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PART I. 
THE DEFINITION AND SOURCES OF THE LAW. 


CHAPTER 1. Law—THE ConstTITUTION, STATUTES, AND Common Laws. 


Section 5669. ‘Title of the Act. 
5670. | Definition of Law. 
5671. How Expressed. 
5672. Common Law, When Rule of Decision. 


AN ACT TO ESTABLISH A CIVIL CODE 


Be wt Enacted by the Legislatwe Assembly of the State of Montana: 


PEE ORS TER ACT: 


5669. This act shall be known as The Civil Code of the State of 
Montana, and is in seven parts as follows: 


Part J: 


The definition and sources of law; 


If. Persons and personal relations; 


Relations of debtor and creditor—Nuisance and relief; 


Ill. Corporations; 
IV. Property ; 
V. Obligations; 
VI. 
VII. Maxims and general powers. 


History: En. Sec. 1, Civ. C. 1895; re-en. 
Sec. 3583, Rev. C. 1907. Cal. Civ. C. Sec. 1. 
Field Civ. C. Sec. 9. 


5670. Definition of law. 
the supreme power of the state. 


History: En. Sec. 5150, Pol. C. 1895; 
re-en. Sec. 3550, Rev. C. 1907. Cal. Pol. C. 
Sec. 4466. 


Note.—For history of the enactment of 
the Civil Code of 1895 see State ex rel. 


Note—The above section changed to 
conform to arrangement of this code. 


Law is a solemn expression of the will of 


Cotter v. District Court, 49 Mont. 146, 140 
Pac. 732. 


Cited or applied as section 3550, Revised 
Codes, in Maronen y. Anaconda Copper 
Min. Co., 48 Mont. 249, 261, 136 Pac. 968. 


5671. How expressed. The will of the supreme power is expressed: 


1. By the constitution ; 
2. By statutes. 


History: En. Sec. 5151, Pol. C. 1895; 
re-en. Sec. 3551, Rev. C. 1907. Cal. Pol. C. 
Sec. 4467. 


Cited or applied as section 3552, Revised 
Codes, in Maronen vy. Anaconda Copper 
Min. Co., 48 Mont. 249, 261, 136 Pac. 968. 


5672. Common law, when rule of decision. The common law of Eng. 
land, so far as it is not repugnant to or inconsistent with the constitution 
of the United States, or the constitution or laws of this state, or of the 
codes, is the rule of decision in ali the courts of this state. 


History: Ap. p. p. 356, Bannack Stat.; 
re-en. p. 388, Cod. Stat. 1871; re-en. Sec. 


144, 5th Div. Rev. Stat. 1879; re-en. Sec. 
201, 5th Div. Comp. Stat. 1887; amd. Sec. 


5152, Pol. C. 1895; re-en. Sec. 3552, Rev. C. 
1907. Cal. Pol. C. Sec. 4468. 


In the absence of a statute fixing the 
burden of proof, the common-law rule pre- 
vails. Finlen v. Heinze, 28 Mont. 548, 564, 
73 Pae. 123. 

Under the common law overflow waters 
of a stream which still form part cf the 
stream may not be obstructed by a rail- 
road company by a fill along its right of 
way without openings, so as to injure the 


property of another, and the doctrine must 
be enforced as the rule of decision in this 
state. Fordham v. Northern Pacifie Ry. 
Co., 30 Mont. 421, 431, 76 Pac. 1040. See 
Wine v. Northern Paciie Ry. Co., 48 Mont. 
200, 208, 136 Pac. 387. For the construc- 
tion given by the courts of other states to 
a statutory provision similar to the above, 
see Edwards v. R. R. Co., 39 S. Car. 472, 
18 S. E. 58, 39 Am. St. Rep. 746; Cass v. 
Dicks, 14 Wash. 75, 44 Pac. 113, 53 Am. 
St. Rep. 859; McDaniel v. Cummings, 83 
Cal, 515, 23 Pac. 795, 8 L. R. A. 575, cited 
in Fordham v. Northern Pacific Ry. Co., 
supra. 

It was the rule at common law that Sun- 


5672] 


day was dies non juridicus, but the pro- 
hibition involved extended only to acts 
strictly judicial in character; it had no 
application whatever to ministerial acts. 
State ex rel. Hay v. Alderson, 49 Mont. 
387, 410, 142 Pac. 210. 

Many of the rules of the common law 
are inapplicable to our present-day condi- 
tions. This is particularly true of the law 
of contempt. State ex rel. Metcalf v. Dis- 
trict Court, 52 Mont. 46, 49, 155 Pac. 278. 

The common law of England means 
that body of jurisprudence as applied and 
modified by the courts of this country up 
to the time it became a rule of decision in 
this commonwealth. Aetna Accident & 
Liability Co. v. Miller, 54 Mont. 377, 382, 
170 Pac. 760. 

The common law has been a part of our 
system of jurisprudence from the organi- 
zation of Montana territory to the present 
day. State ex rel. Ford vy. Young, 54 Mont. 
401, 403, 170 Pac. 947. 

By adopting the common law, this state 
adopted the crown’s prerogative with re- 
spect to public debts, and the state as 
sovereign is entitled to priority of pay- 
ment over private creditors of the same 
debtor. American Bonding Co. v. Rey- 
nolds, 203 Fed. 356, 358. 

Cited or applied as section 201, fifth 
division, Compiled Statutes of 1887, in 
Forrester v. B. & M. Min. Co., 21 Mont. 
544, 556, 55 Pac. 353; as section 5162, 


PERSONS AND PERSONAL RELATIONS. 


[Part IL 


Political Code (erroneously), in State 
ex rel. Nissler v. Donlan, 32 Mont. 256, 
263, 80 Pac. 244; as section 3553, Revised 
Codes, in Maronen v. Anaconda Copper 
Min. Co., 48 Mont. 249, 262, 136 Pac. 968; 
Jonosky v. Northern Pac. Ry. Co., 57 Mont. 
63, 187 Pac. 1014. 

Cited or applied as section 3552, Revised 
Codes, in Brown vy. American Bonding Co., 
210 Fed. 844, 846. 


See in general articles “Common Law” 
in Cal. Jur. and 5 R, C. L. 805. 

Adoption of the common law in the 
United States, see notes in Ann. Cas. 
1913E, 1222; Amn. Cas. 1918A, 981; 22 
L. R.A. 507. 

What the common law includes, see notes: 
in Ann. Cas. 1913H, 1222; Ann. Cas. 1918A, 
968. 

Presumption as to similarity of common 
law in different states, see note in 1 Ann. 
Cas. 460. 

Presumption as to existence of common 
law in foreign state in absence of pleading 
and proof, see notes in 2 Ann. Cas. 807; 
34 L. R. A. (N. 8S.) 270. 

Conflict between presumption in favor 


of common law and presumption that law 


of other jurisdiction is the same as that of 
the forum, see note in 67 L. R. A. 41. 

Validity of Indian marriage as common- 
law marriage, see note in Ann. Cas. 1918H, 
380. 


PART LE 
PERSONS AND PERSONAL RELATIONS, Chap. 1 to 10. 


‘Chapter ae 


Relations. 


Persons—Minors, Adults, and Persons of Unsound Mind. 
2. Personal Rights—Libel and Slander—Protection to Personal 


3. Personal Relations—Marriage—How Contracted and Authen- 


ticated. 
Annulling Marriage. 


Husband and Wife. 
Power. 


Guardian and Ward. 
Apprentices. 


Se ae 


Dissolution of Marriage—Divorce. 


Parent and Child—Children by Birth and by Adoption. 


CHAPTER 1. 
PERSONS—MINORS, ADULTS AND PERSONS OF UNSOUND MIND. 


Section 5673. 


Minors and Adults Defined. 


5674. Periods of Minority—How Calculated. 
5675. Unborn Children. 

5676. Persons of Unsound Mind. 

5677. Custody of Minors, ‘ete. 

5678. Powers of Minors. 

5679. Contracts of Minors—Disaffirmance. 
5680. When Minors May Disaffirm. 


Ch. 1] MINORS AND PERSONS OF UNSOUND MIND. [5673-5679 


5681. Minor or Person of Unsound Mind Cannot Disaffirm Contract for 
Necessaries. 

5682. Minor Cannot Disaffirm Certain Obligations. 

5683. Contracts of Persons Without Understanding. 

5684. Contracts of Other Persons of Unsound Mind. 

5685. Powers of Persons Whose Incapacity Has Been Adjudged. 

5686. Minors Liable for Wrongs, But Not for Exemplary Damages. 

5687. Minors May Enforce Their Rights. 


5673. Minors and adults defined. Minors are: 
1. Males under twenty-one years of age; 

2. Females under eighteen years of age. 

All other persons are adults. 


History: En. Secs. 10-11, Civ. C. 1895; See, in general, articles “Infants” in 
re-en. Secs. 3584, 3586, Rev. C. 1907. Cal. Cal. Jur. and 14 R. C. L. 213. 
Civ. C. Sec. 25. Field Civ. C. Sec. 11. 


5674. Periods of minority—How calculated. The periods specified in 
the preceding section must be calculated from the first minute of the day 
on which persons are born to the same minute of the corresponding day 
completing the period of minority. 


History: En. Sec. 11, Civ. C. 1895; re-en. Sec. 3585, Rev. C. 1907. Cal. Civ. C. 
Sec. 26. 


5675. Unborn children. A child conceived, but not yet born, is to be 
deemed an existing person, so far as may be necessary for its interests in 


the event of its subsequent birth. 


History: En. Sec. 13, Civ. C. 1895; re-en. conceived but not yet born, see note in 
Sec. 3587, Rev. C. 1907. Cal. Civ. C. Sec. 2 A. L. R. 972. 


29. Field Civ. C. Sec. 12. Infant en ventre sa mere as grantee in 
deed, see note in 44 L. R. A. 489. 

Rights of unborn children, see note in Right of after-born child to recover for 

iO VACSS3 R947. death of parent or brother, see note in 


Use of term “issue” as including child JL. R. A.'1916E, 130, 131. 


5676. Persons of unsound mind. Persons of unsound mind, within 
the meaning of this code, are idiots, lunatics, imbeciles, and habitual 
drunkards. 


History: En. Sec. 14, Civ. C. 1895; re-en. Sec. 3588, Rev. C. 1907. Field Civ. C. 
Sec. 13. 


5677. Custody of minors, etc. The custody of minors and persons of 
unsound mind is regulated by sections 5830 to 5889 of this code. 


History: En. Sec. 15, Civ. C. 1895; re-en. Sec. 3589, Rev. C. 1907. Field Civ. C. 
Sec. 14. 


5678. Powers of minors. A minor cannot give a delegation of power. 


History: En. Sec. 16, Civ. C. 1895; re-en. Power of infant to delegate authority, 
Sec. 3590, Rev. C. 1907. Cal. Civ. C. Sec. see note in 18 A.S. R. 629. 
33. Field Civ. C. Sec. 15. Execution of power by appointment by 


Cited or applied as section 3590, Revised eG ee cence 


Codes, in Flaherty v. Butte Electric Ry. 
Co., 40 Mont. 454, 460, 107 Pac. 416. 

5679. Contracts of minors—Disaffirmance. A minor may make a con- 
veyance or other contract in the same manner as any other person, subject 
only to his power of disaffirmance under the provisions of this chapter, 
and to the provisions of the chapters on marriage. 


History: En. Sec. 17, Civ. C. 1895; re-en. Contracts of infants, see monographic 
Sec. 3591, Rev. C. 1907. Cal. Civ. C. Sec. note in 18 A. S. R. 573. 
34. Field Civ. C. Sec. 16. 
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5680. When minors may disaffirm. In all cases other than those 
specified by sections 5681 and 5682 of this code, the contract of a minor 
may, upon restoring the consideration to the party from whom it was 
received, be disaffirmed by the minor himself, either before his majority or 


within a reasonable time afterwards, or in case of his death within that 


period, by his heirs or personal representatives. 


History: En. Sec. 18, Civ. C. 1895; re-en. 
Sec. 3592, Rev. C. 1907. Cal. Civ. C. Sec. 
35. Field Civ. C. Sec. 17. 


An infant may disaffirm the contracts © 
made by him, other than those for neces- 
saries and those entered into under ex- 
press statutory authority or direction, 
during infancy or within a reasonable time 
after reaching majority, provided he first 
makes restoration of the consideration, 
thus placing the other party in statu quo. 
Stanhope v. Shambow, 54 Mont. 360, 363, 
170 Pae. 753. 

Where an infant purchaser of an auto- 
mobile disaffirmed his contract of pur- 
chase, and made complete restoration by 
redelivering it in substantially the same 
condition as when he bougkt it, both he 
and his sureties were discharged from 
further liability. Stanhope v. Shambow, 
54 Mont. 360, 363, 170 Pac. 753. 

Since no particular form of disaffirm- 


ance of a contract by an infant is pre- 
scribed by this section, a notice to the 
seller amounting to an unequivocal act on 
the infant’s part of his intention to avoid 
the sale was sufficient. Stanhope v. Sham- 
bow, 54 Mont. 360, 363, 170 Pae. 753. 


When disaffirmance of contract by minor 
must be accompanied by restoration of 
consideration, see notes in 62 Am. Dec. 
134; 46 Am. Rep. 317; 18 A. S. R. 687; 26 
La BR. As 177. 

What constitutes reasonable time for 
disaffirmance of contract by infant after 
majority, see note in Ann. Cas. 1917D, 413. 

Parent’s approval of infant’s contract 
as affecting right to disaffirm it, see note 
in 9 A. L. R. 1030. 

Right to allowance for use or deprecia- 
tion of subject matter, in an action against 
seller to recover back purchase price upon 
disaffirmance of infant’s contract, see note 
in Il A. R. 491. 


5681. Minor or person of unsound mind cannot disaffirm contract for 


necessaries. 


A minor, or a person of unsound mind, cannot disaffirm a 


contract, otherwise valid, to pay the reasonable value of things necessary 
for his support or that of his family, entered into by him when not under 
the care of a parent or guardian able to provide for him or them. 


History: En. Sec. 19, Civ. C. 1895; re-en. 
Sec. 3593, Rev. C. 1907. Cal. Civ. C. Sec. 
36. Field Civ. C. Sec. 18. 


Cited or applied as section 3593, Revised 
Codes, in Stanhope v. Shambow, 54 Mont. 
360, 362, 170 Pac. 753. 


Contracts of infant for necessaries, see 
note in 18 A. S. R. 643. 


Right of infant to disaffirm contract for 
necessaries, see notes in 4 Ann. Cas. 422; 


_ Ann. Cas. 1914C, 239. 


Liability of infant husband for neces- 
saries furnished wife while living with 
him, see note in 65 L. R. A. 550; 18 A.S. BR. 
658. 


5682. Minor cannot disaffirm certain obligations. A minor cannot dis- 


affirm an obligation, otherwise valid, 


entered into by him under the ex- 


press authority or direction of a statute. 


History: En. Sec. 20, Civ. C. 1895; re-en. 
Sec. 3594, Rev. C. 1907. Cal. Civ. C. Sec. 
37. Field Civ. C. Sec. 19. 


Cited or applied as section 3594, Revised 
Codes, in Stanhope v. Shambow, 54 Mont. 
360, 363, 170 Pae. 753. 


5683. Contracts of persons without understanding. A person entirely 
without understanding has no power to make a contract of any kind, but 
he is liable for the reasonable value of things furnished to him necessary 
for his support or the support of his family. 


History: En. Sec. 21, Civ. C. 1895; re-en. 
Sec. 3595, Rev. C. 1907. Cal. Civ. C. Sec. 38. 


See, in general, articles “Insanity” in 
Cal. Jur. and ‘‘Insane Persons’’ in 14 
R. C. L. 582. 


Contracts of insane persons, and when 
and how may be avoided, see notes in 
15 Am. Dee. 361; 21 Am. Rep. 29; 71 
A. 8S. R. 425. 
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5684. Contracts of other persons of unsound mind. A conveyance or 
other contract of a person of unsound mind, but not entirely without 
understanding, made before his incapacity has been judicially determined, 
is subject to rescission, as provided in the chapter on rescission of this 


code. 


History: En. Sec. 22, Civ. C. 1895; re-en. 
Sec. 3596, Rev. C. 1907. Cal. Civ. C. Sec. 
39. Field Civ. C. Sec. 21. 


Validity of bona fide contract of lunatic 
executed before adjudication of insanity, 
see note in Ann. Cas. 1914D, 867. 

Does right of grantor to maintain a 
suit in equity to set aside his conveyance 


vive to his heir, see note in 2 A. L. R. 437. 

Right of executor or administrator to 
avoid contract or conveyance by decedent 
on ground of mental incapacity, see note 
ane IEA ke. loi (: 

May deed of real property executed by 
an incompetent not judicially declared 
such be avoided in action at law, see note 
in 19 L. R. A. (N.8.) 461. 


on ground of mental incompetency sur- 


5685. Powers of persons whose incapacity has been adjudged. After 
his incapacity has been judicially determined, a person of unsound mind 
can make no conveyance or other contract, nor delegate any power, nor 
waive any right, until his restoration to capacity. But a certificate from 
the medical superintendent or resident physician of the insane asylum to 
which such person may have been committed, showing that such person 
had been discharged therefrom, cured and restored to reason, shall estab- 
lish the presumption of legal capacity in such person from the time of such 


discharge. 


History: En. Sec. 23, Civ. C. 1895; re-en. 
Sec. 3597, Rev. C. 1907. Cal. Civ. C. Sec. 
40. Based on Field Civ. C. Sec. 22. 


Adjudication of insanity as showing 
want of capacity to contract, see note in 
140 A. S. R. 347. 


Admissibility and probative force of 
adjudication of insanity on question of 
lunatie’s power to execute contract, see 
notes in 7 A. L. R. 579, 598. 


5686. Minors liable for wrongs, but not for exemplary damages. A 
minor, or person of unsound mind, is civilly liable for a wrong done by 
him, but is not lable in exemplary damages unless at the time of the act 
he was capable of knowing that it was wrongful. 


History: En. Sec. 24, Civ. C. 1895; re-en. 
Sec. 3598, Rev. C. 1907. Cal. Civ. C. Sec. 
41. 


Civil liability of infant for torts and for 
deceit and false representations, see notes 


5687. Minors may enforce their rights. 


in 33 Am. Dec: 179; 37 Am. Rep. 413; 
42,A0S. R. 753; 57 bl. KR. A. 673; 35 L. R.A. 
(N. 8.) 574. 

Civil liability for tort of lunatic, see 
notes in 42 A. S. R. 73; 21 Ann. Cas. 1352; 
26 L. R. A. 153; 42 L. R. A. (N. 8.) 83. 


A minor may enforce his 


rights by civil action, or other legal proceedings, in the same manner as 
a person of full age, except that a guardian must conduct the same. 


History: En. Sec. 25, Civ. C. 1895; re-en. 
Sec. 3599, Rev. C. 1907. Cal. Civ. C. Sec. 
42. Field Civ. C. Sec. 25. 


At common law an infant plaintiff sued 
by guardian ad litem, but under the stat- 
utes of this state he appears by his general 
guardian or his guardian ad litem. Fla- 
herty v. Butte Electric Ry. Co., 40 Mont. 
454, 459, 107 Pac. 416; Melzner v. North- 
ern Pac. Ry. Co., 46 Mont. 162, 175, 127 
Pac. 146; 


Actions in behalf of infant by guardian 


ad litem or next friend, see note in 97 
A. 8. BR. 995. 

Necessity for appointment of guardian 
ad litem when infant has natural guardian, 
see note in Ann. Cas. 1912D, 363. 

Right of infant married woman to 
prosecute action with husband as ¢o- 
plaintiff without appointment of guardian 
ad litem or next friend, see note in 
9 Ann. Cas. 1116. 

Appointment of guardian ad litem for 
infant without service of process upon, 
or notice to, latter, see note in 1 A. L. R. 
922. 
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CHAPTER 2. 


PERSONAL RIGHTS—LIBEL AND SLANDER 
RELATIONS. 


PROTECTION TO PERSONAL 


Section 5688. General Personal Rights. 


5689. Defamation—How Effected. 

5690. Libel Defined. 

5691. Slander, What Constitutes. 

5692. What Communications Are Privileged. . 
5693. Protection of Personal Relations. 

5694. Right to Use Force. 


5688. General personal rights. Besides the personal rights mentioned 
or recognized in the Political Code, every person has, subject to the quali- 
fications and restrictions provided by law, the right of protection from 
bodily restraint or harm, from personal insult, from defamation, and from 
injury to his personal relations. 


History: En. Sec. 30, Civ. C. 1895; re-en. ! 
Sec. 3600, Rev. C. 1907. Cal. Civ. C. Sec. Code, in McKenzie v. Doran, 39 Mont. 593, 
43. Field Civ. C..Sec. 27. 596, 104 Pac. 677. 


5689. Defamation—How effected. Defamation is effected by: 


Cited or applied as section 30, Civil 


13, Label; 

2. Slander. 
Related sections: 10989, 11857. Cited or applied as section 31, Civil Code, 
History: En. Sec. 31, Civ. C.1895; re-en. in McKenzie v. Doran, 39 Mont. 593, 596, 


Sec. 3601, Rev. C. 1907. Cal. Civ. C. Sec. 104 Pac. 677. 


44, Field Civ. C. Sec. 28. 

5690. Libel defined. Libel is a false and unprivileged publication by 
writing, printing, picture, effigy, or other fixed representation to the eye, 
which exposes any person to hatred, contempt, ridicule, or obloquy, or 
which causes him to be shunned or avoided, or which has a tendency to 


injure him in his occupation. 


History: En. Sec. 32, Civ. C. 1895; re-en. 


Sec. 3602, Rev. C. 1907. Cal. Civ. C. Sec. 


45. Field Civ. C. Sec. 29. 


In determining whether a publication is 
libelous per se, the language complained of 
must be construed in its relation to the 
entire article in which it appears, for its 
ordinary meaning may be limited or 
changed by the circumstances, or by quali- 
fications expressly annexed to its use. 
Paxton v. Woodward, 31 Mont. 195, 207, 
78 Pace. 215; Cooper v. Romney, 49 Mont. 
119, 125, 141 Pac. 289. 

Under the code definition of libel, no 
mention is made of malice, and the pres- 
ence or absence of malice becomes mate- 
rial only as a circumstance affording a 
basis for inereasing or diminishing the 
amount of recovery, and in cases involy- 
ing the question of privileged communica- 
tion. Paxton v. Woodward, 31 Mont. 195, 
211, 78 Pac. 215; Cooper v. Romney, 49 
Mont. 119, 127, 141 Pace. 289. 

The fact that a reporter believed state- 
ments which were libelous per se to be 
fair and true, or that defendant pub- 
lisher, accepting them as true, published 


the story as a fair and true one, did not 
constitute any excuse or justification in 
an action for libel. Kelley v. Independent 
Publishing Co., 45 Mont. 127, 139, 122 
Pac. 735. 

To state a cause of action for general 
damages, the language complained of must 
be libelous per se, and to be libelous per 
se, the language must be such as, without 
the aid of innuendo, imputes to the ag- 
grieved party the commission of a crime, 
or necessarily exposes him to hatred, con- 
tempt, ridicule, or chloquy. Brown y. In- 
dependent Publishing Co., 48 Mont. 374, 
379, 138 Pac. 258; Cooper v. Romney, 49 
Mont. 119, 125, 141 Pac. 289; Lemner v. 
The “Tribune,” 50 Mont. 559, 564, 148 Pac. 
338. 

Where an alleged libel is in respect to 
an unlawful business carried on by a per- 
son, such as that pursued by a professional 
wrestler, contrary to the penal laws of the 
state on the subject, he cannot maintain 
an action for the purpose of recovering 
damages for injury to his business. Brown 
v. Independent Publishing Co., 48 Mont. 
374, 379, 188 Pac. 258. 
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In determining whether language com- 
plained of is libelous per se, it must be 
considered in its relation to the entire ar- 
ticle in which it appears; and to warrant 
the conclusion that it is of such character, 
the words must be susceptible of but one 
meaning, namely, that from its publica- 
tion pecuniary loss to plaintiff necessarily 
must, or presumably did, follow. as its 
proximate consequence. Brown v. Inde- 
pendent Publishing Co., 48 Mont. 374, 381, 
138 Pac. 258. 

A publication charging that county 
commissioners, in letting a public printing 
contract did so without advertising for 
bids and out of favoritism, with the evi- 
dent desire “to deflect all possible graft’ 
the publisher’s way, and containing a 
suggestion that the named amount of 
money was to be “cut up’ among the 
commissioners, if false and unprivileged, 
was libelous per se. Cooper v. Romney, 
49 Mont. 119, 126, 141 Pac. 289. 

In an action for libel, the plaintiff must 
be non-suited unless he introduces affirma- 
tive evidence of the falsity of the publica- 
tion. So far as presumptions are con- 
cerned, the evidence is at equipoise at the 
very outset of the case. Cooper v. Rom- 
ney, 49 Mont. 119, 128, 141 Pac. 289. 


5691. Slander, what constitutes. 
publication other than libel, which: 


LIBEL AND SLANDER. 


[5691 


See, in general, articles ‘gate and Slan- 
der” in Cal. Jur. and 17 R. C. L. 254. 

What words are sndete per se, see 
notes in 1 Am. Dec. 448; 12 Am. Dee. 39; 
4] Am. Rep. 590; 116 A. S. R. 804. 


Significance of title or headline in deter- 


mining whether article is libelous, see 
notes in 13 Ann. Cas.. 375; Ann.. Cas. 
1914D, 96. 


Blacklisting discharged employees or de- 
linquent debtors as libelous, see notes in 
79 A. 8. BR. 392; 1 Ann. Cas. 474; 11 Ann. 
Cas. 57; 3 A. L. R. 1590, 1596. 

Publication that employer has been 
placed on “unfair list” of labor union 
as libelous, see notes in 15 Ann. Cas. 677; 
Ann. Cas. 1918B, 570. 

Libels in newspapers and periodicals, 
see note in 15 A. S. R. 334. 

Cartoon in newspaper as libel, see note 
in Ann. Cas. 1917H, 190. 

Effect of defamatory words in will, see 
notes in Ann. Cas. 1914C, 889; 49 L. RB. A. 
(N. 8.) 897. 

Publication of person’s photograph as 
that of another as libel, see notes in 9 
Ann. Cas. 866; 16 Ann. Cas. 1077; 6 L. R. 
AGS CNIS) O29: 


Slander is a false and unprivileged 


1. Charges any person ade erime, or with having been indicted, con- 


victed, or punished for crime; 


2. Imputes in him the potent existence of an infectious, contagious, 


or loathsome disease ; 


3. Tends directly to injure him in respect to his office, profession, 


trade, or business, either by imputing to him general disqualification in 
those respects which the office or other occupation peculiarly requires, or 
by imputing something with reference to his office, profession, trade, or 


business that has a natural tendency to lessen its profit ; 
4. Imputes to him impotence or want of chastity; or, 
5. Which, by natural consequence, causes actual damage. 


History: En. Sec. 33, Civ. C. 1895; re-en. 
Sec. 3603, Rev. C. 1907. Cal. Civ. C. Sec. 
46. Field Civ. C. Sec. 30. 


Where words in a complaint in an action 
for slander do not of themselves import a 
want of chastity, and no allegation is con- 
tained therein disclosing that they were 
used in a defamatory sense, a plea of jus- 
tification in the answer, which denies the 
use of the words, will not remedy the 
defect. Daniel v. Moncure, 58 Mont. 193, 
190 Pace. 983. 

Cited or applied as section 3603, Revised 
Codes, in Fowlie v. Cruse, 52 Mont. 222, 
232, 157 Pace. 958. 


Words imputing commission of a crime 
as libelous per se, see note in 116 A. S. R. 
813. 


When charge of offense committed in 
another state is actionable, see note in 
9 Am. Dee. 613. 

Charge of burning property or arson as 
libel or slander, see note in 17 Ann. Cas. 
273. 

Charge of robbery as libel or slander per 
se, see note in 5 Ann. Cas. 855 

Accusing person of cheating as action- 
able per se, see note in Ann. Cas. 1912C, 
1266. 

Charge that person “took” something 
as slander, see note in Ann. Cas. 1912B, 
409, 

Charging solicitation to crime as action- 
able, see note in 25 L. R. A. 435. 

Words imputing want of knowledge, 
skill or integrity in business or profession 
as libelous per se, see note in 116 A. 8S. R. 
816. 
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Imputation upon lawyer as libel or slan- 
der, see note in Ann. Cas. 1912A, 376. 

Imputation upon clergyman as libel or 
slander, see notes in 20 Ann. Cas. 718; 28 
L. R.A. (N. 8S.) 152; L. RB. A. 1917F, 551. 

Imputation of ignorance, incompetency, 
etc., to physician, dentist or druggist as 
libel or slander, see notes in 20 Ann. Cas. 
4828; 26 L. R. A. 325. 

Liability to individual for general re- 
flections upon the business in which such 
individual is engaged, see note in 5 L. R. 
A. (N. 8.) 430. 

Charging one as exacting excessive com- 


5692. What communications are 
is one made: 

1. In the proper discharge of an 

2. 
proceeding authorized by law; 

3. 


PERSONS AND PERSONAL RELATIONS. 


[Part II 


pensation for goods or services as libel or 
slander, see note in 40 L. R. A. (N. 8.) 79. 

Disparaging quality of goods sold or 
manufactured as libel or slander, see note 
in 48 L. R. A. (N. S.) 1214. 

Imputation of disease as actionable, see 
notes in Ann, Cas. 1914A, 1255; Ann. Cas. 
1914D, 151. 

Charging woman with unchastity as ac- 
tionable per se, see note in 15 Ann. Cas. 
1242; 24 L. R. A. (N.8.) 577; 48 L. R.A, 
(N. 8.) 615. 

Orally charging a woman with being a 
whore or prostitute as actionable per se, 
see note in 11 A. L. RB. 669. 


privileged. A privileged publication 


official duty ; 


In any legislative or judicial proceeding, or in any other official 


In a communication, without malice, to a person interested therein, 


by one who is also interested, or by one who stands in such a relation to 
the person interested as to afford a reasonable ground for supposing the 
motive for the communication innocent, or who is requested by the person 


interested to give the information ; 


4. By a fair and true report, without malice, of a judicial, legislative, 


or other public official proceeding, 
thereof. 


History: En. Sec. 34, Civ. C. 1895; re-en. 
Sec. 3604, Rev. C. 1907. Cal. Civ. C. Sec. 
47. Based on Field Civ. C. Sec. 31. 


The publication of a story of inhuman 
treatment of children by their mother, 
gathered by a reporter from gossip heard 
by him in the sheriff’s office, prior to the 
institution of any proceeding in court, was 
not privileged. Kelly v. Independent Pub- 
lishing Co., 45 Mont. 127, 136, 122 Pac. 735. 

In order to found liability for libel upon 
a communication prima facie privileged, 
actual and not implied malice must be 
shown. Such was the rule at common law, 


and such must necessarily be the rule — 


under the statute. Cooper v. Romney, 49 
Mont. 119, 127, 141 Pace. 289. 

A complaint alleging that a libelous 
publication was false and malicious alleges 
in substance that it was false and unprivi- 
leged, since, in case of malice, the privi- 
lege conferred by subdivisions 3 and 4 of 
this section does not exist. Cooper v. Rom- 
ney, 49 Mont. 119, 127, 141 Pac. 289. 

Where the communication appears to 
have been privileged, the plaintiff must 
show, not only actual malice, but falsity 
in the publication. Cooper v. Romney, 49 
Mont. 119, 128, 141 Pac. 289. 

By making the slanderous statement in 
the presence of a stranger, defendant re- 
moved the bar of privilege otherwise 
attending communications made by him 
to his agents only, which might have pro- 


or of anything said in the course 


tected him, in the absence of actual mal- 
ice. Fowlie v. Cruse, 52 Mont. 222, 236, 
157 Pac. 958. 

What are privileged communications, 
see notes in 15 Am. Dec. 232; 31 Am. Rep. 
708. 

Privileged communications, expressions 
or statements, see notes in 2 Am. Dee. 431; 
104 A. 8. R. 112. 

Official report by executive or adminis- 
trative officer as privileged, see note in 
Delia ACACNGE Sa) Oa: 

Reports of police officers as privileged 
communications, see note in 30 L. R. A. 
(N. 8.) 315. 

Attorney’s liability for words spoken at 
a trial, see note in 17 Am. Dee. 194; 7 Ann. 
Cas. 603; Ann. Cas. 1917H, 169. 


Report of mereantile agency as privi- 
leged within the law of libel and slander, 
see notes in 12 Ann. Cas. 149; Ann. Cas. 
1916D, 764; Ann. Cas. 1916H, 547; 36 
L. R. A. (N. 8.) 452. 


Report of unincorporated association to 
member on commercial standing and credit 
of trader as privileged, see note in Ann. 
Cas. 1915B, 312. 

What judicial proceedings are within 
rule of privilege as to reports thereof, see 
notes in Ann. Cas. 1915A, 36; Ann. Cas. 
1918C, 1196. 

Publication of pleadings before they 
come before court as privileged, see notes 
in 11 Ann. Cas, 162; 1. Ann. Cas. 618; 
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Ann, Cag. 1912A, 129; 12 L. R. A. (N. 8.) Privilege attending publication of report 
188; 38 L. R. A. (N 8.) 913; 52 L. R. A. of legislative investigating committee, see 
(N. 8.) 207. Ann, Cas. 1916B, 1065. 

5693. Protection of personal relations. The rights of personal rela- 
tions forbid: 

1. The abduction of a husband from his wife, or of a parent from 
his child; 

2. The abduction or enticement of a wife from her husband, of a child 
from a parent or from a guardian entitled to its custody, or of a servant 
from his master ; 

3. The seduction of a wife; daughter, orphan sister, or servant; 

4. Any injury to a servant which affects his ability to serve his master. 

History: En. Sec. 35, Civ. C. 1895; re-en. Sec. 3605, Rev. C. 1907. Cal. Civ. C. 
Sec. 49. Field Civ. C. Sec. 32. 

5694. Right to use force. Any necessary force may be used to protect 
from wrongful injury the person or property of one’s self, or of a wife, 
husband, child, parent, or other relative, or member of one’s family, or of 
a ward, servant, master, or guest. 


History: En. Sec. 36, Civ. C. 1895; re-en. Right to use force in recaption of per- 
Sec. 3606, Rev. C. 1907. Cal. Civ. C. Sec. sonal property by owner, see notes in 
50. Based on Field Civ. C. Sec. 33. 6 Ann. Cas. 504; 3 L. R. A. (N. S.) 251; 

OC men NGH 2) nG0G. 
CHAPTER 3. 
PERSONAL RELATIONS—MARRIAGE, HOW CONTRACTED AND 
AUTHENTICATED. 


Section 5695. What Constitutes Marriage. 
5696. Age of Consent. 
5697. Marriage—How Manifested and Proved. 
5698. Certain Marriages Voidable. 
5699. Incompetency of Parties. to. 
5700. Marriage Between White Person and Negro Void. 
5701. Marriage Between White and Chinese Person Void. 
5702. Marriage Between White and Japanese Person Void. 
5703. Such Mariages Contracted Outside of State Shall Be Void, When. 
5704. Penalty for Solemnizing Such Marriages. 
5705. Subsequent Marriage When Illegal and Void. 
5706. Released From Marriage Contract, When. 
5707. Marriages Contracted Without the State. 
5708. Certain Parts of Code Not Applicable. 
5709. Marriage—Procedure Required for Authentication. 
5710. By Whom Marriages May Be Solemnized. 
5711. License Must Be Obtained. 
5712. Consent of Parent or Guardian. 
5713. License—What to Contain. 
5714. License—When Refused. 
5715. Clerk May Require Evidence. 
5716. Duty of Person Solemnizing. 
5717. Form of Certificate. 
5718. Penalty for Failure to Return or Record. 
5719. Want of Authority in Person Officiating—Effect. 
5720. Certificate and Copy, Prima Facie Evidence. 
5721. Certificates of Marriage to Be Given. 
5722. No Particular Form of Solemnization. 
5723. Fines for Benefit of Schools. 
5724. Declaration of Marriage—How Made. 
5725. Contents of Declaration. 
5726. Declaration to Be Acknowledged and Recorded. 
5727. Action to Determine Validity. 


5695. What constitutes marriage. Marriage is a personal relation 
arising out of a civil contract, to which the consent of parties capable of 
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PERSONS AND PERSONAL RELATIONS. 


[Part II 


making it is necessary. Consent alone will not constitute marriage; it 
must be followed by a solemnization, or by mutual and publie assumption 


of the marital relation. 


History: Ap. p. Sec. 1, p. 408, Bannack 
Stat.; re-en. Sec. 1, p. 520, Cod. Stat. 1871; 
re-en. Sec. 854, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1411, 5th Div. Comp. Stat. 1887; 
amd. Sec. 50, Civ. C. 1895; re-en. Sec. 
3607, Rev. C. 1907. Cal. Civ. C. Sec. 55. 


The state makes itself a party to every 
marriage, in that it requires the contract 
to be entered into before officers desig- 
nated by itself, or by mutual and public 
assumption by the parties of the marriage 
relation. Franklin v. Franklin, 40 Mont. 
348, 350, 106 Pac. 353. 

An indispensable element to the exist- 
ence of a common-law marriage, or of the 
“mutual and public assumption of the 


5696. Age of consent. 


marital relation,” is cohabitation. O’Mal- 
ley v. O’Malley, 46 Mont. 549, 558, 129 
Pac. 501. 

Where it appeared that the cohabitation 
of the parties was clandestine, the evi- 
dence was insufficient to show that “pub- 
lie assumption of the marital! relation” 
which this section demands, in the absence 
of a solemnization, in order to constitute 
a valid marriage. In re Huston’s Estate, 
48 Mont. 524, 531, 139 Pac. 458. 


See, in general, articles “Marriage” in 
Cal; Jur. and 18 R. C. L. 379. 

What constitutes marriage, see note in 
69 Am. Dee. 615. 


Any unmarried male of the age of eighteen 


years or upwards, and any unmarried female of the age of sixteen years 
or upwards, and not otherwise disqualified, is capable of sansa to and 


consummating marriage. 


one En. Sec. 51, Civ. C. 1895; re-en. Sec. 3608, Rev. C. 1907. Cal. Civ. C. 


Sec. 


ae Marriage—How manifested and proved. Consent to and subse- 
quent consummation of marriage may be manifested in any form, and may 
be proved under the same general rules of evidence as facts in other cases 


En. Sec. 52, Civ. C. 1895; re-en. 
C. 1907. Cal. Civ. C. Sec. 


History: 
Sec. 3609, Rev. 
57. 


Marriage ceremony as provable by testi- 
mony of eye-witness, see notes in Ann. 
Cas. 1916A, 653; L. R. A. 1915H, 121. 


5698. Certain marriages voidable. 


Admissibility of entry in family record 
to show marriage, where person making 
entry is alive, see note in 6 Ann. Cas. 59. 

Competency and sufficiency of evidence 
of marriage, see note in 57 Am. Rep. 451. 


If either party to a marriage be 


incapable from physical causes of entering into the marriage state, or if 
the consent of either be obtained by fraud or force, the marriage is 


voidable. 


History: En. Sec. 53, Civ. C. 1895; re-en. 
Sec. 3610, Rev. C. 1907. Cal. Civ. C. Sec. 
58. 


When marriages are void and when 
voidable, see note in 44 Am. Dee. 54. 

Fraud which will warrant annulment of 
marriage, see notes in 24 Am. Rep. 453; 
(OPAMS eR ares 


5699. Incompetency of parties to. 


Degree of mental incapacity sufficient to 
invalidate marriage, see notes in Ann. 
Cas. 1913B, 1234; 40 L. R. A. 738. 

Marriage of physical incompetent as 
void or voidable, see note in L. k. A. 
19160, 694. 

Marriage with person of unsound mind 
as void or voidable, see notes in Ann. Cas. 
1OT2D S127 <i R.A L916 C700: 


Marriages between parents and 


children, ancestors and descendants of every degree, and between brothers 
and sisters of the half as well as the whole blood, and between nieces and 
uncles, and between aunts and nephews, and between first cousins, and 
between persons, either of whom is feeble-minded, are incestuous and void 
from the beginning, whether the relationship is legitimate or illegitimate. 


History: En. Sec. 54, Civ. C. 1895; re-en. 
Sec. 3611, Rev. C. i907; amd. Sec. 1, Ch. 
6, L. 1919. Cal. Civ. C. Sec. 59. 613; 
Tpaey, 


degrees of relationship as void or voidable, 
see notes in 79 A. S. R. 378; 1 Ann. Cas. 
Anmn7 Gas? 19170) 1515 Trek. Ay 1916s 


Marriage of parties within prohibited 
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MARRIAGE. [5700-5705 


5700. Marriage between white person and negro void. Every marriage 
hereafter contracted or solemnized between a white person and a negro, 
or a person of negro blood or in part negro, shall be utterly null and void. 


History: En. Sec. 1, Ch. 49, L. 1909. 


equal privileges and immunities, see note 
Cal. Civ. C. Sec. 60. 


in 14 L. R. A. 580. 

Legislative power to forbid miscegena- 
tion, see notes in 2 L. BR. A. (N. 8.) 532; 
52 L. R. A. (N. S.) 778. 


Statute prohibiting intermarriage of 
white and colored persons as a denial of 


5701. Marriage between white and Chinese person void. Every mar- 
riage hereafter contracted or solemnized between any white person and a 
‘Chinese person shall be utterly null and void. 

History: En. Sec. 2, Ch. 49, L. 1909. Cal. Civ. C. Sec. 60. 


5702. Marriage between white and Japanese person void. Every mar- 
riage hereafter contracted or solemnized between a white Berson and a 
Japanese person shall be utterly null and void. 

History: En. Sec. 3, Ch. 49, L. 1909. 


5703. Such marriages contracted outside of state shall be void, when. 
Every such marriage mentioned in either of the foregoing sections (5700- 
5702), which may be hereafter contracted or solemnized without the state 
of Montana by any person who has, prior to the time of contracting or 
solemnizing said marriage, been a resident of the state of Montana, shall 
be null and void within the state of Montana. 

History: En. Sec. 4, Ch. 49, L. 1909. 


Effect of leaving state to evade its law 


regulating marriage, and returning after 
marriage, see note in 60 A. S. R. 942. 


5704. Penalty for solemnizing such marriages. Any person or officer 
who shall solemnize any such marriage within the state of Montana shall 
be guilty of a misdemeanor, and, upon conviction thereof, be punished by 
a fine of five hundred dollars, or imprisonment in the county jail for one 
month, or both. 

History: En. Sec. 5, Ch. 49, L. 1909. 


5705. Subsequent marriage—When illegal and void. A _ subsequent 
marriage contracted by any person during the life of a former husband or 
wife of such person, with any other person than such former husband or 
wife, is illegal and void from the beginning, unless: 

1. The former marriage has been annulled or dissolved. 

2. Unless such former husband or wife was absent, and not known to 
such person to be lving for the space of five successive years imme- 
diately preceding such subsequent marriage, or was generally reputed and 
was believed by such person to be dead at the time such subsequent mar- 
riage was contracted; in either of which cases the subsequent marriage is 
valid until its nullity is adjudged by a competent tribunal. 


History: En. Sec. 55, Civ. C. 1895; re-en. 


Sec. 3612, Rev. C. 1907. Cal. Civ. C. Sec. 


61. 


A marriage contracted while the man 
had a wife living with whom he was at 
the time in correspondence relative to 
a divorcee, of which fact, however, the 


woman was ignorant, was void. In re 
Huston’s Estate, 48 Mont. 524, 530, 139 
Pace. 458. 


Presumption and banded of proof as to 
validity of subsequent marriage, see notes 
in 89 A. 8. R. 198; 17 Ann. Cas. 680; Ann. 
Cas. 1918E, 1233; le Te: A. 19155, 186, 


15 


5706-5712 | PERSONS AND PERSONAL RELATIONS. [Part II 

5706. Released from marriage contract, when. Neither party to a 
contract to marry is bound by a promise made in ignorance of the other’s 
want of personal chastity, and either is released therefrom by unchaste 
conduct on the part of the other, unless both parties participate therein. 


History: En. Sec. 56, Civ. C. 1895; re-en. Sec. 3613, Rev. C. 1907. Cal. Civ. C. 
Sec. 62. Field Civ. C. Sec. 44. 


5707. Marriages contracted without the state. All marriages con- 
tracted without the state, which would be valid by the laws of the country 
in which the same were contracted, are valid in this state. 


History: En. Sec. 1428, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 57, Civ. C. 1895; 
re-en. Sec. 3614, Rev. C. 1907. Cal. Civ. C. 
Sec. 63. 


that, if contracted in this state, it would 
not be valid under our laws. In re 
Huston’s Estate, 48 Mont. 524, 531, 139 
Pac. 458. 


Though the evidence is insufficient to 
show that public assumption of the mar- 
ital relation which our statute demands, to 
constitute a valid marriage, yet, if there 
is enough to create a foundation for the 
presumption that the parties are married 
according to the laws of another state, the 
courts of this state will recognize the rela- 
tionship, although it is such a marriage as 


By what laws validity of marriage is 
determined, see note in 8 Am. Dec. 133. 

Validity of marriage when solemnized 
out of the state, see note in 18 Am. Rep. 
521, 

Marriage valid where made valid every- 
where, see notes in 60 A. 8. R. 941; 3 Ann. 
Cas. 1054; 12 Ann. Cas. 577; Amn. Cas. 
1912C, 625; Ann. Cas. 1915B, 1002. 


5708. Certain parts of code not applicable. The provisions of other 
portions of this code in relation to contracts, and the capacity of per- 
sons to enter into them, have no application to the contract of marriage. 


History: En. Sec. 58, Civ. C. 1895; re-en. Sec. 3615, Rev. C. 1907. Field Civ. C. 
Sec. 43. 


5709. Marriage—Procedure required for authentication. Marriage 
must be licensed, solemnized, authenticated, and recorded as provided in 
this chapter; but non-compliance with its provisions does not invalidate 
any lawful marriage. 


History: En. Sec. 70, Civ. C. 1895; re-en. Sec. 3616, Rev. C. 1907. Cal. Civ. C. 
Sec. 68. 


5710. By whom marriages may be solemnized. Marriage may be 
solemnized by either a justice of the supreme court, judge of the district 
court, justice of the peace, priest, or minister of the gospel of any 
denomination, or the mayor of any city. Marriages may also be solemn- 
ized by religious societies according to the usage of such societies. 


History: Ap. p. Sec. 3, p. 409, Bannack 1887; amd. Sec. 71, Civ. C. 1895; re-en. 
Stat.; re-en. Sec. 3, p. 520, Cod. Stat. Sec. 3617, Rev. C. 1907. Cal. Civ. C. Sec. 
1871; re-en. Sec. 856, 5th Div. Rev. Stat. 70. 

1879; amd. Sec. 1413, 5th Div. Comp. Stat. 


5711. License must be obtained. Previous to the solemnization of any 
marriage in this state, a license for that purpose must be obtained from 
the clerk of the district court of the county wherein the marriage is to 
take place. . 


History: En. Sec. 1414, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 72, Civ. C. 1895; 
re-en. Sec. 3618, Rev. C. 1907. Cal. Civ. C. 
Sec. 69. 


Validity of marriage without license 
required by statute, see notes in 7 Ann. 
Cas. 704; 14 Ann. Cas. 593. 


5712. Consent of parent or guardian. Where either party is a minor, 
no license shall be granted without the written consent of the father, if 
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living; if not, then of the mother of such minor or of the guardian, or 
person under whose care and government such minor may be, which writ- 


ten consent shall be proved by the testimony of at least one competent 


witness. 


History: En. Sec. 1415, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 73, Civ. C. 1895; 
Te-en. Sec. 3619, Rev. C. 1907. Cal. Civ. C. 
Sec. 69. 


of minor child, see note in 22 L. R. A. 
(N. 8.) 1206. 

Validity of marriage of persons of non- 
age, see notes in 22 L, R. A. (N. 8.) 1202; 


Effect of parent’s consent to marriage Bs ae: 

5713. License—What to contain. When application shall be made for 
a license to the clerk of the district court, he shall, upon the granting of 
such license, state therein the Christian and surnames of the fathers of 
both parties; the Christian and maiden names of the mothers of both 
parties; the Christian and surnames of both parties; the residence of both 
parties, their places of birth, their respective ages, their color, and whether 
previously married or divorced; which license shall, prior to the issuing 
thereof, be entered of record in the office of the clerk of the district 
court, in a suitable book to be provided for that purpose. 


History: En. Sec. 1416, 5th Div. Comp. re-en. Sec. 3620, Rev. C. 1907. Cal. Civ. C. 
Stat. 1887; re-en. Sec. 74, Civ. C. 1895; Sec. 69. 


5714, License—When refused. If, on such testimony being given, it 
shall appear that either of the parties is legally incompetent to enter into 
such a contract, or that there is any impediment in the way, or if either 
party is a minor, and the consent mentioned in section 5712 shall not be 
given, the said county clerk shall refuse to grant a license. 


History: En. Sec. 1417, 5th Div. Comp. Cited or applied as section 3621, Revised 
Stat. 1887; re-en. Sec. 75, Civ. C. 1895; Codes, in State ex rel. Cotter v. District 
re-en. Sec. 3621, Rev. C. 1907. Court, 49 Mont. 146, 153, 140 Pace. 732. 


Note.—The words “or if either party has 


been divorced, and the time mentioned in 
section 3657 (146) has not elapsed,” ap- 
pearing in. this section as originally en- 


Liability for improperly issuing mar- 
riage license, see note in L. R. A. 1917H, 
869. 


acted have been omitted from this code. 


5715. Clerk may require evidence. In case of application for a mar- 
riage license, which may be made by either party, or his or her agent or 
attorney, the clerk of the district court may, in his discretion, require that 
the necessary information be given under oath, and he is hereby author- 
ized to administer oaths to such applicants for such purpose. When par- 
ties apply by mail for such license, their statement of the facts necessary 
to properly make out such license must be accompanied by an affidavit 
as to the correctness thereof, taken before a justice of the peace or notary 
public, or some other person authorized to administer oaths; and in case 
of a minor, the consent of the parent or guardian must be given in the 
same manner. 


History: En. Sec. 1418, 5th Div. Comp. Stat. 1887; re-en. Sec. 76, Civ. C. 1895; 
re-en. Sec. 3622, Rev. C. 1907. 


5716. Duty of person solemnizing—Return of certificate. No person 
authorized to solemnize marriages shall perform such ceremony until the 
parties have given him the license issued by the clerk of the district 


court for their marriage; and when he has completed any such ceremony 
he shall enter upon such license a certificate of such marriage, showing 
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9717-5720] PERSONS AND PERSONAL RELATIONS. [Part IT 


when and where it ocevred, and such certificate shall be attested by two 
witnesses to such ceremony; he shall, within thirty days after such mar- 
riage has been solemnized, return said license and certificate to the clerk 
of the district court, who shall record the certificate in the same book 
where the said marriage license is recorded. 


History: Em. Sec. 1419, 5th Div. Comp. Codes, in O’Malley v. O’Malley, 46 Mont. 
Stat. 1887; amd. Sec. 77, Civ. C. 1895; 549, 557, 129 Pace. 501. , 
re-en. Sec. 3623, Rev. C. 1907. 


~ 


Liability for improper performance of 
Cited or applied as section 3623, Revised marriage ceremony, see note in L. R. A. 
19175, 873. 


5717. Form of certificate. The certificate mentioned in the next pre- 
ceding section shall be substantially in the following form: 
The State of Montana,) 
County sor ine ee eee ui 

This is to certify that the undersigned, a justice of the peace of said 
county (minister of the gospel, judge, etc., as the case may be), did, on 


CNG seed Cay. voi 2. ce meme etnies , A. D. 19..., Jom in- lawful wedlock 
RS rr eae and ............+..+.-, With their mutual consent, in the 
MLESCTICE LOL: Tei aiee se eee OTL Aaya ete teks ates , witnesses. 

Witness my hand this........ Ca SCOL eee are vate een PU KS Stee 


History: En. Sec. 5, p. 409, Bannack repealed Sec. 1430, 5th Div. Comp. Stat. 
Stat.; re-en. Sec. 5, p. 520, Cod. Stat. 1871; 1887; re-en. Sec. 78, Civ. C. 1895; re-en. 
re-en. Sec. 858, 5th Div. Rev. Stat. 1879; Sec. 3624, Rev. C. 1907. 


5718. Penalty for failure to return cr record. Every person solemniz- 
‘ Ing a marriage who shall neglect to make and deliver to the clerk of the 
district court a certificate thereof, within thirty days after having solemn- 
ized such marriage, shall forfeit for such neglect a sum not less than ten 
nor more than fifty dollars; and any clerk of the district court who shall 
neglect to record such certificate so delivered, within one month after its 
delivery, shall forfeit the lke penalty. 


History: En. Sec. 7, p. 409, Bannack  re-en. Sec. 1421, 5th Div. Comp. Stat. 1887; 
Stat.; re-en. Sec. 7, p. 520, Cod. Stat. 1871; amd. Sec. 79, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 860, 5th Div. Rev. Stat. 1879; 3625, Rev. C. 1907. 


5719. Want of authority in person officiating—Effect. No marriage 
sulemnized before any person professing to have authority shall be deemed 
or regarded void, nor shall the validity thereof be in any way affected on 
account of any want of jurisdiction or authority, provided it be consum- 
mated with a full behef on the part of the persons so married, or either 
of them, that they have been lawfully joined in marriage. 


History: En. Sec. 9, p. 410,\Bannack  re-en. Sec. 1423, 5th Div. Comp. Stat. 1887; 
Stat.; re-en. Sec. 9, p. 521, Cod. Stat. 1871; amd. Sec. 80, Civ. C. 1895; re-en. Sec. 3626, 
re-en. Sec. 862, 5th Div. Rev. Stat. 1879; Rev. C. 1907. 


5720. Certificate and copy prima facie evidence. The original certifi- 
eate of marriage, made as prescribed in this chapter, and the record 
thereof by the clerk of the district court, or a copy of such record duly 
certified by the clerk of the district court, shall be received by all courts 
in all places as presumptive evidence of such marriage. 


History: En. Sec. 10, p. 410, Bannack 1879; re-en. Sec. 1424, 5th Div. Comp. Stat. 
Stat.; re-en. Sec. 10, p. 521, Cod. Stat. 1887; amd. Sec. 81, Civ. C. 1895; re-en. 
1871; re-en. Sec. 863, 5th Div. Rev. Stat. Sec. 3627, Rev. C. 1907. 
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5721. Certificates of marriage to be given. Whenever a marriage 
shall have been solemnized pursuant to the provisions of this chapter, the 
person who solemnized the same shall give to each of the parties, on 
request, a certificate under his hand, specifying the names, ages, and 
places of residence of the parties married, the names and residences of 
at least two witnesses who were at such marriage, and the time and place 
thereof. 


History: En. Sec. 1426, 5th Div. Comp. Stat. 1887; re-en. Sec. 82, Civ. C. 1895; 
re-en. Sec. 3628, Rev. C. 1907. 


5722. No particular form of solemnization. In the solemnization of 
marriage no particular form shall be required, except that the parties 
shall solemnly declare, in the presence of the magistrate or minister, or 
of attending witnesses, that they take each other as husband and wife, 
and in any case there shall be at least two witnesses present at the 
ceremony. 


History: En. Sec. 1426, 5th Div. Comp. Stat. 1887; re-en. Sec. 83, Civ. C. 1895; 
re-en. Sec. 3629, Rev. C. 1907. Cal. Civ. C. Sec. 71. 


5723. Fines for benefit of schools. All fines arising under this 
chapter in consequence of a breach thereof shall be paid into the county 
treasury for the use of the common schools. 


History: En. Sec. 1429, 5th Div. Comp. Stat. 1887; re-en. Sec. 84, Civ. C. 1895; 
re-en. Sec. 3630, Rev. C. 1907. 


5724. Declaration of marriage—How made. Persons married without 
the solemnization provided for in section 5710 must jointly make a declara- 
tion of marriage, substantially showing: 

1. The names, ages, and residences of the parties; 

2. The fact of marriage; 

3. The time of marriage; 

4, That the marriage has not been solemnized. 


History: En. Sec. 85, Civ. C. 1895; re-en. Sec. 3631, Rev. C. 1907. Cal. Civ. C. 
Sec. 75. : 


5725. Contents of declaration. If no record of the solemnization of 
a marriage heretofore contracted be known to exist, the parties may join 
in a written declaration of such marriage, substantially showing: 

1. The names, ages, and residences of the parties; 

2. The fact of marriage; 

3. That no record of such marriage is known to exist. 

Such declaration must be subscribed by the parties and attested by at 
least three witnesses. 


History: En. Sec. 86, Civ. C. 1895; re-en. Sec. 3632, Rev. C. 1907. Cal. Civ. C. 
Sec. 76. 


5726. Declaration to be acknowledged and recorded. Declarations 
of marriages must be acknowledged and recorded in a like manner as 
marriage certificates. 


History: En. Sec. 37, Civ. C. 1895; re-en. Sec. 3633, Rev. C. 1907. Cal. Civ. C. 
sec. (7. 
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5727. Action to determine validity. If cither party to any marriage 
denies the same, or refuses to join in a declaration thereof, the other 
may proceed, by action in the district court, to have the validity of the 
marriage determined and declared. 


History: En. Sec. 88, Civ. C.1895; re-en. provided for by this section negatives the 
Sec. 3634, Rev. C. 1907. Cal. Civ. C. Sec. existence of the right of action for jacti 
78. tation of marriage. Sell v. Sell, 58 Mont, 


The protection of the marital relation ee ee 


CHAPTER 4. 
ANNULLING MARRIAGE. 


Section 5728. Void Marriages. 


5729. Causes for Annulling Marriages. 

5730. Actions Therefor—When and by Whom Commenced. 
5731. Children of Annulled Marriage. 

5732. Custody of Children. 

5733. Effect of Judgment of Nullity. 


5728. Void marriages. Hither party to an incestuous or void mar- 
riage may proceed, by action in the district court, to have the same so 
declared. 


History: En. Sec. 100, Civ. C. 1895; re-en. Sec. 3635, Rev. C. 1907. Cal. Civ. C. 
Sec. 80. 


5729. Causes for annulling marriages. A marriage may be annulled 
for any of the following causes, existing at the time of the marriage: 

1. That the party in whose behalf it is sought to have the marriage 
annulled was under the age of legal consent, and such marriage was con- 
tracted without the consent of his or her parents or guardian, or person 
having charge of him or her; unless, after attaining the age of consent, 
such party for any time freely cohabited with the other as husband or wife. 

2. That the former husband or wife of either party was living, and 
the marriage with such former husband or wife was then in force. 

3. That either party was of unsound mind, unless such party, after 
coming to reason, freely cohabited with the other as husband or wife. 

4. That the consent of either party was obtained by fraud, unless 
such party afterward, with full knowledge of the facts constituting the 
fraud, freely cohabited with the other as husband or wife. 

5. That the consent of either party was obtained by force, unless such 
party afterwards freely cohabited with the other as husband or wife. 

6. That either party was, at the time of marriage, physically incapable 
of entering into the married state, and such incapacity continues, and 
appears to be incurable. 


History: En. Sec. 110, Civ. C. 1895; riage, see note Ann. Cas. 


re-en. Sec. 3636, Rev. C. 1907. Cal. Civ. C. 
Sec. 82. Based on Field Civ. C. Sec. 54. 
Note.—See note to section 5736 for earlier 


history and State ex rel. Wooten v. Dis- 
trict Court, 57 Mont. 517, 189 Pac. 233. 


Concealment of unchastity or prior mar- 
riage as ground for annulment of mar- 


1914C, 1921. 
Fraud in concealing insanity as ground 
for annulment of marriage, see note in 12 


" Ann, Cas. 28. 


Quantum of proof necessary to invali- 
date marriage on ground of mental inea- 
pacity, see note in Ann. Cas. 1913B, 1242. 

Impotency as ground for annulment of 
marriage, see note in Ann. Cas. 1913A, 128. 
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Ch. 3, 4] ANNULLING MARRIAGE. [5730-5733 


Violence or duress as ground for annul- form duties of marital relation, see notes 
ment of marriage, see notes in 20 Ann. in Ann. Cas, 1915A, 829; Ann. Cas. 1916E, 
Cas, 1375; 27 L. R. A. (N. 8.) 803. 924; Ann. Cas. 1918E, 191; L. R. A. 1916E, 

Annulment because of intent not to per- 1274. 


5730. Actions therefor—When and by whom commenced. An action 
to obtain a decree of nullity of marriage, for causes mentioned in the 
preceding section, must be commenced within the periods and by the 
parties, as follows: 

1. For causes mentioned in subdivision 1: By the party to the mar- 
riage who was married under the age of legal consent, within two years 
after arriving at the age of consent; or by a parent, guardian, or other 
person having charge of such non-aged male or female, at any time before 
such married minor has arrived at the age of legal consent. 

2. For causes mentioned in subdivision 2: By either party during 
the life of the other, or by such former husband or wife. 

3. For causes mentioned in subdivision 3: By the party injured, or 
relative or guardian of the party of unsound mind, at any time before the 
death of either party. 

4. For causes mentioned in subdivision 4: By the party injured, 
within two years after the discovery of the facts constituting the fraud. 

5. For causes mentioned in subdivision 5: By the injured party, 
within two years after the marriage. ; 

6. For causes mentioned in subdivision 6: By the injured party, 
within four years after the marriage. 


History: En. Sec. 111, Civ. C. 1895; re-en. Sec. 3637, Rev. C. 1907. Cal. Civ. C. 
Sec. 83. 


5731. Children of annulled marriage. Where marriage is annulled, 
en the ground that a former husband or wife was living, and it is 
adjudged that the subsequent marriage was contracted in good faith, and 
with the full belief of the parties, or either of them, that the former hus- 
band or wife was dead, or where a marriage is annulled on the ground of 
insanity, children begotten before the judgment must be specified in the 
judgment, and are legitimate and entitled to succeed in the same manner 
as legitimate children to the estate of both parents. 


History: En. Sec. 112, Civ. C. 1895; re-en. Sec. 3638, Rev. C. 1907. Cal. Civ. C. 
Sec. 84. Based on Field Civ. C. Sec. 56, 


5732. Custody of children. The court must award the custody of the 
children of a marriage annulled on the ground of fraud or force to the 
innocent parent, and may also provide for their education and main- 
tenance out of the property of the guilty party. 


History: En. Sec. 113, Civ. C. 1895; re-en. Right to provision for support of wife or 
Sec. 3639, Rev. C. 1907. Cal. Civ. C. Sec. child on annulment of marriage, see notes 
85. Field Civ. C. Sec. 57. in 14 Ann. Cas. 885; 5 L. R. A. (N.8.) 767. 


5733. Effect of judgment of nullity. A judgment of nullity of mar- 
riage rendered is conclusive only as against the parties to the action and 
those claiming under them. 


History: En. Sec. 114, Civ. C. 1895; re-en. decree in suit for annulment as to facts 
Sec. 3640, Rev. C. 1907. Cal. Civ. C. Sec. adjudicated as distinguished from status 
86. : established, see notes in 39 L. R. A. (N. 8S.) 


Conclusiveness as to third persons of 559; L. R. A. 1915C, 870. 
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CHAPTER 5. 
DISSOLUTION OF MARRIAGE—DIVORCE. 


Section 5734. Marriage—How Dissolved. 
5735. Effect of Divorce. 
5736. Causes for Divorce. 
5737. Adultery Defined. 
5738. Extreme Cruelty Defined. 
5739. Desertion, What Constitutes. 
5740. Who Commits Desertion. 
5741. Separation by Consent Not Desertion. 
5742. Separation and Intent. 
5743. Consent to Separation Revocable. 
5744. Desertion—How Cured. 
5745. Husband May Select Home. 
5746. If Place Unfit, Desertion on Part of Husband. 
5747. Wilful Neglect, What Constitutes. 
5748. Habitual Intemperance, What Constitutes. 
5749. Desertion, Neglect, or Habitual Intemperance for One Year. 
5750. Divorees Denied, on Showing What. 
5751. Connivance, What Constitutes. 
5752. Collusion, What Constitutes. 
5753. Condonation, What Constitutes. 
5754. Requisites to Condonation. 
5755. Condonation Implies What. 
5756. Evidence of Condonation. 
5757. When Condonation Can Only Be Made. 
5758. Concealment of Facts in Certain Cases Makes Condonation Void. 
5759. Condonation—How Revoked. 
5760. Recrimination, What Constitutes. 
5761. Condonation in a Recriminatory Defense—When a Bar to Defense. 
5762. Divoree—When Denied. 
5763. Lapse of Time Establishes Certain Presumptions. 
5764. Presumptions May Be Rebutted. 
5765. Limitation of Time. 
5766. Period of Residence Required:to Entitle Plaintiff to Divorce. 
5767. Divorce Not Granted by Default Alone, ete. 
5768. Relief May Be Adjudged, When Separation Is Denied. 
5769. Expenses of Action—Alimony. 
5770. Orders Respecting Custody of Children. 
5771. Support of Wife and Children on Divorce or Separation Granted to 
Wife. 
5772. Security for Maintenance and Alimony. 
5773. If Wife Has Sufficient Support, Court May Withold Allowance. 
5774. Property May Be Subjected to Support and Education of Children. 
5775. Legitimacy of Issue—Divorce for Adultery of Husband. 
5776. Same—Divorce for Adultery, of Wife. - 
5777. Disposition of Homestead on Divorce. 
5778. Same—Order of Court Concerning. 
5779. Same—Subject to Revision on Appeal. 
5780. Poor Woman May Sue Without Costs. 
5781. Notice of Application for Alimony. 


5734, Marriage—How dissolved. Marriage is dissolved only: 
1. By the death of one of the parties; or, 
2. By a judgment of a court of competent jurisdiction. 


History: En. Sec. 130, Civ. C. 1895; re-en- See, in general, articles “Divorce and 
Sec. 3641, Rev. C. 1907. Cal. Civ. C. Sec. Separation” in Cal. Jur. and 9 R. OC. L. 
90. 232. 


5735. Effect of divorce. The effect of a judgment of divorce is to 
restore the parties to the state of unmarried persons. 


History: En. Sec. 131, Civ. C. 1895; re-en. A decree of divorce, absolute on its face 
Sec. 3642, Rev. C. 1907. Cal. Civ. C. Sec. and duly entered by a court of competent 
or jurisdiction, bars the subsequent assertion 
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of dower. O’Malley v. O’Malley, 46 Mont. 
549, 556, 129 Pac. 501. 


Effeet of decree of divorce, see note in 
65 Am. Dee. 355. 

Dower as barred by divorce, see notes 
in Ann. Cas. 1914B, 665. 

Foreign divorce as affecting dower 
rights, see notes in 1913H, 555; 15 L. R. A. 
542; 59 L. R. A. 151; 41 L. BR. A. (N. 8.) 
219. 

Insurance as affected by divorce, see 
notes in 2 Ann. Cas. 351; 7 Ann. Cas. 1026; 
Ann, Cas. 1913D, 685; Ann. Cas. 19170, 
2093050 li RevAy boca) Lak. AY CN.OS.) 
28s SOP Laver eee.) Gal Oss Lis Et ou. 
1915D, 130. 

Homestead rights as affected by divorce, 
see notes in 6 Ann. Cas. 954; 9 Ann. Cas. 


5736. Causes for divorce. 


DIVORCE. 


[5736-5738 


14; 15. Ann. Cas. 1121; Ann. Cas. 19174, 
77; 23 L. R. A. 239; 4 L. R. A. (N.S.) 786; 
Tae A. 191LZC, 371, 

Homestead entry as affected by divorce 
before consummation of rights, see note 
inf -T. RB. ‘A. CN. 8.) 967. 

Revocation of will by divorce of tes- 
tator, see notes in 3 Ann. Cas. 230; 16 
Ann, Cas. 544; 69 L. R. A. 940. 

Right to take under testamentary gift 
to “husband,” “wife,” or ‘widow’ as 
affected by divorce, see notes in 33 L. R. A. 
(N. 8.) 826. 

Property rights in another state as af- 
fected by divorce, see note in 59 L. R. A. 
178. 

Child’s right of action for death by 
wrongful act as affected by divorce of 
parents, see note in Ann. Cas. 1918H, 419. 


Absolute divorcees, or separations from bed 


and board, or decrees for separate maintenance, may be granted for any 


of the following causes: 
Adultery ; 

Extreme cruelty; 
Wilful desertion ; 
Wilful neglect ; 
Habitual intemperance ; 
Conviction of felony. 


History: En. Sec. 132, Civ. C. 1895; amd. 
Sec. 1, Ch. 118, L. 1907; re-en. Sec. 3643, 
Rey. C. 1907. Cal. Civ. C. Sec. 92. 

Note.—Earlier acts concerning divorce: 
Sections 1 to 5, pp. 430 and 431, Bannack 
Statutes; re-enacted as sections 1 to 5, 
pp. 457 and 458, Codified Statutes 1871; 
re-enacted as sections 507 to 511, Fifth 


Sie Sew 


Division Revised Statutes 1879; re-enacted 
as sections 999 to 1003, Compiled Statutes 
1887. 


Cited or applied as section 132, Civil 
Code, before amendment, in Bordeaux, 
v. Bordeaux, 30 Mont. 36, 42, 75 Pac. 524; 
as section 3643, Revised Codes, in Decker 
v. Decker, 56 Mont. 338, 185 Pac. 168. 


5737. Adultery defined. Adultery is the voluntary sexual intercourse 
of a married person with a person other than the offender’s husband or 


wife. 

History: En. Sec. 133, Civ. C. 1895; 
re-en. Sec. 3644, Rev. C. 1907. Cal. Civ. C. 
Sec. 93. 


Adultery of insane wife as ground for 
divorce, see note in 47 Am. Dec. 544; 
34 L. R. A. 162. 


When divorce on ground of adultery 
should not be denied because plaintiff had 
previously been guilty of the same offense, 
see note in 93 A. S. R. 338. 

What is not connivance in adultery, see 
note in 54 Am. Rep. 492. 


5738. Extreme cruelty defined. Extreme cruelty is the infliction, or 


threat of grievous bodily injury, or of bodily injury dangerous to life, or 
the repeated infliction or threat of bodily injury or personal violence 
upon the other party by one party to the marriage, or the repeated pub- 
lication or utterance of false charges against the chastity of the wife by 
the husband, or the infliction of grievous mental suffering upon the other 
by one party to the marriage, by a course of conduct towards or treat- 
ment of one party to the marriage by the other, existing and persisted in 
for a period of one year immediately before the commencement of the 
action for divorce, which justly and reasonably is of such a nature and 
character as so to destroy the peace of mind and happiness of the injured 
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party, or entirely to defeat the proper and legitimate objects of marriage, 
or to render the continuance of the married relation between the parties 
perpetually unreasonable or intolerable to the injured party. 


History: En. Sec. 134, Civ. C. 1895; re-en. 
Sec. 2, Ch. 118, L. 1907; re-en. Sec. 3645, 
Rev. C. 1907. Cal. Civ. C. Sec. 94. 


Grievous bodily injury or bodily injury 
dangerous to life are ultimate facts which 
must be pleaded and proved in order to 
entitle plaintiff to a divorce on the ground 
of extreme cruelty. Ryan v. Ryan, 33 
Mont. 406, 409, 84 Pac. 494. 

A complaint in an action for divorce 
upon the ground of extreme cruelty, in 
that defendant struck, beat, and choked 
plaintiff and otherwise brutally treated 
her, but which omitted to allege that 
the acts of defendant produced grievous 
bodily injury or bodily injury dangerous 
to life, failed to state a cause of action. 
Ryan y. Ryan, 33 Mont. 406, 410, 84 Pae. 
494, 


Cruelty as ground for divorce, see notes 
im 29 Am. Dee. 674; 73 Am. Dee. 619; 
40 Am. Rep. 463; 51 Am. Rep. 736; 65 
NE TS 1G GR 

Necessity of personal violence to consti- 
tute cruelty warranting divorce, see note 
im 9 Ann. Cas: 1090" 


5739. Desertion, what constitutes. 


Habits or course of conduct of spouse 
as cruelty warranting divorce, see notes 
in Ann. Cas. 1918B, 480, 500. 

Venereal disease as cruelty, see note in 
5 A. L. R. 1016. 

Abuse by relatives of other spouse as 
eruelty constituting ground for divorce, 
see note in 3 A. L. BR. 803. 

Conduct amounting to treatment en- 
dangering life within statute defining 
grounds for divorce, see note in 5 A. L. R. 
712. 

Forcing spouse to get rid of child by 
former marriage as cruelty constituting 
ground for divorce, see note in 3 A. L. BR. 
803. 

Refusal of marital intercourse as cruelty, 
see note in L. R. A. 1915B, 772. 

Charging spouse with adultery as cruelty, 
see notes in 18 lL. R. A, (N. S.) 303; 34 
L. BR. A. (N. 8.) 360. 

Bringing another woman into home as 
eruel and inhuman treatment, see note 
My Ib Inte Aho (GNIS SA) GO) 

Profanity and obscenity as ground for 
divorcee as cruel and inhuman treatment, 
see note in 12 L. R. A. (N. 8.) 820. 


Wilful desertion is the voluntary 


separation of one of the married parties from the other with intent to 


desert. 


History: En. Sec. 135, Civ. C. 1895; re-en. 
Sec. 3646, Rev. ©. 1907. Cal. Civ. C. Sec. 
95. 


This definition implies that the separa- 
tion is without justification. Facts held 
sufficient justification for plaintiff's act in 
leaving without being guilty of wilful 
desertion. Farwell v. Farwell, 47 Mont. 
574, 581, 133 Pace. 958. 

Cited or applied as section 3646, Revised 
Codes, in Decker v. Decker, 56 Mont. 338, 


Desertion as ground for divorce, see 
notes in 119 A. 8. R. 618; 138 A. S. R. 147. 

Refusal of marital intercourse as con- 
stituting desertion, see notes in 12 Ann. 
Cas. 547; L. R. A. 1915B, 771. 

Desertion as affected by element of 
remonstrance or resistance, see note in 
3 A. L. BR. 503. 

Insanity as affecting divorce for deser- 
tion, living apart, or non-support, see note 
in 4 A. L. R. 1333. 


344, 185 Pac. 168. 


5740. Who commits desertion. Departure or absence of one party 
from the family dwelling-place, caused by cruelty or threats of bodily 
harm from which danger would be reasonably apprehended from the 
other, is not desertion by the absent party, but it is desertion by the 
other party. 

History: En. Sec. 136, Civ. C. 1895; re-en. Sec. 3647, Rev. C. 1907. Cal. Civ. C. Sec. 98. 


Cited or applied as section 3647, Revised Driving innocent spouse from home as 


Codes, in Decker v. Decker, 56 Mont. 338, constituting desertion, see note in 21 Ann. 
344, 185 Pac. 168. Cas. 280; 29 L. R. A. (N. 8.) 614. 

5741. Separation by consent not desertion. Separation by consent, 
with or without the understanding that one of the parties will apply for 
a divoree, is not desertion. 


History: En. Sec. 137, Civ. C. 1895; re-en. Separation by consent, sce notes in 119 
Sec. 3648, Rev. C. 1907. Cal. Civ. C. Sec. A.S8. R. 620; 188 A. S. R. 152. 


oe), Separation agreement as bar to action 
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for divorcee, see notes in Ann. Cas. 1916C, 
347, 367, 368. 
Desertion as affected by 


5742. Separation and intent. 


DIVORCE. 


intimations 


[5742-5746 


of a possible consent to renewal of mari- 
tal relations in the future, see note in 
ZF AT Re 3sO1. 


Absence or separation, proper in itself, 


becomes desertion whenever the intent to desert is fixed during such 


absence or separation. 
History: En. Sec. 138, Civ. C. 1895; re-en. 


Sec. 3649, Rev. C. 1907. Cal. Civ. C. Sec. 
100. 


5743. Consent to separation revocable. 


Intent of parties as element changing 
voluntary separation into desertion, see 
note in 138 A. S, R. 150. 


Consent to a separation is a 


revocable act, and if one of the parties afterwards, in good faith, seeks a 
reconciliation and restoration, but the other refuses it, such refusal is 


desertion. 


History: 
Sec. 3650, Rev. C. 1907. Cal. Civ. C. Sec. 
101. 


Where a separation has once been estab- 
lished by mutual agreement, express or 
implied, it will be presumed to continue 
until one of the parties revokes consent 
and in good faith seeks reconciliation and 
restoration; whereupon the party reject- 
ing the overtures thus made is guilty 
of desertion. Bordeaux v. Bordeaux, 43 
Mont, 102,.110; 115 Pac. 25. 

The theory of this section is that, where 
both parties have consented, neither can 
allege that the act of the other is wrong- 
ful, until consent has been revoked, though 
each may at the time of the separation 
have intended to abandon the other. Bor- 
deaux y. Bordeaux, 43 Mont. 102, 110, 
115 Pac. 25; citing upon this point Ben- 
kert v. Benkert, 32 Cal. 468; 
Herold, 47 N. J. Eq. 210, 20 Atl. 375; 
OF Any G96; 

In case of separation by consent, con- 


5744. Desertion—How cured. 


En. Sec. 139, Civ. C. 1895; re-en. 


Herold v. 


sent is not revoked by the fact that the 
husband fails to support his wife, when 
she does not complain, nor because he 
attempts to secure a divorce, where she 
is trying to do the same thing. Bor- 
deaux v. Bordeaux, 43 Mont. 102, 116, 
115 Pac. 25. 

Where the parties in an action for 
divorce on the ground of desertion had 
lived apart for some years, evidence show- 
ing that the separation had been by mutual 
consent, that an offer of reconciliation 
made by the plaintiff hushand was made 
in good faith, and that defendant capri- 
ciously rejected it, was sufficient under 
this section to make out a case of deser- 
tion on the part of the wife, and to entitle 
plaintiff to the relief demanded. Bor- 
deaux v. Bordeaux, 43 Mont. 102, 118, 
115 Pace. 25. 


Effort to induce spouse to return home 
as a condition of desertion, see note in 
30 liye ltar Aa Nm se)! deh! 


If one party deserts the other, and 


before the expiration of the statutory period required to make the deser- 
tion a cause of divorcee, returns and offers in good faith to fulfil the mar- 
riage contract, and solicits condonation, the desertion is cured. If the 
other party refuse such offer and condonation, the refusal shall be deemed 
and treated as desertion by such party from the time of refusal. 


History: En. Sec. 140, Civ. C. 1895; re-en. Sec. 3651, Rev. C. 1907. Cal. Civ. C. 
Sec. 102. 


5745. Husband may select home. The husband may choose any 
reasonable place or mode of living, and if the wife does not conform 
thereto, it is desertion. 


History: En. Sec. 141, Civ. C. 1895; re-en. 
Sec. 3652, Rev. C. 1907. Cal. Civ. C. Sec. 
103. 


abandons his wife. Mennell yv. Wells, 
51 Mont. 141, 148, 149 Pac. 954. 


Wife’s refusal to follow husband to new 


The husband is ordinarily the head of 
the family, and has the right to select the 
home, but he loses such right where he 


5746. If place unfit, desertion on part of husband. 


domicile as desertion, see notes in 119 
A. 8. BR. 636; 188 A. S. R. 160; 5 Ann. Cas. 
852; 4 L. R. A. (N. 8.) 145. 


If the place or 


mode of living selected by the husband is unreasonable and grossly unfit, 
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and the wife does not conform thereto, it is desertion on the part of the 
husband from the time her reasonable objections are made known to him. 


History: En. Sec. 142, Civ. C. 1895; re-en. 
Sec. 3653, Rev. C. 1907. Cal. Civ. C. Sec. 


104. 


Complaint in an action for separate 
maintenance held sufficient to state a cause 
of action under this section. Decker v. 


Decker, 56 Mont. 338, 185 Pac. 168. 
5747. Wilful neglect, what constitutes. 


Wilful neglect is the neglect 


of the husband to provide for his wife the common necessaries of life, 
he having the ability to do so; or it is the failure to do so by reason of 


idleness, profligacy, or dissipation. 


History: En. Sec. 143, Civ. C. 1895; 
re-en. Sec. 3654, Rev. C. 1907. Cal. 
C. Sec. 105. 


Cited or applied as section 3654, Revised 
Codes, in Farwell v. Farwell, 47 Mont. 574, 
580, 133 Pac. 958. 


Failure to support as ground for divorce, 


5748. Habitual intemperance, what constitutes. 


Civ. 


see notes in 119 A. S. R. 634; 188 A. S. R. 
164. 


Non-support of wife having separate 
property or income as ground for divorce, 
see note in Ann. Cas. 1916A, 856. 

Failure to support wife as abandonment. 


or desertion, see notes in 29 L. R. A. 
(N. S.) 618; 43 L. BR. A. (N. 8.) 262. 


Habitual intemper- 


ance is that degree of intemperance from the use of intoxicating drinks 
which disqualifies the person a great portion of the time from properly - 


attending to business. 


History: En. Sec. 144, Civ. C. 1895; 
re-en. Sec. 3655, Rev. C. 1907. Cal. Civ. C. 
Sec. 106. 


Drunkenness as ground for divorce, see 
notes in Ann. Cas. 1912C, 655; 34 L. R. A. 
449, 


5749. Desertion, neglect, or habitual intemperance for one year. 
Wilful desertion, wilful neglect, or habitual intemperance must continue 
for the space of one year before there is a ground for divorcee. 


History: En. Sec. 145, Civ. C. 1895; 


re-en. Sec. 3656, Rev. C. 1907. Cal. Civ. C. 


Sec. 107. 


This section has no application to an 
action for separate maintenance on the 


5750. Divorces denied, on showing what. 


upon showing: 
1. Connivance; 
2. Collusion ; 
3. Condonation; 
4. Recrimination. 
History: En. Sec. 160, Civ. C. 1895; 


re-en. Sec. 3658, Rev. C. 1907. Cal. Civ. C. 


Sec. 111. 


Cited or applied as section 160, Civil 
Code, in Bordeaux v. Bordeaux, 30 Mont. 


5751. 


Connivance, what constitutes. 


ground of wilful desertion. Decker v. 
Decker, 56 Mont. 338, 185 Pac. 168. 

Cited or applied as section 3656, Revised 
Codes, in State ex rel. Cotter v. District 
Court, 49 Mont. 146, 150, 140 Pace. 732. 


Divorces must be denied 


36, 42, 775 Pac. 524, Bordeaux v. Bordeaux, 
32 Mont. 159, 165, 80 Pac. 6; as section 
3658, Revised. Codes, in State ex rel. Cot- 
ter v. District Court, 49 Mont. 146, 150, 
140 Pae. 732. 


Connivance is the corrupt con- 


sent of one party to the commission of the acts of the other, SEAS EE 


the cause of divorcee. 


History: En. Sec. 161, Civ. C. 1895; 
re-en. Sec. 3659, Rev. C. 1907. Cal. Civ. C. 
Sec. 112. 


Connivance is little less than a crime 
generally, and may constitute a crime 


under certain circumstances. The fact 
that the plaintiff, suspecting his wife of 
adultery, laid a trap and caught her fla- 
grante delicto, thereby securing evidence 
to be used by him in his divorce proceed- 
ing, is not sufficient to charge him with 
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connivance so long as he was not in any 
respect responsible for her adulterous act. 
Farwell v. Farwell, 47 Mont. 574, 578, 
133 Pac. 958. 


Connivance as a bar to divorce, see notes 
in 120 A. S. R. 520; 10 Ann. Cas, 819; 
Ann, Cas. 1915C, 80. 


5752. Collusion, what constitutes. Collusion is an agreement between 
husband and wife that one of them shall commit, or appear to have com- 
mitted, or to be falsely represented in court as having committed, acts 
constituting a cause of divorce, for the purpose of enabling the other to 


obtain a divorcee. 


History: En. Sec. 162, Civ. C. 1895; 
re-en. Sec. 3660, Rev. C. 1907. Cal. Civ. C. 
Sec. 114. 


Note.—Earlier statutes relative to collu- 
sion were section 4, p. 430, Bannack Stat- 
utes; re-enacted as section 4, p. 458, Codi- 
fied Statutes 1871; re-enacted as section 
570, Fifth Division Revised Statutes 1879; 


5753. Condonation, what constitutes. 


re-enacted as section 1002, Fifth Division 
Compiled Statutes 1887. 


Collusion as bar to divorce, see note in 
2A. L. R. 699. 


Attack on collusive divorce decrees, see 
notes in 60 Ll. R. A. 297, 305; 51 L. R. A, 
(N. 8.) 535; L. R. A. 1917B, 460. 


Condonation is the conditional 


forgiveness of a matrimonial offense constituting a cause of divorce. 
History: En. Sec. 163, Civ. C. 1895; re-en. Sec. 3661, Rev. C. 1907. Cal. Civ. C. 


Sec. 115. 


5754. Requisites to condonation. 


necessary to condonation: 


The following requirements are 


1. A knowledge on the part of the injured party of the facts con- 


stituting the cause of divorce. 


2. Reconciliation and remission of the offense by the injured party. 
3. Restoration of the offending party to all marital rights. 


History: En. Sec. 164, Civ. C. 1895; 
re-en. Sec. 3662, Rev. C. 1907. Cal. Civ. C. 
Sec. 116. 


Cited or applied as section 164, Civil 
Code, in Bordeaux v. Bordeaux, 30 Mont. 
36, 43, 75 Pac. 524. 


Condonation as defense to action for 
divorce, see notes in Ann. Cas. 1912C, 3; 
Ann, Cas. 1918A, 651. 


Condonation of matrimonial offense 


5755. Condonation implies what. 


without cohabitation, see note in 6A.L.R. 
1157. 

Condonation of matrimonial offenses, see 
notes in 39 L. R. A. (N. 8.) 1121, 1126; 
23 L. R. A. (N. S.) 240. 

Condonation as defense to action for 
divorce on ground of loathsome disease, 
see notes in 13 Ann. Cas. 216; 5 L. R. A. 
(Neavs:)) 729: 

Loss of perfected right to divorce by 
condonation, see note in 84 A. S. R. 139. 


Condonation implies a condition 


subsequent, that the forgiving party must be treated with conjugal 


kindness. 


History: En. Sec. 165, Civ. C. 1895; re-en. Sec. 3663, Rev. C. 1907. Cal. Civ. C. 


Sec. 117. 


5756. Evidence of condonation. 


Where the cause of divorcee consists 


of a course of offensive conduct, or arises, in cases of cruelty, from suc- 


cessive acts of ill-treatment, 


which may, 
offense, cohabitation, or passive endurance, or conjugal kindness, 


constitute the 
shall 


ageregately, 


not be evidence of condonation of any of the acts constituting such cause, 
unless accompanied by an express agreement to condone. 


History: En. Sec. 166, Civ. C. 1895; re-en. Bec. 3664, Rev. C. 1907. 


Sec, 118. 


Cal. Civ. C. 
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5757. When condonation can only be made. In cases mentioned in 
the last section, condonation can be made only after the cause of divorce 
has become complete, as to the acts complained of. 


History: En. Sec. 167, Civ. C. 1895; re-en. Sec. 3665, Rev. C. 1907. Cal. Civ. C. 
Sec. 119. é 


5758. Concealment of facts in certain cases makes condonation void. 
A fraudulent concealment by the offending party of facts constituting a 
different cause of divorce from the one condoned, and existing at the time 
of condonation, avoids such condonation. 


History: En. Sec. 168, Civ. C. 1895; re-en. Sec. 3666, Rev. C. 1907. Cal. Civ. C. 
Sec. 120. 


5759. Condonation—How revoked. Condonation is revoked, and the 
original cause of divorce revived: 

1. When the offending party commits acts constituting a like or other 
cause of divorce; or, 

2. When the offending party is guilty of great conjugal unkindness, 
not amounting to a cause of divorcee, but sufficiently habitual and gross 
to show that the conditions of condonation had not been accepted in good 
faith, or not fulfilled. 


History: En. Sec. 169, Civ. C. 1895; re-en. Sec. 3667, Rev. C. 1907. Cal. Civ. C. 
Sec. 121. 


5760. Recrimination, what constitutes. Recrimination is a showing 
by the defendant of any cause of divorce against the plaintiff, in bar of 
the plaintiff’s cause of divorce. 


History: En. Sec. 170, Civ. C. 1895; Right of recrimination as affected by 
re-en. Sec. 3668, Rev. C. 1907. Cal. Civ. C. comparative gravity of offenses, see notes 
Sec. 122. in.6 Ann. Cas: 171; Ann, Cas:-1917 a5 air7, 


Desertion or cruelty as a recriminatory 


ented Joy eopbed She unerton til ete defense to subsequent adultery, see note 
Code, in Bordeaux v. Bordeaux, 30 Mont. <7 39 L. R. A. (N. S.) 1135. ; 


36, 43, 75 Pac. 524. Subsequent adultery as recriminatory 


shad A : defense to desertion or cruelty, see note 
Recriminatory defenses in suits for in L, R. A. 19155, 972. 4 


divorce, see notes in 15 Am. Dec. 211; 
86 A. S. BR. 333. 


5761. Condonation in a recriminatory defense—When a bar to defense. 
When a cause of divorce is set up in the answer as a recriminatory 
defense, the condonation thereof is a bar to such defense unless: 

1. The condonation be revoked as provided in section 5759; or, 

2. Two years have elapsed after the condonation and before the 
accruing or completion of the cause of action alleged in the complaint. 


History: En. Sec. 171, Civ. C. 1895; Condoned adultery as recriminative for 
re-en. Sec. 3669, Rey. 0. 1907. Cal. Civ. ©. divorce for adultery on part of condoning 
Sec. 123. party, see note in 90 Am. Dee. 611. 


5762. Divorce—When denied. A divorce must be denied: 

1. When the cause is adultery, and the action is not commenced 
within two years after its discovery by the injured party; or, 

2. When the cause is conviction of felony, and the action is not eom- 
menced before the expiration of two years after final judgment and 
sentence; 
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3. In all other cases where there is an unreasonable lapse of time 
before the commencement of the action. 


History: En. Sec. 172, Civ. C. 1895; 
re-en. Sec. 3670, Rev. C. 1907. Cal. Civ. C. 
Sec. 124. 


Where the complaint in an action for 


divorce, asked for on the ground that 
defendant had been convicted of a felony, 
showed that two years had elapsed since 
conviction, and, in the absence of any 
excuse for the delay in bringing suit, 
the court, notwithstanding defendant’s 
default, properly ‘denied the divorce on its 
own motion by virtue of the provisions of 
this section. Franklin v. Franklin, 40 
Mont. 348, 350, 352, 106 Pac. 353. 


The language of this section is no more 
imperative than is that of section 5766. 
Both declare that “a divorce must be 
denied,’ in the one case if the action is 
not brought within two years after final 
judgment and sentence, and in the other 
if the plaintiff has not been a resident of 
the state for the required time. It would 
seem inconsistent to hold that in the lat- 
ter case, on grounds of public policy, the 
fact must be alleged and proved, and that 
in the former it is a matter of no concern, 
except to the parties, when the action is 
brought. Franklin v. Franklin, 40 Mont. 
348, 352, 106 Pace. 353. 


5763. Lapse of time establishes certain’ presumptions. Unreasonable 


lapse of time is such a delay in commencing the action as establishes the 
presumption that there has been connivance, collusion, or condonation of 
the offense, or full acquiescence in the same, with intent to continue the 


marriage relation, notwithstanding the commission of such offense. 
History: En. Sec. 173, Civ. C. 1895; re-en. Sec. 3671, Rev. C. 1907. Cal. Civ. C. 


Sec. 125. 


5764, Presumptions may be rebutted. The presumptions arising from 
lapse of time may be rebutted by showing reasonable grounds for the 


delay in commencing the action. 


History: En. Sec. 174, Civ. C. 1895; re-en. Sec. 3672, Rev. C. 1907. Cal. Civ. C. 


Sec. 126. 
5765. Limitation of time. 


There are no limitations of time for com- 


mencing actions for divorce, except such as are contained in section 5762. 


History: En. Sec. 175, Civ. C. 1895; 
re-en. Sec. 3673, Rev. C. 1907. Cal. Civ. C. 
Sec. 127. 


Cited or applied as section 3673, Revised 
Codes, in State ex rel. Cotter v. District 
Court, 49 Mont. 146, 150, 140 Pac. 732. 


5766. Period of residence required to entitle plaintiff to divorce. A 
divorce must not be granted unless the plaintiff has been a resident of 
the state for one year next preceding the commencement of the action. 


History: En. Sec. 176, Civ. C. 1895; 
re-en. Sec. 3674, Rev. C. 1907. Cal. Civ. C. 
Sec. 128. - 


The fact that plaintiff in a suit for 
divorce has been a resident of the state 
for the statutory period of one year next 
preceding the commencement of the suit 
must be alleged in the complaint in order 
to confer jurisdiction of the cause upon 
the trial court. Rumping v. Rumping, 
36 Mont. 39, 40, 91 Pac. 1057; Eadie v. 
Fiadie, 44 Mont. 391, 394, 120 Pac. 239. 
See Franklin y. Franklin, 40 Mont. 348, 
351, 106 Pac. 353. 

In divoree proceedings district courts 
should, under the mandate of this section, 
ex-officio inquire into the fact of plain- 
tiff’s residence—jurisdictional in its na- 
ture—and be governed accordingly. Rump- 
ing v. Rumping, 36 Mont. 39, 43, 91 Pae. 
1057. See Franklin v. Franklin, 40 Mont. 
348, 351, 106 Pac. 353. 


The language of this section is impera- 
tive. Franklin v. Franklin, 40 Mont. 348, 
352, 106 Pac. 353. 


Validity of statute prescribing period 
of residence within state as prerequisite 
to action, see note in Ann. Cas. 1916E, 
1110. 

Constitutionality of discrimination as 
to jurisdictional requisite of residence in 
divorce suit, see note in L. R. A. 1916A, 
G10; 

Jurisdiction of court to grant divorce 
upon cross-petition of non-resident defend- 
ant, see note in 9 Ann. Cas. 1200. 

Domicile as basis of jurisdiction of 
divorce, see note in 59 L. R. A. 142. 

Necessity of alleging jurisdictional resi- 
dence in divorce proceeding, see note in 
12°. BR. A. CN. 8.961197. 

Right of wife to acquire a separate 
domicile for the purposes of a divorce suit 
by her, see note in 38 L. R. A. (N. 8.) 297. 
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No divorce can be 


granted upon the default of the defendant alone, but the cause must be 
heard in open court, and the court must require proof of all the facts 


alleged. 


History: En. Sec. 177, Civ. ©. 1895; 
re-en. Sec. 3675, Rev. C. 1907. Cal. Civ. C. 
Sec. 130. 


Cited or applied as section 3675, Revised 


; Codes, in State ex rel. Cotter v. District 


Court, 49 Mont. 146, 150, 140 Pae. 732. 


5768. Relief may be adjudged, when divorce is denied. Though 
judgment of divorce is denied, the court may, in its discretion, in an 
action for divorce, provide for the maintenance of the wife and her 
children, or any of them, by the husband. ae 


History: En. Sec. 190, Civ. C. 1895; re-en. Sec. 3676, Rev. C. 1907. Cal. Civ. C. 
Sec. 136. 


5769. Expenses of action—Alimony. While an action for divorce is 
pending the court or judge may, in its or his discretion, require the hus- 
band to pay as alimony any money necessary to enable the wife to sup- 
port herself or her children, or to prosecute or defend the action. When 
the husband wilfully deserts the wife, she may, without applying for a 
divorce, maintain in the district court an action against him for perma- 

nent support and maintenance of herself or of herself and children. Dur- 
ing the pendency of such action, the court or judge may, in its or his dis- 
cretion, require the husband to pay as alimony any money necessary for 
the prosecution of the action and for support and maintenance, and exe- 
cutions may issue therefor in the discretion of the court or judge. The 
final judgment in such action may be enforced by the court by. such order 
or orders as in its discretion it may from time to time deem necessary, 
and such order or orders may be varied, altered, or revoked at the dis- 


eretion of the court. 


History: Ap. p. Sec. 6, p. 431, Bannack 
Stat.; re-en. Sec. 6, p. 458, Cod. Stat. 1871; 
re-en. Sec. 512, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1004, 5th Div. Comp. Stat. 1887; 
amd. Sec. 191, Civ. C. 1895; re-en. Sec. 
3677, Rev. C. 1907. Cal. Civ. C. Sec. 137. 
Based on Field Civ. C. Sec. 71. 


The supreme court has no power to allow 
temporary alimony or suit money pending 
an appeal in a divorce case. Bordeaux v. 
Bordeaux, 26 Mont. 533, 535, 539, 69 Pae. 
103. See Finlen v. Heinze, 27 Mont. 107 
118, 69 Pac. 829, 70 Pac. 517; Bordeaux v. 
Bordeaux, 29 Mont. 478, 482, 75 Pac. 359. 

The district court has no power, after 
trial and judgment for the husband, to 
compel the husband to pay for past serv- 
ices of attorneys, or expenses of the trial, 
except when such payment is necessary to 
enable the wife to continue her defense, 
or prepare and present a motion for a new 
trial or an appeal. Bordeaux v. Bordeaux, 
29 Mont. 478, 483, 75 Pac. 359. 

Defendant in an action for divorce was 
not bound to show affirmatively, on her 
application to have plaintiff pay into court 
money sufficient to defray costs already 
incurred, and those to be incurred in pre- 
senting her motion for a new trial, that 


the application was made in good faith 
and that there was a probability of her 
ultimate success in the litigation, before 
the court could properly act upon it. Rump- 
ing v. Rumping, 41 Mont. 33, 36, 108. 
Pacem lO: 

In an action for divorce, where the wife 
moves for suit money, she must show a 
necessity for the allowance asked; if she 
has sufficient means of her own to meet 
the costs of suit, the application should 
be denied. Rumping v. Rumping, 41 Mont. 
33, 38, 108 Pac. 10. 

The rules governing allowances for suit 
money and expenses of litigation are the 
same as those which apply to allowances: 
made for temporary alimony. Rumping v. 
Rumping, 41 Mont. 33, 38, 108 Pae. 10. 

It was error to allow the wife a larger 
amount of suit money, in an action for 
divorce, than the testimony showed was 
necessary for the purpose to which it was: 
to be applied. Rumping v. Rumping, 41 
Mont. 33, 38, 108 Pac. 10. ; 

In an action for the annulment of mar- 
riage on the ground of defendant wife’s 
physical incapacity, there is no statutory 
authority for allowing her alimony pen- 
dente lite, attorney’s fees and suit money- 
The court may, however, under its equity 
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jurisdiction, in such a case grant the afore- 
said allowances. State ex rel. Wooten v. 
District Court, 57 Mont. 517, 189 Pac. 233. 

Cited or applied as section 3677, Revised 
Codes, in Decker v. Decker, 56 Mont. 338, 
185 Pae. 168, 


Liability of husband for counsel fees 
incurred by wife in divorce action, see 
notes in 15 Ann. Cas, 21; Ann. Cas. 1917A, 
689, 702. 

Power of court to allow attorney’s fees 
in divorcee suit after reconciliation of 
parties, see notes in Ann. Cas. 1913A, 798; 
36 L. R. A. (N.-8.) 1001. 

Constitutionality of statute for the en- 


5770. Orders respecting custody 
the court or judge may, before or 
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forcement of decree for alimony or for 
punishment for disobedience thereof, see 
note in L. R. A. 1918F, 424. 

Contempt proceedings to enforce pay- 
ment of alimony, see note in 137 A. S. R. 
881. 

Enforcement of claim for alimony against 
exemption, see note in 11 A. L. R. 123. 

Power of court to decree alimony inde- 
pendently of divorce decree, see notes in 
‘Ann, Cas. 1913D, 1132; Ann. Cas. 1914B, 
932. 

Husband’s right to permanent or tempo- 
rary alimony, see notes in 19 Ann. Cas. 
1142; Ann. Cas. 1915B, 794; 34 L. R. A. 
110; 25°\L. R. A. CN.:8.) *234. 


of children. In an action for divorce 
after judgment, give such direction 


for the custody, care, and education of the children of the marriage as 
may seem necessary or proper, and may at any time vacate or modify 


the same. 


History: Ap. p. Sec. 6, p. 431, Bannack 
Stat.; re-en. Sec. 6, p. 458, Cod. Stat. 1871; 
Te-en. Sec. 512, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1004, 5th Div. Comp. Stat. 1887; 
amd. Sec. 192, Civ. C. 1895; re-en. Sec. 
8678, Rev. C. 1907. Cal. Civ. C. Sec. 138. 
Field Civ. C. Sec. 73. 


The court should, of its own motion, 
where the parents make no petition, in- 
quire into the facts and make the neces- 
sary order for the custody of the children, 
and must do so when moved by either 
party, irrespective of whether such party 
was in default or not in the suit, or 
whether he or she was the guilty party. 
If a mistake is made in the first instance, 
the court should remedy the same on a 
proper showing, as soon thereafter as pos- 
sible. Pearce v. Pearce, 30 Mont. 269, 271, 
272, 76 Pac. 289. 

The power of the court in a divorce suit 
to make provision for the children is not 


founded exclusively upon the next suc-- 


ceeding section, which is applicable to 
cases only in which the ground of divorce 
is the fault of the husband. Under the 
above section the court may, in any case, 
before or after judgment, make provision 
for the children as the circumstances 
require. Brice v. Brice, 50 Mont. 388, 393, 
147 Pac. 164. 

In a proceeding looking to the modi- 
fication of a decree of divorce, which made 
no provision for the custody, control, and 
education of a minor child, the infant’s 
welfare was of paramount consideration. 
Kane v. Kane, 53 Mont. 519, 524, 165 Pac. 
457. 


While a separation agreement entered 
into between husband and wife prior to 
divorce, by which the latter was given the 
custody of a minor child upon consenting 
to support it, and releasing the former 
from any further. contributions in that 
behalf, was binding upon the parties, it 
was not binding upon the child nor the 
court, which latter could require the father 
to contribute to the child’s support not- 
withstanding the release, or permit him to 
visit it if its interests would thereby be 
promoted, upon condition that he first 
make such contribution. Kane y. Kane, 
53 Mont. 519, 524, 165 Pac. 457. 

On a husband’s petition to modify a 
divorce decree so as to permit him to visit 
his minor child, the time, place, and dura- 
tion of the visits, his conduct during such 
visits, and the extent to which he might 
have the child-in his custody, were all 
proper subjects for regulation by the court. 
Kane vy. Kane, 53 Mont. 519, 525, 165 Pae. 
457. F 


Liability of father to support children 
whose custody was awarded mother on 
divorce, see notes in 47 A. 8, R. 314; 
12 Ann. Cas. 138; 2 L. RB. A. (N. S.) 851. 


Power of court to provide for custody 
or support of children in absence of prayer 
for such relief, see note in Ann. Cas. 
1914D, 753. 

Right of court on refusing divorce or 
after withdrawal of petition to award 
custody of the children, see notesin 5 Ann, 
Cas. 91; Ann. Cas. 1912B, 350; 35L. R.A. 
(N. S.) 1159; L. R..A. 1917D, 976. 


5771. Support of wife and children on divorce or separation granted 


to wife. 


Where a divorce is granted for an offense of the husband, the 


eourt may compel him to provide for the maintenance of the children of 
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the marriage and to make such suitable allowance to the wife for her 
support during her life, or for a shorter period, as the court may deem 
just, having regard to the circumstances of the parties respectively, and 


the court may, from time to time, modify its orders in these respects. 


History: En. Sec. 193, Civ. C. 1895; 
re-en. Sec. 3679, Rev. C. 1907. Cal. Civ. C. 
Sec. 139. Field Civ. C. Sec. 73. 


As the law stood in 1894, one who had 
become unable to pay alimony adjudged 
against him in a divorcee proceeding could 
institute proceedings seeking a modifica- 
tion of the judgment. State ex rel. Nixon 
v. District Court, 14 Mont. 396, 398, 40 
Pac. 66. 

A modification of a decree of divorce 
embodying a provision for the support of 
the wife or children ought to be made 
only upon good cause shown. Brice v. 
Brice, 50 Mont. 388, 393, 147 Pac. 164. 

Where a divorced wife makes applica- 
tion for an increased allowance for her 
own support, or that of her children whose 
custody was decreed to her, it must appear 
that her or their needs are such as to 
render a larger allowance necessary, and 
that the husband, by reason of a change 
in his circumstances, is able to pay the 
additional amount, the burden of proof 
being upon the applicant. Brice v. Brice, 
50 Mont. 388, 393, 147 Pac. 164. 

The parties to a divorce proceeding in 


which a certain allowance is made to the 
wife for her support, by failing to appeal 
from the order within time, are conclu- 
sively bound thereby, even though the 
allowance prove inadequate. Brice v. 
Brice, 50 Mont. 388, 393, 147 Pac. 16. 

Cited or applied as section 3679, Revised 
Codes, in Brice v. Brice, 50 Mont. 388, 392, 
393, 147 Pac. 164. 


Earning capacity of husband as basis 
for determining permanent or temporary 
alimony, see note in 6 A. L. R. 192. 


Power of court to create and enforce 
liens to secure alimony, see notes in 102 
PNe erence (Aus wail) Ap. tie, wees (ANG tse)) Ife). 

Modification of alimony decree because 
of changed conditions, see note in 44 
L. R. A. (N. 8.) 1026. 

Misconduct of wife subsequent to divorce 
as ground for modification of alimony de- 
cree, see notes in Ann. Cas. 1914D, 597; 
19 L, R.A. 8181; 45 L. R. A. (N.S.) 875. 

Effect on decree for alimony of remar- 
riage of divorced wife, see notes in 11 
Ann. Cas. 523; 62 L. BR. A. 974; L. R. A. 
1915F, 820. ‘ 


5772. Security for maintenance and alimony. The court or judge 


may require the husband to give reasonable security for providing main- 
tenance or making any payments required under the provisions of this 
chapter, and may enforce the same by the appointment of a receiver, 
or by any other remedy applicable to the case. 


History: En. Sec. 194, Civ. C. 1895; Cited or applied as section 3680, Revised 
re-en. Sec. 3680, Rev. C. 1907. Cal. Civ. ©. Codes, in Decker vy. Decker, 56 Mont. 338, 
Sec. 140. Field Civ. C. Sec. 74. 185 Pac. 168. 


5773. If wife has sufficient support, court may withhold allowance. 
‘When the wife has a separate estate sufficient to give her proper support, 
the court or judge, in its or his discretion, may withhold any allowance 
to her out of the property of the husband. 


History: En. Sec. 195; Civ. C. 1895; re-en. Sec. 3681, Rev. C. 1907. Cal. Civ. C. 
Sec. 142. 


5774. Property may be subjected to support and education of chil- 
dren. The property of the husband and wife may be subjected to the 
support. and education of the children, in such proportions as the court 
deems just, or the property of the guilty party only may be subjected 
to such support and education. 


History: En. Sec. 196, Civ. C. 1895; re-en. Sec. 3682, Rev. C. 1907. Cal. Civ. C. 
Sec. 143. 


5775. Legitimacy of issue—Divorce for adultery of husband. When 
a divorce is granted for the adultery of the husband, the legitimacy of 
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children of the marriage begotten of the wife before the commencement 
of the action is not affected. 

History: En. Sec. 197, Civ. C. 1895; re-en. Sec. 3683, Rev. C. 1907. Cal. Civ. C. 
Sec. 144. Field Civ. C. Sec. 62. 

5776. Same—Divorce for adultery of wife. When a divorce is granted 
for the adultery of the wife, the legitimacy of children begotten of her 
before the commission of the adultery is not affected; but the legitimacy 
of other children of the wife may be determined by the court, upon the 
evidence in the case. In every such ease all children, begotten before 
the commencement of the action, are to be presumed legitimate until 
the contrary is shown. 


History: En Sec. 198, Civ. C. 1895; child born in lawful wedlock, see note in 
re-en. Sec. 3684, Rev. C. 1907. Cal. Civ. C. Ann. Cas. 1916A, 1187. 
Sec. 145. Field Civ. C. Sec. 63. Proof necessary to establish bastardy of 
child born to married woman, see note in 


Admissibility of evidence of illicit inter- 36 L. RB. A. (N. 8.) 255: 


course of mother on issue of legitimacy of 

5777. Disposition of homestead on divorce. In case of the dissolution 
of the marriage by the judgment of a court of competent jurisdiction, the 
homestead, if selected from the separate property of either husband or 
wife, shall be assigned to the former owner of such property, subject to 
the power of the court to assign it for a limited period to the innocent 


party. 


History: En. Sec. 199, Civ. C. 1895; Right of husband or wife to partition of 
re-en. Sec. 3685, Rev. C. 1907. Cal. Civ. C. homestead after divorce or separation, see 
Sec. 146. notes in 6 Ann. Cas. 954; 4 L. R. A. (N.S.) 

786. 


Cited or applied as section 3685, Revised 
Codes, in Thrift v. Thrift, 54 Mont. 463, 
ifeleieacer cia: 

5778. Same—Order of court concerning. The court, in rendering a 
judgment of divorce, must make such order for the disposition of the 
homestead as in this chapter provided. 

History: En. Sec. 200, Civ. C. 1895; re-en. Sec. 3686, Rev. C. 1907. Cal. Civ. C. 
Sec. 147. 

5779. Same—Subject to revision on appeal. The disposition of the 
homestead, as above provided, is subject to revision on appeal. 

History: En. Sec. 201, Civ. C. 1895; re-en. Sec. 3687, Rev. C. 1907. Cal. Civ. C. 
Sec. 148. 

5780. Poor woman may sue without costs. Any woman suing for a 
divorcee, who shall make it appear to the court that she is poor and unable 
to pay the expenses of such suit, shall be allowed by the court to prose- 
eute her suit without costs. 

History: En. Sec. 7, p. 431, Bannack 5th Div. Rev. Stat. 1879; re-en. Sec. 1005, 
Stat.; re-en. Sec. 7, p. 459, Cod. Stat. 1871; 5th Div. Comp. Stat. 1887; re-en. Sec. 202, 
amd. Sec. 1, p. 45, L. 1876; re-en. Sec. 513, Civ. C. 1895; re-en. Sec. 3688, Rev. C. 1907. 

5781. Notice of application for alimony. No order for alimony shall 
be made until notice of the time and place of the hearing shall be served 
upon the opposite party in cases when such party has appeared, and in 
all other cases the notice shall be served upon the clerk of the court in 
which the action is pending. 


History: En. Sec. 203, Civ. C. 1895; notice of application for alimony or sup- 
re-en. Sec. 3689, Rev. C. 1907. port, or for change of allowance, after 
decree of divorce or separation, see note in 

Necessity and sufficiency of service of UL. R. A, 1915B, 674. | 


Civ. Code—3 83 


5782-5784] PERSONS AND PERSONAL RELATIONS. [Part I. 


CHAPTER 6. 
HUSBAND AND WIFE. 


Section 5782. Mutual Obligations of Husband and Wife. 
5783. Rights of Husband as Head of Family. 
5784. Duties of Husband to Wife as to Support. 
5785. In Other Respects Their Interests Separate. 
5786. Husband and Wife May Make Contracts. 
5787. Extent to Which Their Legal Relation May Be Altered by Con- 
tract—Separation Agreement. 
5788. Consideration for Separation. 
5789. May Be Joint Tenants. 
5790. Liability for Acts or Debts of Each Other. 
5791. Married Woman May Prosecute Actions. 
5792. Separate Property of Wife. 
5793. Inventory of Separate Property of Wife. 
5794. Effect of Filing Inventory. 
5795. Harnings and Accumulations of Wife. 
5796. Same When Separated. 
5797. Work and Labor of Wife. 
5798. Debts of Wife Contracted Before Marriage. 
5799. Separate Property of Wife—How Far Liable. 
5800. Support of Wife. 
5801. Husband Not Liable When Abandoned by Wife. 
5802. When Wife Must Support Husband. 
5803. Rights of Husband—How Governed. 
5804. Marriage Settlement Contracts—How Executed. 
5805. To Be Acknowledged and Recorded. 
5806. Effect of Recording. 
5807. Minors May Make Marriage Settlement. 
5808. Married Woman May Act as Executrix, Guardian, or Trustee. 
5809. May Sue and Be Sued. 
5810. Liable for Her Own Contracts. 
5811. May Make Contracts. 
5812. Tenancy by Courtesy Not Allowed. 


5782. Mutual obligations of husband and wife. Husband and wife con- 
tract toward each other obligations of mutual respect, fidelity, and support. 
History: En. Sec. 210, Civ. C. 1895; made with her own money. Marcellus v. 

re-en. Sec. 3690, Rev. C. 1907. Cal. Civ. C. Wright, 51 Mont. 559, 564, 154 Pac. 714. 
Sec. 155. Field Civ. C. Sec. 75. Cited or applied as section 3690, Revised 
Codes, in State ex rel. Robison v. District 

A wife may purchase her husband’s real Court et al., 56 Mont. 592, 186 Pac. 335. 
estate at execution or foreclosure sale and 
hold it as her separate property, if the See, in general, articles “Husband and 

transaction is bona fide and payment is Wife,’ in Cal. Jur. and 13 R. C. L. 966. 


5783. Rights of husband as head of family. The husband is the head 
of the family. He may choose any reasonable place or mode of living, 
and the wife must conform thereto. 


History: En. Sec. 211, Civ. C. 1895; Exceptions to rule that domicile of 
re-en. Sec. 3691, Rev. C. 1907. Cal. Civ. C. husband is that of wife, see note in 84 
Sec. 156. Field Civ. C. Sec. 76. A. S. R. 27. 


5784. Duties of husband to wife as to support. The husband must 
support himself and wife out of his property or by his labor. If he is 
unable to do so she must assist him as far as she is able. 


History: En. Sec. 212, Civ. C. 1895; Where the wife and children have been 
re-en. Sec. 3692, Rev. C. 1907. Field Civ. deprived of this support by the death of 
C. Sec. 77. * the father, caused by the wrongful act or 

neglect of another, they do not have a 

Cited or applied as section 3692, Revised cause of action under section 9076 against 
Codes, in State ex rel. Robison y. District such other person, irrespective of whether 
Court et al., 56 Mont. 592, 186 Pac. 335. the father, if death had not ensued, could 
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have maintained an action in his own 
behalf. Melville v. Butte-Balaklava Cop- 
per Co., 47 Mont. 1, 5, 130 Pace. 441. 


Inability of husband to support him- 
self or wife as excuse for leaving her, see 
note in 52 L. R. A. (N. S.) 675. 

5785. In other respects their interests separate. Neither husband nor 
wife has any interest in the property of the other, except as mentioned 
in the preceding section, but neither can be excluded from the other’s 
dwelling. 


History: En. Sec. 213, Civ. C. 1895; re-en. Sec. 3693, Rev. ©. 1907. Cal. Civ. C. 
Sec. 157. Field Civ. C. Sec. 78. 


5786. Husband and wife may make contracts. Hither husband or 
wife may enter into any engagement or transaction with the other, or 
with any other person, respecting property, which either might, if unmar- 
ried, subject in transactions between themselves to the general rules 
which control the actions of persons occupying confidential relations with 
each other, as defined by the provisions of this code relative to trusts. 


History: En. Sec. 214, Civ. C. 1895; 


re-en. Sec. 3694, Rev. C. 1907. Cal. Civ. C. 


Sec. 158. Field Civ. C. Sec. 79. 


Where a wife’s intention to convey 
property owned by her in her own right 
to an only daughter was, through the 
influence of the husband, made possible 
by reason of the confidential relations 
between them, so changed as to cause her 
to convey to him instead, upon his prom- 
ise to make a will devising such property, 
as well as his own, to the daughter and 
a son in equal shares, which promise was 
after the wife’s death broken and the will, 
theretofore made, destroyed, the husband 
was rightfully declared an involuntary 
trustee of the property, in favor of the 
daughter, the intended beneficiary. Huf- 
fine v. Lincoln, 52 Mont. 585, 593, 160 Pace. 
820. 

Under this section and the next two 
succeeding, husband and wife may agree, 
in writing, to an immediate separation, 


making provision for the support of either 
of them, the mutual consent of the parties 
being a sufficient consideration; and, if 
fairly made and executed, free from fraud 
or imposition, coercion, or duress, courts 
will uphold and enforce such an agree- 
ment. Lee v. Lee, 55 Mont. 426, 431, 
AS waco. 

Cited or applied as section 3694, Revised 
Codes, in Marcellus v. Wright, 51 Mont. 
559, 564, 154 Pac. 714; State ex rel. Robi- 
son v. District Court et al., 56 Mont. 592, 
186 Pac. 335. 


Conveyances and contracts between hus- 
band and wife, see notes in 88 Am. Dec. 
54; 99 Am. Dec. 599; 9 A. 8. R. 323; 133 
IAC Neb GO s69 Tne Rev AS 353; 20 Te Ro At 
702; 31 L. RB. A. (N. 8S.) 844. 


Validity of conveyance by wife directly 
to husband where husband is required to 
join in wife’s deed, see note in 20 Ann. 
Cas. 1331. 


5787. Extent to which their legal relation may be altered by con- 


tract—Separation agreement. A husband and wife cannot, by any con- 
tract with each other, alter their legal relation, except as to property and 
except that they may agree, in writing, to an immediate separation, and 
may make provision for the support of either of them and of their chil- 


dren during such separation. 
History: En. Sec. 215, Civ. C. 1895; 


re-en. Sec. 3695, Rev. C. 1907. Cal. Civ. C. 


Sec. 159. Based on Field Civ. C. Sec. 80. 


Tested by the rules of the common law, 
an agreement between husband and wife 
providing for a separation, an adjustment 
of their respective interests in property 
and for the support of the wife, is valid 
only when it is to take effect at once and 
is immediately complied with, and when 
the marital relations are of such a char- 
acter as to render a separation necessary 
for the health or happiness of one or the 
other. Stebbins v. Morris, 19 Mont. 115, 


120, 122, 47 Pac. 642. See State ex rel. 
Giroux v. Giroux, 19 Mont. 149, 158, 47 
Pac. 798; Lee v. Lee, 55 Mont. 426, 433, 
178 Pace. 173. 

An agreement between husband and 
wife whereby the former is absolved from 
the legal obligation to support the latter 
should, in the absence of a compliance 
with the provisions of this section, be held 
void as against public policy. State ex rel. 
Robison v. District Court et al., 56 Mont. 
592, 186 Pac. 335. 

Idem. Where the husband, on applica- 
tion by his wife for temporary alimony 
pending determination of an action for 
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divorce, relied upon a separation agree- 
ment as a bar to her right to relief, the 
burden rested upon him to allege and 
prove that the agreement complied in all 
respects with this section. 


Separation agreements between husband 
and wife, see notes in 90 Am. Dee. 367; 
83 A. 8. R. 859. 

Validity of separation agreement as 


5788. Consideration for separation. 


PERSONS AND PERSONAL RELATIONS. 


[Part II 


affected by fraud, coercion, unfairness, or 
mistake, see note in 5 A. L. R. 823. 

Effect on separation agreement of recon- 
ciliation of husband and wife subsequent 
thereto, see notes in Ann. Cas. 1913A, 
13315°43) Ly Re Asp GN. S:) 21209; 

Wife’s right to sue husband on separa- 
tion agreement, see note in 5 L. R. A. 
(N. 8.) 613. 


The mutual consent of the par- 


ties is a sufficient consideration for such an agreement as mentioned in 


the last section. 


History: En. Sec. 216, Civ. C. 1895; 
re-en. Sec. 3696, Rev. C. 1907. Cal. Civ. C. 
Sec. 160. Field Civ. C. Sec. 81. 


Cited or applied as section 216, Civil 


5789. May be joint tenants. 


Code, in Stebbins v. Morris, 19 Mont. 115, 
118, 47 Pac. 642; as section 3696, Revised 
Codes, in Lee v. Lee, 55 Mont. 426, 431, 
178. Pae.. 173. 


A husband and wife may hold real or 


personal property together, jointly or in common. 
History: En. Sec. 217, Civ. C. 1895; re-en. Sec. 3697, Rev. C. 1907. Cal. Civ. C. 


Sec. 161. Field Civ. C. Sec. 82. 


5790. Liability for acts or debts of each other. Neither husband nor 


wife, as such, is answerable for the acts of the other, or lable for the 
debts contracted by the other; provided, however, that the expenses for 
necessaries of the family and of the education of the children are charge- 
able upon the property of both husband and wife, or either of them, and in 


relation thereto they may be sued jointly or separately. 


History: En. Sec. 218, Civ. C. 1895; 
re-en. Sec. 3698, Rev. C. 1907; amd. Sec. 1, 
Ch, 129, L. 1915. 


Liability of husband for torts of wife, 
see note in 92 A. S. R. 164. 

Liability of wife for torts, see note in 
131M AL SS seReela go: 

Husband’s promise to pay debt of wife 
contracted in her own name and credit, 
see note in 9 Ann. Cas. 1067. 

Debts between spouses as extinguished 
by marriage of parties, see notes in 16 
Ann. Cas. 221; 21 L. R. A. (N. 8.) 683; 
L. R. A. 1915D, 1126. 

Authority of wife to purchase neces- 


saries during cohabitation, see note in 
98 A. S. R. 639; Ann. Cas. 1915A, 3. 

Liability of wife for household expenses, 
see notes in Ann. Cas. 1917C, 561, 577, 579. 

Liability of husband on wife’s contract 
for dental charges, see note in Ann. Cas. 
1912C, 142. 

Liability of wife for medical attendance 
on husband, see note in 5 Ann. Cas. 832. 

Liability of husband for necessaries fur- 
nished wife while living with him, see 
notes in § L. R. A. 529; L. BR. A. (N. 8.) 
279. 

Liability of husband for necessaries fur- 
nished wife while living apart from hus- 
band, see note in L. R. A. 1917A, 958. 


5791. Married women may prosecute actions. A married woman in 


her own name may prosecute action for injuries to her reputation, person, 
property, and character, or for the enforcement of any legal or equitable 
right, and may in like manner defend any action brought against herself. 


Related section: 5809. Ann, Cas, 881; 21 Ann. Cas. 924; Ann. Cas. 

History: En. Sec. 219, Civ. C. 1895; 1915D, 73; Ann. Cas. 1917C, 903; Ann. 
re-en. Sec. 3699, Rev. C. 1907. Cas. 1918C, 777. 

Right of married woman to maintain 
civil action for assault on her without 
joining husband, see note in 6 A. L. R. 
1023. 


Right of one spouse to maintain civil 
action at law against the other, see notes 
in 3 Ann. Cas. 145; 6 Ann. Cas. 1032; 14 


5792. Separate property of wife. All the property of the wife owned 
before her marriage and that acquired afterwards is her separate prop- 
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erty. The wife may, without the consent of her husband, convey her 
separate property or execute a power of attorney for the conveyance 


thereof. 


History: En. Sec. 220, Civ. ©. 1895; 
re-en. Sec. 3700, Rev. C. 1907. Cal. Civ. C. 
Sec. 162. 


Whatever restrictions the legislature 
may have put upon a wife, in regard to 
devising her separate estate to persons 
other than her husband, her right to con- 
vey by deed to such persons cannot be 
open to doubt. MHuffine v. Lincoln, 52 
Mont. 585, 592, 160 Pac. 820. 

Cited or applied as section 220, Civil 
Code, in Chan vy. Slater, 33 Mont. 155, 164, 
82 Pac. 657. 


Lands given by the sovereign to either 
spouse as separate or community property, 


5793. Inventory of separate property of wife. 


see notes in 16 Am. Dee. 186; 96 A. S. R. 
916. 

Necessity of privy examination of mar- 
ried woman on acknowledgment of con- 
tract charging separate estate, see note in 
IATL EtenLOQO: 

Ownership between spouses of jewelry 
bought with husband’s money for wife’s 
use, see note in 16 Ann. Cas. 508. 

Right of man to dispose of ornaments 
and wearing apparel purchased by him fcr 
his wife’s use, see note in 11 L. R. A. 
(CN. S:) 389. 

Conveyance by husband to wife as creat- 
ing separate estate, see note in 69 L. R. A. 
370. 


A full and complete 


inventory of the separate personal property of the wife may be made out 
and signed by her, acknowledged or proved in the same manner required 
by law for the acknowledgment or proof of a grant of real property by 
an unmarried woman, and recorded in the office of the county clerk of 


the county in which the parties reside. 


History: En. Sec. 221, Civ. C. 1895; 
ré-en. Sec. 3701, Rev. C. 1907. Cal. Civ. C. 
Sec. 165. 


A statute providing for the recording 
by a married woman of a list of her sep- 
arate property, in order to exempt the 
same from liability for her husband’s 
debts, is substantially complied with 
though such list be recorded by a woman 
in her maiden name, provided it contains 
a notification of her approaching marriage 


5794. Effect of filing inventory. 


and the name of her intended husband. 
Palmer v. Murray, 6 Mont. 125, 128, 9 Pace. 
896. See Palmer vy. Murray, 8 Mont. 174, 
TOF Paey DoS: 

The inventory of the separate property 
of the wife is necessary to protect such 
property only when it is in the exclusive 
possession of the husband, and third per- 
sons deal with him on the credit thereof 
without knowledge of the claim of. the 
wife. Chan v. Slater, 33 Mont. 155, 165, 
82 Pac. 657. 


The filing of the inventory in the 


clerk’s office is notice and prima facie evidence of the title of the wife. 


History: En. Sec. 222, Civ. C. 1895; 
re-en. Sec. 3702, Rev. C. 1907. Cal. Civ. C. 
Sec. 166. 


5795. Earnings and accumulations of wife. 


Cited or applied as section 222, Civil 
Code, in Chan v. Slater, 33 Mont. 155, 164, 


165, 82 Pac. 657. 


The earnings and accu- 


mulations of the wife are not liable for the debts of the husband. 


History: En. Sec. 223, Civ. C. 1895; 


re-en. Sec. 3703, Rev. C. 1907. Cal. Civ. C. 


Sec. 168. 


Property acquired by the wife subse- 
quent to the contracting of a debt by the 
husband cannot be held liable for such 
debt. Chan y. Slater, 33 Mont. 155, 166, 
82 Pac. 657. 


Right of wife not living with husband 
to her own earnings, see note in 10 A. 
L. R. 778. 

Consent of husband to rendition of serv- 
ices by wife as prerequisite to her recov- 
ery therefor, see note in9 A. L. R. 1303. 

Right of married woman to recover for 
loss of earnings, see note in 20 L. R. A. 
(N. 8S.) 215. 


5796. Same when separated. The earnings and accumulations of the 
wife, and of her minor children living with her or in her custody, while 
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she is living separate from her husband, are the separate property of the 


wife. 
History: 
Sec. 169. 
Cited or applied as section 224, Civil 
Code, in Chan v. Slater, 33 Mont. 155, 164, 
82 Pac. 657. 


5797. Work and labor of wife. 


En. Sec. 224, Civ. C. 1895; re-en. Sec. 3704, Rev. C. 1907. Cal. Civ. C. 


Right of wife not living with husband 
to her own earnings, see note in 10 A. L. R. 
ies 


All work and labor performed by a 


married woman for a person other than her husband and children shall, 
unless there is a written agreement on her part to the contrary, be pre- 
sumed to be performed on her separate account. 


History: En. Sec. 1442, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 225, Civ. C. 1895; 
re-en. Sec. 3705, Rev. C. 1907. 


A married woman, who works for a cor- 
poration with the permission of its officers, 
may recover such compensation for her 
services as they are reasonably worth. 


Cited or applied as section 225, Civil 
Code, in Chan v. Slater, 33 Mont. 155, 164, 
82 Pac. 657. 


Right of married woman to recover for 
services rendered outside of home, see 
note in L. R. A. 1917H, 282. 


Trogdon v. Hanson Sheep Co., 49 Mont., 
1, 6, 139 Pac, 792. 


5798. Debts of wife contracted before marriage. The property of the 
husband is not liable for the debts of the wife contracted before marriage. 
History: En. Sec. 226, Civ. C. 1895; debts of wife, see notes in Ann. Cas. 1915C, 
re-en. Sec. 3706, Rev. C. 1907. Cal. Civ. C. 857. 
Sec. 170. Validity of husband’s express promise 
to pay debt previously contracted by his 
wife, see note in 7 L. R. A. (N.S.) 1048. 
5799. Separate property of wife—How far liable. The separate prop- 
erty of the wife shall be exempt from all debts and liabilities of the hus- 
band, unless for necessary articles procured for the use and benefit of 
herself and her children under the age of eighteen years, but such exemp- 
tion shall extend only to such property of such wife as shall be mentioned 
in an inventory thereof, as provided in sections 5793 and 5794. And in 
no ease shall any of the separate property of the wife be liable for the 
debts of the husband, unless such property is in the sole and exclusive 
possession of the husband, and then only to such persons as deal with 
the husband in good faith on the credit of such property, without knowl- 
edge or notice that the property belongs to the wife. But the separate 
_ property of the wife is liable for her own debts, contracted before or 


Liability of husband for ante-nuptial 


after marriage. 


History: Ap. p. Sec. 1, p. 369, Bannack 
Stat; re-en. Sec. 1, p. 521, Cod. Stat. 1871; 
re-en. Sec. 866, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1432, 5th Div. Comp. Stat. 1887; 
amd. Sec. 227, Civ. C. 1895; re-en. Sec. 
3707, Rev. C. 1907. Cal. Civ. C. Sec. 171. 


A section of the Compiled Statutes of 
1887 somewhat similar to the above was 
held to free the duly listed property of a 
married woman from debts and liabilities 
of the husband, unless contracted for 
necessary articles for the wife and minor 
children, but not to give a married woman, 
in reference to such property, complete 
status as a femme sole, and not to deprive 
a husband of courtesy in such property. 


we v. Roush, 15 Mont. 446, 449, 39 Pace. 
459. j : 

If a sale of personal property is suffi- 
cient to pass title from the husband to the 
wife, as between themselves, the property 
actually becomes the separate property. of 
the wife. Webster vy. Sherman, 33 Mont. 
448, 457, 84 Pac. 878. 

Where it does not appear in a complaint 
or otherwise in an action against a hus- 
band and wife on an account stated that 
the articles were of the character men- 
tioned in this section, for which the sepa- 
rate property of the wife would be liable, 
no account was stated as to her and a 
judgment against her was unwarranted. 
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O’Hanlon Co. v..Jess, 58 Mont. 415, 419, 
193 Pac. 65. 

Cited or applied as section 227, Civil 
Code, in Chan v. Slater, 33 Mont. 155, 165, 
82 Pac. 657. 


When separate estate of married women 
chargeable with their debts, see note in 72 
Am. Dee. 513. 
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Liability of separate property of wife, 
see note in 5 Am. Dee. 589. 

Power of married woman under statute 
giving her sole control of her separate 
property to become surety for one other 
than her husband, see note in 17 L, R. A. 
(N. 8.) 676. 


5800. Support of wife. If the husband neglect to make adequate pro- 
vision for the support of his wife, except in the cases mentioned in the 
next section, any other person may in good faith supply her with articles 
necessary for her support and recover the reasonable value thereof from 
her husband. 


History: En. Sec. 244, Civ. C. 1895; 
re-en. Sec. 3724, Rev. C. 1907. Cal. Civ. C. 
Sec. 174. Field Civ. C. Sec. 84. 


Cited or applied as section 244, Civil 
Code, in Dahlman v. Dahlman, 28 Mont. 
373, 374, 72 Pac. 748. 


5801. Husband not liable when abandoned by wife. A husband 
abandoned by his wife is not liable for her support until she offers to 
return, unless she was justified, by his misconduct, in abandoning him; 
nor is he liable for her support when she is living separate from him by 
agreement, unless such support is stipulated in the agreement. 


History: En. Sec. 245, Civ. C. 1895; re-en. Sec. 3725, Rev. C. 1907. Cal. Civ. C. 
Sec. 175. Based on Field Civ. C. Sec. 85. 


5802. When wife must support husband. The wife must support the 
husband, when he has not deserted her, out of her separate property, 
when he has no separate property, and he is unable, from infirmity, to 
support himself. 


History: En. Sec. 246, Civ. C. 1895; Cited or applied as section 3726, Revised 
re-en. Sec. 3726, Rev. C. 1907. Cal. Civ. C. Codes, in Mennell vy. Wells, 51 Mont. 141, 
Sec. 176. 148, 149 Pae. 954. 


5803. Rights of husband and wife—How governed. The property 
rights of the husband and wife are governed by this chapter, unless there 
is a marriage settlement containing stipulations contrary thereto. 


History: En. Sec. 247, Civ. C. 1895; re-en. Sec. 3727, Rev. C. 1907. Cal. Civ. C. 
Sec. 177. 


5804. Marriage settlement contracts—How executed. All contracts 
for marriage settlements must be in writing, and executed and acknowl- 
edged or proved in like manner as a grant of land is required to be 
executed and acknowledged or proved. 


History: En. Sec. 248, Civ. C. 1895; 
re-en. Sec. 3728, Rev. C. 1907. Cal. Civ. C. 
Sec. 178. 


Marriage settlements under rule in Shel- 
ley’s Case, see note in 29 L. R. A. (N. S.) 
1148. 

Waiver of widow’s allowance by ante- 


See, in general, title “Marriage Settle- 
ments, ..ime13 ea ©. la si0id: 

Marriage settlements between husband 
and wife, see notes in 50 Am. Dec. 371; 
27 Am. Rep. 26. 

Implication of cross-remainders on mar- 
riage settlement contract, see note in Ann, 
Cas. 1916B, 718. 

Validity of marriage settlement as 
against creditors, see notes in 13 L. R. A. 
712; 32 L. R. A. 43. 


nuptial agreement, see note in 25 L. R. A. 
CN. 8.)) 751. 

Misconduct of wife as affecting deed or 
gift to her before and in consideration of 
marriage, see note in 6 L. R. A. (N. 8.) 
785. 

When is promise made in consideration 
of marriage within statute of frauds, see 
note in 10 A. L. R. 321. 
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5805. To be acknowledged and recorded. When such contract is— 
acknowledged or provided it must be recorded in the office of the county 
clerk of every county in which any real estate may be situated which is 
granted or affected by such contract. 


History: En. Sec. 249, Civ. C. 1895; re-en. Sec. 3729, Rev. C. 1907. Cal. Civ. C. 
Sec. 179. 


5806. Effect of recording. The recording or non-recording of such 
contract has a like effect as the recording or non-recording of a grant 
of real property. | 


History: En. Sec. 250, Civ. C. 1895; re-en. Sec. 3730, Rev. C. 1907. Cal. Civ. C. 
Sec. 180. 


5807. Minors may make marriage settlement. A minor capable of 
contracting marriage may make a valid marriage settlement, as herein 
provided. 


History: En. Sec. 251, Civ. C. 1895; Infant’s right to disaffirm marriage set- 
re-en. Sec. 3731, Rev. C. 1907. Cal. Civ. C. tlement contract after attaining majority, 
Sec. 181. see notes in 12 Amn. Cas. 864; 12 L. R. A. 

(N. 8.) 1184. 


5808. Married woman may act as executrix, guardian, or trustee. 
A married woman may be an executrix, administratrix, guardian, or 
trustee, and may bind herself and the estate she represents without any 
act or assent on the part of her husband. 


History: En. Sec. 1443, 5th Div. Comp. tee of express trust, see note in 7 Ann. 
Stat. 1887; re-en. Sec. 252, Civ. C. 1895; Cas. 1082. 
re-en. Sec. 3732, Rev. C. 1907. Right of married woman to act as ex- 


Power’ of piagried Worenito setae tiie ecutrix, see note in Ann. Cas. 1913B, 1165. 


5809. May sue and be sued. A married woman may sue and be sued 
in the same manner as if she were sole. 


Related section: 5791. Wife’s right of action for loss of con- 
History: En. Sec. 1144, 5th Div. Comp. sortium, see note in 5 A. L. R. 1049. 
Stat. 1887; re-en. Sec. 253, Civ. C. 1895; Right of one spouse to enjoin torts of 
re-en. Sec, 3733, Rev. C. 1907. the other, see note in A. L. R. 1066. 


Actions by one spouse for injuries to the 
other, see note in 48 Am. Dee. 619. 


5810. Liable for her own contracts. The contracts made by a married 
woman, in respect to her separate property, labor, or services, shall not 
be binding upon her husband, nor render him nor his property liable 
therefor; but she and her separate property shall be hable on such con- 
tracts in the same manner as if she were sole. 


History: En. Sec. 1446, 5th Div. Comp. Validity and effect of contract of wife 
Stat. 1887; re-en. Sec. 254, Civ. C. 1895; induced by threats of criminal prosecution 
re-en. Sec. 3734, Rev. C. 1907. of husband, see note in 11 Ann. Cas. 385. 


5811. May make contracts. A married woman may make contracts, 
oral or written, sealed or unsealed, and may waive or relinquish any 
right or interests in any real estate, either in person or by attorney, in 
the same manner, to the same extent, and with the like effect as if she 
were a single woman. 


History: En. Sec. 1448, 5th Div. Comp. This section clothes the wife with lib- 
Stat. 1887; re-en. Sec. 256, Civ. C. 1895; erty to contract with her husband as well 
re-en. Sec. 3736, Rev. C. 1907. as any other person; but their dealings 
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with each other will in every case be 
closely scrutinized. Lambrecht v. Patten, 
15 Mont. 260, 266, 38 Pac. 1063; Koopman 
v. Mansolf, 51 Mont. 48, 54, 149 Pae. 491. 

The wife being competent to contract, 
obviously transactions between her and 
strangers stand upon the same footing as 
if she were single, and are not subject to 
the same scrutiny as those had with her 
husband. Where one who had attacked a 
conveyance of property to a married 
woman by a stranger, on the ground that 
the consideration had been paid by her 
husband, he had the burden of showing 
such fact, a mere suspicion that it was 
fraudulent being insufficient to overturn 
it. Koopman y. Mansolf, 51 Mont. 48, 55, 
149 Pae. 491. 


DOWER, 


[5812, 5813 


Cited or applied as section 1448, fift! 
division, Compiled Statutes of 1887, in 
Kennelly v. Savage, 18 Mont. 119, 122, 
44 Pace. 400. 


Power of married woman to become 
member of partnership, see note in L. R. A. 
1916D, 1233. 


Competency of married woman to enter 
into arbitration agreement, see note in 
47 L. R. A. (N. 8.) 345. 

Power of married woman, under statute 
giving her sole control of her separate 
estate, to become surety for one other 
than her husband, see note in 17 L. R. A. 
(N. 8S.) 676. 


5812. Tenancy by courtesy not allowed. No estate is allowed the hus- 
band as tenant by courtesy upon the death of his wife. 


History: En. Sec. 257, Civ. C. 1895; 
re-en. Sec. 3737, Rev. C. 1907. 
Sec. 173. 


Cal. Civ. C. 


Cited or applied as section 3737, Revised 
Codes, in Marcellus v. Wright, 51 Mont. 
559, 564, 154 Pac. 714. 


CHAPTER 7. 
DOWER. 


Section 5813. Dower. 


5814. Mortgaged Lands Subject to Dower. 

5815. Dower Subject to Purchase Money. 

5816. Dower in Surplus Under Mortgage. 

5817. Dower Not to Attach Unless Absolute Title. 
5818. Absent Wife Need Not Sign Deed. 

5819. Widow May Elect. 

5820. Renunciation and Form of. 

5821. Rights of Widow When No Issue. 

5822. Rights of Widows When Lands Exchanged. 
5823. Widow’s Rights in Land Aliened. 

5824. Ante-nuptial Settlement—When a Bar to Dower. 
5825. Assent to Marriage Settlement. 

5826. When Dower May Be Assigned Anew. 

5827. Endowed Woman Not to Suffer Waste. 

5828. Right of Dower Not Affected by Acts of Husband. 
5829. Assignment of Dower—By What Regulated. 


5813. Dower. A widow shall be endowed of the third part of all 
lands whereof her husband was seized of an estate of inheritance at any 
time during the marriage, unless the same shall have been relinquished in 
legal form. When a wife joins with her husband in the execution of any 
conveyance of land, she thereby relinquishes her inchoate right, and shall 
not thereafter have dower therein, except that in case of sale under mort- 
gage signed and executed by herself and husband she shall have a right of 
dower in the surplus. Equitable estates shall be subject to the widow’s 
dower, and all real estate of every description, contracted for by the hus- 
band during his lifetime, the title to which may be completed after his 
decease. 


History: En. Sec. 1, p. 63, L. 1876; amd. 
Sec. 228, Civ. C. 1895; re-en. Sec. 3708, 
Rey. G. 1907. © 

Note.—The first dower act of the state 
was chapter 36, p. 38 et seq., Laws of 1866; 
enacted March 21, 1866. This was set aside 
by act of congress of March 2, 1867. Sece- 


tion2 5815 to 5822 were first enacted as sec- 
tions 1 to 9, pp. 63 to 65, Laws of 1876. 
They were omitted from the Revised 
Statutes 1879 and the Compiled Statutes 
1887, but were re-enacted as sections 228 
to 237, Civil Code 1895; re-enacted as 
sections 3708 to 3717, Revised Codes 1907. 
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The wife’s right to dower or election 
under this section and section 5821 are 
separate from her rights as an heir of her 
husband under section 7073, and her par- 
ticipation in the distribution of the estate 
as an heir of her husband does not consti- 
tute a waiver of the right of election to 
take one-half of the residue after payment 
of debts. Dahlman y. Dahlman, 28 Mont. 
373, 377, 72 Pac. 748. See Hannon v. Han- 
non, 46 Mont. 253, 357, 127 Pac. 466. 

The lien of a judgment against a hus- 
band is subject to the interest of his wife, 
whether arising from a tenancy in com- 
mon with her husband or out of her right 
of dower. Manuel v. Turner, 36 Mont. 
512, 519, 93 Pac. 808. 

The statutory methods enumerated in 
this section and in sections 5819, 5821 and 
5824, in which a widow’s right to dower 
may be relinquished, are not exclusive, but 
an ante-nuptial contract releasing her 
dower interest in her intended husband’s 
property is binding upon her as widow, pro- 
vided it is free from fraud or misrepresen- 
tation, reasonable in its provisions, and 
entered into by both parties in good faith. 
Hannon y. Hannon, 46 Mont. 253, 259, 
127 Pac. 466. 

The word ‘‘widow” means “a woman who 
has lost her husband by death,” and does 
not apply to divorced persons. O’Malley v. 
O’Malley, 46 Mont. 549, 557, 129 Pac. 501. 

An option given to purchase land is not 
a conveyance that will bar dower, if the 
offer to sell is not accepted until after the 
death of the husband. Tyler v. Tyler, 50 
Mont. 65, 73, 144 Pace. 1090. 


PERSONS AND PERSONAL RELATIONS. 
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” 


The term “conveyance,” as used in this 
section, means a conveyance effective to 
transfer the title at the time it was made, 
and may not be construed to include one 
which has not become effective until after 
the rights of the widow have attached. 
Tyler v. Tyler, 50 Mont. 65, 73, 144 Pace. 
1090, 


Right to dower in land conveyed to, or 
condemned by, railroad, see: notes in 21 
Ann, Cas. 491; 29 L. R. A. (N. S.) 726. 

Dower out of dower, see note in Ann. 
Cas. 1912D, 781. 

Right of dower in equity of redemption, 
see notes in 12 Ann. Cas. 481; Ann. Cas. 
1913B, 310. 

Right of wife to dower where convey- 
ance joined in by wife is set aside as in 
fraud of creditors, see note in 15 Ann. 
Cas. 446. 

Partnership real estate as subject to 
deceased partner’s widow’s right of dower, 
see note in 27 L. R. A. 340; Ann. Cas. 
1912A, 410. 

Joinder of wife in husband’s deed of his 
land as estoppel, to set up dower rights, 
see note in Ann. Cas. 1916A, 800. 

Prior action in equity in which claim 
for dower might have been asserted by 
counter-claim, set-off, or cross-petition as 
barring subsequent independent actiou for 
dower, see note in 8 A. L. R. 717. 

Rights of tenant in dower as to min- 
erals, oil and gas, see notes in 36 L. R. A. 
(N. 8.) 1099, 1108. 

For text treatment of “Dower,” see 9 
R. C, L. 559. 


5814. Mortgaged lands subject to dower. When a person seized of an 
estate of inheritance in land shall have executed a mortgage of such 
estate before or after marriage, his widow shall nevertheless be entitled 
to dower out of the lands mortgaged, as against every person except the 
mortgagee and those claiming under him. 


‘History: Sec. 3709, Rev. C. 1907. Sce 
also history of Sec. 5813. 


husband in mortgage, see note in 12 A. L. R. 
347. 
Dower in mortgaged lands, see note in 
Dower rights of wife who unites with 5 Am. Dee. 233. 

5815. Dower subject to purchase money. When a husband shall pur- 
chase lands during coverture, and shall mortgage such lands to secure 
the payment of the purchase money thereof, his widow shall not be 
entitled to dower out of such lands as against the mortgagee, or those 
claiming under him, although she shall not have united in such mort- 
gage; but she shall be entitled to dower as against all other persons. 


History: Sec. 3710, Rev. C. 1907. See 
also history of Sec. 5813. 


Dower in land subect to purchase money 
mortgage or vendor’s lien, see note in 
52 L. R. A. (N. 8.) 540. 

5816. Dower in surplus under mortgage. When, in the cases specified 
in the two preceding sections, the mortgagee, or those claiming under 
him, shall, after the death of such husband, cause the land mortgaged to 
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Mortgage to secure money advanced to 
purchase property as a purchase money 
mortgage not subject to dower, see note 
in 40 L. R. A. (N.8.) 275. 
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be sold, either under a power contained in the mortgage or by virtue of 
a judgment or decree of a court, and any surplus shall remain after the 
payment of the moneys due on such mortgage and the costs and charges 
of sale, such widow shall be entitled to the interest or income of one-third 
part of such surplus for life as her dower. 


History: En. Sec. 3711, Rev. C. 1907. See also history of Sec. 5813. 


5817. Dower not to attach unless absolute title. A widow shall not 
be endowed of lands conveyed to her husband by way of mortgage, unless 
he shall have acquired an absolute estate during the marriage. 

History: En. Sec. 3712, Rev. C. 1907. See also history of Sec. 5813. 


5818. Absent wife need not sign deed. Any married man residing 
and owning real property in the state, whose wife has never been in the 
state or territory of Montana, can by deed, mortgage, or other convey- 
ance, grant the full title to such property by his own signature, and the 
wife or widow shall have no dower interest in the property to which the 
title of the husband is so divested. 

History: En. Sec. 3713, Rev. C. 1907. See also history of Sec. 5813. 


5819. Widow may elect. Every devise or bequest shall bar a widow’s 
dower in lands or her share in personal estate unless otherwise expressed 
in the will; but she may elect whether she will take such devise or bequest, 
or whether she will renounce the benefit of such devise or bequest, and 
take her dower in the lands and her share in the personal estate. 


History: En. Sec. 3714, Rev. C. 1907. 44 Mont. 561, 569, 121 Pac. 784; Hannon v. 
See also history of Sec. 5813. Hannon, 46 Mont. 253, 256, 127 Pac. 466. 


Where the widow has taken lands de- 


vised to her under the provisions of a will, 
she is barred from claiming dower unless, 
within one year after the probate of the 
will, she elect to renounce such devise 
and take her dower therein. Chadwick v. 
Tatem, 9 Mont. 354, 368, 23 Pac. 729. 
Cited or applied as section 234, Civil 
Code, in Dahlman v. Dahlman, 28 Mont. 
373, 377, 72 Pac. 748; as section 3714, 


Election between right of dower and 
benefits of a will, when may be compelled, 
see note in 92 A. S. R. 695. 

Dower in intestate property as affected 
by widow’s election to take under will, see 
note in Ann. Cas. 1918B, 986. 

Effect of death of widow between time 
for making election under will between 
dower and other interest, see note in 5 
Ann. Cas. 82. 


Revised Codes, in In re Beck’s Estate, 


5820. Renunciation and form of. When a woman is entitled to an 
election under this chapter, she shall be deemed to have taken such devise, 
unless, within one year after the authentication or probate of the will, 
she shall deliver or transmit to the district court of the proper county a 
written renunciation, which may be in the following form, to-wit: ‘‘I, 
Par ewidow or GD, late olithe county OL. .6.% f. Sas cline es coals , state of 
Montana, do hereby renounce and quit all claims to the benefit of any 
bequest or devise made to me by the late will and testament of my said 
deceased husband, which has been exhibited and proved according to 
law (or otherwise, as the case may be), and I do elect to take in lieu 
thereof my dower, or legal share of the estate of my said husband,’’ 
which said letter of renunciation shall be filed in the office of the clerk 
of the district court, and shall operate as a complete bar against any 
elaim which such widow may afterwards set up to any provision which 
may have been thus made for her in the will of any testator, in lieu of 
dower; and by thus renouncing all claims as aforesaid, such widow shall 
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thereupon be entitled to dower in the lands or share in the personal 
estate of her husband. 

History: En. Sec. 3715, Rev. C. 1907. 
See also history of Sec. 5813. 


Right of married woman to make ex- 
press contract with husband for release of 
dower, see notes in Ann. Cas. 1917A, 48, 
64, 67. 


Right of married woman to release dower 
by separate instrument not joining hus- 
band, see note in 13 Ann. Cas. 143. 

When conveyance by wife without join- 
der of husband will estop her from claim- 
ing dower, see note in 49 Am. Rep. 87. 


5821. Rights of widow when no issue. If a husband die, leaving a 
widow, but no children, nor descendants of children, such widow may, 
if she elect, have, in lieu of her dower in the estate of which her husband 
died seized, whether the same shall have been assigned or not, absolutely 
and in her own right, as if she were sole, one-half of all the real estate 
which shall remain after the payment of all just debts and claims against 
the deceased husband; provided, that, in case dower in such estate shall 
have been already assigned, she shall make such new election within two 


months after being notified of the payment of such claims and debts. 


History: En. Sec. 3716, Rev. C. 1907. 


See also history of Sec. 5813. 


The wife’s right to dower or election 
under section 5813 and this section are 
separate from her rights as an heir of her 
husband under section. 7073 and her par- 
ticipation in the distribution of the estate 
as an heir of her husband does not consti- 
tute a waiver of the right of election to 
take one-half of the residue after payment 
of debts. Dahlman vy. Dahlman, 28 Mont. 
ALG eM fine (A et N ee, (Eee 

The right granted to the widow by this 
section is absolute, and wholly independ- 
ent of her right to participate in the dis- 
tribution of the estate as heir of her hus- 
band; it attaches to all lands in which she 
is entitled to dower, as provided in sec- 
tion 5813. Dahlman y. Dahlman, 28 Mont. 
B18; (dl ly hem baCe Lose UVler a Vieni yALODsico 0 
Mont. 65, 70, 144 Pac. 1090. 

The district court, when exercising its 
probate jurisdiction, has no power with 
reference to dower, and no order which it 
may make touching the distribution of 
property during the course of administra- 
tion can, of itself, affect the right of dower 


of a widow in any lands to which the right 
has attached, or any election which the 
widow has with reference to it. She may 
bring her action to have her dower allotted 
to her, notwithstanding the order of distri 
bution makes no mention of her right. In 
re Dahlman’s Estate, 28 Mont. 379, 380, 
72 Pac. 750. 

Where a wife joined her husband in an 
option contract on land owned by the lat- 
ter, executing and depositing a deed in 
escrow, and the husband died before the 
holders of the option exercised their right 
and received the deed from the depositary, 
the widow was entitled to one-half of the 
net proceeds of such sale, in lieu of dower, 
her right to claim one-half of the real 
estate of her husband, granted by this sec- 
tion, having attached before the deed be- 
came effective to divest deceased of title. 
Tyler v. Tyler, 50 Mont. 65, 73, 144 Pac. 
1090. 

Cited or applied as section 3716, Revised 
Codes, in In re Beck’s Estate, 44 Mont. 
561, 569, 121 Pac. 784; Hannon v. Hannon, 
46 Mont. 253, 257, 127 Pac. 466. 


5822. Rights of widows when lands exchanged. If a husband, seized 


of an estate of inheritance in lands, exchanges it for other lands, his 
widow shall not have dower of both, but shall make her election as here- 
inbefore provided, to be endowed of the lands given, or of those taken in 
exchange. . And if such election be not evinced by the commencement of 
the proceedings for the recovery and assignment of her dower of the 
lands given in exchange within one year after the death of her husband, 
she shall be deemed to have elected to take her dower of the lands taken 
in exchange. 
History: En. Sec. 3717, Rev. C. 1907. See also history of Sec. 5813. 


5823. Widow’s rights in land aliened. When a widow is entitled to 
dower out of any lands aliened by her husband in his lifetime, and such 
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lands have been enhanced in value after the alienation, such lands shall 
be estimated in setting out the widow’s dower according to their value 
at the time when they were so aliened. 


History: En. Sec. 18, p. 68, L. 1876; 
re-en. Sec. 238, Civ. C. 1895; re-en. Sec. 
3718, Rev. C. 1907. 


Dower in aliened lands, see note in 9 
Am. Dee. 363. 


Right of dower in land dedicated by 
husband, see note in 31 L. R. A. (N. 8.) 
1025. 


5824. Ante-nuptial settlement—When a bar to dower. A woman may 
be barred of her dower in all of the land of her husband by a jointure 
settled on her with her assent before the marriage; provided, such jointure 
eonsists of a freehold estate in lands for the life of the wife, at least, to 
take effect in possession or profits immediate on the death of the husband. 


History: En. Sec. 19, p. 68, L. 1876; 
re-en. Sec. 239, Civ. C. 1895; re-en. Sec. 
3719, Rev. C. 1907. 


Cited or applied as section 239, Civil 
Code, in Dahlman vy. Dahlman, 28 Mont. 
373, 377, 72 Pac. 748; as section 3719, 


Revised Codes, in Hannon y. Hannon, 46 
Mont. 253, 257, 127 Pac. 466. 


Validity of ante-nuptial agreement for 
release of dower in property of intended 
spouse, see notes in 4 Ann. Cas. 804; 16 
Ann. Cas, 710; Ann. Cas. 1914B, 620; Ann. 


Cas. 1916D, 994. 


5825. Assent to marriage settlement. Such assent shall be expressed 
if the woman is of full age by her becoming a party to the conveyance 
by which it is settled, and if she is under age, by her joining with her 
father or guardian in such conveyance. 


History: En. Sec. 20, p. 68, L. 1876; 
re-en. Sec. 240, Civ. C. 1895; re-en. Sec. 
8720, Rev. C. 1907. 


Cited or applied as section 240, Civil 
Code, in Dahlman y. Dahlman, 28 Mont. 
373,, 377; 72 Pac. 748; as section 3720, 
Revised Codes, in Hannon vy. Hannon, 46 
Mont. 253, 257, 127 Pac. 466. 

5826. When dower may be assigned anew. If a woman is lawfully 
evicted of lands assigned to her as a dower or settled upon the jointure, 
or is deprived of the provisions made for her by will or otherwise, in 
lieu of dower, she may be endowed anew in like manner as if such assign- 
ment, jointure, or other provision had not been made. 


History: En. Sec. 21, p. 68, L. 1876; 
re-en. Sec. 241, Civ. C. 1895; re-en. Sec. 
3721, Rev. C. 1907. 


Assignment of dower, see notes in 79 
Am, Dec. 600; 39 A..S. R. 25. 


Assignment of dower as including pro- 
ceeds of mining lease, see note in Ann, 
Cas. 1915A, 520. 


5827. Endowed woman not to suffer waste. ._No woman endowed of 
any lands shall commit or suffer waste on the same; but she shall main- 
tain the houses and tenements with the fences and appurtenances in good 
repair, and shall be liable to the person having the next immediate estate 
of inheritance therein for all damages occasioned by any waste committed 
or suffered by her. 


History: En. Sec. 22, p. 68, L. 1876; 
re-en. Sec. 242, Civ. C. 1895; re-en. Sec. 
3722, Rev. C. 1907. 


5828. Right to dower not affected by acts of husband. No act, deed, 
or conveyance, executed or performed by the husband, without the assent 
of his wife, evidenced by her acknowledgment thereof, in the manner 
required by law to pass the estates of married women, and no judgment 
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Cutting trees on dower land by widow 
as waste, see note in 20 Ann. Cas. 972. 
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or decree confessed by or recovered against him, and no laches, default, 
covin, or crime of the husband, shall prejudice the rights of the wife to 
her dower or jointure, or preclude her from the recovery thereof, if other- 
wise entitled thereto. 


History: En. Sec. 243, Civ. C. 1895; Barring dower by conveyance to trustee, 
re-en. Sec. 3723, Rev. C. 1907. see note in 7 A. L. R. 243. 


5829. Assignment of dower—By what regulated. The procedure for 
the assignment of dower upon the death of the husband is regulated by 
the provisions of sections 10158 to 10169 of the Code of Civil Procedure. 


Note.—New section recommended by code commissioner. 


CHAPTER 8. 
PARENT AND CHILD—CHILDREN BY BIRTH AND BY ADOPTION. 


Section 5830. Legitimacy of Children Born in Wedlock. 

5831. Legitimacy of Children After Dissolution of Marriage. 

5832. Who May Dispute the Legitimacy of a Child. 

5833. Obligations of Parents for the Support and Education of Their 
Children. 

5834. Custody of Legitimate Child. 

5835. Custody of Children Where Husband and Wife Living Separate. 

5836. When Husband or Wife May Bring Action for the Exclusive Control 
of Children. 

5837. Custody of Illegitimate Child. 

5838. Allowance to Parent. 

5839. Parent Cannot Control the Property of Child. 

5840. Remedy for Parental Abuse. 

5841. When Parental Authority Ceases. 

5842. Remedy When a Parent Dies Without Providing for the Support of 
His Child. 

5843. Reciprocal Duties of Parents and Children in Maintaining Each Other. 

5844. When a Parent Is Liable for Necessaries Supplied to a Child. 

5845. When a Parent Is Not Liable for Support Furnished His Child. 

5846. Husband Not Bound for the Support of His Wife’s Children by a 
Former Marriage. 

5847. Compensation and Support of Adult Child. 

5848. Parent May Relinquish Services and Custody of Child. 

5849. Wages of Minors. 

5850. Right of Parent to Determine the Residence of Child. 

5851. Wife in Certain Cases May Obtain Custody of Minor Ri es 

5852. Child Legitimatized by Marriage of Parents. 

5853. Duty of Child to Support Indigent Parents. 

5854. Penalty for Failure to Support. 

5855. Civil Action to Enforce Duty to Support. 

5856. Who May Adopt Minor Child. 

5857. Age of Adopting Parent. 

5858. Consent of Wife Necessary. 

5859. Consent of Child’s Parents. 

5860. Consent of Child. 

5861. Proceedings on Adoption. 

5862. Judge’s Order in Adoption Proceedings. 

5863. Effect of Adoption. 

5864. Effect on Former Relations of Child. 

5865. Adoption of Illegitimate Child. 

5866. Adoption of Deserted Child. 

5867. Adoption of Children From Orphans’ Home or Asylum. 


5830. Legitimacy of children born in wedlock. All children born in 
wedlock are presumed to be legitimate. 


Related section: 10605. 1895; re-enacted as sections 3738 to 3759, 
History: Sec. 3738, Rev. C. 1907. Cal. Revised Codes 1907. 
Civ. C. Sec. 193. Field Civ. C. Sec. 86. 
Note.—Sections 5830 to 5851 were en- For articles on “Parent and Child,” see 
acted as sections 280 to 301, Civil Code Cal. Jur. and 20 R. C. L. 583. 
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5831. Legitimacy of children after dissolution of marriage. 


PARENT AND CHILD. 


15831-5835 


All chil- 


dren of a woman who has been married, born within ten months after 
the dissolution of the marriage, are presumed to be legitimate children 


of that marriage. 


History: Sec. 3739, Rev. C. 1907. See 
also history of Sec. 5830. Cal. Civ. C. Sec. 
194. Based on Field Civ. C. Sec. 87. 


Status of child begotten after divorce 
between parents, see note in 52 L. R. A. 
(N. 8.) 308. 


5832. Who may dispute the legitimacy of a child. The presumptions 
of legitimacy can be disputed only by the husband or wife, or the descend- 


ant of one or both of them. 
lke any other fact. 


History: Sec. 3740, Rev. C. 1907. See 
also history of Sec. 5830. Cal. Civ. C. Sec. 
195. Field Civ. C. Sec. 88. 


Rights of inheritance of illegitimate 
children, see note in 56 Am. Dee. 258. 


Illegitimacy, in such case, may be proved 


Right of illegitimate child to inherit 
from or through mother or father, see 
notes in Ann, Cas. 1914D, 577; Ann. Cas. 
1916H, 914; Ann. Cas. 19170, 826. 


5833. Obligations of parents for the support and education of their 


children. 


The parent entitled to the custody of a child must give him 
support and education suitable to his circumstances. 


If the support and 


education which the father of a legitimate child is able to give are inade- 
quate, the mother must assist him to the extent of her ability. 


History: Sec. 3741, Rev. C. 1907. See 
also history of Sec. 5830. Cal. Civ. C. Sec. 
196. Field Civ. C. Sec. 89. 


While an agreement between husband 
and wife touching the custody and main- 
tenance of the children will be enforced, it 
cannot, as against the children, divest 
either parent of the duty to support and 
educate them. Brice v. Brice, 50 Mont. 
388, 394, 147 Pac. 164. 

The fact that the burden of education 
and support of the children is cast upon a 
divorced wife, to whom their custody has 
been awarded, does not divest the father 


of the duty to meet his obligation when 
the mother can no longer support the bur- 
den assumed by her. Brice v. Brice, 50 
Mont. 388, 395, 147 Pac. 164. 

Cited or applied as section 3741, Revised 
Codes, in Melville v. Butte-Balaklava Cop- 
per Co., 47 Mont. 1, 5, 130 Pac. 441. 


Parent’s right to furnish support out of 
child’s estate, see notes in 16 Am. Dec. 
661; 57 ln R. A. 729. 

Right to sell infant’s real estate for 
education or maintenance when parents 
are able to provide for him, see note in 
Ann. Cas, 1914B, 276. 


5834. Custody of legitimate child. The father and mother of a legiti- 
mate unmarried minor child are equally entitled to its custody, services, 


and earnings. 


If either parent be dead, or unable, or refuse to take the 


eustody, or has abandoned his or her family, the other is entitled to its 


custody, services, and earnings. 


History: Sec. 3742, Rev. C. 1907; amd. 
Sec. 1, Ch. 61, L. 1915. See also history 
of Sec. 5830. Cal. Civ. C. Sec. 197. Based 
on Field Civ. C. Sec. 90. 


Cited or applied as section 3742, Revised 
Codes, before amendment, in Brice v. 
Brice, 50 Mont. 388, 394, 147 Pac. 164. 


Denial of custody of child to parent for 
its well-being, see note in 41 L. R. A. 
(N. 8.) 564, 

Effect of contract on parent’s right to 
custody of child, see note in 41 L, R. A. 
(N. 8.) 578. 


5835. Custody of children where husband and wife living separate. 


The husband and father, as such, has no rights superior to those of the 
wife and mother, in regard to the care, custody, education, and control of 
the children of the marriage, while such husband and wife live separate 
and apart from each other. 


History: Sec. 3743, Rev. C. 1907. 
Sec. 198. 


See also history of Sec. 5830. Cal. Civ. C. 
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5836. When husband or wife may bring action for the exclusive con- 
trol of children—Decree in such cases. Without application for divorce, 
the husband or wife may bring an action for the exclusive control of the 
children of the marriage, and the court or judge may, during the pend- 
ency of such action, or at the final hearing thereof, or afterwards, make 
such order or decree in regard to the support, care, custody, education, 
and control of the children of the marriage, as may be just, and in accord- 
ance with the natural rights of the parents and the best interests of 
the children, and may at any time thereafter amend, vary, or modify 
such order or decree, as the natural rights and the interests of the parties, 
including the children, may require. 


History: Sec. 3744, Rev. C. 1907. See also history of Sec. 5830. Cal. Civ. C. 
Sec. 199. 


5837. Custody of illegitimate child. The mother of an illegitimate 
unmarried minor is entitled to its custody, services, and earnings. 


History: Sec. 3745, Rev. C. 1907. See Right of mother or reputed father to 
also history of Sec. 5830. Cal. Civ. C. Sec. custody or control of illegitimate child, 
200. Field Civ. C. Sec. 91. see notes in 65 L. R. A. 689; 17 Ann. Cas. 

474. 


5838. Allowance to parent. The proper court may direct an allow- 
ance to be made to the parent of a child, out of its property, for its past. 
or future support and education, on such conditions as may be proper, 
whenever such direction is for its benefit. 


History: Sec. 3746, Rev. C. 1907. See also history of Sec. 5830, Cal. Civ. C. 
Sec. 201. Field Civ. C. Sec. 92. 


5839. Parent cannot contro] the property of child. The parent, as 
such, has no control over the property of the child. 


History: Sec. 3747, Rev. C. 1907. See also history of Sec. 5830. Cal. Civ. C. 
Sec. 202. Field Civ. C. Sec. 93. 


5840. Remedy for parental abuse. The abuse of parental authority is 
the subject of judicial cognizance in a civil action brought by the child, 
or by its relative within the third degree, or by the county commissioners. 
of the county where the child resides; and when the abuse is established 
the child may be freed from the dominion of the parent, and the duty of 
support and education enforced. 


History: Sec. 3748, Rev. C. 1907. See also history of Sec. 5830. Cal. Civ. C. 
Sec. 203. Based on Field Civ. C. Sec. 94. 


5841. When parental authority ceases. The authority of the parent 
ceases: 

1. Upon the appointment, by a court, of a guardian of the person of 
a child; 

2. Upon the marriage of a child; or, 

3. Upon its attaining majority. 

History: Sec. 3749, Rev. C. 1907. See Effect of marriage as emancipation of 
also history of Sec. 5830. Cal. Civ. C. Sec. child, see notes in 16 L. R. A. 578; 24 
204. Field Civ. C. Sec. 95. L. BR. A. CN. S8:) 160. 

Enlistment of minor in military or naval 


Service as emancipating him, see note in 
12 A. GL. BR. 927, 
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What constitutes, and effect of, emanci- 
pation of child, see notes in 35 Am. Rep. 
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5842. Remedy when a parent dies without providing for the support 
of his child. If a parent chargeable with the support of a child dies, 
leaving it chargeable to the county, and leaving an estate sufficient for 
its support, the county commissioners of the county may claim provision 
for its support from the parent’s estate by civil action, and for this pur- 
pose may have the same remedies as any creditors against that estate, and 
against the heirs, devisees, and next of kin of the parent. 


History: Sec. 3750, Rev. C. 1907. See also history of Sec. 5830. Cal. Civ. C. 
Sec. 205. Based on Field Civ. C. Sec. 96. 


5843. Reciprocal duties of parents and children in maintaining each 
other. It is the duty of the father, the mother, and the children of any 
poor person who is unable to maintain himself by work, to maintain such 
person to the extent of their ability. The promise of an adult child to 
pay for necessaries previously furnished to such parent is binding. 

History: Sec. 3751, Rev. C. 1907. See 9076. Gilman vy. The G. W. Dart Hard- 
also history of Sec. 5830. Cal. Civ. C. Sec. ware Co., 42 Mont. 96, 98, 111 Pae. 55v, 
206. Field Civ. C. Sec. 97. Cited or applied as section 3751, Revised 


In an action for the death of his minor Codes, in Hollingsworth v. Davis-Daly 
son, the plaintiff can recover for pecuniary 4. ©. Co., 38 Mont. 143, 163, 99 Pac. 142. 
benefits reasonably to be expected to be ae 
received from the deceased after his Liability of child for parent’s support, 
majority, in view of sections 9075 and see note in 9 Ann. Cas. 1019. 


5844. When a parent is liable for necessaries supplied to a child. 
If a parent neglects to provide articles necessary for his child under his 
charge, according to his circumstances, a third person may in good faith 
supply such necessaries, and recover the reasonable value thereof from 
the parent. 


History: Sec. 3752, Rev. C. 1907. See Discharge of parent in bankruptey as 
also history of Sec. 5830. Cal. Civ. C. Sec. affecting claims for support of his ehil- 
207. Field Civ. C. Sec. 98. dren, see note in 2 Ann. Cas. 268. 


5845. When a parent is not liable for support furnished his child. 
A parent is not bound to compensate the other parent, or a relative, for 
the voluntary support of his child, without an agreement for compensa- 
tion, nor to compensate a stranger for the support of a child who has 
abandoned the parent without just cause. 


History: Sec. 3753, Rev. C. 1907. See also history of Sec. 5830. Cal. Civ. C. 
Sec. 208. Field Civ. C. Sec. 99. 


5846. Husband not bound for the support of his wife’s children by a 
former marriage. A husband is not bound to support his wife’s children 
by a former husband; but if he receives them into his family and supports 
them, it is presumed that he does so as a parent, and, where such is the 
case, they are not liable to him for their support, nor he to them for 
their services. 


History: Sec. 3754, Rev. C. 1907. See former marriage. Decker v. Decker, 56 
also history of Sec. 5830. Cal. Civ. C. Sec. Mont. 338, 185 Pac. 168. 


209. Field Civ. C. Sec. 100. 
Right of step-parent to recover from 


In an action for separate maintenance 5 } : 
; ; child expenditures for its support, see 
the court cannot, under this section, make note in Ann. Cas. 1916A, 1180. ? 


provision for the children of plaintiff by a 
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5847. Compensation and support of adult child. Where a child, after 
attaining majority, continues to serve and to be supported by the parent, 
neither party is entitled to compensation, in the absence of an agree- 
ment therefor. 


History: Sec. 3755, Rev. C. 1907. See also history of Sec. 5830. Cal. Civ. C. Sec. 
210. Field Civ. C. Sec. 101. 


5848. Parent may relinquish services and custody of child. The 
parent, whether solvent or insolvent, may relinquish to the child the 
right of controlling him and receiving his earnings. Abandonment by 
the parent is presumptive evidence of such relinquishment. 

History: Sec. 3756, Rev. C. 1907. See see notes in 86 A. S. R. 866; 27 L. R. A. 
also history of Sec. 5830. Cal. Civ. C. Sec. 56; 42 L. R. A. (N. S.) 1013; 6 Ann. Cas. 


211. Field Civ. C. Sec. 102. 939; 11 Amn. Cas. 217; Ann. Cas, 1913B, 


Contracts transferring custody of child, BS 05 2 ua #1108226, 


5849. Wages of minors. The wages of a minor employed in service 
may be paid him until the parent or guardian entitled thereto gives the 
employer notice that he claims such wages. 

History: Sec. 3757, Rev. C. 1907. See Child’s right of payment of wages to 


also history of Sec. 5830. Cal. Civ. C. Sec. himself as implied by silence of parent, 
212. Based on Field Civ. C. Sec. 103. see note in 9 Ann. Cas. 512. 


5850. Right of parent to determine the residence of child. A parent 
entitled to the custody of a child has a right to change his residence, 
subject to the power of the proper court to restrain a removal which 
would prejudice the rights or welfare of the child. 

History: Sec. 3758, Rev. C. 1907. See Domicile of infant after death of father, 
also history of Sec. 5830. Cal. Civ. C. Sec. see note in Ann. Cas, 1913EH, 1200. 


213. Field Civ. C. Sec. 104. Emancipation of infant as affecting 


le : : : right to change domicile or residence, see 
Domicile of infant child, see note in 49 NOL ah SEs CLR Cosa! 2 


L. RB. A. (N. 8.) 860. 


5851. Wife in certain cases may obtain custody of minor children. 
When a husband and wife live in a state of separation, without being 
divorced, any court of competent jurisdiction, upon application of either, 
if an inhabitant of this state, may inquire into the custody of any unmar- 
ried minor child of the marriage, and may award the custody of such 
child to either for such time and under such regulations as the case may 
réquire. The decision of the court must be guided by the rules prescribed 
in section 5878. 


History: Sec. 3759, Rev. C. 1907. See also history of Sec. 5830. Cal. Civ. C. Sec. 
214. Field Civ. C. Sec. 106. 


5852. Child legitimatized by marriage of parents. A child born before 
wedlock becomes legitimate by the subsequent marriage of its parents. 


History: En. Sec. 11, p. 410, Bannack re-en. Sec. 3760, Rev. C. 1907. Cal. Civ. 
Stat.; re-en. Sec. 1t1, p. 521, Cod. Stat. C. Sec. 215. 
1871; re-en. Sec. 864, 5th Div. Rev. Stat. 
1879; re-en. Sec. 1425, 5th Div. Comp. 
Stat. 1887; amd. Sec. 302, Civ. C. 1895; 


Effect of subsequent marriage of parents 
on ante-nuptial issue, see note in 13 L, R, A. 
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5853. Duty of child to support indigent parents. It is hereby declared 
and made the duty of every adult child, having the ability so to do, to 
furnish and provide necessary food, clothing, shelter, and medical attend- 
ance for his indigent parent or parents, unless, in the judgment of the 
court or jury, he is excused therefrom by reason of intemperance, indo- 
lence, immorality, or profligacy of such parent. 


History: En. Sec. 1, Ch. 42, L. 1915. see notes in 117 A. S. R. 128; 9 Ann. Cas. 
Obligation of child to support parent, SE 


5854. Penalty for failure to support. Any person violating the provi- 
sions of this act shall be deemed guilty of a misdemeanor. 


History: En. Sec. 2, Ch. 42, L. 1915. 


5855. Civil action to enforce duty to support. A civil suit may be 
instituted and maintained for the enforcement of the provisions of this 
act by any such child, where there is more than one adult child, or by the 
parent to whom such support is due, or by the county attorney, and in 
ease there is more than one such child, the court or the jury upon the 
hearing is authorized and empowered to apportion the expenses of such 
support between the adult children, and the court shall enter judgment in 
accordance with such finding and apportionment; provided, that such 
civil action shall not be construed as barring the arrest and conviction 
of such person for misdemeanor. 


History: En. Sec. 3, Ch. 42, L. 1915. 


5856. Who may adopt minor child. Any minor child may be adopted 
by any adult person who is a citizen, or who, under the laws of the 
United States, may become a citizen of the United States, and is of the 
same race as the child to be adopted, in the cases and subject to the 
rules prescribed in this chapter. 


History: Ap. p. Sec. 1, 5th Div. Comp. tion 310 of the Civil Code of 1895. In re 


Stat. 1887; re-en. Sec. 310, Civ. C. 1895; 
amd. Sec. 1, Ch. 140, L. 1907; re-en. Sec. 
3761, Rev. C. 1907. Cal. Civ. C. Sec. 221. 


The fact that the person adopting and 
the one adopted were of different races 
did not constitute an obstacle to adoption 
under this section as it appeared as sec- 


5857. Age of adopting parent. 


Pepin’s Estate, 53 Mont. 240, 248, 163 Pace. 
104. : 


For articles on “Adoption,” see 1 Cal. 
Jur. 416, and 1 R. C. L. 591. 

Adoption by one person of the children 
of another, see note in 39 A. S. R. 210. 


The person adopting a child must be 


at least ten years older than the person adopted. 


History: En. Sec. 2, 5th Div. Comp. Stat. 1887; re-en. Sec. 311, Civ. C. 1895; 
re-en. Sec. 3762, Rev. C. 1907. Cal. Civ. C. Sec. 222. 


5858. Consent of wife necessary. A married man, not lawfully sepa- 


rated from his wife, cannot adopt a child without the consent of his 
wife; nor can a married woman, not thus separated from her husband, 
without his consent; provided the husband or wife, not consenting, is 
capable of giving such consent. + 


History: En. Sec. 3, 5th Div. Comp. Stat. 1887; re-en. Sec. 312, Civ. C. 1895; 
re-en. Sec. 3763, Rev. C. 1907. Cal. Civ. C. Sec. 223. 
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5859. Consent of child’s parents. A legitimate child cannot be 
adopted without the consent of its parents, if living; nor an illegitimate 
child without the consent of its mother, if living; except that consent is 
uot necessary from a father or mother deprived of civil rights, or adjudged 
guilty of adultery or of cruelty, and for either cause divorced, or adjudged 
to be an habitual drunkard, or who has been judicially deprived of the 
eustody of the child on account of cruelty or neglect, or who has, in this 
or any other state, wilfully abandoned a child, or caused the same to be 
maintained in any public orphans’ asylum for one year without contribut- 
ing to the support of said child; neither is the consent of any one neces- 
sary in the case of an abandoned child; provided, however, that when 
any such.child, being a half-orphan, and kept and maintained within any 
orphans’ home or asylum in this state for one year or over, may be adopted 
with the consent of a majority of the board of trustees of said orphans’ 
home or asylum, without the consent of the parent, unless such parent has 
paid toward the expenses of the maintenance of such half-crphan at least 
sixty per cent. of the legitimate cost of keeping and maintaining said 
child during the said time, if able to do so; and where the parent is a 
non-resident of this state, said child may be adopted with the consent of 
a majority of the board of trustees of such home or asylum, whenever it 
has been left by its parents in such home or asylum for more than one 
year, whether the parent has contributed to its support or not, and the 
consent of the parent of such half-orphan is not necessary to its adop- 
tion, whenever a majority of the board of trustees are authorized to give 
such consent as in this chapter provided, which consent shall be given in 
the same manner that parents are authorized by law to consent to adop- 
tion of their children. 


History: Ap. p. Sec. 4, 5th Div. Comp. Constitutionality of statute permitting 
Stat. 1887; amd. Sec. 313, Civ. C. 1895; adoption of child without consent of par- 
amd. Sec. 1, p. 229, L. 1897; re-en. Sec. ents, see note in 18 L. R. A. (N. 8.) 926. 
3764, Rev. C. 1907. Cal. Civ. C. Sec. 224. Consent of parents as prerequisite to 
Based on Field Civ. C. Sec. 110. adoption, see notes in Ann. Cas. 1914A, 

221; 30 L. R. A. (N.S.) 152. 
5860. Consent of child. The consent of a child, if over the age of 
twelve years, is necessary to its adoption. 


History: En. Sec. 5, 5th Div. Comp. re-en. Sec. 3765, Rev. C. 1907. Cal. Civ. C. 
Stat. 1887; re-en. Sec. 314, Civ. C. 1895; Sec. 225. Field Civ. C. Sec. 111. 


5861. Froceedings on adoption. The person adopting a child and the _ 
child adopted, and the other persons, if within or residents of this state, 
whose consent is necessary, must appear before the judge of the district 
court of the county where the person adopting resides, and the necessary 
consent must thereupon be signed and an agreement be executed by the 
person adopting to the effect that the child shall be adopted and treated 
in all respects as his own lawful child should be treated. If the persons 
whose consent is necessary are not within or are not residents of the 
state, then their written consent, duly proved or acknowledged, according 
to sections 6907 and 6908 of this code, shall be filed in said district court 
at the time of the application for adoption. 


History: En. Sec. 6, 5th Div. Comp. . Validity of contract or proceedings for 
Stat. 1887; re-en. Sec. 315, Civ. C. 1895: adoption of child not made in conformity 
re-en. Sec. 3766, Rev. C. 1907. Cal. Civ. C. with statute, see notes in 12 Ann. Cas. 
Sec. 226. Based on Field Civ. C. Sec. 112. 144; Ann. Cas, 1916D, 1110. 
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5862. Judge’s order in adoption preceedings. The judge must exam- 
ine all persons appearing before him pursuant to the last section, each 
separately, and if satisfied that the interests of the child will be pro- 
moted by the adoption, he must make out an order declaring that the 
child shall thenceforth be regarded and treated in all respects as the 
child of the person adopting. 
History: En. Sec. 7, 5th Div. Comp. 
Stat. 1887; amd. Sec. 316, Civ. C. 1895; 


re-en. Sec. 3767, Rev. C. 1907. Cal. Civ. C. 
Sec. 227. Field Civ. C. Sec. 113. 


Collateral attack on decree of adoption, 
see notes in 13 Ann. Cas. 587; Ann. Cas. 
1914D, 237. 


5863. Effect.of adoption. A child, when adopted, may take the family 
name of the person adopting. After adoption, the two shall sustain 
towards each other the legal relation of parent and child, and have all 
the rights and be subject to all the duties of that relation. 

History: En. Sec. 8, 5th Div. Comp. Right of adopted child to inherit, see 


Stat. 1887; re-en. Sec. 317, Civ. C. 1895; note in 118 A. S. R. 684; Ann. Cas, 19140, 
re-en. Sec. 3768, Rev. C. 1907. Cal. Civ. C. 1230. 


Sec. 228. Field Civ. C. Sec. 114. 


As against collateral heirs, an adopted 
child, in the absence of a will, succeeds 
to all the estate of the person adopting. 


Right of adopting parent to disinherit 
adopted child, see note in L. R. A. 1916D, 
424. 

Legal status of adopted child, see note 
in 17 L. R. A. 435. 


In re Pepin’s state, 53 Mont. 240, 246, 
163 Pac. 104. 


5864, Effect on former relations of child. The parents of an adopted 
child are, from the time of the adoption, relieved of all parental duties 
towards, and all responsibility for, the child so adopted, and have no right 
over it. 


History: En. Sec. 9, 5th Div. Comp. 
‘Stat. 1887; re-en. Sec. 318, Civ. C. 1895; 


re-en. Sec. 3769, Rev. C. 1907. Cal. Civ. C. 
Sec. 229. Field Civ. C. Sec. 115. 


5865. Adoption of illegitimate child. The father of an illegitimate 
child by publicly acknowledging it as his own, receiving it as such, with 
the consent of his wife, if he is married, into his family, and otherwise 
treating it as if it were a legitimate child, thereby adopts it as such; 
and such child is thereupon deemed for all purposes legitimate from the 
time of its birth. The foregoing provisions of this chapter do not apply 
to such an adoption. 


History: En. Sec. 10, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 319, Civ. C. 1895; 


re-en. Sec. 3770, Rev. C. 1907. Cal. Civ. C. 
Sec. 230. Field Civ. C. Sec. 116. 


5866. Adoption of deserted child. Whenever it is made to appear to 
the satisfaction of the district court of any county, that any minor child 
has been deserted by its parents or. surviving parent, and that it has no 
legal guardian, it shall be lawful, with the approval of the district judge, 
for any person desirous of adopting the said child to adopt the same 
according to law. 


History: En. Sec. 320, Civ. C. 1895; re-en. 
Sec. 3771, Rev. C. 1907. 


Cited or applied as section 3771, Revised 
Codes, in In re Pepin’s Estate, 53 Mont. 
240, 247, 163 Pac. 104. 
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5867. Adoption of children from orphans’ home or asylum. A major- 
ity of the board of trustees of any orphans’ home or asylum in this state 
are hereby authorized and empowered to consent to the adoption of any 
orphan child or child abandoned by its parents, by filing their written 
consent to such adoption, wherein shall be stated that they believe it to 
be for the best interest of such child that it be adopted by the person or 
persons making application therefor, which said written consent shall be 
duly proved or acknowledged by a majority of such board of trustees 
according to sections 6907 and 6908 of this code, which said written con- 
sent shall be filed with the district court at the time of the application 
for adoption; provided, that such orphan child, or child abandoned by its 
parents, shall have been in the charge and under the management of said 
board of trustees of such orphans’ home or asylum for a period of one 
year prior to such adoption and during the time supported wholly, or to 
the amount of forty per cent., at the expense of such home or asylum. 


History: En. Sec. 2, p. 230, L. 1897; re-en. Sec. 3772, Rev. C. 1907; amd. Sec. 1, Ch. 
62, L. 1909. 


CHAPTER 9. 
GUARDIAN AND WARD. 


Section 5868. Guardian Defined. 
5869. Ward—To Whom Designation Applied. 
5870. Kinds of Guardians, 
5871. General Guardian Defined. 
5872. Special Guardian Defined. 
5873. Appointment by Parent. 
5874. No Person Guardian of Estate Without Appointment. 
5875. Appointment by Court. 
5876. Guardian of Property of Non-Resident Person—Appointment by Court. 
5877. Jurisdiction. 
5878. Rules of Awarding Custody of Minors. 
5879. Powers of Guardian Appointed by Court. 
5880. Duties of Guardian of the Person. 
5881. Duties of Guardian of Estate. 
5882. Relation Confidential. 
5883. Guardian Under Direction of Court. 
5884.° Death of a Joint Guardian. 
5885. Removal of Guardian. 
5886. Guardian Appointed by Parent—How Superseded. 
5887. Guardian Appointed by Court—How Superseded. 
5888. Released by Ward. 
5889. Guardian’s Discharge. 


5868. Guardian defined. A guardian is a person appointed to take 

care of the person or property of another. 

History: Sec. 3773, Rev. C. 1907. Cal. to 480, Second Division Compiled Statutes 
Civ. C. Sec. 236. Field Civ. C. Sec. 117. 1887; re-enacted as sections 330 to 351, 

Note.—Sections 5868 to 5889 were en- Civil Code 1895; re-enacted as sections 
acted as sections 409 to 430, pp. 345 to 3773 to 3794, Revised Codes 1907. 
348, Laws of 1877; re-enacted as sections Por articles on’ “Guardian and Ward? 
409 to 430, Second Division Revised eg Cal, Jur. and 12 R. CG. L. 1101. : 
Statutes 1879; re-enacted as sections 409 


5869. Ward—To whom designation applied. The person over whom 
or over whose property a guardian is appointed is called a ward. 


History: Sec. 3774, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
237. Field Civ. C. Sec. 118. 
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5870. Kinds of guardians. (Guardians are either: 
1. General; or, 
2. Special. 


History: Sec. 3775, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
238. Field Civ. C. Sec. 119. 


5871. General guardian defined. A general guardian is a guardian 
of the person, or of all the property of the ward within this state, or of 
both. 


History: Sec. 3776, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
239. Field Civ. C. Sec. 120. 


5872. Special guardian defined. Every other is a special guardian. 


History: Sec. 3777, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
240. Field Civ. C. Sec. 121. 


5873. Appointment by parent. A guardian of the person or property, 
or of both, of a child born, or likely to be born, may be nominated by 
will or deed, to take effect upon the death of the parent nominating: 

1. If the child be legitimate, by the father, with the written consent 
of the mother; or by either parent if the other be dead or incapable of 
consent. 

2. If the child be illegitimate, by the mother. 


History: Sec. 3778, Rev. C. 1907. See mentary appointment of guardian, see 
also history of Sec. 5868. Cal. Civ. C. Sec. notes in 7 Ann. Cas. 450; 2 L. R. A. (N. 8.) 
241. Field Civ. C. Sec. 122. 203. 

Effect of invalid attempt to appoint a 
testamentary guardian, see note in 45 
L. R. A. (N. 8.) 446. 


Testamentary guardians and their pow- 
ers, see note in 29 Am. Dee. 712. 
Right of mother or father to make testa- 


5874. No person guardian of estate without appointment. No person, 
whether a parent or otherwise, has any power as guardian of property, 
except by appointment as hereinafter provided. 


History: Sec. 3779; Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
242. Field Civ. C. Sec. 123. 


5875. Appointment by court. A guardian of the person or property, 
or both, of a person residing in this state, who is a minor, or of unsound 
mind, may be appointed in all cases, other than those named in section 
5873, by the district court, as provided in the Code of Civil Procedure. 


History: Sec. 3780, Rev. C. 1907. See Validity of appointment of guardian for 
also history of Sec. 5868. Cal. Civ. C. Sec. infant without service of process upon, or 
243. Field Civ. C. Sec. 124. notice to, latter, see note in 1 A. L. R. 919. 


5876. Guardian of property of non-resident person—Appointment by 
court. A guardian of the property within this state of a person not 
residing therein, who is a minor, or of unsound mind, may be appointed 
by the district court. 


History: Sec. 3781, Rev. C. 1907. See Non-resident minors and proceedings to 
also history of Sec. 5868. Field Civ. C. transmit their property to foreign guard- 
Sec. 125. ians, see note in 95 Am. Dec. 666. 


5877. Jurisdiction. In all cases the court making the appointment of 
a guardian has exclusive jurisdiction to control him. 

History: Sec. 3782, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
245. Based on Field Civ. C. Sec. 126. 
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5878. Rules of awarding custody of minors. In awarding the custody 
of a minor, or in appointing a general guardian, the court or officer is to 
be guided by the following considerations: ; 

1. By what appears to be for the best interests of the child in respect 
to its temporal and its mental and moral welfare, and if the child be of 
sufficient age to form an intelligent preference, the court may consider 
that preference in determining the question. 

2. As between parents adversely claiming the custody or guardian- 
ship, neither parent is entitled to it as of right; but other things being 
equal, if the child be of tender years, it should be given to the mother, 
if it be of an age to require education and preparation for labor or busi- 
ness, then to the father. 

3. Of two persons equally entitled to the custody in other respects, 
preference is to be given as follows: 

First—To a parent. 

Second—To one who was indicated by the wishes of a deceased parent. 

Third—To one who already stands in the position of a trustee of a 
fund to be applied to the child’s support. 

Fourth—To a relative. 


History: Sec. 3783, Rev. C. 1907. See Cited or applied as section 3783, Revised 
also history of Sec. 5868. Cal. Civ. C. Sec. Codes, in State ex rel. Nipp v. District 
246. Based on Field Civ. C. Sec. 127. Court, 46 Mont. 425, 434, 128 Pace. 590, 


5879. Powers of guardian appointed by court. A guardian appointed 
by a court has power over the person and property of the ward, unless 
otherwise ordered. 

History: Sec. 3784, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
247. Field Civ. C. Sec. 128. 

5880. Duties of guardian of the person. A guardian of the person is 
charged with the custody of the ward, and must look to his support, 
health, and education. He may fix the residence of the ward at any place 
within the state, but not elsewhere, without the permission of the court. 

History: Sec. 3785, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
248. Field Civ. C. Sec. 129. 

5881. Duties of guardian of estate. A guardian of the property must 
keep safely the property of his ward. He must not permit any unneces- 
sary waste or destruction of the real property, nor make any sale of such 
property without the order of the district court, but must, so far as it 
is in his power, maintain the same with its buildings and. appurtenances, 
out of the income or other property of the ward, and deliver it to the 
ward at the close of his guardianship, in as good condition as he 
received it. 


History: Sec. 3786, Rev. C. 1907. See Cited or applied as section 3786, Revised 
also history of Sec. 5868. Cal. Civ. C. Sec. Codes, in In re Allard Guardianship, 49 
249. Based on Field Civ. C. Sec. 130. Mont. 219, 223, 141 Pac. 661. 


5882. Relation confidential. The relation of a guardian and ward is 
confidential, and is subject to the provisions of this code relative to trusts. 


History: Sec. 3787, Rev. C. 1907. See Codes, in In re Allard Guardianship, 49 
also history of Sec. 5868. Cal. Civ. C. Sec. Mont. 219, 223,141 Pac. 661. 
250. Field Civ. C. Sec. 131. . 


Guardian as acting in fiduciary capacity 
Cited or applied as section 3787, Revised within meaning of Bankruptcy Act, see 
note in Ann. Cas. 1915A, 1297. 
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5883. Guardian under direction of court. In the management and dis- 
position of the person or property committed to him, a guardian may be 
regulated and controlled by the court. 

History: Sec. 3788, Rev. C. 1907. See The guardian of minors is an officer of 
also history of Sec. 5868. Cal. Civ. C. Sec. the court, subject to its directions. In re 
251. Field Civ. C. Sec. 132. Allard Guardianship, 49 Mont. 219, 222, 

141 Pac. 661. 

5884. Death of a joint guardian. On the death of one of two or more 
joint guardians, the power continues to the survivor until a further 
appointment is made by the court. 

History: Sec. 3789, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
252. Field Civ. C. Sec. 133. 

5885. Removal of guardian. A guardian may be removed by the dis- 
trict court for any of the following causes: 

1. For abuse of his trust. 

2. For continued failure to perform his duties. 

3. For incapacity to perform his duties. 

4. For gross immorality. 

5. For having an interest adverse to the faithful performance of his 
duties. 

6. For removal from the state. 

7. In the case of the guardian of the property, for insolvency. 

8. When it is no longer proper that the ward should be under 
guardianship. 

History: Sec. 3790, Rev. C. 1907. See Removal of guardian as matter within 
also history of Sec. 5868. Cal. Civ. C. Sec. discretion of court, see note in Ann. Vas. 
253. Field Civ. C. Sec. 134. 1912B, 977. 

5886. Guardian appointed by parent—How superseded. The power 
of a guardian appointed by a parent is superseded: 

1. By his removal, as provided in section 5885; 

2. By the solemnized marriage of the ward; or, 

3. By the ward’s attaining majority. 

History: Sec. 3791, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
254. Based on Field Civ. C. Sec. 135. 

5887. Guardian appointed by court—How superseded. The power 
of a guardian appointed by a court is superseded only: 

1. By order of the court; or, 

2. If the appointment was made solely because of the ward’s minority, 
by his attaining majority; or, 

3. The guardianship over the person of the ward, by the marriage 
of the ward. 

History: Sec. 3792, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
255. Based on Field Civ. C. Sec. 136. 

5888. Released by ward. After the ward has come to his majority, 
he may settle accounts with his guardian, and give him a release, which 
is valid if obtained fairly and without undue influence. 

History: Sec. 3793, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
256. Field Civ. C. Sec. 137. 

5889. Guardian’s discharge. A guardian appointed by a court is not 
entitled to his discharge until one year after the ward’s majority. 

History: Sec. 3794, Rev. C. 1907. See also history of Sec. 5868. Cal. Civ. C. Sec. 
257. Field Civ. C. Sec. 138. 


57 


5890-5892 | PERSONS AND PERSONAL RELATIONS. [Part Il 


CHAPTER 10. 
APPRENTICES. 


Section 5890. Minors May Apprentice Themselves. 
5891. Who to Consent Thereto. 
5892. Executors May Bind. 
5893. Commissioners May Bind. 
5894. Age of Apprentice to Be Inserted in Indenture. 
5895. Consideration to Be Inserted in Indenture. 
5896. Other Conditions of Indenture. 
5897. Deposit of Indenture. 
5898. Causes of Annulling Indenture. 
5899. Indenture to Be Deposited With County Clerk. 


5890. Minors may apprentice themselves. Every minor, with the 
consent of the persons or officers hereinafter mentioned, may, of his own 
free will, bind himself, in writing, called an indenture of apprenticeship, 
to serve as clerk, apprentice, or servant, in any profession, trade, or 
employment, until his majority, or for any stated time, and such bind- 
ing shall be as valid and effectual as if such minor was of full age at 
the time of making the engagement. 

History: En. Sec. 360, Civ. C.1895; re-en. binding themselves as apprentices, see 
Sec. 3795, Rev. C. 1907. Cal. Civ. C. Sec. notes in 34 Am. Dec. 538; 18 A. S. RB. 626. 
264. Liability of infant on covenant in ap- 

prenticeship deed, see note in 20 Ann. 

For articles on “Apprenticeship,” see Cas. 779. 


3 Cal. Jur. 22, 3 BR. C. L. 343. Effect of death on contract of appren- 
Contracts of infants for the purpose of ticeship, see note in 23 L. R. A. 707. 


5891. Who to consent thereto. Consent to an indenture of apprentice- 
ship must be given by a certificate at the end thereof, or indorsed thereon, 
signed: 

1. By the father and mother of the apprentice; 

2. If the father lacks capacity to consent, or has abandoned or 
neglected to provide for his family, or is dead, and no testamentary 
guardian or executor has been appointed by him, with power under the 
will to bring up the child to a calling, and a certificate of such fact is 
indorsed on the indenture by a justice of the peace of the town, then by 
the mother ; 

3. If the father is dead, and such. guardian or executor has been 
appointed by him, then by such guardian or executor; 

4, If the mother is dead, or lacks capacity to consent, then by the 
father ; 

5. If there is no parent of capacity to consent, and no such executor, 
then by the guardian; or, 

6. If there is no such parent, executor, or guardian, then by the 
county commissioners of the county, or by any two justices of the peace of 
the town, or by the district judge. 


History: En. Sec. 361, Civ. C. 1895; re-en. Sec. 3796, Rev. C. 1907. Cal. Civ. GC. 
Sec. 265. Based on Field Civ. C. Sec. 141. 


5892. Executors may bind. The executors of any last will of a 
parent, who shall be directed’ in such will to bring up a child of such 
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parent to some trade or calling, may bind such child to service as a clerk 
or apprentice in like manner as the father might have done if living. 
If there is a surviving mother, her consent also is necessary. 


History: En. Sec. 362, Civ. C. 1895; re-en. Sec. 3797, Rev. C. 1907. Cal. Civ. C. 
Sec. 265, 


5893. Commissioners may bind. The county commissioners may bind 
out minors who are or shall become chargeable to such county, to be 
clerks, apprentices, or servants, which binding shall be as effectual as if 
such minors had bound themselves with the consent of their father and 
mother. 

History: En. Sec. 363, Civ. C. 1895; re-en. Sec. 3798, Rev. C. 1907. 


5894, Age of apprentice to be inserted in indenture. The age of every 
infant so bound shall be inserted in the indentures, and shall be pre- 
sumed to be the true age, and whenever public officers are authorized to 
execute any indentures, or their consent is required to the validity of the 
same, it shall be their duty to inform themselves fully of the infant’s age. 

History: En. Sec. 364, Civ. C. 1895; re-en. Sec. 3799, Rev. C. 1907. 


5895. Consideration to be inserted in inderture. Every sum of money 
paid or agreed for, with or in relation to the binding out of any clerk, 
apprentice, or servant, shall be inserted in the indenture. 

History: En. Sec. 365, Civ. C. 1895; re-en. Sec. 3800, Rev. C. 1907. 


5896. Other conditions of indenture. The indenture shall also con- 
tain an agreement, on the part of the person to whom such child shall be 
bound, that he will cause such child to be instructed to read and write, 
and to be taught the general rules of arithmetic, or, in lieu thereof, that 
he will send such child to school three months of each year of the period 
of indenture. 

History: En. Sec. 366, Civ. C. 1895; re-en. Sec. 3801, Rev. C. 1907. 


5897. Deposit of indenture. The counterpart of any indenture exe- 
euted by any county, or city, or town officers, must be by them deposited 
in the office of the county clerk. 

History: En. Sec. 367, Civ. C. 1895; re-en. Sec. 3802, Rev. C. 1907. 


5898. Causes of annulling indenture. Such indenture of apprentice- 
ship may be annulled: 

1. For fraud in the contract of indenture; 

2. When such contract is not made or executed in accordance with 
the provisions of this chapter ; 

3. For wilful non-fulfilment, by such master, of the provisions of 
such indenture; 

4. For cruelty or maltreatment of such apprentice by the master. 
In such case the apprentice may recover for his services. 

History: En. Sec. 368, Civ. C. 1895; re-en. Sec. 3803, Rev. C. 1907. 


5899. Indenture to be deposited with county clerk. In no case shall 
a minor be bound by an indenture until a duplicate thereof shall have 
been deposited in the office of the county clerk for the benefit of the minor. 
History: En. Sec. 369, Civ. C. 1895; re-en. Sec. 3804, Rev. C. 1907. 
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PART III. 
CORPORATIONS, Chap. 1 to 41. 


CONTENTS OF PART III. 


Laws APPLICABLE TO ALL CoRPORATIONS, Chap. 1 to 12. 
Laws APPLICABLE TO SPECIFIC CORPORATIONS, Chap. 13 to 41. 


LAws APPLICABLE TO ALL CORPORATIONS, Chap. 1 to 12. 


Chapter 1. 


The Creation of Private Corporations. 

Changes in Corporate Organization and Management. 
By-Laws. 

Directors. 

Meetings of Stockholders and Directors—Elections. 
Corporate Stocks and the Rights of Stockholders. 
Assessments. 

Powers and Duties of Corporations. 

Procedure for Sale of the Property of a Corporation. 
Corporate Records. 

Dissolution of Corporations. 

Scope of Law—Right of Legislature to Repeal. 


Laws APPLICABLE TO SPECIFIC CorPoRATIONS, Chap. 13 to 41. 


Chapter 13. 


Banks—Trust and Investment Companies—State Banking 
Department. 

Insurance Companies—General Regulations. 

Stock and Mutual Insurance Corporations Other Than Life. 

Mutual Hail Insurance and Mutual Fire, Lightning, and 
Other Casualty Insurance of Farm Property and Stock. 

Mutual Rural Insurance Companies. 

Surety Companies. 

Assessment Accident Insurance Companies. 

Life Insurance Companies. 

Assessment Life Insurance Companies. 

Fraternal Benefit Societies. 

Title Insurance Companies. 

Building and Loan Associaitons. 

Co-operative Associations. 

Co-operative Agricultural Corporations and Districts. 

Co-operative Marketing Act. 

Incorporation of Colleges and Seminaries. 

Incorporation of Religious, Social, and Benevolent Corpora- 
tions. 

Religious Corporations Sole. 

Incorporation of Cemetery Associations. 

Railroad Corporations—General Powers and Duties. 

Leases, Sales, and Mortgages of Railroad Equipment and 
Rolling-Stock. 

Liability of Railroads for Killing or Injuring Livestock. 

Regulations Concerning Right-of-Way, Fences, and Cattle- 
guards. 
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-36. General Regulations of Business of Railroads. 

37. Railroad Crossings—Regulation. 

38. Location of Warehouses and Elevators on Right-of-Way. 
39. Telegraph, Telephone, and Electric Power Companies. 


40. Mining Corporations. 
41. Foreign Corporations. 


CHAPTER 1. 
THE CREATION OF PRIVATE CORPORATIONS. 


Section 5900. Corporation Defined. 


How Corporations May Continue Their Existence Under This Code. 


5901, What are Public and What Private Corporations. 

5902. Private Corporations—How Formed. 

5903. Purposes for Which Private Corporations May Be Formed. 
5904. Name of Instrument Creating Corporation. 

5905. Articles of Incorporation—What to Contain. 

5906. Certain Corporations to State Further Facts in Articles. 
5907. How Executed—Subseription and Acknowledgment. . 
5908. Manner of Forming Corporations. 

5909. Filing Articles of Incorporation. 

5910. Validation of Articles of Incorporation. 

5911. Effect of Validation. 

5912. Release From Payment of Charges and Fees—Filing Fees. 
5913. Certified Copy of Articles Prima Facie Evidence. 

0914. Evidence of Corporate Existence or Capacity. 

5915. Evidence of Corporate Character of National Banks. 
5916. 

5917. Existing Corporations Not Affected. 


5900. Corporation defined. A corporation is a creature of the law, 


having certain powers and duties of a natural person. 


Being created by 


the law, it may continue for any length of time which the law prescribes. 


History: En. Sec. 390, Civ. C. 1895; re-en. 
Sec. 3805, Rev. C. 1907. Cal. Civ. C. Sec. 
283. Field Civ. C. Sec. 379. 

Note.—For history of corporation laws 
of state, see State ex rel. Cascade Bank 
v. Yoder, 39 Mont. 204, 103 Pac. 499. 


The issuance by the secretary of state 
of a certificate that a certified copy of the 
articles of incorporation of a company, 
organized under the provisions of the Civil 
Code of 1895, containing the required 


5901. What are public and what private corporations. 
Public corporations are formed or organized 


are either public or private. 


statement of facts, had been filed in his 
office, was a prerequisite to the legal for- 
mation of a domestic corporation. State 
ex rel. Travelers’ Ins. Co. v. Rotwitt, 18 
Mont. 87, 90, 44 Pac. 409. 

Cited or appled as section 3805, Revised 
Codes, in In re Beck’s Estate, 44 Mont. 
561, 572, 121 Pac. 784. 


For articles on “Corporations,” see Cal. 
Jur and. 7 RoC. s 


Corporations 


for the government of a portion of the state; all other corporations are 


private. 


History: En. Sec. 391, Civ. C. 1895; re-en. 
Sec. 3806, Rev. ©. 1907. Cal. Civ. C. Sec. 
284, 


Cited or applied as section 3806, Revised 
Codes, in State ex rel. Quintin v. Edwards, 
38 Mont. 250, 268, 99 Pac. 940; In re 


Beck’s Estate, 44 Mont. 561, 572, 121 Pace, 


‘a 
784, 


Distinction between public and private 
corporation, see note in 1 Ann. Cas. 371. 

What is quasi-public corporation, see 
note in 18 Ann. Cas. 1063. 


5902. Private corporations—How formed. Private corporations may 


be formed by the voluntary association of any three or more persons in 
the manner prescribed in this chapter. 


History: En. Sec. 392, Civ. C. 1895; re-en. 
Sec. 3807, Rev. C. 1907. Cal. Civ. C. Sec. 
285. 


Cited or applied as section 3807, Revised 
Codes, in In re Beck’s Estate, 44 Mont. 
561, 572, 121 Pac. 784; Daily v. Marshall, 
47 Mont. 377, 392, 1383 Pac. 681. 
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5903. Purposes for which private corporations may be formed. The 
purposes for which the private corporations mentioned in the last section 
may be formed are: 

1. The support of public worship; 

2. The support of any religious, benevolent, charitable, educational, 
or missionary undertaking ; 

3. The support of any literary or scientific undertaking, the mainte- 
nance of a library, or the promotion of painting, music, or other fine art; 

4. The encouragement of agriculture and horticulture and the pro- 
cessing and marketing of such products; 

5. The maintenance of public parks, and of facilities for skating and 
other innocent sports; 

6. The maintenance of a club for social enjoyment; 

7. The maintenance of a public or private cemetery ; 

8. The prevention and punishment of theft or wilful injuries to 
property and insurance against such risks; 

9. The insurance of human life, dealing in annuities, and the insurance 
of fidelity of persons holding places of public or private trust; 

10. The insurance of human beings against sickness or personal injury ; 

11. The insurance of the lives of domestic animals or their loss or 
damage ; 

12. The insurance of property against marine risks; 

13. The insurance of property against loss or injury by fire, or any of 
the elements, or by accident, or by any risk of inland transportation ; 

14. The transaction of any banking business or trust deposit and 
security business, and the insurance of the safe-keeping of all kinds of 
personal property ; 

15. The construction and maintenance of a railroad and of a telegraph 
line in connection therewith, and a street railroad of any kind; 

16. The construction and maintenance of any other species of roads, 
and of bridges in connection therewith; 

17. The construction and maintenance of a bridge; 

18. The construction and maintenance of a telegraph line, telephone 
or electric light lne; 

19. The establishment and maintenance of a line of stages; 

20. The establishment and maintenance of a ferry; 

21. The carriage of property and persons by express; 

22. The building and navigation of steamboats and carriage of persons 
and property thereon; 

23. The supply of water to the public; 

24. The manufacture and supply of gas, or the supply of light or heat 
to the public by any other means; 

25. The transportation of any mercantile, commercial, industrial, manu- 
facturing, mining, mechanical, or chemical business; 

26. The transaction of a printing and publishing business; 

27. The erection of buildings and the accumulation and loan of funds 
for the purchase of real estate; 

28. The establishment and maintenance of a hotel; 

29. The improvement of the breed of domestic animals by importation, 
sale, or otherwise ; 
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30. The transaction of the business of raising, processing, storing, 
buying, and selling of all agricultural, horticultural, and other farm 
products, including grains, fruits, all classes of farm animals and their 
products ; 

31. The construction of canals, ditches, flumes, and other works for 
conveying water, and reservoirs for storing the same, and the boring of 
artesian wells; 

32. To purchase or otherwise acquire, own, hold, mortgage, pledge, 
sell, assign, transfer, or otherwise dispose of shares of the capital stock 
of, or any bonds, securities, or other evidence of indebtedness created by, 
any other corporation or corporations wherever organized, with all the 
rights, powers, and privileges of ownership thereof; provided, however, 
that it is not intended hereby to give the right to exercise any of the 
powers or purposes in this subdivision mentioned in any case where it is 
forbidden so to do by any provision of the constitution or statutes of the 
United States of America or the state of Montana. No corporation must 
be formed for any other purpose than those mentioned in this section. 


History: En. Sec. 393, Civ. C. 1895; re-en. 


Sec. 3808, Rev. C. 1907; amd. Sec. 1, Ch. 
106, L. 1909; amd. Sec. 1, Ch. 95, L. 1921. 
Cal. Civ. C. Sec. 286. 


Under the twenty-fifth subdivision of 
this section, a corporation may be organ- 
ized for the purpose of storing goods in a 
warehouse for shipment. Orient Ins. Co. v. 
N. P. Ry. Co., 31 Mont. 502, 510, 78 Pace. 
1036. 

The only provisions looking to merger 
of corporations are found in section 6650 
and this section authorizing one corpora- 
tion to acquire shares of stock in another. 
United Missouri River Power Co. v. Yoder, 
41 Mont. 245, 247, 108 Pac. 912. 


5904. Name of instrument creating corporation. 


This section authorizes the formation 
of a corporation to supply water to the 
public; and section 5906 gives further 
recognition to the same right. Bailey v. 
Tintinger, 45 Mont. 154, 175, 122 Pac. 575. 

Cited or applied as section 3808, Revised 
Codes, as amended, in Merges v. Alten- 
brand, 45 Mont. 355, 363, 123 Pac. 21; 
Helena ete. Ry. Co. vy. City of Helena, 47 
Mont. 18, 34, 180 Pac. 446; Daily v. Mar- 
shall, 47. Mont.. 377, 393, 133 Pae.-u815 
Wells Fargo & Co. v. Harrington, 54 Mont. 
235, 239, 169 Pac. 463. 

Cited or applied as section 393, Civil 
Code, before amendment, in Massachusetts 
Loan & Trust Co. v. Hamilton, 88 Fed. 588, 
590. ‘ 


The instrument by 


which a private corporation is formed is called ‘‘articles of incorporation.’’ 


History: En. Sec. 402, Civ. C. 1895; re-en. 
Sec. 3817, Rev. C. 1907. Cal. Civ. C. Sec. 
289. 


Cited or applied as section 402, Civil 


Code, in State ex rel. Travelers’ Ins. Co. v. 
Rotwitt, 18 Mont. 87, 89, 44 Pac. 409; as 
section 3817, Revised Codes, in Merges v. 
Altenbrand, 45 Mont. 355, 363, 123 Pace, 21. 


5905. Articles of incorporation—What to contain. Articles of incor- 
poration must be prepared, setting forth: 


1. The name of the corporation ; 


2. The purpose for which it is formed; 

3. The place where its principal business is to be transacted ; 

4. The term for which it is to exist, not exceeding forty years; 

5. The number of its directors or trustees, which shall not be less than 
three nor more than thirteen, and the names and residences of those who 
are appointed for the first three months, and until their successors are 


elected and qualified ; 


6. The amount of its capital stock, and the number of shares into 
which it is divided, and if there be more than one class of stock created 
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by the articles of incorporation, a description of the different classes, with 
the terms on which the respective classes are created ; 

7. If there is a capital stock, the amount actually subscribed, and by 
whom; 

8. If the stock is assessable, it must be so stated. 


Related section: 5908. Cited or applied as section 3818, Revised 
History: En. Sec. 403, Civ. CG. 1895; Codes, as amended, in Enterprise Sheet 
amd. Sec. 1, Ch. 102, L. 1905; re-en. Sec. Metal Works v. Schendel, 55 Mont. 42, 52, 
3818, Rev. C. 1907; amd. Sec. 1, Ch. 88, 173 Pac. 1059. 
L. 1915. Cal. Civ. C. Sec. 290. 


5906. Certain corporations to state further facts in articles. The 
articles of incorporation in the following cases must also state: 

1. In case of assessment life insurance corporations, the articles of 
incorporation shall state as provided in sections 6294 and 6295 of this 
code. 

2. And in articles of incorporation of institutions of learning, shall 
state as provided in section 6452 of this code. 

3. And in ease of building and loan associations, the corporation shall 
be formed as provided in section 6355 et seq., inclusive, of this code. 

4. In ease of religious, benevolent, and other like corporations, the 
articles of incorporation shall state as provided in section 6455 of this 
code. 

5. Articles of incorporation of any railroad company shall also state 
the names ‘of the counties, states, territories, and countries where the 
termini of said road are to be located, and those through which said road 
shall pass, and the general route of said road, also the amount of capital 
stock necessary to construct the same. 

6. In the case of the formation of corporations for the construction 
of ditches and flumes, the articles of incorporation must also state the 
stream or streams from which the water is to be taken, the point or place 
on said stream at or near which the water is to be taken out, the line of 
the ditch or flume, and the use to which the water is to be applied. 

7. In ease of tunnel corporations, the articles of incorporation shall 
also state the place where said tunnel is to be run, the termini, its course, 
and the minerals or ore designed to be excavated. 

8. In the case of telegraph or telephone companies, the articles of 
incorporation shall also state the termini of such line or lines, and the 
eounties through which they shall pass. 


History: En. Sec. 404, Civ. C. 1895; a corporation to supply water to the pub- 
re-en. Sec. 3819, Rev. C. 1907. lic, and this section gives further recogni- 
tion to the same right. Bailey vy. Tint- 

Section 5903 authorizes the formation of inger, 45 Mont. 154, 175, 122 Pace. 575. 


5907. How executed—Subscription and acknowledgment. The articles 
of incorporation must be subscribed by three or more persons, and 
acknowledged by each before some officer authorized to take and certify 
acknowledgments of conveyances of real property. 


History: En. Sec. 405, Civ. C. 1895; re-en. Sec. 3820, Rev. C. 1907. Cal. Civ. C. 
Sec. 292. 


5908. Manner of forming corporations. At any time hereafter any 
three or more persons who may desire to form a company for the purpose 
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of carrying on any kind of manufacturing, mining, mechanical, or chemical 
business; of digging ditches, of building flumes or running tunnels; of 
purchasing, holding, developing, improving, using, leasing, selling, con- 
veying, or otherwise disposing of water powers and the sites thereof, and 
lands necessary or useful therefor, or for the industries and habitations 
arising or growing up, or to arise or grow up, in connection with or about 
the same; of purchasing, holding, laying out, platting, developing, leasing, 
selling, dealing in, conveying, or otherwise using or disposing of town- 
sites or towns, or the lots, blocks, or subdivisions thereof, or lots, blocks, 
or subdivisions in any town, village, or city; or of carrying on any other 
branch of business designed to aid in the industrial or productive interests 
of the country, and the development therefor of one or more of the afore- 
said branches of business, or for any of the purposes for which private 
corporations may be formed, as set forth in section 5903 of this code, 
must prepare, sign, acknowledge, and file articles of incorporation in the 
office of the county clerk of the county in which the principal business of 
the company is to be transacted, and a copy thereof, certified by the 
county clerk, with the secretary of state, whereupon the secretary of 
state must issue to the corporation, over the great seal of the state, a 
certificate that a copy of the articles containing the required statement 
of facts has been filed in his office. Thereupon the persons signing the 
articles and their associates and successors shall be a body politic and 
corporate by the name stated in the certificate, and for a term of forty 
years, unless in the articles of incorporation otherwise stated, or in this 
code otherwise specially provided, but in no case, where not otherwise 
specially provided in this code, must such term exceed forty years; pro- 
vided, however, that no articles of incorporation shall be accepted and 
filed by the secretary of state which designate a name for the proposed 
corporation which is the same as that of any existing domestic corpora- 
tion, or which, in the judgment of the secretary of state, is so similar to 
the name of any existing domestic corporation as to mislead or confuse 
persons dealing with such corporations; and provided further, that noth- 
ing herein shall affect the present term of existence of any corporation 
heretofore incorporated under this section for a period of forty years. 

Related section: 5905. 


History: Ap. p. Sec. 1, p. 25, L. 1867; 
amd. Sec. 1, p. 406, Cod. Stat. 1871; re-en. 


observe the requirements of other statutes, 
though rendering the corporate franchise 
subject to forfeiture under section 6000 


Sec. 244, 5th Div. Rev. Stat, 1879; amd. 
Sec. 446, 5th Div. Comp. Stat. 1887; amd. 


Sec. 1, p. 111, L. 1893; amd. Sec. 411, Civ. 


Cy) 1895; “amd. Sec. 1,.Ch. 163, L. 1907; 
Sec. 3825, Rev. C. 1907; amd. Sec. 2, Ch. 
106, L. 1909. 


When a corporation has been regularly 
brought into existence, it is not deprived 
of the right to exercise corporate func- 
tions by the failure of the directors, desig- 
nated by the statute, to perfect the organi- 
zation by taking steps subsequent to the 
issuance of the certificate by the secretary 
of state. Daily v. Marshall, 47 Mont. 377, 
395, 133 Pac. 681. 

After a corporation has come into ex- 
istence by virtue of a statute relative to 
the formation of corporations, failure to 
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by affirmative action by the state, does 
not ipso facto work a dissolution of it, or 
lay its corporate capacity open to attack 
by a private citizen in a controversy be- 
tween him and the corporation. Daily v. 
Marshall, 47 Mont. 377, 392, 1383 Pac. 681. 

After a corporation has been lawfully 
organized, it continues to exist until its 
life expires by limitation, or it has been 
dissolved by one of the methods pre- 
scribed by section 6010. Barnes v. Smith, 
488 Mont. 309, 316, 137 Pac. 541. 

The allegation that plaintiff was duly 
incorporated under the laws of the state 
by the subscribers to the subscription con- 
tract in pursuance of the terms thereof 
was not a sufficient averment that all the 
conditions of the contract had been ful- 
filled. Enterprise Sheet Metal Works vy. 
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Schendel, 55 Mont. 42, 50, 173 Pac. 1059. 
This section authorizes the formation of 
a corporation to own and operate a street- 
railway. Central Trust Co. v. Warren, 121 
Ped. 323, 325. 
Cited or applied as section 446, Fifth 
Division Compiled Statutes of 1887, in 


CORPORATIONS. 
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Manhattan Trust Co. v. Davis, 23 Mont. 
273, 282, 58 Pac. 718; as section 411, Civil 
Code, before amendment, in MacGinnis v, 
B. & M. ©. C. & S. M. Co., 29 Mont. 428, 
460, 75 Pac. 89; as section 3825, Revised 
Codeg, as amended, in Merges v. Alten- 
brand, 45 Mont. 355, 363, 123 Pac. 21. 


5909. Filing articles of incorporation. No corporation hereafter 
formed snall purchase, locate, or hold property in any county in this 
state, without filing a copy of the copy of its articles of incorporation 
filed in the office of the secretary of state, duly certified by such secretary 
of state, in the office of the county clerk of the county in which such 
property is situated, within sixty days after such purchase or location is 
made. Every corporation now in existence, whether formed under the 
provisions of this code or not, must, within ninety days after the passage 
of this code, file such certified copy of its articles of incerporation in the 
office of the county clerk of every county in this state in which it holds 
any property, except the county where the original articles of incorpora- 
tion are filed; and if any corporation hereafter acquires any property in 
a county other than that in which it now holds property, it must, within 
ninety days thereafter, file with the clerk of such county such certified 
copy of the copy of its articles of incorporation. The copies so filed with 
the several county clerks, and certified copies thereof, shall heve the same 
force and effect in evidence as would the originals. Any corporation 
failing to comply with the provisions of this section shall not maintain 
or defend any action or proceedings in relation to such property, its rents, 
issues, or profits, until such articles of incorporation, and such certified 
copy of its articles of incorporation, shall be filed at the places directed 
by the general law and this section; provided, that all corporations shall 
be liable in damages for any and all loss that may arise by the failure of 
such corporation to perform any of the foregoing duties within the time 
mentioned in this section; and provided further, that the said damages 
may be recovered in an action brought in any court of this state of 
competent jurisdiction, by any party or parties suffering the same. 

History: En. Sec. 409, Civ. C. 1895; re-en. 
Sec. 3823, Rev. C. 1907. Cal. Civ. C. Sec. rations only. Uihlein v. Caplice Commer- 
299a. cial Co., 39 Mont. 327, 336, 102 Pac. 564. 

5910. Validation of articles of incorporation. Whenever heretofore 
any corporation, whether formed under the laws of the territory or state 
of Montana, or the laws of any other state or territory, has filed in the 
office of the secretary of the territory or state of Montana, or of the 
county clerk of any county in said territory or state, or of both, any 
copy of its articles of incorporation, or charter, or of any statute or 
statutes creating such corporation or defining its powers, in conformity 
to the requirements of the laws of Montana then in force, which copy was 
a true and correct copy of its said articles, or of its said charter, or of 
said statute or statutes, but such copy or copies were not properly, or at 
all, certified as true and correct by the legal custodian of the original or 
originals thereof, such uneertified or defectively certified but true and 
correct copy or copies are hereby accepted, on behalf of the state of 
Montana, as a substantial and satisfactory compliance with the require- 
ments of the laws of Montana then in force, and such filings are hereby 


66 


This section applies to domestic corpo- 


Ch. 1] CREATION OF CORPORATIONS. [5911-5913 


declared valid and lawful in all respects and for all purposes to the same 
extent and with the same legal effect as if such true copy or copies had 
been fully and duly certified, prior to being filed, by the legal custodian 
of the original or originals thereof; provided, that, before any such cor- 
poration shall have the benefits of this act, and before such defective 
filings shall be cured, as hereby provided, and become operative as lawful 
filings from the date of, the original filing thereof, such corporation shall, 
within six months from the date of the final passage of this act, file in the 
office of the secretary of state of the state of Montana, and in such other 
publie office or offices as are now designated by law as the place or places 
where such documents would now be filed if any such corporation were 
now for the first time making such filings, a true and correct copy of its 
said articles, charter, or statute or statutes, and all amendments thereof, 
duly certified as true and correct and complete copies thereof, duly cer- 
tified as such by the present lawful and official custodian of the originals 
thereof. 
History: En. Sec. 1, Ch. 115, L. 1911. 


5911. Effect of validation. Whenever any such corporation as is 
referred to in the preceding section shall have complied with the pro- 
visions of said section and made the filings thereby required, said 
corporation shall be deemed, and is hereby declared, to have fully com- 
plied with all of the requirements of the laws of the territory or state 
of Montana, and of the constitution and laws of the state of Montana, 
concerning such filings, and is hereby vested with all the rights, privileges, 
and immunities, which would have been enjoyed by it if it had in all 
respects complied strictly at the time of its first filings with all of the 
requirements of the law then in force and applicable thereto; all such 
rights, privileges, and immunities being hereby conferred as of the date 
of the first filings of such true but uncertified copies. 

History: En. Sec. 2, Ch. 115, L. 1911. 


5912. Release from payment of charges and fees—Filing fees. Upon 
complying with the provisions of the two preceding sections, any such 
corporation shall be and hereby is released from the payment of any 
fees, or other charges, to the secretary of the state of Montana or to any 
eounty clerk of any county in Montana, which may or might have become 
due under or by reason of the provisions of any other laws of this state; 
provided, that, before the acceptance and filing of said new certified 
copies by the secretary of state, a filing fee of five dollars shall be paid 
to him by or on behalf of said corporation, and that any county clerk in 
whose office any such new filings shall be made under the provisions of 
this act shall hkewise require to be paid to him, by or on behalf of said 
corporation, a filing fee of one dollar. 

History: En. Sec. S}, Cel, “alls ais ale pale 


5913. Certified copy of articles prima facie evidence. A copy of any 
articles of incorporation filed in pursuance of this chapter, and certified 
by the secretary of state, must be received in all courts and other places 
as prima facie evidence of the facts therein stated. 


History: En. Sec. 11, p. 27, L. 1867; re-en. Sec. 254, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 11, p. 408, Cod. Stat. 1871; re-en. Sec. 456, 5th Div. Comp. Stat. 1887; 
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re-en. Sec. 407, Civ. C. 1895; re-en. Sec. 
3821, Rev. C. 1907. Cal. Civ. C. Sec. 297. 


Sections 5914 and 5915 do not apply to 
/ corporations organized prior to 1895. Bil- 
lings Realty Co. v. Big Ditch Co., 43 Mont. 
251, 256, 115 Pac. 828. 

Since the year 1895 there has been no 
provision for the issuance of a certificate 
to a corporation formed prior thereto, but 
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proof of the existence of such a corpora- 
tion could be made under prior laws. Sec- 
tions 5914 and 5915 cannot be held to 
declare the only rule of evidence in a ease 
involving proof of corporate existence, 
but apply only to corporations organized 
since the adoption of the codes. Billings 
Realty Co. v. Big Ditch Co., 43 Mont. 251, 
256, 115 Pac. 828. 


5914. Evidence of corporate existence or capacity. The certificate 


issued by the secretary of state upon the filing of a certified copy of any 
articles of incorporation, or a certificate issued by such secretary or state 
auditor, setting forth that any corporation, domestic or foreign, has filed 
its articles of incorporation in his office as required by law, shall be 
admitted in evidence in all courts of this state, and shall be prima facie 
evidence of the corporate character and capacity of such corporation and 
of its right to transact business in this state, excepting in an action 
prosecuted by the state in the nature of a quo warranto proceeding. 
History: En. Sec. 1, Ch. 94, L. 1909. capital subscribed under the condition 
This section cannot refer to a corpora- precedemu dimpled shy tiene cncreaauley Ps 


tion organized prior to July 1, 1895, for in 
terms it applies only to institutions of 
the kind to which certificates of incor- 
poration have been issued, or, what is the 
same thing, organized since the adoption 
of the codes. Billings Realty Co. v. Big 
Ditch Co., 48 Mont. 251, 257, 155 Pac. 828. 

This section presumes a corporation with 


in accordance with an agreement had by 
the subscribers either at the time they 
made their subscriptions or thereafter. 
Enterprise Sheet Metal Works v. Schendel, 
55 Mont. 42, 52, 173 Pac. 1059. 


Disregarding corporate 


existence, see 
note inl A. L. R. 610. 


5915. Evidence of corporate character of national banks. The cer- 
tificate of the comptroller of the currency of the United States issued to 
any national bank, authorizing it to commence business, or a certificate of 
such comptroller setting forth that such bank is authorized to transact 
business, shall be admitted in evidence in all courts of this state, and shall 
be prima facie evidence of the corporate character and capacity of such 
bank; provided, however, that this act shall not be so construed as to 
affect any case now pending in the courts of this state or of the United 
States. 

History: En. Sec. 2, Ch. 94, L. 1909. 


5916. How corporations may continue their existence under this code. 
Any corporation formed under the laws of the territory or state of 
Montana, except those dissolved by the provisions of section 398, and still 
existing, may, at any time within the period limited for its duration, elect 
to continue its existence under the provisions of this code applicable 
thereto. Such election may be made at any annual meeting of the stock- 
holders or members, or at any meeting called by the directors expressly 
_ for considering the subject, if voted by stockholders representing a 
majority of the capital stock, or by a majority of the members, or may 
be made by the directors upon the written consent of that number of 
such stockholders or members. A certificate of the action of the directors, 
signed by them and their secretary, when the election is made by their 
unanimous vote, or upon the written consent of the stockholders or mem- 
bers, or a certificate of the proceedings of the stockholders or mem: 
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bers, when such election is made at any such meeting, signed by the 
chairman and secretary of the meeting, and a majority of the directors, 
must be filed in the office of the clerk of the county where the original 
articles of incorporation are filed, and a certified copy thereof must be 
filed in the office of the secretary of state; and thereafter the corporation 
shall continue its existence under the provisions of this code which are 
applicable thereto, and shall possess all the rights and powers, and be 
subject to all the obligations, restrictions, and limitations prescribed 
thereby. 


History: En. Sec. 400, Civ. C. 1895; re-en. 
Sec. 3815, Rev. C. 1907. 


Note.—The reference supra to “See. 
393” is to the Civil Code of 1895 and is 
evidently incorrect: See section 5903. 


Cited or applied as section 400, Civil 
Code, in Menard v. M. C. Ry. Co., 22 Mont. 
340, 346, 56 Pac. 592; as section 3815, 
Revised Codes, in Merges vy. Altenbrand, 
45 Mont. 355, 362, 123 Pac. 21. 


5917. Existing corporations not affected. No corporation formed or 
existing before twelve o’clock noon on the first day of July, A. D. 1895, 
when this code takes effect, is or shall be in any manner affected by any 
of the provisions of part IV of division first of this code, except those 
provisions which specifically mention and are made applicable to corpora- 
tions formed and existing before said time, or unless such corporations 
elect to continue their existence under the provisions of this code ap- 
plicable thereto as provided in the preceding section of this code; but 
all the laws of the state of Montana in foree and applicable to said pre- 
viously formed and existing corporations at twelve o’clock noon on the 
said first day of July, A. D. 1895, when this code takes effect, shall 
continue to apply and govern such previously formed and existing cor- 
porations in all respects, as well in relation to their formation and 
existence as to their operation, management, and all other matters and 
things contained in said laws and relating and applicable to such corpora- 
tions, and said laws are repealed subject to the provisions of this section. 


History: En. Sec. 1, p. 231, L. 1897; of its board are determined by the pro- 


visions of this section. 


re-en. Sec. 3816, Rev. C. 1907. Cal. Civ. C. 
Sec. 288. 

Note.—“Part IV, Division First’? above 
referred to comprised the entire corpora- 


tion law embraced in the Revised Codes 
of 1907. 


Where a mining corporation, organized 
under the Compiled Statutes of 1887, never 
elected to do business under the code of 
1895 or subsequent legislation, the powers 


Kleinschmidt v. 
American Min. Co., Ltd. 49 Mont. 7, 23, 
139 Pac. 785. 

Cited or applied as section 401, Civil 
Code, before amendment, in Menard vy. 
M. C. Ry. Co. 22 Mont. 340, 347, 56 Pac. 
592; as Session Laws of 1897, p. 231, in 
WestermrLoane cus. Cow vers. B.5 Aw Cox 
31 Mont. 448, 451, 78 Pac. 774; as section 
3816, Revised Codes, in Merges v. Alten- 
brand, 45 Mont. 355, 362, 123 Pac. 21. 


CHAPTER 2. 
CHANGES IN CORPORATE ORGANIZATION AND MANAGEMENT. 


Section 5918. 


Amendment Articles of Incorporation—Purposes. 


Amendment, When Effective—Evidence—Pending Suits Not Affected. 


5919. Adoption of Resolution. 

5920. Publication and Mailing of Notice—Waiver. 

5921. Contents of Notice. 

5922. Organization of Meeting—Voting. 

5923. Certificate of Proceedings—Preparation and Filing. 
5924. 

5925. Issuance of Stock Certificates. 

5926. Limit Extension Term of Existence. 

5927. Limit Decrease Capital Stock. 

5928. Certain Existing Laws Not Affected. 

5929. Procedure to Create or Increase Bonded Indebtedness. 
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5918. Amendment articles of incorporation—Purposes. Any corpora- 
tion now existing or hereafter organized under the laws of the state of 
Montana may, in the manner herein provided, amend its articles of 
incorporation by changing the name, place of business or number of 
directors, by changing the number, par value, character, class, or prefer- 
ence of its shares of capital stock, by increasing or decreasing the capital 
stock, by changing or extending its business to embrace any purpose for 
which corporations may be organized under the laws of Montana, by 
extending its term of existence not to exceed forty years from the date 
of its incorporation, or by an amendment in respect to any other matter 
which might lawfully have been originally provided in such articles of 


incorporation. 

History: En. Sec. 1, Ch. 56, L. 1921. all acts amendatory thereof; also chapter 
Cal. Civ. C. Sec. 362. 100, Laws of 1915. 

Note.—Sections 5918 to 5929 superseded Power of corporation to amend charter 


sections 3812 to 3814, 3826 to 3828, 3849, 5 as to shorten corporate existence, see 
3894 and 3907, Revised Codes 1907, and note in Ann. Cas. 19140, 657. 


5919. Adoption of resolution. Such amendment shall be made by the 
adoption of a resolution at any regular or special meeting of the corpora- 
tion, of which notice shall have been given in the manner hereinafter 
provided. 

History: En. Sec. 2, Ch. 56, L. 1921. See also note to Sec. 5918. 


5920. Publication and mailing cf notice—Waiver. Written or printed 
notice of such meeting must be deposited in the postoffice addressed to 
each stockholder of record of said corporation at his usual or last known 
place of residence, at least thirty days previous to the date set for the 
holding of such meeting; in addition said notice must be published once 
a week for four successive weeks in a daily or weekly newspaper pub- 
lished in the county wherein the principal place of business of such 
corporation is situated. If no newspaper is published in said county, it 
shall not be necessary to publish said notice. In case the holders of 
two-thirds of the stock of such corporation outstanding and entitled to 
vote, or two-thirds of the members, in case such corporation have no 
capital stock, shall file in the office of such corporation their written 
consent to the proposed amendment, publication of such notice shall not 
be necessary. 

History: En. Sec. 3, Ch. 56, L. 1921. See also note to Sec. 5918. 


5921. Contents of notice. Said notice shall state the time and place 
of said meeting, shall distinctly specify the purpose thereof, and shall 
specifically state the proposed change of name, if any; the place from 
which and to which it is proposed to change its principal place of business, 
if any; the proposed increase or decrease in the number of its trustees 
or directors, if any, provided, however, that the number thereof shall at 
no time be less than three nor more than thirteen; the proposed change 
in the number, par value, character, class or preference of the shares of 
capital stock, if any; the extent of the proposed increase or decrease of 
the amount of capital stock, if any; the proposed change or extension of 
the business of such corporation, if any; the length of the proposed ex- 
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tension of the term of existence of such corporation, if any; and a specific 
statement of the nature of any other proposed amendment. 
History: En. Sec. 4, Ch. 56, L. 1921. See also note to Sec. 5918. 


5922. Organization of meeting—Voting. If at the time and place of 
said meeting, as specified in said notice, stockholders of said corporation 
shall appear in person or by proxy in number representing not less than 
two-thirds of the entire capital stock of the corporation outstanding and 
entitled to vote, the meeting shall organize by choosing a chairman and 
secretary and the meeting shall then proceed to vote upon the matter or 
matters proposed in said notice. 

History: En. Sec. 5, Ch. 56, L. 1921. See also note to Sec. 5918. 


5923. Certificate of proceedings—Preparation and filing, If, on can- 
vassing the votes, it shall appear that at least two-thirds of the entire 
capital stock of such corporation outstanding and entitled to vote, or 
two-thirds of the members in case such corporation have no capital stock, 
have voted in favor of the proposition submitted, a certificate of the 
proceedings showing in all cases compliance with the provisions of this 
act, containing a copy of the resolution adopted, and showing the vote 
thereon, shall be made out, signed and verified by the affidavit of the 
chairman of such meeting, and countersigned by the secretary of the 
meeting, and shall be filed in the office of the county clerk of the county 
where the original articles of incorporation of such corporation were filed, 
and a copy thereof certified by such county clerk shall be filed in the 
office of the secretary of state. A copy of such certificate shall likewise be 
filed in the office of the county clerk and recorder of any county to 
which said corporation may have changed its place of business. 

History: En. Sec. 6, Ch. 56, L. 1921. See also note to Sec. 5918. 


5924. Amendment, when effective—Evidence—Pending suits not af- 
fected. Upon the filing of such certificate in the office of the secretary of 
state in the manner provided in the preceding section, the designated 
amendment shall immediately become effective. A copy of such certificate, 
duly certified by the secretary of state, shall be prima facie evidence of 
the facts therein stated, and shall be received as such evidence in all 
courts of the state. No amendment shall affect any cause of action in 
favor of or against such corporation nor any pending suit in which such 
corporation shall be a party, nor shall the rights of any person be in any 
way prejudiced thereby, nor shall suits brought against such corporation 
by its former name be abated for that cause. 

History: En. Sec. 7, Ch. 56, L. 1921. See also note to Sec. 5918. 


5925. Issuance of stock certificates. Whenever by reason of any 
change in the number or par value of the shares of stock any stockholder 
shall be entitled to a new or different stock certificate, it shall be the duty 
of the corporation to promptly issue such certificate upon the surrender 
of the original stock certificate held by such stockholder. 

History: En. Sec. 8, Ch. 56, L. 1921. See also note to Sec. 5918. 


5926. Limit extension term of existence. No corporation shall have 
power to extend the term of its existence under this act for a period 
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longer than will make its total term of existence to exceed forty years 
from the date of its original incorporation. 
History: En. Sec. 9, Ch. 56, L. 1921. Charter limitations as to period of exis:- 
See also note to Sec. 5918. ence, see note in 33 L, R. A. 576. 
5927. Limit decrease capital stock. No corporation shall diminish its 
capital stock to an amount less than its total indebtedness. 
History: En. Sec. 10, Ch. 56, L. 1921. See also note to Sec. 5918. 


5928. Certain existing laws not affected. Nothing herein contained 


shall be deemed to affect the provisions of section 9964 of this code, relat- 


ing to the change of name of certain corporations by action of the district 
court, but the procedure specified in said section shall be cumulative and 
additional to that herein provided as to all corporations designated in said 
section 9964. Nothing herein contained shall be construed to change or 
amend the existing laws requiring approval of amendments to articles of 
incorporation of insurance or other corporations, by the state auditor or 
commissioner of insurance, nor shall this act apply to banks, trust, or 
investment companies in any case where procedure other than or different 
from that herein contained is prescribed by the bank act of this state 
governing such companies. 
History: En. Sec. 11, Ch..56, lL. 1921. See also note to Sec. 5918. 


Al i¢ Fle 4 5929. Procedure to create or increase bonded indebtedness. Any cor- 


} f 


t 


poration mentioned in this act may likewise create or increase a bonded 
indebtedness by compliance with the procedure specified in this act. A 
resolution stating the amount of the proposed bonded indebtedness or 
the extent of the proposed increase thereof, shall be prepared, adopted at 
a meeting of the stockholders, and certified to the county clerk and 
recorder and secretary of state in the same manner and by the same 
procedure as is provided herein for the amendment of articles of incor- 
poration. 


History: En. Sec. 12, Ch. 56, L. 1921. Construction of debt limit provisions in 
See also note to Sec, 5918. charter of corporation, see note in Ann, 
Cas. 1918B, 966. 


CHAPTER 3. 
BY-LAWS. 


Section 5930. By-Laws, Adoption of—When, How, and by Whom. 
5931. By-Laws—May Provide for What. 
5932. By-Laws, Recording and Amendment of. 


5930. By-laws, adoption of—When, how, and by whom. Every cor- 
poration formed under this title must, within one month after filing 
articles of incorporation, adopt a code of by-laws for its government, not 
inconsistent with the constitution and laws of this state. The assent of 
stockholders representing a majority of all the subscribed capital stock, 
or a majority of the members, if there be no capital stock, is necessary to 
adopt by-laws, if they are adopted at a meeting called for that purpose; 
and in the event of such meeting being called, two weeks’ notice of the 
same by advertisement in some newspaper published in the county in 
which the principal place of business of the corporation is located, or if 
none is published therein, then in a paper published:in an adjoining county, 


72 


Ch. 2, 3] 


must be given by order of the acting president. 
or of two-thirds of the members, if 
effectual to adopt a code of by-laws 


holders of two-thirds of the stock, 
there be no capital stock, shall be 
without a meeting for that purpose. 


History: En. Sec. 430, Pol. C. 1895; re-en. 
Sec. 3829, Rev. C. 1907. Cal. Civ. C. Sec. 
301. 

Note.—The ‘‘title’ above referred to em- 
braced sections 3805 to 3908, Revised Codes 
1907; 5900 to 6013 of this code. 


5931. By-laws—May provide for what. 


BY-LAWS. 


[5931, 5932 


The written assent of the 


Cited or applied as section 430, Civil 
Code, in Smith v. Iron Mountain Tunnel 
Co., 46 Mont. 13, 17, 125 Pac. 649; as sec- 
tion 3829, Revised Codes, in Daily v. Mar- 
shall, 47 Mont. 377, 391, 133 Pac. 681; 
Enterprise Sheet Metal Works v. Schen- 
del, 55 Mont. 42, 52, 173 Pac. 1059. 


A corporation may, by its 


by-laws, where no other provision is specially made, provide for: 
1. The time, place, and manner of calling and conducting its meetings; 
2. The number of stockholders or members constituting a quorum; 


3. The mode of voting by proxy; 


4. The time of the annual election of directors, and the mode and 


manner of giving notice thereof; 


5. The compensation and duties of officers; 
6. The manner of election and the tenure of office of all officers other 


than the directors; and, 


7. Suitable penalties for violations of by-laws, not exceeding, in any 
case, one hundred dollars for any one offense. 


History: En. Sec. 432, Civ. C. 1895; re-en. 
Sec. 3831, Rev. C. 1907. Cal. Civ. C. Sec. 
303. 


What by-laws corporation may adopt, 
see note in 85 Am. Dee. 617. 

Limitations on power to enact by-laws, 
see note in 43 A. S. R. 152. 

Right to vote by proxy under by-laws, 
see notes in 18 L. R. A. 584; 29 L. R. A. 


Modification by by-law of quorum for 
meeting of stockholders, see note in 21 
L. R. A. 175. 

Effect of by-laws on power of president 
of corporation to employ, control, or dis- 
charge agents or subordinates, see note in 
5 A. L. BR. 1492. 

Validity of by-law inconsistent with 
charter or general statute, see note in Ann, 
Cas. 19140, 665. 


845. 


5932. By-laws, recording and amendment of. All by-laws adopted 
must be certified by a majority of the directors and secretary of the 
corporation, and copied in a legible hand, in some book kept in the office 
of the corporation, to be known as the ‘‘book of by-laws,’’ and no by-law 
shall take effect until so copied, and the book shall then be open to the 
inspection of the public during the office hours of each day except holi- 
days. The by-laws may be repealed or amended, or new by-laws may be 
adopted, at the annual meeting, or at any other meeting of the stock- 
holders or members, called for that purpose by the directors, by a vote 
representing two-thirds of the subscribed stock, or by two-thirds of the 
members. The written assent of the holders of two-thirds of the stock, 
or two-thirds of the members if there be no capital stock, shall be effectual 
to repeal or amend any by-law, or to adopt additional by-laws. The power 
to repeal and amend the by-laws, and adopt new by-laws, may, by a 
similar vote at any such meeting, or similar written assent, be delegated 
to the board of directors. The power, when delegated, may be revoked, 
by a similar vote, at any regular meeting of the stockholders or mem- 
bers. Whenever any amendment or new by-law is adopted, it shall be 
copied in the book of by-laws with the original by-laws, and immediately 
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CORPORATIONS. 
after them, and shall not take effect until so copied. If any by-law be 
repealed, the fact of repeal, with the date of the meeting at which the 
repeal was enacted, or written consent was filed, shall be stated in said 
book, and until so stated the repeal shall not take effect. 


History: En. Sec. 433, Civ. C. 1895; re-en. 
Sec. 3832, Rev. C. 1907. Cal. Civ. C. Sec. 
304. 


ited or applied as section 433, Civil 


Code, in Smith y. Iron Mountain Tunnel 
Co., 46 Mont. 138, 17, 125 Pace. 649; as sec- 
tion 3832, Revised Codes, in Daily v. Mar- 
shall 47 Mont. 377, 391, 133 Pac. 681. 


CHAPTER 4. 
DIRECTORS. 


Section 5933. Corporate Powers and Business Exercised by Board of Directors 


—Number and Membership of Board—Quorum. 


5934. Classification of Directors as to Term of Office. 

5935. Directors, Hlection of. 

5936. Directors Must Be Elected and By-Laws Adopted at First Meeting. 
5937. Hlection of Directors—How Conducted. 

5938. Organization of Board of Directors, ete. 

5939. Dividends to Be Made From Surplus Profits. 

5940. Removal of Directors. 

5941. Resignation of Directors or Officers of Corporations. 

5942. False Certificate, Report, or Notice—Officers Liable. 


5933. Corporate powers and business exercised by board of directors— 
Number and membership of board—Quorum. The corporate powers, busi- 
ness, and property of all corporations formed under this title must be 
exercised, conducted and controlled by a board of not less than three nor 
more than thirteen directors, to be elected from among the holders of 
stock, or where there is no capital stock, then from the members of such 
corporations. Directors of corporations for profit must be holders of stock 
therein in an amount to be fixed by the by-laws of the corporation, except 
those named in the articles of incorporation for the first three months, 
who shall be directors until their successors are elected and qualified. 
Directors of all other corporations must be members thereof. Unless a 
quorum is present and acting, no business performed or act done is valid 
as against the corporation. Whenever a vacancy occurs in the office of 
director, unless the by-laws of the corporation otherwise provide, such 
vacancy must be filled by an appcintee of the board. 


History: En. Sec. 434, Civ. C. 1895; re-en. 
Sec. 3833, Rev. C. 1907. Cal. Civ. C. Sec. 
305. See note to Sec. 5930. 


The action of the stockholders of a cor- 
poration, at a meeting at which every out- 
standing share of stock was duly repre- 
sented and voted in favor of the issuance 
of a certain number of shares to the pro- 
moters of the company in payment for 
their services, a majority of the directors 
being present and assenting, will be 
deemed to have been ratified by the board 
of directors. Fitzpatrick v. O’Neill, 43 
Mont. 552, 563, 118 Pae. 273. 

Since a corporation for profit must have 
*, capital stock, an allegation that a con- 
eern was organized and operated for profit 
implies that, in order to have any legal 
existence, it must have a capital stock. 


Daily v. Marshall, 47 Mont. 377, 390, 133 
Pac. 681. 

Upon the assumption that the sale of his 
stock in a corporation ipso facto vacated 
the office of the seller as a director, such 
result did not follow where, at the time 
of a special meeting of the board, negotia- 
tions for the sale, though pending, were 
not completed. O’Rourke v. Grand Opera 
House Co., 47 Mont. 459, 467, 133 Pac. 965. 

In requiring the directors of a corpora- 
tion having capital stock to be stockhold- 
ers, the legislature intended that the 
directors should be bona fide owners of 
stock. The result of the requirement is 
that, when the capital stock passes into 
the hands of a single person, the entity 


of the corporation, except so far as it is 


necessary to protect the rights of stran- 
gers, who deal with it through its ostensi- 
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ble officers and agents, is entirely in abey- 
ance, and its functions for the time being 
cease. Barnes v. Smith, 48 Mont. 309, 
318, 137 Pac. 541. 

Cited or applied as section 3883 (erro- 
neously), Revised Codes, in Edwards v. 
Plains Light & Water Co., 49 Mont. 535, 


DIRECTORS. 


[5934-5937 


directors to manage and conduct the 
business of the corporation through duly 
authorized agents, the directors them- 
selves are the agents ultimately responsi- 
ble. They, therefore, cannot abdicate their 
duties nor permit others to act in their 
stead for the corporation or the stock- 


547, 143 Pac. 962. 
While it is entirely competent for the 


holders. Deschamps v. Loiselle, 50 Mont. 
56, 572, 148 Pace. 335. 


5934. Classification of directors as to term of office. Any private cor- 
poration, now organized and existing, or which may hereafter be organ- 
ized under the laws of Montana, may, by making provision therefor in its 
‘by-laws as originally adopted, or as amended, classify its directors in 
respect to the time for which they shall severally hold office, the several 
classes to be elected for different terms; provided, that no class shall be 
elected for a shorter period than one year, or for a longer period than 
three years, and that the term of office of at least one class shall expire 
each year. If the provision for such classification of directors is not made 
in the by-laws originally adopted, it may be incorporated in such by-laws 
by amendment, as other amendments to the by-laws may be legally made. 

History: En. Sec. 1, Ch. 58, L. 1915 


5935. Directors, election of. The directors must be, except as here- 
inafter provided, elected annually by the stockholders or members, and if 
no provision is made by the by-laws for the time of election, the election 
must be held on the first Tuesday in June. Notice of such election must 
be given, and the right to vote determined as provided in section 5930, 
but by so providing in its by-laws as originally adopted, or as the same 
may be amended, any corporation organized under this act, or heretofore 
organized under the laws of Montana, may classify its directors in respect 
to the time for which they shall severally hold office, the several classes to 
be elected for different terms; provided, that no class shall be elected for 
a shorter period than one year, or for a longer period than three years, 
and that the term of office of at least one class shall expire each year. 


History: En. Sec. 431, Pol. C. 1895; re-en. 
Sec. 3830, Rev. C. 1907; amd. Sec. 2, Ch. 
58, L. 1915. Cal. Civ. C. Sec. 302. 


A contract by which it was agreed that 
certain persons should be trustees until the 
business of a mining corporation should be 
in successful operation was held to be con- 


trary to this section, prior to its amend- 
ment, and void. Glass v. Basin & Bay 
State Min. Co., 31 Mont. 21, 31, 77 Pae. 
302. 

Cited or applied as section 3830, Revised 
Codes, before amendment, in Daily v. Mar- 
shall, 47 Mont. 377, 391, 133 Pac. 681. 


5936. Directors must be elected and by-laws adopted at first meeting. 
At the meeting at which the by-laws are adopted, or at such subsequent 
meeting as may be then designated, directors must be elected, and unless 
otherwise provided by the by-laws as originally adopted, or as amended, 
shall hold their offices for one year, and until their successors are elected 
and qualified. 


History: En. Sec. 435, Civ. C. 1895; re-en. 
Sec. 3834, Rev. C. 1907; amd. Sec. 3, Ch. 
58, L. 1915. 


5937. Election of directors—How conducted. All elections must be 
by ballot, and every stockholder shall have the right to vote in person or 
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Cited or applied as section 3824, Revised 
Codes, before amendment, in Daily v. Mar- 
shall, 47 Mont. 377, 391, 133 Pac. 681. 
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CORPORATIONS. 
by proxy the number of shares standing in his name, as provided in 
section 5946 of this: code, for as many persons as there are directors to 
be elected, or to cumulate said shares and give one candidate as many 
votes as the number of directors multiplied by the number of his shares 
of stock shall equal, or to distribute them on the same principle among as 
many candidates as he shall think fit. In corporations having no capital 
stock, each member of the corporation may cast as many votes for one 
director as there are directors to be elected, or may distribute the same 
among any or all of the candidates. In either case the directors receiving 
the highest number of votes shall be declared elected. 


History: En. Sec. 436, Civ. C.1895; re-en. authority lodged in the stockholders, courts 


Sec. 3835, Rev. C. 1907. Cal. Civ. C. Sec. 
307. 


Before the stockholders of a corpora- 
tion can go into court, they must first 
exhaust their remedy within the corpora- 
tion itself. Because of the power and 


5938. Organization of board of directors, etc. 


of equity refuse to listen to their com- 
plaints, unless it appear that the situation 
of the parties is such that they cannot 
secure relief from the corporate authori- 
ties. Brandt v. McIntosh, 47 Mont. 70, 73, 
130 Pace. 418. See Moss v. Goodhart, 47 
Mont. 257, 264, 131 Pae. 1071. 


Immediately after their 


election the directors must organize by the election of a president, who 
must be one of their number, a secretary, and treasurer. They must per- 
from the duties enjoined on them by law and the by-laws of the corpora- 
tion. A majority of the directors is a sufficient number to form a board 
for the transaction of business, and every decision of a majority of the 
directors forming such board, made when duly assembled, is valid as a 


eorporate act. 


History: En. Sec. 437, Civ. C. 1895; re-en. 
Sec. 3836, Rev. C. 1907. Cal. Civ. C. Sec. 
308. 


Where only three out of five directors 
provided for in the articles of incorpora- 
tion as the number constituting the board 
of directors of a railroad corporation had 
been selected by the stockholders, the cor- 
porate acts of the three, constituting, as 
they did, a quorum, were valid, as against 


either unanimously or by a majority of 
such quorum. Great Falls ete. Ry. Co. v. 
Ganong, 48 Mont. 54, 56, 136 Pac. 390. 

Notwithstanding this section, the gen- 
eral executive officer of a corporation may, 
specifically or by implication, be author- 
ized by the directors thereof to conduct 
its business under their directions. Ed- 
wards v. Plains Light & Water Co., 49 
Mont. 535, 547, 142 Pac. 962. 

Cited or applied as section 3836, Revised 


an attack by one outside the corporation 


Codes, in Daily v. Marshall, 47 Mont. 377, 
or by the state, so long as they acted 


391, 133 Pac. 681. 


5939. Dividends to be made from surplus profits. The directors of 
corporations must not make dividends, except from the surplus profits 
arising from the business thereof; nor must they divide, withdraw, or pay 
to the stockholders, or any of them, any part of the capital stock; nor 
must they reduce or increase the capital stock, except as hereinafter 
specially provided. For a violation of the provisions of this section, the 
directors under whose administration the same may have happened 
(except those who may have caused their dissent therefrom to be entered 
at large in the minutes of the directors at the time, or were not present 
when the same did happen) are, in their individual and private capacity, 
jointly and severally liable to the corporation and to the creditors thereof, 
in the event of its dissolution, to the full amount of the capital stock so 
divided, withdrawn, paid out, or reduced; and no statute of limitations 
is a bar to any suit against such directors for any sums for which they 
are made liable by this section. There may, however, be a division and 
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distribution of the capital stock of any corporation which remains after 
the payment of all its debts, upon its dissolution or the expiration of its 


term of existence. 


History: En. Sec. 438, Civ. C. 1895; re-en. 
Sec. 3837, Rev. C. 1907; amd. Sec. 1, Ch. 
87, L. 1919. Cal. Civ. C. Sec. 309. 


The mere repurchase of capital stock by 
a corporation would not tend to decrease 
it, unless the directors should absolutely 
merge or extinguish the stock after its 
repurchase. If it is unlawful to decrease 
the capital stock, presumptively the direct- 
ors did not violate the law. It would 
require some positive showing to the con. 
trary to overturn this presumption. Por- 
ter v. Plymouth Gold Min. Co., 29 Mont. 


with respect to dividends, see note in 99 
Am. Dee, 761. 

Difference between stock and cash divi- 
dends, see note in 118 A. S, R. 162. 

Liability of stockholders to refund un- 
lawful payment of dividend out of capital 
of corporation, see notes in Ann. Cas. 
1915A, 827; Ann, Cas. 1917A, 5753 L. R. A, 
1917C, 397. 

Accretions in value of corporate assets 
as basis of dividends, see note in L. R. A. 
1915D, 1052. 

Power of corporation to rescind declara- 
tion of dividends, see note in L. R. A. 


1917B, 736. 

Rights of holders of preferred stock in 
respect to dividends, see note in6 A. L. R. 
802. 


347, 358, 359, 74 Pac. 938, 


Rights and remedies of stockholders 


5940. Removal of directors. No director shall be removed from office 
unless by a vote of two-thirds of the members, or of stockholders holding 
two-thirds of the capital stock, at a general meeting held after previous 
notice of the time and place and of the intention to propose such removal. 
Meetings of stockholders for this purpose may be called by the president, 
or by a majority of the directors, or by members or stockholders holding 
at least one-half of the votes. Such calls must be in writing, and 
addressed to the secretary, who must thereupon give notice of the time, 
place, and object of the meeting, and by whose order it is called. If the 
secretary refuses to give the notice, or if there is none, the call may be 
addressed directly to the members or stockholders, and be served as a 
notice, in which case it must specify the time and place of meeting. The 
notice must be given in the manner provided in section 5930 of this code, 
unless other express provision has been made therefor in the by-laws. In 
case of removal, the vacancy may be filled by election at the same meeting. 


History: En. Sec. 439, Civ. C. 1895; re-en. Code, in Smith v. Iron Mountain Tunnel 
Sec. 3838, Rev. C. 1907. Cal. Civ. C. Sec. Co., 46 Mont. 13, 17, 125 Pac. 649; as sec- 
310. tion 3839, Revised Codes, in Brandt v. 

Oited on applicdvas section’ 439, Civil McIntosh, 477 Mont. 70, 73, 130 Pac. 413. 


5941. Resignation of directors or officers of corporations. Any 
director, trustee, or other officer of a corporation may resign his office 
by delivering to the secretary or president of the corporation, or deposit- 
ing in the postoffice, in an envelope securely sealed, with the necessary 
amount of postage prepaid thereon, and addressed to the corporation, at 
its principal place of business, his written resignation, and filing in the 
office of the clerk and recorder of the county where the principal office 
or place of business of the said corporation is situated, a duplicate of the 
said resignation, together with an affidavit of the delivery or mailing of 
said resignation, as above specified, or an acknowledgment of service 
thereof, and by publishing in two consecutive issues of the official paper 
of the county where said company may be doing business a notice of said 
resignation, and the director, trustee, or other officer shall, upon such 
filing and publication, no longer be responsible for any act or default of 
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the corporation, or of the other officers thereof, occurring after the date 
of said filing;. provided, however, that any director, trustee, or other 
officer shall also comply with the by-laws of the corporation relating to 
resignations of directors or officers. This act shall apply to resident 
directors of foreign corporations having a place or places of business in 
this state, as well as to directors and other officers of domestic corporations. 


History: En. Sec. 1, Ch. 90, L. 1907; 
Sec. 3852, Rey. C. 1907. 


An informal written notice, delivered to 
the president of a corporation by one of 
its direetors, to the effect that the writer 
thereby resigned his office as such, was 
sufficient, the method prescribed by this 
section in this behalf being permissive, 
not exclusive. Goodrich Rubber Co. v. 
Helena Motor Car Co., 53 Mont. 526, 528, 
165 Pae. 455. 

The language of this section does not 


5942, False certificate, report, or notice—Officers liable. 


clearly indicate an intention to prescribe 
an exclusive method, but rather indicates 
a mode which is permissive, designed pri- 
marily for cases where tle ordinary method 
may not be available, or where positive — 
proof of the resignation may be desired. 
The section forms no part of the law 
imposing the duty of filing annual state- 
ments, and there is no special reason to 
believe that its provisions were enacted 
for the benefit of creditors. Goodrich 
Rubber Co. v. Helena Motor Car Co., 53 
Mont. 526, 529, 165 Pac. 455. 


Any officer 


of a corporation who wilfully gives a certificate, or wilfully makes an 
official report, public notice, or entry in any of the records or books of 
the corporation, concerning the corporation or its business, which is false 
in any material representation, shall be lable for all the damages result- 
ing therefrom to any person injured thereby, and if two or more officers 
unite or participate in the commission of any of the acts herein designated, 


they shall be jointly and severally lable. 


History: En. Sec. 445, Civ. C. 1895; re-en. 
Sec. 3844, Rev. C. 1907. Cal. Civ. C. Sec. 
316. 


The trustees of a corporation, who filed 
a report which did not specify as a debt 
of the company its liability on a covenant 
of title, are not liable for a false report, 
if at the time the report was filed, the 
breach of the covenant was not known to 
them, and such a report is not false in 
stating that the capital was paid in full 


for which it was issued has decreased in 
value. Giddings v. Holter, 19 Mont. 263, 
267, 48 Pac. 8. 


Liability of directors for misrepresent- 
ing solvency of corporation, see note in 
8 A. 8. R. 604. 

False statements in reports required by 
statute to be made to public officers as 
basis of action by individuals at common 
law for deceit against directors personally, 


because of the mere fact that the property *°° note in 6 L. R. A. (N. 8.) 872, 


CHAPTER 5. 
MEETINGS OF STOCKHOLDERS AND DIRECTORS—ELECTIONS. 


Section 5943. Meetings of Stockholders and Board of Directors—Where Held. 


5944. Special Meeting—How Called. 

5945. Justice of the Peace May Order, When. 

5946. Majority of Stock Must Be Represented. 

5947. Stock of Minors, ete-——How Represented. 

5948. Election May Be Postponed. = 
5949. Complaint as to Elections. 

5950. Meeting by Consent Valid. 

5951. Proceedings at Meeting to Be Binding. 


5943. Meetings of stockholders and board of directors—Where held. 
The meetings of the stockholders of a corporation must be held at its 
office or principal place of business in the state of Montana, except as 
hereinafter provided. The meetings of the board of directors or trustees 
of all corporations heretofore or hereafter organized under any of the 
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MEETINGS AND ELECTIONS 
laws of the state of Montana may be held either within or without the 
state of Montana, at such place or places as may be designated by the 
by-laws of such corporations. In case the meetings of the board of 
directors or trustees of a corporation shall be held outside of the state 
of Montana, either the original or full and complete copies or duplicate 
of all proceedings had at such meeting or meetings, certified by the presi- 
dent and secretary under seal, shall be sent to and kept at the principal 
office or place of business of the corporation in Montana, and shall be 
part of the records in Montana. The meetings of the stockholders of all 
corporations organized in conformity with the requirements of the laws 
of the United States and of the state of Montana, for the purpose of 
furnishing water only to its stockholders, called for the purpose of elect- 
ing directors, may be held in the several director districts of such cor- 
poration, at such place in each director district as may be designated by 
the board of directors, and no shareholder shall be permitted to vote at 
any such shareholders’ meeting, except the meeting held in the director 
district as may be fixed by the by-laws of said corporation. 


History: En. Sec. 448, Civ. C. 1895; amd. Sec. 1, p. 108, L. 1899; amd. Sec. 1, 
Ch. 151, L. 1907; Sec. 3847, Rev. C. 1907. Cal. Civ. C. Sec. 319. 


5944, Special meeting—How called. When no provision is made in 
the by-laws for regular meetings of the directors and for the mode of 
calling special meetings, all meetings must be called by special notice in 
writing, to be given to each director by the secretary, on the order of 
the president, or if there is none, on the order of two directors. 


History: En. Sec. 449, Civ. C. 1895; re-en. 
Sec. 3848, Rev. C. 1907. Cal. Civ. C. Sec. 
320. 


Notice in writing to the members of the 
board of directors of a corporation of the 
holding of a special meeting, as required 
by this section, was not indispensable to 
the legality of the proceedings, where all 
the directors attended and participated 
without objection in the dispatch of the 
business in hand. O’Rourke v. Grand 
Opera House Co., 47 Mont. 459, 466, 133 
Pace. 965. 

Verbal notice of a special meeting of 
the board of trustees of a corporation 
organized under the Compiled Statutes of 


5945. Justice of the peace may order meeting, when. 


1887 was sufficient to make its proceedings 
proof against the objection that they were 
void because not based upon a written 
notice. O’Rourke v. Grand Opera House 
Co., 47 Mont. 459, 466, 133 Pac. 965. 

The only object of the notice is that 
the directors have an opportunity of being 
present at the meeting and taking part in 
its proceedings. O’Rourke v. Grand Opera 
House Co., 47 Mont. 459, 467, 1383 Pac. 965. 

Cited or applied as section 3848, Revised 
Codes, in Daily v. Marshall, 47 Mont. 377, 
ao) 138) Pace. 


When notice to attend special meetings 
may be omitted, see note in 3 A. S. R. 69. 


Whenever, from 


any cause, there is no person authorized to call or to preside at the meet- 
ing of a corporation, any justice of the peace of the county where such 
corporation is established may, on written application of three or more 
of the stockholders or of the members thereof, issue a warrant to one of 
the stockholders or members, directing him to call a meeting of the cor- 
poration, by giving the notice required, and the justice may, in the same 
warrant, direct such person to preside at such meeting until a clerk is 
chosen and qualified, if there is no other officer present legally author- 
ized to preside thereat. 


History: En. Sec. 440, Civ. C. 1895; re-en. Sec. 3839, Rev. C. 1907. Cal. Civ. C. 
Sec. 311. 
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5946. Majority of stock must be represented. Except as hereinafter 
provided, at all elections or votes had for any purposes, there must be a 
majority of the subscribed capital stock or of the members represented 
either in person or by proxy in writing; provided that any corporation, 
heretofore organized under any laws of Montana, or that may hereafter 
be formed under this chapter, may by its by-laws prescribe the propor- 
tion of its subscribed capital stock or of its members, represented in per- 
son or by proxy, which shall constitute a quorum at any regular annual 
meeting of said corporation, held at the time and place prescribed in its 
by-laws, for the election of directors, and for all votes upon matters prop- 
erly coming before such annual meeting without special notice thereof. 
Every person acting therein, in person, or by proxy or representative, 
must be a member thereof or a bona fide stockholder, having stock in 
his own name on the stock books of the corporation at least ten days 
prior to the election. Any vote or election had other than in accordance 
with the provisions of this article is voidable at the instance of any stock- 
holders or members, and may be set aside by petition to the district court 
of the county where the same was held. Any regular or called meeting 
of the stockholders or members may adjourn from day to day, or from 
time to time. If for any reason there is not present a majority, or quorum 
as hereinbefore provided, of the subscribed stock or members, or no elec- 
tion had (they shall adjourn) such adjournment and the reasons therefor 
being recorded in the journal of the proceedings of the board of directors. . 


History: En. Sec. 441, Civ. C. 1895; re-en. Cited or applied as section 3840, Revised 
Sec. 3840, Rev. C. 1907; amd. Sec. 1, Ch. Codes, in Enterprise Sheet Metal Works v. 
263, L. 1921. Cal. Civ. C. Sec. 312. Schendel, 55 Mont. 42, 52, 173 Pac. 1059. 


5947. Stock of minors, etc—How represented. The shares of stock 
of an estate of a minor, or person of unsound mind, may be represented 
by his guardian, and of a deceased person by his executor or administrator. 


History: En. Sec. 442, Civ. C. 1895; re-en. Sec. 3841, Rev. C. 1907. Cal. Civ. C. 
Sec. 313. 


5948. Election may be postponed. If from any cause an election does 
not take place on the day appointed in the by-laws, it may be held on any 
day thereafter as is provided for in such by-laws, or to which such elec- 
tion may be adjourned or ordered by the directors. If an election has 
not been held at the appointed time, and no adjourned or other meeting 
for the purpose has been ordered by the directors, a meeting may be 
called by the stockholders as provided in section 5940 of this code. 


History: En. Sec. 443, Civ. C. 1895; re-en. Sec. 3842, Rev. C. 1907. Cal. Civ. C. 
Sec. 314. 


5949. Complaint as to elections. Upon the application of any person 
or body corporate aggrieved by any election held by any corporate body, 
the district court of the district in which such election was held, or a 
judge thereof, must proceed forthwith to hear the allegations and proofs 
of the parties, or otherwise inquire into the matters of complaint, and 
thereupon confirm the election, order a new one, or direct such other relief 
in the premises as accords with right and justice. Upon filing the peti- 
tion, and before any further proceedings are had under this section, five 
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days’ notice of the hearing must be given, under the direction of the 
court or the judge thereof, to the adverse party, or those to be affected 
thereby. 


History: En. Sec. 444, Civ. C. 1895; re-en. Sec. 3843, Rev. C. 1907. Cal. Civ. C. 
Sec. 315. 


5950. Meeting by consent valid. When all the stockholders or mem- 
bers of a corporation are present at any meeting, however called or 
notified, and sign a written consent’ thereto on the record of such meet- 
ing, the acts and proceedings of such meeting are as valid as if had at a 
meeting legally called and noticed. 


History: En. Sec. 446, Civ. C. 1895; re-en. Validity of acts done at meetings not 
Sec. 3845, Rev. C. 1907. Cal. Civ. C. Sec. properly called, see note in 18 Am. Dec. 
317. 102. 


5951. Proceedings at meeting to be binding.. The stockholders or 
members of such corporation, when so assembled, may elect officers to 
fill all vacancies then existing, and may act upon such other business as. 
might lawfully be transacted at regular meetings of the corporation. 


History: En. Sec. 447, Civ. C. 1895: re-en. Sec. 3846, Rev. C. 1907. Cal. Civ. C. 
Sec. 318. 


; CHAPTER 6. 


CORPORATE STOCKS AND THE RIGHTS OF STOCKHOLDERS. 


Section 5952. Who Are Members and Who Are Stockholders of Corporations. 

5953. Certificates of Stock—How and When Issued. 

5954. Transfer of Shares—When Title Passes. 

5955. Transfer of Shares by Married Woman—Payment of Dividends— 
Married Woman’s Proxy. 

5956. Affidavit of Bond May Be Required Before Transfer in Case of 
Non-Resident Stockholders. 

5957. Five Per Cent. of Stock May Demand Statement. 

5958. Loan to Stockholders. 

5959. Stock Certificate May Be Issued to Bearer, 

5960. Foreign Registry—Proxy. 

5961. Notice of Meetings Waived. 

5962. Bearer May Vote. 

5963. Dividends Payable to Bearer. 

5964. Bearer Certificates Convertible Into Registered Certificates, 

5965. Corporation May Adopt Necessary By-Laws. 

5966. Liability of Stockholders. 

5967. Payment for Subscribed Stock. 

5968. Promissory Notes in Payment of Shares of Stock. 

5969. Same—Defenses Available in Action on. 

5970. Stock Issued for Purchase of Property. 

5971.. Acquisition of Stock or Securities of Other Corporations. 

5972. Anti-trust Law Continued in Force. 


5952. Who are members and who are stockholders of corporations. 
The owners of shares in a corporation which has a capital stock are 
called stockholders. If a corporation has no capital stock, the cor- 
porators and their successors are called members. 


History: En. Sec. 408, Civ. C.1895; re-en. without a capital stock. Daily v. Mar- 
Sec. 3822, Rev. C. 1895. Cal. Civ. C. Sec. shall. 47 Mont. 377, 390, 133 Pac. 681. 
298. Cited or applied as section 3822, Revised 


This section, as well as section 5933, oe rik Ra bebe abi Tunnel 
recognizes that there may be corporations fe Saree ies f ; 
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CORPORATIONS. 

5953. Certificates of stock—How and when issued. All corporations 
for profit must issue certificates for stock when fully paid up, signed by 
the president and secretary, and may provide, in their by-laws, for issu- 
ing certificates prior to the full payment, under such restrictions and 
for such purposes as their by-laws may provide. 


History: En. Sec. 471, Civ. C. 1895; re-en. Sec. 3854, Rev. C. 1907. Cal. Civ. C. 
Sec. 323. 


5954. Transfer of shares—When title passes. The delivery of a stock 
certificate of a corporation to a bona fide purchaser or pledgee for value, 
together with a written transfer of the same, or a written power of 
attorney to sell, assign, and transfer the same, signed by the owner of 
the certificate, shall be a sufficient delivery to transfer the title as against 
the ereditors of the transferor and subsequent purchasers, but no such 
transfer shall affect the right of the corporation to pay any dividend due 
upon the stock, or treat the holder of record as the holder in fact, until 
such transfer is recorded upon the books of the corporation, or a new 
certificate 1s issued to the person to whom it has been transferred. 


History: En. Sec. 1, Ch. 143, L. 1907; 
Sec. 3855, Rev. C. 1907. Cal. Civ. C. Sec. 
324. 


Cited or applied as section 472, Civil 
Code, before amendment, in Barker v. 
Montana Gold ete. Min. Co., 35 Mont. 351, 
360, 89 Pac. 66. 


To what extent transfers of stock may 
be restricted, see note in 57 A. S. R. 379. 

Rescission of sale of corporate stock on 
the ground of mutual mistake due to error 


in corporate books, see note in 5 A. L. R. 
255. 

Duty to transfer stock on corporate 
books, see note in 136 A. S. R. 1012. 

Liability as stockholder of transferrer 
of stock not entered on corporate books, 
see note in 14 Ann. Cas. 948. 

Validity of statute imposing liability 
for corporate debts after bona fide trans- 
fer of stock, see note in Ann. Cas. 1917A, 
109. 

Liability of stockholder on stock trans- 
ferred to escape corporate debts, see notes 


in 6 Ann. Cas. 428; 18 Ann. Cas. 341. 


5955. Transfer of shares by married woman—Payment of dividends— 
Married woman’s proxy. Shares of stock in corporations held or owned 
by a married woman may be transferred by her, her agent or attorney, 
without the signature of her husband, in the same manner as if such 
married woman were a femme sole. All dividends payable upon any shares 
of stock of a corporation held by a married woman may be paid to such 
married woman, her agent or attorney, in the same manner as if she were 
unmarried, and it is not necessary for her husband to join in a receipt 
therefor; and any proxy or power given by a married woman, touching 
any shares of stock of any corporation owned by her, is valid and binding 
without the signature of her husband, the same as if she were unmarried. 


History: En. Sec. 473, Civ. C. 1895; re-en. Sec. 3856, Rev. C. 1907. Cal. Civ. C. 


Sec. 325. 


5956. Affidavit or bond may be required before transfer in case of 
non-resident stockholders. When the shares of stock in a corporation are 
owned by persons residing out of the state, the president, secretary, or 
directors of the corporation, before entering any transfer of the shares on 
its books, or issuing a certificate therefor to the transferee, may require 
from the attorney or agent of the non-resident owner, or from the person 
claiming under the transfer, an affidavit or other evidence that the non- 
resident owner was alive at the date of the transfer, and if such affidavit 
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or other satisfactory evidence be not furnished, may require from the 
attorney, agent, or claimant a bond of indemnity, with two sureties, 
satisfactory to the officers of the corporation; or, if not so satisfactory, 
then one approved by the judge of the district court of the county in 
which the principal office of the corporation is situated, conditioned to 
protect the corporation against any liability to the legal representatives 
of the owner of the shares, in case of his or her death before the transfer, 
and if such affidavit or other evidence or bond be not furnished when 
required, as herein provided, neither the corporation nor any officer 
thereof shall be hable for refusing to enter the transfer on the books of 
the corporation. 


History: En. Sec. 474, Civ. C. 1895; re-en. Sec. 3857, Rev. C. 1907. Cal. Civ. C. 
Sec. 326. 


5957. Five per cent. of stock may demand statement. Whenever any 
person or persons owning five per cent. of the capital stock of any cor- 
poration shall present a written request to the treasurer thereof that 
they desire a statement of the affairs of such corporation, it shall be the 
duty of such treasurer to make a statement of the affairs of the corpora- 
tion, under oath, embracing a particular account of all its assets and 
liabilities in minute detail, and to deliver such statement to the persons 
who presented the said written request to said treasurer within twenty 
days after such presentation, and shall also, at the same time, place and 
keep on file in his office for six months thereafter a copy of such state- 
ment, which shall, at all times during business hours, be exhibited to any 
stockholder of said corporation demanding an examination thereof; such 
treasurer, however, shall not be required to deliver such statement in 
the manner aforesaid oftener than once in six months. If such treasurer 
shall neglect or refuse to comply with any provisions of this chapter, he 
shall forfeit and pay to the person presenting said request the sum of 
fifty dollars, and the further sum of ten dollars for every twenty-four 
hours thereafter until such statement shall be furnished, to be sued for 
and recovered in any court having cognizance thereof. 


History: En. Sec. 27, p. 31, L. 1867; Sec. 472, 5th Div. Comp. Stat. 1887; re-en. 
re-en. Sec. 27, p. 412, Cod. Stat. 1871; re-en. Sec. 475, Civ. C. 1895; re-en. Sec. 3858, 
Sec. 270, 5th Div. Rev. Stat. 1879; re-en. Rev. C. 1907. 


5958. Loan to stockholders. No loan of money shall be made by any 
corporation to any stockholder therein, and if such loan be made to a 
stockholder, the officer who shall make it, or who shall assent thereto, 
shall be jointly and severally lable, to the extent of such loan and inter- 
est, for all the debts of the corporation contracted before the repayment 
of the sum loaned. 

History: En. Sec. 476, Civ. C. 1895; re-en. Sec. 3859, Rev. C. 1907. 


5959. Stock certificate may be issued to bearer. Any corporation now 
existing or hereafter created or organized under or by virtue of the laws 
of the state of Montana, and having a capital stock non-assessable and 
fully paid within the meaning of the laws of this state, and whose object 
or purpose, in whole or in part, is to carry on the business of mining 
within this state, shall have the power to and may, by a vote of its stock- 
holders, holding at least three-fourths of its capital stock, authorize or 
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provide for the transfer and issue of certificates of stock which shall 
entitle the holder or bearer to the ownership of the same upon delivery 
and without transfer by indorsement or on the books of such corpora- 
tion, subject, however, to the by-laws of the corporation and the provisions 
of this act, but no such transfer or issue shall be made except upon sur- 
render and cancellation of the certificate or certificates so to be transferred, 
and all bearer certificates so issued shall be delivered to and receipted for 
on the books of the company by the stockholder or his authorized agent 
at whose request such transfers shall be made, and thereafter, so far as 
the corporation is concerned, the bearer of any such bearer certificate 
shall for all purposes, except that of holding office, be deemed a stock- 
holder of the company, owning and holding the number of shares of its 
capital stock represented by such bearer certificate, and the stock or shares 
thereby represented shall be listed to bearer on the list of stockholders 
and other books of the company. 
History: En. Sec. 1, p. 69, L. 1897; re-en. Sec. 3860, Rev. C. 1907. 


5960. Foreign registry—Proxy. Any corporation which shall have 
issued bearer certificates may establish agencies in other states and in 
foreign countries whereat holders or bearers of bearer certificates may, 
under such regulations as the corporation shall prescribe, register and 
deposit their bearer certificates of stock for voting purposes. Such cor- 
poration shall have the right to appoint and prescribe the duties of, fix 
the compensation, and remove at pleasure its agent or agents at such 
agencies, and also to establish rules and regulations for registering and 
depositing bearer certificates of stock, and may at any time close up or 
terminate any such agency. Whenever, at any meeting of the stock- 
holders of such corporation for election or other purposes, any such agent 
shall certify to the corporation in such manner as it may prescribe, that 
there is registered and deposited with him, to be held by him until after 
the meeting for which such registration and deposit shall have been made, 
a bearer certificate or certificates describing each by its face number, 
number of shares represented, and date of issue, and stating when and 
by whom deposited, the person who shall have made such deposit, may, 
in writing attested by such agent, appoint some suitable person to repre- 
sent him at such meeting as his proxy, and there vote the shares of 
stock represented by his said bearer certificate or certificates so deposited, 
and thereupon the person to whom such proxy shall have been given may 
vote the shares of stock represented by such bearer certificate or certifi- 
cates, in all matters and things upon which votes are cast or had at such 
meeting. 

History: En. Sec. 2, p. 69, L. 1897; re-en. Sec. 3861, Rev. C. 1907. 


5961. Notice of meetings waived. It shall not be necessary for the 
corporation or its officers or trustees or directors to give any personal 
notice or notice by mail to holders or bearers of such bearer certificates 
of any meeting of stockholders for the purpose of electing trustees or 
directors, or for any other purpose, or of any action taken or proposed 
to be taken by such corporation or its stockholders or its trustees or its 
directors at any meeting, but such notice may, in every case, be given to 
such holder or bearers of bearer certificates by publication in a news- 
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paper as now provided by law, and shall be valid and binding. Every 

holder of a bearer certificate shall be held to have waived any notice of 

any stockholders’ meeting for any purpose, or of any action or proposed 

action of the corporation or its stockholders or trustees or directors, 

except by publication in some newspaper when it is required by law. 
History: En. Sec. 3, p. 69, L. 1897; re-en. Sec. 3862, Rev. C. 1907. 


5962. Bearer may vote. Except as herein provided, stock or shares of 
stock represented by a bearer certificate can only be voted or represented 
by actual production of such bearer certificate at the time of voting or 
representation, and by the bearer thereof. In all cases the actual produc- 
tion of a bearer certificate shall, so far as the corporation is concerned, 
be conclusive evidence of the bearer’s right to vote or represent the shares 
it represents. 

History: En. Sec. 4, p. 70, L. 1897; re-en. Sec. 3863, Rev. C. 1907. 


5963. Dividends payable to bearer. Dividends to holders of bearer 
certificates shall only be paid to the bearers thereof upon production of 
such certificates, except where such certificates of stock have attached to 
them dividend coupons payable to bearer, in which case dividends may be 
paid to the bearer of the proper dividend coupon upon its presentation and 
surrender, without the production of the certificate to which such divi- 
dend coupons belonged. 

History: En. Sec. 5, p. 70, L. 1897; re-en. Sec. 3864, Rev. C. 1907. 


5964. Bearer certificates convertible into registered certificates. 
Bearer certificates may at any time be converted into registered certifi- 
eates, such as are now provided for by law, upon the request of the 
bearer of such bearer certificates, and the surrender of such bearer cer- 
tificates to the corporation and the cancellation thereof, and registered 
certificates may also be converted and exchanged for bearer certificates 
at the request of the owners of such registered certificates, and the sur- 
render and cancellation thereof. 

History: En. Sec. 6, p. 71, L. 1897; re-en. Sec. 3865, Rev. C. 1907. 


5965. Corporation may adopt necessary by-laws. The corporation may 
do all acts and adopt all by-laws and resolutions necessary or proper to 
carry into effect the powers herein granted, and to provide for details in 
the exercise thereof, subject, however, to the provisions of this act. 

History: En. Sec. 7, p. 71, L. 1897; re-en. Sec. 3866, Rev. C. 1907. 


5966. Liability of stockholders. The stockholders of every corporation 
shall be severally and individually liable to the creditors of the corpora- 
tion in which they are stockholders, to the amount of unpaid stock held 
by them respectively, for all acts and contracts made by such corporation, 
until the whole amount of capital stock subseribed for shall have been 
paid in. 

History: Ap. p. Sec. 12, p. 27, L. 1867; Division Compiled Statutes of 1887, in 
re-en. Sec, 12, p. 408, Cod. Stat. 1871; Kelly v. Clark, 21 Mont. 291, 53 Pac. 959. 
re-en. Sec. 255, 5th Div. Rev. Stat. 1879; 
amd. Sec. 457, 5th Div. Comp. Stat. 1887; 


re-en. Sec. 470, Civ. C. 1895; re-en. Sec. . : § 
: ; itors of the corporation, see note in 3 
3853, Rev. C. 1907. Cal. Civ. C. Sec. 322. A. 8. R. 806. ’ 


Cited or applied as section 457, Fifth Liability of stockholder for debts of 
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corporation, see notes in 49 Am. Dec. 308; including claim for tort, see note in 19 


99 Am. Dee. 432. Ann. Cas. 138. 

Creditor’s knowledge that stock is un- Limitation of action to enforce stock- 
paid as affecting stockholder’s liability, holder’s statutory liability, see note in 
see note in 7 A. L. R. 972. 8 Ann, Cas. 505. 


Debts for which stockholder is liable as 


5967. Payment for subscribed stock. It shall be lawful for the direct- 
ors to call in and demand from the stockholders, respectively, all such 
sums of money by them subscribed, at such times and in such payments 
or instalments as the directors shall deem proper, not to exceed twenty 
per cent. in any one month, under the penalty of forfeiting the shares of 
stock subscribed for, and all previous payments made thereon, if pay- 
ment shall not be made by the stockholders within sixty days after a per- 
sonal demand or notice requiring such payment shall have been pub- 
lished for six successive weeks in the newspaper nearest the place where 
the business of the company shall be carried on as aforesaid. 


History: En. Sec. 452, Civ. C.1895; re-en. pendent on whole amount of stock having 
Sec. 3851, Rev. C. 1907. been subscribed, see notes in 16 Ann. Cas. 


Liability on stock subscription as de- 1258 aye ae ee 


5968. Promissory notes in payment of shares of stock. Every promis- 
sory note given in payment, or in part payment of, or as evidence of a 
promise to pay for any shares of stock in any corporation subscribed for 
by the maker of such note, shall be made payable to the corporation issu- 
ing the stock so subscribed for, or to the officer or agent of such corpora- 
tion through whom such stock is to be delivered to the maker of such 
note, and shall have written or printed across the face thereof the fol- 
lowing words: 

‘‘Subseription note for (state number) shares of the capital stock of 
(state name of corporation),’’ and every corporation, or officer or agent 
thereof, accepting or receiving any- such note made payable to any per- 
son other than the corporation issuing such stock, or to the officer or agent 
of such corporation through whom such stock is to be delivered to the 
maker of the note, or accepting or receiving any such note without such 
words being written or printed across the face thereof, shall be deemed 
guilty of a misdemeanor, and, upon conviction thereof, shall be punished 
by a fine of not less than one hundred dollars nor more than one thou- 
sand dollars, or by imprisonment in the county jail not exceeding six 
months, or by both such fine and imprisonment. 

History: En. Sec. 1, Ch. 121, L. 1919. 


5969. Same—Defenses available in action on. If any such stock sub- 
scription note shall be assigned or transferred by the payee named therein 
to any person, association, or corporation, the maker thereof, in any action 
instituted to collect the same, or any part thereof, shall have the right to 
interpose any and all defenses which such maker might have interposed 
if such action had been instituted by the payee named therein. 

History: En. Sec. 2, Ch. 121, L. 1919. 


5970. Stock issued for purchase of property. The directors of any 
corporation may purchase mines, manufactories, and other property neces- 
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sary for its business, and issue stceck to the amount of the value thereof 
in payment therefor, and the stock so issued shall be declared and taken 
to be full paid stock and not liable to any further call, neither shall the 
holders thereof be liable for any further payments under the provisions 
of section 5966 of this code; provided, that on mines any arbitrary value 
may be fixed and such value shall, regardless of the actual value, be 
deemed the value thereof, so as to make the stock issued in payment 
therefor at such arbitrary value full paid stock as above defined, and 
wherever stock has been heretofore issued by corporations in payment for 
mines purchased by it, such stock so issued shall be deemed full paid 
stock, regardless of the actual value of the mine at the time of such pur- 
chase. In all statements and reports of the corporation to be published, 
this stock shall not be stated or reported as being issued for cash paid 
into the corporation, but shall be reported in this respect according to 
the facts. 


History: Ap. p. Sec. 13, p. 27, L. 1867; 
re-en. Sec. 13, p. 408, Cod. Stats. 1871; 
re-en. Sec. 256, 5th Div. Stat. 1879; amd. 
Sec. 458, 5th Div. Comp. Stat. 1887; amd. 
Sec. 410, Civ. C. 1895; re-en. Sec. 3824, Rev. 
C. 1907. 


‘This section is direct authority for the 
receipt, by a domestic corporation, of 
mines, manufactories, and other like prop- 
erty in payment of the capital stock, and 
such stock shall be deemed fully paid-up 
stock; it tends, with other provisions of 


the law, to show that the capital stock of 
a foreign corporation may consist, in 
whole or in part, of something other than 
money. State v. Clements, 37 Mont. 314, 
319, 96 Pac. 498. ~ 

There can be no presumption that the 
capital stock of a corporation shall be 
deemed to be paid for in money. State v. 
Clements, 37 Mont. 314, 319, 96 Pace. 498. 

Cited or applied as section 458, Fifth 
Division Compiled Statutes of 1887, in 
Kelly v. Clark, 21 Mont. 291, 53 Pac. 959. 


5971. Acquisition of stock or securities of other corporations. Any 
corporation, formed under the laws of the territory or state of Montana, 
whether previous to or since the taking effect of the codes on July 1, 1895, 
or hereafter to be formed, may purchase or otherwise acquire, own, hold, 
mortgage, pledge, sell, assign, transfer, or otherwise dispose of shares of 
the capital stock of, or any bonds, securities, or other evidence of indebted- 
ness created by any other corporation or corporations, wherever formed or 
organized, and while such owner may exercise all the rights, powers, and 
privileges of ownership, including the right to vote upon such stock; pro- 
vided, however, that it is not intended hereby to give the right to exer- 
cise any of the powers or purposes in this section mentioned in any case 
where it is forbidden so to do by any provision of the constitution or 
statutes of the United States of America or the state of Montana. 


En. Sec. 4, Ch. 106, L. 1909. Co. v. Yoder, 41 Mont. 245, 247, 108 Pac. 


The only provisions looking to the mer- ote. 
ger of corporations are found in section 
6650 and this section, authorizing one cor- 
poration to acquire shares of stock in 
another. United Missouri River Power 


History: 


Power of corporation to acquire stock in 
other corporations, see notes in 36 A.S. R. 
134; 28 Am. Rep. 15; 18 L. R. A. 252: 


5972. Anti-trust law continued in force. Nothing herein contained 
shall be construed as repealing any of the provisions of chapter 97, Laws 
of 1909, of the eleventh legislative assembly (sections 10901 to 10903), 
known as the anti-trust law. 

History: En. Sec. 5, Ch. 106, L. 1909. 
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CHAPTER 7. 
ASSESSMENTS. 


Section 5973. Directors May Levy Assessment. 


5974. Limitation Upon Amount of Assessment. 

5975. Levy of Asssessment—Unpaid Assessment. 

5976. Contents of Order for Assessment. 

5977. Notice of Assessment—Form. 

5978. Publication and Service of Notice. 

5979. Delinquent Notice—Form. 

5980. Contents of Notice. 

5981. How Published. 

5982. Jurisdiction Acquired by Publication of Notice. 
5983. Sale to Be at Public Auction. 

5984. Highest Bidder to Be the Purchaser. 

5985. Corporation May Purchase in Default of Bidder. 
5986. Disposition of Stock Purchased by Corporation. 
5987. Extension of Time of Delinquent Sale. 

5988. Assessment Shall Not Be Invalidated. 

5989. Action for Recovery of Stock—Limitation Thereon. 
5990. Proofs of Publication and Sale. 

5991. Waiver of Sale—Action to Recover Assessment. 
5992. To What Corporations Applicable. 

5993. Other Corporations May Make Stock Assessable. 


5973. Directors may levy assessment. The directors of any corpora- 
tion formed or existing under the laws of this state, may, for the pur- 
poses of paying expenses, conducting business, or paying debts, levy and 
collect assessments upon the subscribed capital stock thereof, in the man- 
ner and form and to the extent provided herein. 


History: Sec. 3837, Rev. C. 1907. Cal. 
Civ. C. Sec. 331. 


Note.—Sections 5973 to 5992 were en- 
acted in substance as sections 1 to 17, pp. 
84 to 88, Laws of 1883; re-enacted as sec- 
tions 496 to 512, Fifth Division Compiled 
Statutes 1887; re-enacted in present form 
as sections 490 to 509, Civil Code 1895; re- 
enacted as sections 3867 to 3886, Revised 


Cited or applied as section 3867, Revised 
Codes, in Enterprise Sheet Metal Works v. 
Schendel, 55 Mont. 42, 52, 173 Pac. 1059. 


Right of corporation to make assessment 
of stock, see’ notes in 76 A. S. R. 126; 
45 L. BR. A. 648; 22 L. R. A. (N.S.) 1018. 

Right to make successive assessments on 
stockholders to pay debts, see note in 66 
L. R. A. 971, 


‘Codes 1907. 


5974. Limitation upon amount of assessment. No one assessment 
must exceed five per cent. of the amount of the capital stock named in 
the articles of incorporation, except that if the whole capital stock of a 
corporation has not been paid up, and the corporation is unable to meet 
its liabilities or to satisfy the claims of its creditors, the assessment may 
be for the full amount unpaid upon the capital stock; or, if a less amount 
is sufficient, then it may be for such-a percentage as will raise that amount. 

History: Sec. 3868, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 332. 


5975. Levy of assessment—Unpaid assessment. No assessment must 
be levied while any portion of a previous one remains unpaid, unless: 

1. The power of the corporation has been exercised in accordance 
with the provisions of this chapter for the purpose of collecting such 
previous assessment ; 

2. The collection of the previous assessment has been enjoined; or, 

3. The assessment falls within the provisions of the preceding section. 

History: Sec. 3869, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 333. 
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5976. Contents of order for assessment. Every order levying an assess- 
ment must specify the amount thereof, when, to whom, and where pay- 
able; fix a day, subsequent to the full term of publication of the assess- 
ment notice, on which the unpaid assessment shall be delinquent, not less. 
than thirty nor more than sixty days from the time of making the order 
levying the assessment, and a day for the sale of delinquent stock, not 
less than fifteen nor more than sixty days from the day the stock is 
declared delinquent. 

History: Sec. 3870, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 334.. 


5977. Notice of assessment—Form. Upon the making of the order 
the secretary shall cause to be published a notice thereof in the following 
form: 

(Name of corporation in full. Location of the principal place of busi- 
ness.) Notice is hereby given, that at a meeting of the directors, held on 
the (date), an assessment of (amount) per share was levied upon the 
eapital stock of the corporation, payable (when, to whom, and where). 
Any stock upon which the assessment shall remain unpaid on the (day 
fixed) will be delinquent and advertised for sale at public auction, and, 
unless payment is made before, will be sold on the (day appointed), to 
pay the delinquent assessment, together with costs of advertising and 
expenses of sale. 

(Signature of secretary, with location of office.) 
History: Sec. 3871, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 335. 


5978. Publication and service of notice. The notice must be person- 
ally served upon each stockholder, or, in lieu of personal service, must 
be sent within ten days after the assessment through the mail, addressed 
to each stockholder at his place of residence, if known, and if not known, 
at the place where the principal office of the corporation is situated, and 
be published once a week, for four successive weeks, in some newspaper 
of general circulation and devoted to the publication of general news, at 
the place designated in the articles of incorporation as the principal place 
of business, and also in some newspaper published in the county in which 
the works of the corporation are situated, if a paper be published therein. 
If the works of the corporation are not within a state or territory of the 
United States, publication in a paper of the place where they are situated 
is not necessary. If there be no newspaper published at the place desig- 
nated as the principal place of business of the corporation, then the pub- 
lication must be made in some other newspaper of the county, if there 
be one, and there be none, then in a newspaper published in an adjoining 
eounty. 

History: Sec. 3867, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 336. 


5979. Delinquent notice—Form. If any portion of the assessment 
mentioned in the notice remains unpaid on the days specified therein for 
declaring the stock delinquent, the secretary, unless otherwise ordered by 
the board of directors, shall cause to be published in the same papers in 
which the notice hereinbefore provided for shall have been published; a 
notice substantially in the following form: 

(Name in full. Location of principal place of business.) Notice — 
There is delinquent upon the following subscribed stock, on account of 
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assessment levied on the (date), (and assessments levied previous thereto, 
if any), the several amounts set opposite the names of respective share- 
holders as follows: (Names, number of certificate, number of shares, 
amounts.) And in accordance with law (and an order of the board of 
directors, made on the (date), if such order shall have been made), so 
many shares of each parcel of stock as may be necessary, will be sold at 
the (particular place), on the (date), at (the hour) of such day, to pay 
delinquent assessments thereon, together with costs of advertising and 
expenses of sale. 
(Name of secretary, with location of office.) 
History: Sec. 3873, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 337. 


5980. Contents of notice. The notice must specify every certificate 
of stock, the number of shares it represents, and the amount due thereon, 
except where certificates may not have been issued to parties entitled 
thereto, in which case the number of shares and amount due thereon, 
togther with the fact that the certificates for such shares have not been 
issued, must be stated. 

History: Sec. 3874, Rev. C.1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 333. 


5981. How published. The notice, when published in a daily paper, 
must be published for ten days, excluding Sundays and holidays, pre- 
vious to the day of sale. When published in a weekly paper, it must be 
published in each for two weeks previous to the day of sale. The first 
publication of all delinquent sales must be at least fifteen days prior to 
the day of sale. 

History: Sec. 3875, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 339. 


5982. Jurisdiction acquired by publication of notice. By the publi- 
cation of the notice, the corporation acquires jurisdiction to sell and 
convey a perfect title to all of the steck described in the notice of sale 
upon which any portion of the assessment or costs of advertising remains 
unpaid at the hour appointed for the sale, but must sell no more of such 
stock than is necessary to pay the assessment due and costs of sale. 

History: Sec. 3876, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 340. 


5983. Sale to be at public auction. On the day, at the place, and at 
the time appointed in the notice of sale, the secretary must, unless other- 
wise ordered by the board of directors, sell or cause to be sold at public 
auction, to the highest bidder for cash, so many shares of each parcel of 
the described stock as may be necessary to pay the assessment and charges 
thereon, according to the terms of sale; if payment is made before the 
time fixed for sale, the party paying is only required to pay the actual 
cost of advertising, in addition to the assessment. 

History: Sec. 3877, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 341. 


5984. Highest bidder to be the purchaser. The person offering at such 
sale to pay the assessment and costs for the smallest number of shares or 
fraction of a share is the highest bidder, and the stock purchased must be 
transferred to him on the stock books of the corporation, on payment of 
the assessment and costs. 

History: Sec. 3878, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 342. 
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5985. Corporation may purchase in default of bidder. If, at the sale 
of stock, no bidder offers the amount of the assessments and costs and 
charges due, the same may be bid in and purchased by the corporation 
through the president, secretary, or any director thereof, at the amount 
of the assessments, costs, and charges due; and the amount of the assess- 
ments, costs, and charges must be credited as paid in full on the books 
of the corporation, and entry of the transfer of the stock to the corpora- 
tion must be made on the books thereof. While the stock remains the 
property of the corporation it is not assessable, nor must any dividends 
be declared thereon; but all assessments and dividends must be appor- 
tioned upon the stock held by the stockholders of the corporation. 

History: Sec. 3879, Rey. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 343. 


5986. Disposition of stock purchased by corporation. All purchases 
of its own stock made by any corporation vest the legal title to the same 
in the corporation, and the stock so purchased is held subject to the con- 
trol of the stockholders, who may make such disposition of the same as 
they deem fit, in accordance with the by-laws of the corporation or vote 
of a majority of all the remaining shares. Whenever any portion of the 
capital stock of a corporation is held by the corporation by purchase, a 
majority of the remaining shares is a majority of the stock for all pur- 
poses of election or voting on any question at a stockholders’ meeting. 

History: Sec. 3880, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 344. 


5987. Extension of time of delinquent sale. The dates fixed in any 
notice of assessment or notice of delinquent sale, published according to 
the provisions hereof, may be extended from time to time for not more 
' than thirty days, by order of the directors entered on the records of the 
corporation; but no order extending the time for the performance of any 
act specified in any notice is effectual unless notice of such extension or 
postponement is appended to and published with the notice to which the 
order relates. 

History: Sec. 3881, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 345. 


5988. Assessment shall not be invalidated. No assessment is invali- 
dated by a failure to make publication of the notices hereinbefore pro- 
vided for, nor by the non-performance of any act required in order to 
enforce the payment of the same, but in case of any substantial error or 
omission in the course of proceedings for collection, all previous proceed- 
ings, except the levying of the assessment, are void, and publication must 
begin anew. 

History: Sec. 3882, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 346. 


5989. Action for recovery of stock—Limitation thereon. No action 
must be sustained to recover stock sold for delinquent assessments, upon 
the ground of irregularity or defect of the notice of sale, or defect or 
irregularity in the sale, unless the party seeking to maintain such action 
first pays or tenders to the corporation, or the party holding the stock 
sold, the sum for which the same was sold, together with all subsequent 
assessments which may have been paid thereon and interest on such sums 
from the time they were paid; and no such action must be sustained 
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unless the same is commenced by the filing of a complaint and the issu- 
ing of a summons thereon within six months after such sale was made. 


History: Sec. 3883, Rev. C. 1907. See Cited or applied as section 3883, Revised 
also history of Sec. 5973. Cal. Civ. C. Sec.* Codes, in Edwards v. Plains Light and 
347. Water Co., 49 Mont. 535, 547, 143 Pac. 962. 


5990. Proofs of publication and sale. The publication of notice 
required by this chapter must be proved by the affidavit of the printer, 
foreman, or principal clerk of the newspaper in which the same was pub- 
lished; and the affidavit of the secretary or auctioneer is prima facie evi- 
dence of the facts therein stated. Certificates, signed by the secretary 
and under the seal of the corporation, are prima facie evidence of the 
contents thereof. 

History: Sec. 3884, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 348. 


5991. Waiver of sale—Action to recover assessment. On the day 
specified for declaring the stock delinquent, or at any time subsequent 
thereto and before the sale of the delinquent stock, the board of directors 
may elect to waive further proceedings under this chapter for the col- 
lection of delinquent assessments, or any part or portion thereof, and 
may elect to proceed by action to recover the amount of the assessment 
and the costs and expenses already incurred, or any part or portion 
thereof. 

History: Sec. 3885, Rev. C. 1907. See also history of Sec. 5973. Cal. Civ. C. Sec. 349. 


5992. To what corporations applicable. The provisions of this chap- 
ter only apply to such corporations whose articles of incorporation set 
forth the fact that the stock of such corporation is assessable. 

History: Sec. 3886, Rev. C. 1907. See also history of Sec. 5973. 


5993. Other corporations may make stock assessable. Any corporation 
organized under the laws of the state of Montana whose stock is not 
assessable may, by and with the consent of stockholders in such corpora- 
tion, holding three-fourths of the stock of such corporation, in writing, 
spread upon the records of such corporation, render its stock assessable, 
uuder the provisions of this chapter. The board of directors of any cor- 
poration formed under the laws of the state of Montana, where such cor- 
poration desires to avail itself of the provisions of this chapter, shall file 
and have recorded in the office of the secretary of state, and in the office 
of the county clerk and recorder where the original articles of incorpora- 
tion were filed, a certificate, duly acknowledged as provided in eases of 
articles of incorporation, stating that the stock of such corporation has 
been rendered assessable by a compliance with the provisions of this sec- 
tion, and thereafter such corporation shall have the right to levy assess- 
ments upon its capital stock as provided in this chapter. 


History: En. Sec. 18, p. 88, L. 1883; 
re-en. Sec. 513, 5th Div. Comp Stat. 1887; 
amd. Sec. 1, p. 92, L. 1893; amd. Sec. 510, 
Civ. C. 1895; re-en. Sec. 3887, Rev. C. 1907; 
amd. Sec. 1, Ch. 2, L. 1919. 


In enacting this section (before the 
amendment of 1919), the legislature in- 
tended to and did make the individual 
stockholder, and not the share of stock, 


the unit of voting power, and such a 
change made with the consent of only 
ninety-six out. of three hundred and one 
stockholders, though it was made by those 
owning more than three-fourths of the 
company’s stock, was without effect, and 
an assessment levied in pursuance thereor 
was void. Smith v. Iron Mountain Tunne} 
Co., 46 Mont. 13, 18, 125 Pac. 649. 
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CHAPTER 8. 


POWERS AND DUTIES OF CORPORATIONS. 


Section 5994. Powers of Corporations. 


5995. Limitation of Powers. 

5996. Issuing Bills Prohibited. 

5997. Reservation of Power to Repeal. . 

5998. Corporate Existence Cannot Be Gueniioned: 

5999. Name. 

6000. Corporations to Organize Within One Year. 

6001. Consolidation Not to Make Foreign Corporations. 

6002. Real Property—How Much May Be Acquired by Corporations. 
6003. Annual Statement of Corporations. 


5994. Powers of corpcrations. Every corporation, as such, has power: 

1. Of succession, by its corporate name, for the period limited in its 
articles of incorporation; 

2. To sue and be sued, in any court; 

3. To make and use a common seal, and alter same at pleasure; 

4. To purchase, hold, and convey such real and personal estate as the 
purposes of the corporation may require; 

5. To appoint such subordinate officers or agents as the business of 
the corporation may require, and to allow them suitable compensation ; 

6. To make by-laws, not inconsistent with any existing law, for the 
management of its property, the regulation of its affairs, and for the 
transfer of its stock; 

7. To enter into any obligations or contracts essential to the transac- 
tion of its ordinary affairs, or for the purposes of the corporation; 

8. To create two or more kinds of stock of such classes, with such 
designation, preferences, and voting powers, or restrictions or qualitica- 
tions thereof, as shall be stated or expressed in the articles of incorpora- 
tion, and the power to increase or decrease the stock, as in this code 
elsewhere provided, shall apply to all or any of the classes of stock; but 
at no time shall the total amount of the preferred stock exceed two-thirds 
of the actual capital paid in cash or property; and such preferred stock 
may, if desired, be made subject to redemption at not less than par, at a 
fixed time and price, to be expressed in the stock certificate thereof; and 
the holders thereof shall be entitled to receive, and the corporation shall 
be bound to pay thereon, a fixed yearly dividend, if actually earned, to be 
expressed in the certificate, not exceeding eight per centum, payable 
quarterly, semi-annually, or annually, before any dividend shall be set 
apart or paid in the common stock, and such dividend may be made cumu- 
lative. Unless its original or amended articles of incorporation shall so 
provide, no corporation shall create preferred stock. 


History: En. Sec. 44, p. 35, L. 1867; re-en. 


Sec. 37, p. 415, Cod. Stat. 1871; re-en. Sec. 


280, 5th Div. Rev. Stat. 1879; re-en. Sec. 
482, 5th Div. Comp. Stat. 1887; amd. Sec. 
520, Civ. C. 1895; amd. Sec. 3, Ch. 102, 
L. 1905; re-en. Sec. 3889, Rev. C. 1907; 
amd. Sec. 2, Ch. 88, L. 1915. Cal. Civ. C. 
Sec. 354. 


There being no statutory provision as to 
the amount of capital stock of a corpora- 


tion that must be subscribed before the 
corporation can do business, the general 
rule applies that all of such stock must be 
subscribed before the corporation can re- 
cover on a stock subscription. Enterprise 
Sheet Metal Works v. Schendel, 55 Mont. 
42, 52, 173 Pac. 1059. 

Under this section and the next sue- 
ceeding section, a mercantile corporation 
has no power to enter into contracts or 
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obligations of guaranty. Kellogg-Mackay 
Co. v. Havre Hotel Co., 199 Fed. 727, 733. 


Power of corporation to borrow money, 
see note in 111 A. S. R. 309. 
Power of corporations to purchase their 


5995. Limitation of powers. 


CORPORATIONS. 


own capital stock, see notes in 33 A. S. 
339; 18 L. R. A. 254; 61 1. BR. A. 6 
25 LR. A. WON. 8.) 505.80) Tas Hea 
694; 44 L. R. A. (N. 8S.) 156; L. 
1916F, 286. 


In addition to the powers enumerated 


in the preceding section, and to those elsewhere expressly given, no cor- 
poration shall possess or exercise any corporate powers, except such as 
are necessary to the exercise of the powers so enumerated and given. 


History: Ap. p. Sec. 45, p. 35, L. 1867; re-en. Sec. 38, p. 415; Cod. Stat. 1871; 
re-en. Sec. 281, 5th Div. Rev. Stat. 1879; re-en. Sec. 483, 5th Div. Comp. Stat. 1887; 


amd. Sec. 521, Civ. C. 1895; re-en. Sec. 3890, Rev. C. 1907. Cal. Civ. C. Sec. 355. 


5996. Issuing bills prohibited. No corporation shall create or issue 
bills, notes, or other evidence of debt, upon loans or otherwise, for cir- 


culation as money. 
History: 


En. Sec. 47, p. 36, L. 1867; re-en. Sec. 40, p. 415, Cod. Stat. 1871; re-en. 


Sec. 283, 5th Div. Rev. Stat. 1879; re-en. Sec. 485, 5th Div. Comp. Stat. 1887; amd. Sec. 
522, Civ. C. 1895; re-en. Sec. 3891, Rev. C. 1907. Cal. Civ. C. Sec. 356. 


5997. 


Reservation of power to repeal. Every grant of corporate 


power is subject to alteration, suspension, or repeal, in the discretion of 


the legislative assembly. 


History: En. Sec. 394, Civ. C. 1895; re-en. 
Sec. 3809, Rev. C. 1907. Field Civ. C. Sec. 
381. 

When a mining company was organized 
between 1889 and 1898, the statute was 
made a part of its charter, giving notice 
to all concerned that the legislature of the 
state, might at any time alter, amend, or 
repeal the law under which it existed. 
Allen v. Ajax Mining Co., 30 Mont. 490, 
504, 77 Pac. 47. See Somerville v. St. 


Louis M. & M. Co., 46 Mont. 268, 275, 
127 Pac. 464. 


Right under reserved power to amend or 
repeal charter of corporation to change 
the rights of stockholders as to voting the 
stock, see note in 22 L. R. A. (IN. 8.) 420. 

Regulation of rates of public service 
corporation fixed by franchise or charter 
as exercise of reserved power to alter 
charter, see note in L. R. A. 1915C, 277. 


5998. Corporate existence cannot be questioned. One who assumes 
an obligation to an ostensible corporation, as such, cannot resist the obli- 
gation on the ground that there was in fact no such corporation until 
that fact has been adjudged in a direct proceeding for the purpose. 


History: En. Sec. 395, Civ. C. 1895; re-en. 
Sec. 3810, Rev. C. 1907. Field Civ. C. Sec. 
382. 


A corporation that has been engaged in 
business, apparently in good faith, cannot 
avoid liability on the ground that its 
directors, in the conduct of its private 
affairs, never observed the forms of law 


5999. Name. 


in perfecting the organization, and, there- 
fore, that it had ceased to exist as a vor- 
poration, Daily v. Marshall, 47 Mont. 377, 
396, 183 Pac. 681. 


Estoppel of corporation to deny cor- 
porate existence and capacity, see note in 
33 A. S. R. 184. 


Every corporation must have a corporate name, which 


it has no power to change unless expressly authorized by law, but the 
name is to be deemed so far matter of description that a mistake in the 
name in any instrument may be disregarded, if a sufficient description 


remains by which to ascertain the corporation intended. 


History: En. Sec. 396, Civ. C. 1895; re-en. 
Sec. 3811, Rev. C. 1907. Field Civ. C. Sec. 
383. 


Change of name of private corporation, 
see note in 19 Ann. Cas. 1238. 

Personal liability of officers or stock- 
holders for debts of corporation which has 


made an unauthorized change in its name, 
see note in 8 A. L. R. 583. 

What names import corporation within 
rule that one contracting with body de- 
scribed by corporate name is estopped to 
deny its corporate existence, see note in 
5 A. L. R. 1580. 
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6000. Corporations to organize within one year. If a corporation does 
not organize and commence the transaction of its business or the construc- 
tion of its works within one year from the date of its incorporation, its 
corporate powers cease. The due incorporation of any company, claim- 
ing in good faith to be a corporation under this part, and doing business 
as such, or its right to exercise corporate powers, shall not be inquired 
into collaterally in any private suit to which such de facto corporation 


may be a party; but such inquiry may be had at the suit of the state on 


information of the attorney-general. 


History: En. Sec. 523, Civ. C. 1895; re-en. 
Sec. 3892, Rey. C. 1907. Cal. Civ. C. Sec. 
358. 


Failure to comply with statutory pro- 
visions relative to the formation of cor- 
porations, does not ipso facto work a dis- 
solution nor permit the question of the 
corporate capacity to be raised collaterally 
by a private citizen in a controversy be- 
tween him and the corporation. Daily v. 
Marshall, 47 Mont. 377, 392, 133 Pac. 681. 

It was the purpose of the legislature to 
prohibit inquiry in any private civil action 
into the question whether the ostensible 
corporation has a legal existence, further 
than to ascertain whether the requirements 
prescribed by the section of the code rela- 
tive to the formation of corporations have 
been observed. Daily v. Marshall, 47 
Mont. 377, 395, 133 Pac. 681. 

After a corporation has been lawfully 
organized, its character, as such, cannot 
be inquired into collaterally at the instance 
of a private citizen in a controversy be- 
tween him and it, and its legal capacity 
can be brought in question by the state 
only through its proper officer, as pre- 
seribed in this section, and for one of the 
causes enumerated in section 9577. Barnes 
v. Smith, 48 Mont. 309, 316, 137 Pac. 541. 

Where there is no board of directors or 
secretary of a corporation, the entire capi- 
tal stock of which is owned by a man and 


6001. 
road, telegraph, telephone, express, 


Consolidation not to make 


his wife, and where the man is president 
and has used the corporation to further his 
own personal ends, he is estopped to claim 
that he and the corporation are distinct 
entities, that he bears a fiduciary relation 
toward it, and that he had no authority 
to authorize a bank, with which he had 
deposited money for the corporation, to 
apply the deposit in discharge of his per- 
sonal obligation. Hanson Sheep Co. v. 
Farmers & Traders’ State Bank, 53 Mont. 
324, 335, 163 Pac. 1151. 


When the entity of a corporation has 
fallen into a condition of- abeyance, the 
public is not supposed to know of the fact; 
hence, where strangers have dealt. with 
the corporation, it can be held for all obli- 
gations assumed by its officers in its name. 
Hanson Sheep Co. vy. Farmers & Traders’ 
State Bank, 53 Mont. 324, 336, 163 Pac. 
aD te 


The rule that the legal capacity of a 
corporation cannot be inquired into eol- 
laterally by a private person in a contro- 
versy between it and him does not pre- 
clude courts to examine into the facts of 
a particular case to determine the identity 
of a person who uses the name of a corpor- 
ation for his own purposes, and to fix lia- 
bility upon him for the ostensible corpor- 
ate acts. Hanson Sheep Co. v. Farmers 
& Traders’ State Bank, 53 Mont. 324, 337, 
163e Pace lol. 


foreign corporations. If any rail- 
or other corporation or company 


organized under any of the laws of this state, shall consolidate by sale or 
otherwise with any railroad, telegraph, telephone, express, or other cor- 
poration organized under any of the laws of any other state or territory, 
or of the United States, the same shall not thereby become a foreign cor- 
poration, but the courts of this state shall retain jurisdiction over that 
part of the corporate property within the limits of the state in all mat- 
ters that may arise as if said consolidation had not taken place. 
History: En. Sec. 524, Civ. C. 1895; re-en. Sec. 3893, Rev. C. 1907. 


6002. Real property—How much may be acquired by corporations. 
No corporation shall acquire or hold any more real property than may be 
reasonably necessary for the transaction of its business, or the construc- 
tion of its works, except as otherwise specially provided. A corporation 


95 


6003] 


CORPORATIONS. 


[Part IIL 


may acquire real property as provided in the Code of Civil Procedure, 


sections 9933 to 9958. 


History: En. Sec. 526, Civ. C. 1895; re-en. 
Sec. 3895, Rev. C. 1907. Cal. Civ. C. Sec. 
360. 


The changing of the channel of a stream, 
which would otherwise have to be crossed 
by a railway to conform to the route se- 
leeted by it, when necessary to make the 
road secure for life and property, is a part 
of the construction of the road, and author- 
ity is granted to secure the necessary 
amount of land to make such change by 
means of condemnation proceedings. State 
ex rel. Bloomington y. District Court, 34 
Mont. 535, 543, 88 Pac. 44. See Archer v. 
Chicago, Milwaukee & St. Paul Ry. Co., 41 
Mont. 56, 70, 108 Pac. 571; Northern Pa- 
cific Ry. Co. v. McAdow, 44 Mont. 547, 
554, 121 Pac. 473; Postal Tel. Cable Co. of 
America v. Nolan, 53 Mont. 129, 137, 162 
Pac. 169. 

This section furnishes no authority for 


main by a foreign corporation. Helena 
Power Transmission Co. v. Spratt, 35 
Mont. 108, 130, 88 Pac. 773; Spratt v. 
Helena Power Transmission Co., 37 Mont. 
60, 79, 94 Pac. 631. 


By this section the legislature intended 
to give foreign corporations the same 
power in this respect as domestic corpora- 
tions enjoy. Spratt v. Helena Power 
Transmission Co., 37 Mont. 60, 79, 94 Pac. 
631. 

The provisions of this section and sec- 
tions 6503 and 6507 are exceedingly lib- 
eral, but they must be interpreted in the 
light of section 9937, and the rule of neces- 
sity must be determinative of the right to 
take in each instance. Northern Pacific 
Ry. Co. v. MeAdow, 44 Mont. 547, 555, 121 
Ieee Gall Sy 


Cited or applied as section 3895, Revised 
Codes, in Uihlein vy. Caplice Commercial 


the exercise of the right of eminent do- 


6003. Annual statement of corporations. Every corporation, having 
a capital stock, except banks, trust companies, and building and loan 
associations, shall by March 1st of each year hereafter, file in the office 
of the county clerk and recorder of the county in which the principal 
place of business of such corporation is situated, a report of the condi- 
tion of said corporation on December 31st preceding, which shall state 
the amount of the authorized capital stock, the proportion thereof actually 
paid in, and the amount thereof actually paid mm in cash, and the amount 
issued, if any, in payment of property purchased, services rendered, or 
labor performed, and the amount of existing debts, and also the names 
and addresses of the directors or trustees, and of the president, vice- 
president, general manager (if any), and secretary and treasurer of the 
corporation. Such report shall be signed by the president or vice-president 
and a majority of the directors, inclusive of the president or vice-president. 
The report shall be verified by the oath of the president, vice-president, 
secretary, or treasurer of such corporation. If the directors or trustees of 
any corporation shall fail to file such report, the directors of the cor- 
poration shall jointly and severally be hable for all debts or judgments 
of the corporation then existing, or which may thereafter be in anywise 
incurred until such report shall be made and filed; provided, however, 
that if within twenty days of such failure a director or directors shall 
make and file, as aforesaid, an affidavit or affidavits stating that the fail- 
ure was due to no fault or neglect of his or theirs, and stating also that, 
after the thirty-first day of December of the preceding year and before 
said March Ist he or they requested the president or a sufficient number 
of the other directors, whose residence was known to the affiants, to join 
them in making report, such director or directors shall not be liable under 
this section. If the required report be made and filed after the time 
herein specified, the directors shall not, on account of the prior failure to 
make report, be liable for the debts thereafter contracted. Where such 
corporation, on account of insolvency or for any other reason, has ceased 


96 


Co., 39 Mont. 327, 336, 102 Pac. 564. 


Ch. 8] 


POWERS AND DUTIES. 


[6003 


to be a going concern, and has ceased voluntarily to incur financial obliga- 
tions, the directors may include a statement to that effect in their report, 
giving the reasons for cessation of the corporate activities of such cor- 
poration, and after two annual reports containing such statement have 
been filed, the directors shall not be liable for a failure to file annual 
reports during the time of such cessation of corporation activities. 


History: En. Sec. 451, Civ. C. 1895; 
amd. Sec. 1, Ch. 32, L. 1903; amd. Sec. 1, 
Ch. 63, L. 1907; Sec. 3850, Rev. C. 1907; 
amd. Sec. 1, Ch. 140, L. 1909; amd. Sec. 
1 Che 189,' L. 1919. 


If a corporation fails to file its annual 
report, as required by statute, all the trus- 
tees of the company become jointly and 
severally liable for all its indebtedness 
existing at the time such report should 
have been filed. Gans v. Switzer, 9 Mont. 
408, 413, 24 Pac. 18; Elkhorn Trading Co. 
v. Tacoma Min. Co., 16 Mont. 322, 329, 40 
Pace. 606. 

The liability fixed by the statute requir- 
ing corporations to file an annual report 
is penal in its nature. Gans v. Switzer, 9 
Mont. 408, 413, 24 Pac. 18; Elkhorn Trad- 
ing Co. v. Tacoma Min. Co., 16 Mont. 322, 
330, 40 Pac. 606; Wethey v. Kemper, 17 
Mont, 491, 492, 43 Pac. 716; State Savings 
Bank v. Johnson, 18 Mont. 440, 442, 45 
Pac. 662; Giddings v. Holter, 19 Mont. 
263, 269, 48 Pac. 8.; Manhattan Trust Co. 
v. Davis, 23 Mont. 273, 280, 58 Pac. 718; 
Daily v. Marshall, 47 Mont. 377, 398, 133 
Pac. 681. 

Statutes of this character, though penal 
and requiring a strict construction, cannot 
be so construed as to excuse the directors 
or trustees of a corporation from liability 
for debts contracted prior to default. 
Gans v. Switzer, 9 Mont. 408, 413, 24 Pac. 
18. See Northern Pac. Ry. Co. v. Crowell, 
245 Fed. 667, 671. 

Where, in an action against the trustees 
of a corporation to charge them with indi- 
vidual liability for failure to file an annual 
report, it was alleged in defense that be- 
fore the time for filing such report the 
corporation was insolvent and had entirely 
abandoned its business, that all its prop- 
erty belonged to one of its trustees, having 
been delivered to him in satisfaction of an 
indebtedness, and that for a period of 
two months no officer or trustee had exer- 
cised any corporate act or function, and 
that there was no intention to resume the 
business of said corporation, the acts set 
forth did not dissolve the corporation, and 
constituted no defense to the action. Gans 
v. Switzer, 9 Mont. 408, 415, 24 Pace. 18. 
See Ames & Frost v. Heslet, 19 Mont. 188, 
190, 47 Pac. 805; Northern Pac. Ry. Co. v. 
Crowell, 245 Fed. 667, 671. 

As statutes making the trustees of a 
corporation personally liable for company 
debts upon failure to file an annual report 
are penal in their nature and must be 
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strictly construed, a complaint seeking to 
enforce such liability is insufficient where 
it fails to state the county in which the 
business of the company is conducted, or 
that it was engaged in any business in any 
county. Wethey v. Kemper, 17 Mont. 491, 
492, 43 Pac. 716. See Whitefoot v. Loan 
Association, 18 Mont. 164, 166, 44 Pae. 
514; Daily v. Marshall, 47 Mont. 377, 390, 
133 Pac. 681. 

The trustees of a corporation who filed a 
report, wherein they failed to specify as a 
debt of the company its liability on a cov- 
enant of title, were not liable for a false 
report, if, at the time the report was filed, 
the breach of the covenant was not known 
to them. Giddings v. Holter, 19 Mont. 
263, 267, 48 Pac. 8. 

One who seeks to hold directors of a ecor- 
poration liable for failure to comply with 
the provisions of a statute, relative to 
filing the annual report of a corporation, 
must allege facts and circumstances clear- 
ly showing that the liability has attached, 
nothing being presumed in favor of the 
pleader. Daily v. Marshall, 47 Mont. 377, 
390, 133 Pac. 681. 

While the liability imposed by a statute 
requiring corporations to file an annual 
statement is often called penal, it is not so 
in the sense in which that term is com- 
monly used. It is so only in the sense that 
it creates a liability which was not known 
at the common law, and therefore must be 
construed strictly. Daily v. Marshall, 47 
Mont. 377, 390, 398, 133 Pac. 681. See 
Northern Pac. Ry. Co. v. Crowell, 245 Fed. 
668, 674. 

If an active director of a corporation, 
that has been engaged in business, appar- 
ently in good faith, is sued and sought to 
be held for his failure, as president and 
director of the corporation, to file or have 
filed the annual report of the corporation, 
he cannot escape personal liability by 
denying the existence of the corporation, 
on the ground that the forms of law had 
never been observed in perfecting its or- 
ganization, whether he was properly chosen 
as director or not. Daily v. Marshall, 47 
Mont. 377, 396, 1383 Pac. 681. See North- 
ern Pac. Ry. Co. v. Crowell, 245 Fed. 668, 
671. 

This section, before its amendment, was 
held not unconstitutional as casting “lia- 
bilities and burdens upon domestic corpo- 
rations from which foreign corporations 
are exempt,” the penalty for failure to file 
the annual report being placed upon the 
officers and directors, and not upon the 
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corporation. Daily v. Marshall, 47 Mont. 
377, 398, 183 Pac. 681. See First Nat. 
Bk. v. Cottonwood Land Co., 51 Mont. 544, 
549, 154 Pac. 582. 

A fine, in the sense in which the term is 
used in the constitution prohibiting ex- 
cessive fines, is a penalty exacted by the 
state for some criminal offense, and has 
no application to the penalty imposed upon 
the directors of a corporation for neglect 
to file the annual statement required by 
statute. Daily v. Marshall, 47 Mont. 377, 
399, 133 Pac. 681. 

The right of action created in favor of a 
corporation’s creditors to enforce the lia- 
bility of a director, imposed upon him by 
reason of the failure of the company to 
file the annual report required by statute, 
survives his death, and may be prosecuted 
against his estate. First Nat. Bk. v. Cotton- 
wood Land Co., 51 Mont. 544, 548, 154 Pae. 
582. See Northern Pac. Ry. Co. v. Crow- 
ell, 245 Fed. 668, 671. 

The liability of directors of a corpora- 
tion for failure to file the annual report is 
joint and several, direct and primary, and 
not that of sureties and guarantors of its 
debts. First Nat. Bk. v. Cottonwood Land 
Co., 51 Mont. 544, 550, 154 Pac. 582. 

This section does not seem to require 
that the annual report of a corporation 
shall be acknowledged in any event, or 
that it shall be verified, unless possibly 
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when, in the absence or inability of the 
president of the corporation to act, the 
vice-president signs the report in his stead. 
Minneapolis Steel & Machinery Co. v. 
Thomas, 54 Mont. 132, 135, 168 Pae. 40. 

Where a corporation mailed its annual 
report to the county clerk on January 
16th, but failed to inclose the filing fee 
of one dollar, and the clerk received the 
report on the 17th or 19th, retained it in 
his office, and mailed the sender a bill for 
the fee, and on January 23d the fee was 
received, and the clerk thereupon indorsed 
the report as filed on the latter date, it 
was held, in an action commenced to en- 
force the directors’ individual liability, 
that the evidence was insufficient to show 
that the report was not filed in time. 
Minneapolis Steel & Machinery Co. v. 
Thomas, 54 Mont. 132, 135, 136, 168 Pac, | 
40. 

Cited or applied as section 451, Civil 
Code, before amendment, in State ex rel. 
Stiefel v. District Court, 37 Mont. 298, 
300, 96 Pac. 337; as chapter 63, Laws of 
1907, before amendment, in Goodrich Rub- 
ber Co. v. Helena Motor Car Co., 53 Mont. 
526, 529, 165 Pace. 455. 

Cited or applied as Laws Mont. 1909, 
page 217, before amendment, in Northern 
Pacific Ry. Co. v. Crowell, 245 Fed. 668, 
671. ; 


CHAPTER 9. 
PROCEDURE FOR SALE OF THE PROPERTY OF A CORPORATION. 


Section 6004. 
6005. 
6006. 
6007. 


Dissolution. 


Procedure for Sale, Lease, ete., of Corporate Property. 


Rights of Dissenting Stockholders. 
Appeal From Appraisement. 


6004. Procedure for sale, lease, etc., of corporate property. The board 


of directors or trustees of any stock corporation heretofore or hereafter 
organized under the laws of Montana, whether solvent or insolvent, 
whether a going concern or otherwise, including mining corporations, 
shall have power, and upon request of stockholders representing at least 
one-half of the capital stock outstanding and of record on the books of 
the corporation, it shall be their duty to call by resolution a meeting of 
the stockholders of such corporation, appearing as such upon its books, 
for the purpose of considering the question of selling, leasing, mortgaging, 
exchanging, or otherwise disposing of the whole or any part of the prop- 
erty and assets of every kind and description of such corporation. Such 
meeting shall be held at the principal place of business of such corpora- 
tion, and at least thirty days’ previous notice of the time and place of 
such meeting shall be given to each person who appears as a stockholder 
upon the books of the corporation. The secretary of the corporation shall 
make out and deposit in the United States postoffice, postage paid, a 
notice of such meeting, directed to each stockholder of record of the cor- 
poration by his name and his place of residence appearing on said records, 
and shall make and file his affidavit of such deposit. Such notice shall be 
considered as given upon the deposit of the same in the postoffice, as above 
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required. The notice shall state the time, place, and the purpose of the 
meeting, and shall contain a complete and specific statement of the pro- 
posal to be considered and acted upon at said meeting, including in all 
cases where only a part of the property of such corporation is affected, a 
general description of the property proposed to be sold, leased, mort- 
gaged, exchanged, or otherwise disposed of. A similar notice shall also 
be published at least once a week for at least four consecutive weeks pre- 
ceding the day of said meeting, in some newspaper of general circulation 
published in the county wherein the principal place of business of such 
corporation is located, or if there is no newspaper published in said 
county, then in the nearest county thereto wherein a newspaper is pub- 
lished, and said publication shall be proven by affidavit of the publisher 
or clerk of such newspaper, filed with the secretary of such corporation. 
Upon the day appointed for said meeting, if stockholders representing at 
least two-thirds of the whole number of shares of the capital stock of 
the corporation then outstanding, and of record on the books of the com- 
pany, appear in person or by agents or proxies filed with the secretary, 
the stockholders shall organize by electing one of their number chairman, 
and some suitable person secretary. Thereupon any proposition for the 
sale, lease, mortgaging, exchange, or other disposition of the whole or 
any part of the property or assets of the corporation, of every kind or 
description, may be considered and acted upon by said meeting, and if 
stockholders representing at least two-thirds of the whole number of 
shares of the capital stock of said corporation then outstanding, and of 
record on the books of the company, appearing at said meeting in person 
or by agents or proxies as above provided, vote in favor of any such 
proposition, whether proposed by the directors or trustees or not, as the 
stockholders may see fit, which proposition shall be in the form of a 
resolution specifying the particulars thereof and entered on the minutes © 
of said stockholders’ meeting, the said proposition or resolution shall be 
taken and adopted as the act of the corporation, and shall be carried out 
as such and shall be approved and adopted by the board of directors or 
trustees. The secretary of such meeting shall enter upon the minutes 
of said stockholders’ meeting the number of shares voted for or against 
the proposition or resolution, and by whom voted, and stockholders voting 
against said proposition or resolution shall be taken as dissenting there- 
from. Upon the adoption of any proposition or resolution such as above 
referred to, by the stockholders’ meeting, the secretary of the meeting 
shall make out a true and complete copy of the minutes of the stock- 
holders’ meeting, which shall be signed by the chairman of such meeting 
and attested by said secretary and verified by them and acknowledged 
as required in the case of the conveyance of real estate, and shall file the 
same for record in the office of the county clerk and recorder of the 
county wherein the principal office or place of business of such corpora- 
tion is situated, and also in the office of the county clerk and recorder 
of any other counties wherein any of the real property included in the 
proposition or resolution adopted by said stockholders’ meeting is situated, 
and said record shall impart notice and have the same effect as other 
instruments required by law to be recorded, and such copies so filed and 
recorded, or the record thereof, or the certified copy of such record, shall 
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be prima facie evidence of the matters and facts therein stated, and there- 
upon, and upon the adoption and approval by the board of directors or 
trustees of the corporation of such proposition or resolution, the corpora- 
tion and its officers shall have full power and authority to do all acts 
and to execute all conveyances or other instruments in writing which are 
necessary or proper to carry out the said proposition or resolution, and 
the sale, lease, mortgage, exchange, or other conveyance of the whole or 
any part of the property of said corporation, authorized by said proposi- 
tion or resolution, shall thereupon take effect and have the same force 
as if all the stockholders of the corporation had consented thereto; pro- 
vided, that nothing contained in this act shall be deemed to limit or 
restrict the powers of the board of directors or trustees of such corpora- 
tion in relation to the disposition of property or the conduct of business; 
nor shall this act be so construed as to affect any cases now pending in 
the courts of this state or of the United States; provided, further, that 
at any meeting of the stockholders of any corporation called and noticed 
in the manner provided by this section, the stockholders may, by a vote of 
the holders of two-thirds of the issued and outstanding stock of record on 
the books of the corporation in leu of the resolution hereinbefore pro- 
vided for adopt a by-law giving the board of directors of such corpora- 
tion such general authority to sell, lease, mortgage, exchange or otherwise 
dispose of the whole or any part of the property of such corporation as 
the stockholders by such by-law may prescribe. The resolution calling the 
meeting and the notice mailed to stockholders and published shall state 
that the meeting is called for the purpose of considering the adoption of 
a by-law empowering the board of directors of the corporation to sell, 
lease, mortgage, exchange, or otherwise dispose of the property of said 
corporation. In all other respects notice shall be given and the meeting 
shall be had and a copy of the minutes thereof shall be filed as provided 
by this section. In case such by-law be adopted at said meeting the board 
of directors shall thereafter have the authority granted thereby so long 
as said by-law shall remain in force, but any by-law so adopted may be 
repealed by a vote of the holders of two-thirds of the issued and out- 
standing stock of the corporation at any annual meeting of the stock- 
holders or at any special meeting of the stockholders called in the manner 
provided by this section. 


History: En. Sec. 1, Ch. 103, L. 1905; terprise Sheet Metal Works v. Schendel, 55 
re-en. Sec. 3897, Rev. C. 1907; amd. Sec. 1, Mont. 42, 52, 173 Pac. 1059. 
Ch. 80, L. 1921. Cal. Civ. C. Sec. 361a. : 


Note.—This section also superseded sec- Sale by corporations of all their assets 

tions 4409 to 4412, Revised Codes 1907. and effect thereof, see notes in 99 Am. 
Dec. 333; 103 A. S. R. 548. 

Cited or applied as section 3897, Revised Liability of directors for corporate 


Codes, in Canyon Creek Irr. Dist. v. Mar- debts where they sell the entire corporate 
tin, 52 Mont. 339, 344, 159 Pac. 418; En-- property and distribute the proceeds, see 
note in 26 L. R. A. (N. S.) 267. 


6005. Dissolution. If a disposition shall be made by sale, as above 
provided, of the whole of the property of such corporation, the corpora- 
tion shall thereby be dissolved, and its affairs shall be wound up, as pro- 
vided for in other cases of the dissolution of corporations. 


History: En. Sec. 2, Ch. 103, L. 1905, Cited or applied as section 3898, Revised 
re-en. Sec. 3898, Rev. C. 1907. Codes, in Daily v. Marshall, 47 Mont. 377, 
392, 133 Pae. 681. 
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6006. Rights of dissenting stockholders. Any stockholder who shall 
not, at said stockholders’ meeting, have voted for or authorized the propo- 
sition or resolution for the disposition of property which may have been 
adopted at such stockholders’ meeting, may, within twenty days after the 
date of the stockholders’ meeting, give written notice to the said cor- 
poration that he does not assent thereto, and also a like notice to the 
grantee or vendee, or any agent or representative of such grantee or 
vendee; provided, that such grantee or vendee, or agent or representative 
of such grantee or vendee, be within the state and demand payment of 
the value of his stock, and within ten days after service of said notice he 
must, or the said corporation, or its grantee or vendee, may, make appli- 
cation in the district court of the county where the principal place of 
business of the corporation is situated to have the value of his stock fixed 
and appraised, of which application at least ten days’ previous notice 
must be given by the person so applying to the other parties. The notices 
hereinbefore provided for may be served in the manner provided by law 
for the service of summons in cases in the district court. Upon said 
application, the said district court shall appoint three competent and dis- 
interested persons as appraisers, and designate the time and place of their 
first meeting to appraise the value of the stock of such dissenting stock- 
holders, and give them such directions as the said court may think proper. 
The court may fill any vacancies in the board of appraisers, occurring 
by refusal or neglect to serve, or otherwise. Said appraisers shall meet 
at the time and place designated by the court, and they or any two of 
them shall take an oath to honestly and faithfully discharge their duties, 
and shall hear and take evidence in relation to the value of the stock of 
such dissenting stockholder at the time of his dissent, and find the value 
thereof, and return and file their report and appraisement with the clerk 
of said court. The charges and expenses of said appraisement shall be 
paid by the corporation, or its grantee or vendee. 


History: En. Sec. 3, Ch. 103, L. 1905; Dist. v. Martin, 52 Mont. 339, 344, 159 
re-en. Sec. 3899, Rev. C. 1907. Pace. 418. 


A stockholder in a reservoir company, 
a corporation organized for profit, with 
power to sell its assets upon a proper vote, 
who, upon a sale having been made, took 
no timely steps to assail its legality, nor 
brought suit until after the lapse of five 
years, was estopped by his delay, under 
this section and the next succeeding sec- 
tion, from questioning the proceedings 


Power of officers, or majority stockhold- 
ers, against consent of minority, to sell 
property of corporation essential to its 
existence as a going concern, see note in 
30) Ly, BK. A. CN, 8.) 396: 

Laches or acquiescence by stockholder 
as affecting his right to complain of act 
by which corporation divests itself of the 
title or control of its entire property, see 


leading to the sale. Canyon Creek Irr. note in 9 L. R. A. (N.S.) 606. 


6007. Appeal from appraisement. Hither party to the appraisement 
and award of such appraisers may, within thirty days from the filing of 
the same and service of notice thereof, appeal from such award to the 
district court of the county in which the same is made and filed, and 
thereupon the value of such stock shall be reassessed by a jury in the 
same manner as appeals are taken and trials had on appeals from the 
assessment of commissioners in condemnation proceedings provided by 
law. When such appraisement or award shall become final, the court 
shall enter judgment in favor of such dissenting stockholders and against 
the corporation and its grantee or vendee for the amount of said award, 
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COREORATIONS. 
with expenses and costs of proceedings, and execution may be issued on 
said judgment as in other cases. The judgment may also provide for 
the sale of the property affected by the lien hereinafter provided for. 
The claim of such dissenting stockholder for compensation and costs, as 
aforesaid, and the appraisement and award and judgment thereon shall 
be and remain a lien upon all the real property of the corporation so con- 
veyed or disposed of in pursuance of the stockholders’ resolution, and 
shall be prior and superior to the rights of the grantee or vendee to all 
such property; but the claims of all dissenting stockholders for com- 
pensation, and their several appraisements, awards, and judgment, shall 
be equal liens upon said property, without precedence or priority between 
themselves. When the amount of such appraisements and costs shall have 
been paid to or collected by such dissenting stockholder, or deposited with 
the clerk of the said court for him, he shall cease to have any interest 
in said stock or in the corporate property of such corporation which may 
have been sold or disposed of in pursuance of the resolution of the stock- 
holders’ meeting, as herein provided, and the stock of such dissenting 
stockholders shall thereupon become the property of the party satisfying 
the said judgment or appraisement, unless otherwise provided for by 
contract between such corporation and its grantee. 


History: En. Sec. 4, Ch. 103, L. 1905; ' Cited or applied as section 3900, Revised 
re-en. Sec. 3900, Rev. C. 1907. Codes, in Canyon Creek Irr. Dist. v. Mar- 
tin, 52 Mont. 339, 344, 159 Pac. 418. 


CHAPTER 10. 
CORPORATE RECORDS. 


Corporate Records—To Consist of What, and How Kept. 
Other Records to Be Kept by Corporations for Profit, and Others. 


Section 6008. 
6009. 
6008. Corporate records—To consist of what, and how kept. All cor- 
porations for profit are required to keep a record of all their business 
transactions; a journal of all meetings of their directors, members, or 
stockholders, with the time and place of holding the same, whether regular 
or special, and if special, its object, how authorized, and the notice thereof 
given. The record must embrace every act done or ordered to be done; 
who were present, and who absent; and, if requested by any director, 
member, or stockholder, the time must be noted when he entered the 
meeting or obtained leave of absence therefrom. On a similar request, 
the ayes and noes must be taken on any proposition, and a record thereof 
made. On a similar request, the protest of any director, member, or 
stockholder, to any action or proposed action, must be entered in full, 
-and such records must be open to the inspection of any director, member, 
stockholder, or creditor of the corporation. 


History: En. Sec. 540, Civ. C. 1895; re-en. 
Sec. 3902, Rev. ©. 1907. Cal. Civ. C. Sec. 
877. 


It will be presumed that all entries 
made in the books of the corporation 
against the president and _ controlling 
. steckholder were rightfully made, such 
books being therefore admissible against 
him and his personal representatives in 
an accounting against him arising out of 
the fraudulent purchase of certain shares 


102 


of the corporation’s stock from the execu- 
tor of a deceased owner. Smith v. Moore, 
199 Fed. 689, 697. 


Effect of failure to enter resolutions 
and acts in corporate records, see note in 
74 Am. Dec. 309. 

Conelusiveness of, and power to amend, 
corporate records, see note in 13 A. 8S, R. 
550. 
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DISSOLUTION OF CORPORATIONS. 

6009. Other records to be kept by corporations for profit, and others. 
In addition to the records required to be kept by the preceding section, 
corporations for profit must keep a book, to be known as the ‘‘stock and 
transfer book,’’ in which must be kept a record of all stock; the names 
of the stockholders or members, alphabetically arranged; instalments 
paid or unpaid; assessments levied and paid and unpaid; a statement of 
every alienation, sale, or transfer of stock made, the date thereof, and by 
and to whom; and all such other records as the by-laws prescribe. Cor- 
porations for religious and benevolent purposes must provide in their 
by-laws for such records to be kept as may be necessary. Such stock and 
transfer book must be kept open to the inspection of any stockholder, 
member, or creditor. 


History: En. Sec. 541, Rev. C. 1895; re-en. Sec. 3903, Rev. C. 1907. 
Sec. 378. 


Cal Civ. C. 


CHAPTER 11. 
DISSOLUTION OF CORPORATIONS. 


Section 6010. Proceedings to Disincorporate. 
6011. Directors to Be Trustees for Creditors Upon Dissolution of Corporation—- 
Dissolution by Limitation—Record of Names of Trustees. 


6010. Proceedings to disincorporate. A corporation is dissolved: 

1. By the expiration of the time limited by its charter; or, 

2. By a judgment of dissolution in the manner provided by sections 
9576 to 9601 of the Code of Civil Procedure governing quo warranto pro- 
ceedings and in the manner provided by sections 9922 to 9928 of said 
code governing voluntary dissolution of corporations by decree of 


eourt; or, 


3. By an act of the legislative assembly; or, 

4. A corporation which has ceased to transact business and which has 
no assets may likewise be dissolved by the directors in the manner pro- 
vided by sections 9929 to 9932 of the Code of Civil Procedure. 


History: En. Sec. 560, Civ. C. 1895; re-en. 
Sec. 3905, Rev. C. 1907. Cal. Civ. C. Sec. 
399. 


Note.—Subdivision 4 of the above sec- 
tion has been added by the code com- 
missioner to make the section conform to 
later enactments. 


When the limit fixed by statute for the 
existence of a corporation expires, the cor- 
poration is ipso facto dissolved, and it can- 
not thereafter exercise any power, except 
such as the law confers, in order to enable 
it to wind up its affairs. Merges v. Alten- 
brand, 45 Mont. 355, 362,/123 Pae. 21. 

After a corporation has been lawfully 
organized, it continues to exist until its 
life expires by limitation, or it has been 
dissolved by one of the methods prescribed 
by this section. Barnes v. Smith, 48 Mont. 
309, 316, 187 Pac. 541. 

After a corporation has been lawfully 
organized, its character, as such, cannot 
be inquired into collaterally at the in- 
stance of a private citizen in a contro- 
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versy between him and it, and its legal 
capacity can be brought in question by 
the state only through its proper officer, in 
compliance with section 6000, and then 
only for one of the causes prescribed by 
section 9577. Barnes v. Smith, 48 Mont. 
309, 316, 137 Pac. 541. 

Cited or applied as section 3905, Revised 
Codes, in Smith v. Iron Mountain Tunnel 
Co., 46 Mont. 13, 17, 125 Pac. 649; Daily 
v. Marshall, 47 Mont. 377, 392, 133 Pac. 
681. 


Power of the courts to decree dissolu- 
tion of corporations, see note in 96 Am. 
Dec.. 756. 

Acts and proceedings of dissolved cor- 
porations, see note in 134 A. S. R. 309. 

Presumption as to continuance of cor- 
porate existence, see note in Ann. Cas. 
1916B, 1013. 

Right of minority stockholder to re- 
strain voluntary dissolution of corporation 
by directors or other stockholders, see 
mote ime23 1. KoA. CN. S.) LTT, 


6011-6013] pParty 


CORPORATIONS. 

6011. Directors to be trustees for creditors upon dissolution of cor- 
poration—Dissclution by limitation—Record of names of trustees. Unless 
other persons are appointed by the court, the directors of any corpora- 
tion, at the time of its dissolution by expiration of its charter or other- 
wise, are trustees of the creditors and stockholders or members of such 
corporation, and have full power to settle and liquidate its affairs, and 
such trustees, or a majority thereof, or in case of the death of one or 
more of such trustees, a majority of such survivors, are authorized to exe- 
cute grants and conveyances of both real and personal property of such 
dissolved corporation. Every such grant or conveyance shall be prima 
facie evidence of the truth of all matters and facts recited or stated 
therein. 

Where a corporation is dissolved by the expiration of the time lim- 
ited by its charter, the president, or vice-president, and the secretary of 
the corporation in office at the date of its dissolution, may at any time 
thereafter make out, under oath, a statement giving the names of the 
directors of the company at time of such dissolution, which statement 
shall be entitled to record in the office of the county clerk and recorder 
of any county of the state of Montana, and the directors therein named 
shall be. prima facie, the trustees of such dissolved corporation. 


History: En. Sec. 561, Civ. C. 1895; re-en. 
Sec. 3906, Rev. C. 1907; amd. Sec. 1, Ch. 
125, L. 1919. Cal. Civ. C. Sec. 400. 


A receiver should not be appointed to 
take charge of a building and loan com- 
pany, when the directors are acting as 
trustees to wind up its affairs, after its 
charter has expired, unless it appears that 


authorize a court to take its property from 
trustees, not charged with wrongdoing, 
and appoint a receiver. Merges y. Alten- 
brand, 45 Mont. 355, 366, 123 Pae. 21. 

Cited or applied as section 3906, Revised 
Codes, before amendment, in Barker v. 
Edwards, 259 Fed. 484, 488. 


the party complaining has been, or is about 
to be, injured by unwarranted procedure 
on the part of such trustees. Ferrell v. 
Evans, 25 Mont. 444, 454, 65 Pac. 714. 

The dissolution of a corporation by the 
expiration of its term of existence does not 


Effect of dissolution or repeal of charter, 
see notes in 12 Am. Dec. 239; 7 A. S. BR. 
(pve 

Effect of dissolution of corporation upon 
debts and pending actions, see note in 
40 Am. Dee. 737. 


CHAPTER 12. 
SCOPE OF LAW—RIGHT OF LEGISLATURE TO REPEAL, 
Section 6012. Scope of Corporation Laws. 
6013. Chapter and Section May Be Repealed. 

6012. Scope of corporation laws. The provisions of sections 5900 to 
6018 of this code are applicable to every corporation, unless such cor- 
poration is excepted from its operation, or unless a special provision is 
made in relation thereto inconsistent with some provision in said sections, 
in which case the special provision prevails. 


History: En. Sec. 563, Civ. C. 1895; re-en. 
Sec. 3908, Rev. C. 1907. Cal Civ. C. Sec. 
403. 


Note.—Above section changed to con- 
form to arrangement of this code. 


by a foreign corporation. Helena Power 
Transmission Co. v. Spratt, 35 Mont. 108, 
130, 88 Pac. 773. 

Cited or applied as section 3908, Revised 
Codes, in State ex rel. Cascade Bank ie 
Yoder, 39 Mont. 202, 207, 103 Pac. 499; 
Uihlein v. Caplice ‘Commercial Co., 39 
Mont. 327, 336, 102 Pac. 564. 


This section furnishes no authority for 
the exercise of the right of eminent domain 


6013. Chapter and section may be repealed. The legislative assembly 
may at any time amend or repeal this part, or any chapter, or section 
thereof, and dissolve all corporations created thereunder; but such amend- 
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ment or repeal does not, nor does the dissolution of any such corpora- 
tion, take away or impair any remedy given against any such corpora- 
tion, its stockholders or officers, for any lability which has been pre- 
viously incurred. 


History: En. Sec. 550, Civ. C. 1895; re-en. Cited or applied as section 550, Civil 
Sec. 3904, Rev. C. 1907. Cal. Civ. C. Sec. Code, in Allen v. Ajax Mining Co., 30 
384. Mont. 490, 504, 77 Pace. 47. 


CHAPTER 13. 


BANKS—TRUST AND INVESTMENT COMPANIES—STATE BANKING 
DEPARTMENT. 
Section 6014. Bank Act in General. 
6015. Institutions to Which Act Is Applicable. 
6016. Number of Persons Necessary to Form Corporation. 
6017. Commercial Bank Defined. 
6018. Savings Bank Defined. 
6019. Trust Company Defined—Purposes for Which May Be Formed. 
6020. Investment Company Defined—Purposes for Which May Be Formed. 
6021. Articles of Agreement. : 
6022. Rejection of Certificate by Superintendent of Banks Conclusive. 
6023. Amount of Capital. 
6024. Calling of First Corporate Meeting. 
6025. Board of Directors—Qualifications, Tenure, and Vacancies. 
6026. Change in Number cf Directors. 
6027. Director Must Own Not Less Than One Thousand Dollars in Stock. 
6028. Selection of Officers and Employees—M2etings and Minutes Thereof. 
6029. By-Laws. 
6030. Inerease or Diminution of Capital Stock Authcrized. 
69381. Change of Corporate Name Authorized. 
6032. Change of Place of Business and Number of Directors Authorized. 
6033. Procedure for Carrying Into Effect the Three Foreg ing Sections. 
6034. Certificate of Proceedings—-Contents and Effect. 
6035. Dissolution cf Banks and Companies—How Effected. 
6036. Liability of Stockholders. 
6037. Transfer of Shares of Stock. 
6038. Elections—How Conducted. 
6039. Investment of Capital of Savings Banks. 
6040. Real Estate Which Banks May Purchase, Hold, or Convey. 
6041. Trust Companies—Dealing in Property and Investment of Capital. 
6042. Banks Empowered to Join National Reserve. 
6043. Business Prohibited Unless Under Superintendent of Banks. 
6044. Capital Stock to Be Paid Up—Superintendent of Banks. 
6045. Foreign Corporations. 
6046. Advertisement of Capital Must State Amount Paid In. 
6047. Keeping of Book With List of Stockholders. 
6048. Dividends, Surplus, and Losses. 
6049. Safe Deposit Department. 
6050. Purchase or Loan of Own Capital Stock Prohibited. 
6051. Sale of Securities by Officer to Bank. 
6052. Limit on Amount of Bond Issues. 
6053. Disposition of Acquired Stock. 
6054. Obtaining Property by Fraud—False Report—Refusal to Permit In- 
spection of Books. 
6055. Overdraft by Officer or Employee—Receiving Personal Profits From Loan. 
6056. Waiver of Stockholders’ Liability. 
6057. Purchase of Obligations of Bank by Officer. 
6058. Purchase of Assets of Bank by Officer. 
6059. Limitation on Loans. 
6060. Loans to Managing Officer. 
6061. Calculation of Profits. 
6062. Limitation on Loans on Real Estate. 
6063. Certified Checks. 
6064. Interest Not to Exceed Lawful Rate. 
6055. Joint Deposits—Survivorship. 
6066. Trust Deposits—Payment. 
6067. Deposit by Minor. 
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6068. Demand or Time Deposits. 

6069. Reserve Requirements. 

6070. Creation State Banking Department and Superintendent of Banks. 

6071. Report to Superintendent of Banks. 

6072. Report of Declaration of Dividend. 

6073. Special Reports to Superintendent of Banks. 

6074. Superintendent to Call for Reports. 

6075. Reports Confidential. 

6076. Penalty for Failure to Make Report Within Five Days. 

6077. False Statements and Entries.Deemed Felony. 

6078. Insolvency or Impairment of. Bank. 

6079. Appointment of Receiver. 

6080. Payment of Expenses of Superintendent. 

6081. Deposits in Insolvent or Impaired Bank. 

6082. Penalty for Receiving Deposits When Insolvent, or Making False State- 
ments. ; 

6083. Duties of Auditor Transferred to Superintendent of Banks—Examination 
and Supervision. 

6084. Reports and Records of Superintendent. 

6085. Fees to Be Credited to State Banking Fund. 

6086. Repeal of Former Sections—Continuance in Existence of Former Cor- 
porations—Penalties. 

6087. Acceptance and Issuance Drafts and Letters of Credit. 

6088. Change From State to National Bank. 

6089. Surrender of Charter by State Bank. 

6090. Reduction of Capital Stock. 

6091. Certificate of Change to National Bank. 

6092. Reorganization of National Bank as State Bank. 

6093. Liability of Bank Paying Forged Check. 

6094. Liability for Non-payment of Check. 

6095. Unincorporated Banks—Designation of Name. 

6096. Financial Condition Required of Unincorporated Bank. 

6097. Private Banks Subject to Inspection by State Examiner. 

6098. Information Obtained by State Examiner to Be Deemed Confidential. 

6099. Reports of Private Bank. 

6100. Report by Examiner of Impairment of Assets of Bank. 

6101. Duty of State Examiner in Case of Insolvency of Bank. 

6102. Examiner to Take Charge of Bank When Impairment Not Remedied. 

6103. Receiver for Bank. 

6104. Compensation of Receiver. 

6105. Compensation and Expenses of State Examiner. 

6106. Failure of State Examiner to Perform Duty—Penalty. 

6107. Receiving Deposits by Insolvent Bank—Making False Entries. 

6108. Liability of Banks on Negotiable Instruments Forwarded for Collection. 

6109. Same—What Constitutes Due Diligence. 


6014. Bank act in general. 


This act shall be known as the bank act, 


and shall be applicable to all corporations specified in section 2 hereof. 


History: En. Sec. 1, Ch. 89, L, 1915. 

Note.—The first banking law of this 
territory was sections 514 to 531, Fifth 
Division Compiled Statutes 1887. This 
was substantially re-enacted as sections 


570 to 585, Civil Code 1895; re-enacted as. 


sections 3909 to 3922, Revised Codes 1907. 
Earlier acts relating to savings banks, 
trust companies and security associations 
were sections 532 to 545, Fifth Division 
Compiled Statutes 1887; these sections as 
amended by sections 532 to,541, pp. 105 to 
110, Laws of 1893, were superseded by 
sections 590 to 611, Civil Code 1895, appear- 
ing as sections 3923 to 3944, Revised Codes 
1907. Savings banks: Earlier acts were 
sections 546 to 563, Fifth Division Com- 
piled Statutes 1887; superseded by sections 
620 to 633, Civil Code 1895, appearing as 


sections 3945 to 3958, Revised Codes 1907. 
Endowment companies: WHarlier acts were 
sections 1 to 17, chapter 100, Laws of 1905, 
appearing as sections 3959 to 3975, Revised 
Codes 1907. Foreign banks: Earlier acts 
were sections 1 to 16, chapter 137, Laws of 
1907, appearing as sections 3976 to 3991, 
Revised Codes 1907. Regulation of banks: 
Sections 3992 to 4015, Revised Codes 1907. 
All of the several acts above were re- 
pealed by chapter 89, Laws of 1915, which 
is here given as amended. 


Cited or applied as chapter 89, Laws of 
1915, in Barth v. Pock, 51 Mont. 418, 433, 
155 Pae. 282. 


For articles on “Banks,” see 4 Cal. Jur. 
92; 3. R. C. L. 364. 
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6015. Institutions to which act is applicable. The word ‘‘bank,’’ as 
used in this act, shall be construed to mean any corporation which shall 
have been incorporated to conduct the business of receiving money on 
deposit, or transacting a trust or investment business as hereinafter 
defined. The soliciting, receiving, or accepting of money or its equivalent 
on deposit as a regular business shall be deemed to be doing a commer- 
cial or savings bank business, whether such deposit is made subject to 
check or is evidenced by a certificate of deposit, a pass-book, a note, or 
other receipt; provided, that nothing herein shall apply to or include 
money or its equivalent left in escrow, or left with an agent pending 
investment in real estate or securities for or on account of his principal. 
It shall be unlawful for any corporation, partnership, firm, or individual 
to engage in or transact a banking business within this state, except by 
means of a corporation duly organized for such purpose. Banks are 
divided into the following classes: (a) commercial banks, (b) savings 
banks, (¢c) trust companies, (d) investment companies; provided, further, 
however, that this act shall not apply to any branch bank or banks here- 
tofore established under authority of law and now doing business, nor 
to any person, firm, or association now doing a private banking business; 
provided, however, that said private banks hereinabove referred to shall 
come under all of the provisions of section 6069 of this code; provided 
further, however, that this act shall not apply to any investment com- 
pany or corporation, heretofore established under authority of law, not 
accepting, receiving, and holding money on deposit. 

History: En. Sec. 2, Ch. 89, L. 1915. See also history of Sec. 6014. 


6016. Number of persons necessary to form corporation. Corporations 
may be formed by any number of natural persons not less than three 
under the laws of this state to conduct, as provided in this act and not 
otherwise, any one, or more, or all of the business mentioned in the pre- 
ceding section. 

History: En. Sec. 3, Ch. 89, L. 1915. See also history of Sec. 6014. 


6017. Commercial bank defined. The term ‘‘commercial bank,’’ when 
used in this act, means any bank authorized by law to receive deposits 
of money, deal in commercial paper, or to make loans thereon, and to lend 
money on real or personal property, and to discount bills, notes, or other 
commercial paper, and to buy and sell securities, gold and silver bullion, 
or foreign coins, or bills of exchange. 

History: En. Sec. 4, Ch. 89, L. 1915. See Business of banking defined, see note in 
also history of Sec. 6014. : 135 Asse R60: 

6018. Savings bank defined. The term ‘‘savings bank,’’ when used 
in this act, means a bank organized for the purpose of accumulating and 
loaning the funds of its members, stockholders, and depositors, and which 
may loan and invest the funds thereof, receive deposits of money, loan, 
invest, and collect the same, with interest, and repay depositors with or 
without interest, with power to invest said funds and moneys in such 
property, securities, and obligations as may be prescribed by this act; 
and to declare and pay dividends on its general deposits, and a stipulated 
rate of interest on deposits made for a stated period, or upon special terms. 

History: En. Sec. 5, Ch. 89, L. 1915. See What constitutes savings bank, see note 
also history of Sec. 6014. in 21 Ann. Cas. 1207, 
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6019. Trust company defined—Purposes for which may be formed. 
The term ‘‘trust company,’’ when used in this act, means any corporation 
which is incorporated under the laws of this state for any one or more 
of the following purposes: 


1. To receive moneys in trust, and to accumulate the same at such 
rates of interest as may be obtained or agreed upon, or to allow such 
interest thereon as may be agreed upon. 


2. To accept and execute all such trusts and perform such duties of 
every description as may be committed to them by any person or persons 
whatsoever, or by any corporations, or may be committed or transferred 
to them by order of any of the courts of record of this state, or any other 
state, or of the United States. 


3. To take and accept by grant, assignment, transfer, devise, or 
bequest, and hold any real or personal estate or trust created in accord- 
ance with the laws of this state, or any other state, or of the United 
States, and execute such legal trusts in regard to the same on such terms 
as may be declared, established, or agreed upon in regard thereto. 


4. To act as agent for the investment of money for other persons or 
corporations, and as agents for persons and corporations for the purpose 
of issuing, registering, transferring, or countersigning the certificates of 
stock, bonds, or other evidence of debt of any corporation, association, 
municipality, state, or public authority as may be agreed upon. 


5. To accept from and execute trusts for married women in respect 
to their separate property, whether real or personal, and act as agents 
for them in the management of such property, and generally to have and 
exercise such powers as aré usually had and exercised by trust companies. 

6. To act as trustee, assignee, or receiver in all cases where it shall 
be lawful for any court of record, officer, corporation, or person to appoint 
a trustee, assignee, or receiver, and to be appointed a trustee, assignee, 
or receiver, and to be appointed, commissioned, and act as administrator 
of any estate, executor of any last will and testament of any deceased 
person, and as guardian of the person and estate of any minor or minors, 
or of the estate of any lunatic, imbecile, spendthrift, habitual drunkard, 
or other persons disqualified or unable to manage their estates. 

7. To loan money upon unencumbered real estate, collateral, or per- 
sonal security, and execute and issue its notes, debentures, payable at a 
future date, and to pledge its mortgages upon real estate and other 
securities as security therefor. 


8. To buy and sell government, state, county, municipal, and other 
bonds, and all kinds of negotiable, non-negotiable, and commercial paper, 
stocks, and other investment securities. 


9. To accept, receive, and hold money on deposit, payable either on 
time or on demand, with or without interest, as may be agreed upon 
with the depositors, and to take and receive from any individual or cor- 
poration on deposit for safe-keeping and storage, gold and silver plate, 
jewelry, stocks, and securities, and other valuable and personal property, 
and to collect coupons, interest, and dividends on said above-described 
securities, and to rent out the use of safes and other receptacles on their 
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premises upon such terms and for such compensation as may be agreed 
upon. 
History: En. Sec. 6, Ch. 89, . 1915. See Legal powers and privileges of trust 
also history of Sec. 6014. companies, see note in 48 L. R. A. 587. 
Liability of trust company for loss on 
For text treatment of “Trust Com- investment of funds of cestui que trust, 
panies,” see 4 Cal. Jur. 327. see note in Ann. Cas. 1914A, 1027. 

6020. Investment company defined—Purposes for which may be formed. 
The term ‘‘investment company,’’ when used in this act, means any cor- 
poration which is incorporated under the laws of this state for any one or 
more of the following purposes: 

1. To receive moneys in trust, and to accumulate the same at such 
rates of interest as may be obtained or agreed upon, or to allow such 
interest as may be agreed upon, and to issue and sell its contracts or 
certificates of indebtedness, bearing fixed rates of interest, in whole or in 
part, with participation or non-participation in the profits of the corpora- 
tion, and maturing at fixed periods of time, or otherwise, as may be fully 
set forth in said contracts or certificates. 

2. To buy and sell government, state, county, municipal, and other 
bonds, and all kinds of negotiable and non-negotiable and commercial 
paper, stocks, and other investment securities. 

3. To accept, receive, and hold money on deposit, payable either on 
time or on demand, with or without interest, as may be agreed upon with 
depositors, and to collect coupons, interest, and dividends on said above 
described securities. 

History: En. Sec. 7, Ch. 89, L. 1915. See also history of Sec. 6014. 


6021. Articles of agreement. Any three or more persons, desiring to 
associate themselves together for the purpose of becoming a corporation to 
engage in any one or more or all of the businesses mentioned in section 
6015 of this code, shall sign and acknowledge, in the manner provided for 
the acknowledgment of deeds of real estate, articles of agreement, which 
shall set forth: 

1. The corporate name of the proposed corporation, which shall not 
be the name of any other corporation theretofore created in this state for 
similar purposes, or any imitation of such name; 

2. The name of the city or town and county in which the principal 
office of the corporation is to be located; 

3. The amount of the capital stock of the corporation; the number 
of shares into which it is to be divided, and the par value of such shares; 
the amount of capital stock actually subscribed in good faith at the time 
of the signing of such articles of agreement; and the amount of the capital 
stock actually paid up in lawful money of the United States, and in the 
custody of some banking institution designated as the depository thereof 
until the proposed corporation is fully organized and authorized to engage 
in business ; 

4. The names and places of residence of the several shareholders, and 
the number of shares subscribed by each; 

5. The number of the board of directors, and the names of those 
agreed upon for the first year; 

6. The number of years the corporation is to continue, which in no 
ease shall exceed fifty years; 
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7. The purposes for which the association or company is formed, 
which may be set forth by the use of the general terms herein defined, 
with reference to each line of business in which the proposed corporation 
desires to engage. 

Thereupon the articles of agreement shall be presented to the super- 
intendent of banks, together with an application in writing in the form 
prescribed by the superintendent of banks for a certificate authorizing the 
proposed corporation to transact within this state the business specified 
therein. Upon the presentation of the articles of agreement, together with 
such application, the superintendent of banks shall examine or cause an 
examination to be made in order to ascertain whether the requisite capital 
of such bank has been subscribed and been paid up in cash. He shall also 
determine whether the corporation is being formed for any other than 
the legitimate business contemplated by this act, or whether the public 
convenience and -advantage will be promoted by the opening of such 
bank, and whether the corporate name assumed by such bank, by reason 
of the use by it of any one or more of the words ‘‘commercial,’’ ‘‘trust,’’ 
‘‘savings,’’ or ‘‘investment,’’ in conjunction with any other word or 
words, resembles so closely as to be likely to cause confusion, the name 
of any other bank previously formed under this act. He shall also ascer- 
tain from the best sources of information at his command whether the 
character and general fitness of the persons named as stockholders are 
such as to command the confidence of the community in which such bank 
is proposed to be located. The expenses of the superintendent of banks 
in making the examinations required by this act shall be paid by the 
proposed bank, and payment shall be made in advance if required by the 
superintendent of banks. 

If the superintendent of banks shall not he satisfied with the result 
of his investigation, he shall refuse the application within sixty days after 
the articles of agreement and the application have been presented to him, 
and so notify the incorporators named therein, If the superintendent of 
banks shall be satisfied with the result of his investigation, he shall, within 
sixty days after such application has been made to him, issue under his 
hand and official seal the certificate of authorization, required by this act, 
in duplicate. The articles of agreement, together with one of such cer- 
tificates of authorization, so issued, by the superintendent of banks, shall 
be filed in the office of the clerk and recorder of the county in which is 
located the principal place of business of the proposed bank, and a cer- 
tified copy of the articles of agreement, together with the other certificate 
of authorization issued by the superintendent of banks, shall be filed with 
the secretary of state. Upon filing with the secretary of state the articles 
of agreement and the certificate of authorization, and paying the fee 
required for the filing of articles of incorporation, the secretary of state 
shall issue a certificate setting forth that such corporation has been duly 
organized, the amount of its authorized and subscribed capital, and the 
business in which it is to engage; and such certificate shall be taken by 
all courts of this state as evidence of the corporate existence of such 
bank. The persons so signing and acknowledging the articles of agree- 
ment, and their associates and successors, shall, for a period not exceeding 
fifty years next succeeding the issuance of such certificate by the secretary 
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of state, be a body corporate, and by such name they and their successors 
shall be entitled to have, possess, and enjoy all the rights and privileges 
conferred by this act. 

History: En. Sec. 8, Ch. 89, L. 1915. See also history of Sec. 6014. 


6022. Rejection of certificate by superintendent of banks conclusive. 
In the event the application for a certificate of authorization shall be 
refused by the superintendent of banks, such action shall be final and 
conclusive. 

History: Hn. Sec. 9, Ch. 89, L. 1915; May a charter or license for a bank be 


amd. Sec. 1, Ch. 148, L. 1917. See also ‘refused upon general considerations of 
history of Sec. 6014. public policy, see note in L. R. A. 1916D, 
316. 


6023. Amount of capital. The amount of the capital stock of a com- 
mercial bank shall be not less than twenty thousand dollars, which shall 
be paid up in cash and deposited with some bank or banks in this state 
at the time the application is made to the superintendent of banks for the 
certificate of authorization hereinabove mentioned. 

The amount of the capital stock of a savings bank, trust company, or 
investment company shall be fixed and limited by the articles of agree- 
ment, and shall be not less than one hundred thousand dollars nor more 
than ten million dollars, of which amcunt at least one hundred thousand 
dollars must be subscribed and fully paid up in cash and on deposit with 
some bank or banks in this state when the application is made to the 
‘ superintendent of banks for the certificate of authorization hereinabove 
mentioned. The remainder of the authorized capital stock may be sub- 
seribed and paid in at such times and under such regulations as the board 
of directors of such corporation may determine. The shares of the capital 
stock of all banks shall have a par value of one hundred dollars. No 
bank shall have preferred stock. 

History: En. Sec. 10, Ch. 89, L. 1915. See also history of Sec. 6014. 


6024. Calling of first corporate meeting. When the formation of the 
corporation is completed under the provisions of this act by the issuance 
of the certificate of incorporation by the secretary of state, any three 
such incorporators signing the articles of agreement may call the first 
meeting of the corporation at such time and place as they may appoint, 
by giving notice thereof by publication in some newspaper of general 
circulation in the county in which the principal office for the transaction 
of business is to be located, at least five days before the time appointed 
for such meeting. If all the subscribers to the capital stock unite in a 
call for such meeting, in writing, no notice is necessary. If the first 
meeting be not called within thirty days from the date-of the certificate 
of incorporation, or if such corporation shall fail to commence the busi- 
ness for which it is incorporated within ninety days from the date of the 
issuance of the certificate of authorization, the superintendent of banks 
is authorized to cancel such certificate of authorization. 


History: En. Sec. 11, Ch. 89, L. 1915; amd. Sec. 2, Ch. 148, L. 1917. See also his- 
tory of Sec. 6014. 


6025. Board of directors—Qualifications, tenure, and vacancies. The 
affairs of the bank shall be managed by a board of directors, not less than 
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three nor more than twenty-five in number, all of whom shall be stock- 
holders of such bank and citizens of the United States, and of whom at 
least three-fourths must be residents of the state of Montana. No person 
who shall have been convicted of a crime against the banking laws of 
the United States or of,any state of the Union shall be elected a director. 
The directors shall be elected for the term of one year at the annual 
meeting of the stockholders, which shall be held on the second Tuesday in 
January of each year. In ease the election shall not be made on the day 
fixed for the annual meeting, the corporation shall not thereby be dis- 
solved, but an election may be had at any other time agreeable to the 
by-laws of the corporation, and the persons so elected shall hold their 
office until the second Tuesday in January following, or until others are 
elected and qualified. In case of death or resignation of one or more of 
said directors, the vacancy shall be filled by the board, and the directors 
so appointed shall hold office until the next annual election, at which time 
a director shall be elected to fill out the unexpired term. Every director 
shall take and subscribe an oath that he will diligently and honestly 
perform his duty in such office, and will not knowingly violate or permit 
a violation of any of the provisions of this act; that he is the owner in 
good faith of the required number of shares of stock in the bank standing 
in his name on the books of the bank. Such oaths shall be made in 
duplicate, one copy of which shall be transmitted to the superintendent — 
of banks and filed in his office, and one copy shall be kept on file in the 
office of the bank. 
History: En. Sec. 12, Ch. 89, L. 1915. See also history of Sec. 6014. 


6026. Change in number of directors. The number of directors may 
be increased or decreased at any annual meeting of the stockholders, or 
any special meeting thereof called for such purpose, by a resolution passed 
by a majority vote of the stock represented at such meeting, but such 
resolution shall not become effective until authenticated copies thereof 
are filed with the superintendent of banks, the secretary of state, and 
the county clerk and recorder of the county in which is located the bank. 

History: En. Sec. 13, Ch. 89, L. 1915. See also history of Sec. 6014. 


6027. Director must own not less than one thousand dollars in stock. 
No person shall be eligible for election as director of a bank unless he is 
a stockholder of the bank owning in his own right shares thereof of the 
par value of at least one thousand dollars, and every person elected to be 
a director who, after such election, shall cease to be the owner in his 
own right of the amount of such stock aforesaid, or shall hypothecate or 
in any way pledge such stock as security for any loan or debt, shall imme- 
diately notify the superintendent of banks of such sale or hypothecation, 
and such director may be removed from the office of director by the 
superintendent of banks, unless such disability be removed by the acqui- 
sition of other shares of stock or release of such pledge within the time 
prescribed by the superintendent of banks. 

History: En. Sec. 14, Ch. 89, L. 1915. See also history of Sec. 6014. 


6028. Selection of officers and employees—Meetings and minutes 
thereof. The board of directors shall have power to elect a president, 
one or more vice-presidents, cashier, or one or more assistant cashiers, 
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and such other officers and employees as they may from time to time 
deem to be to the best interest of the bank, and fix their compensation. 
The president and vice-president shall be chosen from the board of direc- 
tors. The board of directors shall also elect a secretary, who shall keep a 
correct report of the meetings of the board and of the stockholders in a 
book kept for that purpose, which minutes shall particularly disclose the 
date of the meeting and the names of the directors or stockholders present. 
This record of the meetings of the board of directors shall be subscribed 
to by the presiding officer and secretary. Such minutes shall be read and 
approved at the next succeeding meeting of the board of directors, and 
the minutes of such next succeeding meeting shall show such fact. Such 
minute-books shall be kept in the office of the bank at all times, and shall 
be presented to the examiner at the time of his examination of the bank, 
and it shall be the duty of such examiner to include in his report of 
examination of such bank a statement of the dates on which such meet- 
ings were held since the last examination of such bank by the examiner, 
and the names of the directors in attendance at each of said meetings. 
The board of directors of a bank must hold a meeting at least once a 
month. Any person who shall make a false entry in the said book, or 
who shall change or alter any entry made therein, shall be deemed guilty 
of a misdemeanor. 
History: En. Sec. 15, Ch. 89, L. 1915. See also history of Sec. 6014. 


6029. By-laws. The persons signing the articles of agreement shall, 
at their first meeting, adopt by-laws for the government of the corpora- 
tion, which by-laws may provide for: 

1. The time, place, and manner of calling and conducting the meet- 
ings of the corporation; * 

2. The number of stockholders constituting a quorum; 

3. The mode of voting by proxy; 

4, The time of the annual election of directors, and the mode and 
manner of giving notice thereof; 

5. The duties of officers; 

6. The manner of election and the tenure of office of all officers other 
than the directors; 

7. Suitable penalties for violations of by-laws, not exceeding in any 
ease one hundred dollars for any one offense. 

The by-laws adopted must be certified to by a majority of the directors 
and the secretary of the corporation, and recorded in the book of by-laws, 
which said book shall be open to the inspection of the public during the 
office hours of each day, except holidays. A copy of the by-laws shall 
also be transmitted to the superintendent of banks. The by-laws may be 
repealed or amended, or new by-laws be adopted, at the annual meeting, 
or at any other meeting of the stockholders called for that purpose by 
the directors, by a vote representing two-thirds of the subscribed stock, 
or the power to repeal and amend the by-laws, and adopt new by-laws 
may, by a similar vote at the first meeting or any annual meeting, be 
delegated to the board of directors. 


History: En. Sec. 16, Ch. 89, L. 1915. By-laws, rules and regulations of banks, 
See also history of Sec. 6014. see note in 105 A. S. R. 731. 
Limitation on power of banks to enact 
by-laws, see note in 43 A. S. R. 152. 
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6030. Increase or diminution of capital stock authorized. Any bank 
now organized and existing, and which may hereafter be organized, may 
increase or diminish its capital stock by complying with the provisions 
of this act, to any amount which may be deemed sufficient and proper for 
its purposes within the limits prescribed by this act. 

History: En. Sec. 4, Ch. 148, L. 1917. See also history of Sec. 6014. 


6031. Change of corporate name authorized. The corporate name of 
any bank now organized and existing, or which may hereafter be organ- 
ized, may be altered, changed, or amended as in this act provided. 

History: En. Sec. 4, Ch. 148, L. 1917. See also history of Sec. 6014. 


6032. Change of place of business and number of directors authorized. 
Every bank now organized and existing, or which may hereafter be 
organized, may, upon approval of the superintendent of banks, change its 
principal place of business from one place to another, in the same county 
within this state, and may increase or diminish the number of its trustees 
or directors in the manner hereinafter provided. 

History: En. Sec, 4, Ch. 148, L. 1917. See also history of Sec. 6014. 


6033. Procedure for carrying into effect the three foregoing sections. 
Whenever any bank shall decide to call a meeting of the stockholders for 
the purpose of increasing or diminishing the amount of its capital stock, 
or for changing its corporate name, or for changing its principal place of 
business, or increasing or diminishing the number of its trustees or diree- 
tors, it shall be the duties of the trustees or directors to publish a notice 
signed by at least a majority of them in a newspaper in the county, if 
any shall be published therein, six successive weeks, and to deposit a 
written or printed copy thereof in the postoffice, addressed to each stock- 
holder at his usual place of residence at least six weeks previous to the 
day of meeting, specifying the object of meeting, the time and place when 
and where such meeting shall be held, and the amount to which it shall 
be proposed to increase or diminish the capital, or the name to which it 
is proposed that* the bank shall be changed, or to the new location or 
place to which the principal place of business shall be changed, and the 
number to which it is proposed to increase or diminish its trustees or 
directors, and a vote of at least two-thirds of all of the shares of stock 
shall be necessary for an increase or diminution of the amount of its 
capital stock, or to change its corporate name, or to change its principal 
place of business, or to increase or diminish the number of its trustees or 
directors. 

History: En. Sec. 4, Ch. 148, L. 1917. See also history of Sec. 6014. 


6034. Certificate of proceedings—Contents and effect. If, at the time 
and place specified in the notice provided for in the last preceding section, 
the stockholders shall appear in person or by proxy representing not less 
than two-thirds of all the shares of stock of the corporation, and shall 
organize by choosing one of the trustees or directors chairman of the 
meeting, and also a suitable person for secretary, and proceed to a vote 
of those present in person or by proxy, and if, on counting the votes, it 
shall appear that two-thirds of the number of votes representing all the 
capital stock have been cast in favor of increasing or diminishing the 
amount of capital stock, or of changing its corporate name or of changing 
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its principal place of business, or of increasing or diminishing the number 
of its trustees or directors, a certificate of the proceedings showing a 
compliance with the provisions of this act, the amount of capital stock 
actually paid in, the whole amount of debts and liabilities of the corpora- 
tion, the amount to which the capital stock shall be increased or dimin- 
ished, or the change in the corporate name of the corporation, or the 
change in the principal place of business, or the number to which its 
trustees or directors is to be increased or diminished, shall be made out, 
signed, and verified by the affidavit of the chairman, and be countersigned 
by the secretary, and such certificate shall be acknowledged by the chair- 
man and filed and recorded as required by section 8 of this act, and when 
so filed and recorded the capital stock of such corporation shall be 
increased or diminished to the amount specified in such certificate, or the 
corporate name shall be changed, or the principal place of: business 
changed, or the number of its trustees or directors increased or diminished, 
as specified in said certificate. 
History: En. Sec. 4, Ch. 148, L. 1917. See also history of Sec. 6014. 


6035. Dissolution of banks and companies—How effected. Commercial 
banks, savings banks, trust companies, and investment companies now 
organized and existing, or which may be hereafter organized, may be 
dissolved in the manner provided by sections 9922 to 9928, inclusive, of 
the Code of Civil Procedure. 

History: En. Sec. 4, Ch. 148, L. 1917. See also history of Sec. 6014. 


6036. Liability of stockholders. The stockholders of every bank shall 
be severally and individually liable, equally and ratably, and not one for 
the other, for all contracts, debts, and engagements of such corporation, 
to the extent of the amount of their stock therein, at the par value thereof, 
in addition to the amount invested in such shares. No person holding 
stock as executor, administrator, guardian, or trustee, and no person 
holding such stock as a pledge or collateral security, shall be personally 
subject to any liability as stockholder in such corporation; but the person 
pledging such stock shall be considered as holding the same, and shall 
be liable as a stockholder accordingly, and the estate and funds in the 
hands of such executor, administrator, guardian, or trustee, shall be liable 
in like manner and to the same extent as the testator, intestate, ward, or 
the person interested in such trust fund would have been liable if he had 
been living or competent to act and held the stock in his own name. 

History: En. Sec. 17, Ch. 89, L. 1915. See also history of Sec. 6014. 


6037. Transfer of shares of stock. The delivery of a certificate of 
stock to a bona fide purchaser or pledgee for value, together with a 
written transfer of the same, or a written power of attorney to sell, assign, 
and transfer the same, signed by the owner of the certificate, shall bea 
sufficient delivery to transfer the title as against the creditors of the trans- 
feror and subsequent purchasers; but no such transfer shall affect the 
right of the corporation to pay any dividend due upon the stock, or treat 
the holder of record as the holder in fact, until such transfer is recorded 
upon the books of the corporation, or a new certificate issued to the 
person to whom it has been transferred. 

History: En. Sec. 18, Ch. 89, L. 1915. See also history of Sec. 6014. 
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6038. Hlections—How conducted. All elections must be by ballot, and 
every stockholder shall have the right to vote in person or by proxy the 
number of shares standing in his name for as many persons as there are 
directors to be elected, or to cumulate said shares and give one candidate 
as many votes as the number of directors multiplied by the number of 
his shares of stock shall equal, or to distribute them on the same principle 
among as many candidates as he shall think fit. The board of directors 
may prescribe the form and manner of executing proxies. The shares of 
stock of an estate of a minor, or of a person of unsound mind, may be 
represented and voted by his guardian, and of a deceased person by his 
executor or administrator, and every person who shall pledge his stock 
may nevertheless represent and vote the same at all meetings, unless the 
pledgor appoints the pledgee as a proxy in accordance with the by-laws of 
the company. The board of directors may provide for the closing of the 
stock books of the company for such length of time prior to the annual 
election as may be by it deemed convenient for the making up of the 
lists of the stockholders. Any regular or called meeting of the stock- 
holders may adjourn from day to day or from time to time if, for any 
reason, there is not present a quorum or no election is had, such adjourn- 
ment and the reasons therefor being recorded in the minutes of said 
meeting. All elections and other actions at meetings of stockholders or 
directors shall be conducted in accordance with the laws of the state of 
Montana governing corporations in general, except as herein otherwise 
specially provided. 

History: En. Sec. 19, Ch. 89, L. 1915. See also history of Sec. 6014. 


6039. Investment of capital of savings banks. At least one-half of 
the paid-in capital of a savings bank, and one-half of the whole amount 
deposited therein, must be invested in bonds, or other securities of the 
United States, or any of the states of the United States, or any county, 
city, town, or school district of this state, on which interest is regularly 
payable, or loaned on unencumbered real estate worth at least double the 
amount to be secured. The remainder may be invested in the aforesaid 
character of securities, or in approved personal security, but no loan must 
be made on personal security: of less than two responsible persons, or 
collateral security to be approved by the directors, and no loan upon 
personal security shall be made to any one person or copartnership to an 
amount exceeding ten thousand dollars. No president, vice-president, 
director, or other officer or servant of a savings bank shall directly or 
indirectly borrow any of the funds of such bank or of its deposits, or in 
any manner use the same in his private affairs or business, nor shall any 
director receive any pay, salary, or emolument until such interest as the 
directors shall have determined to allow depositors shall have been pro- 
vided for in accordance with the regulations of the corporation. 

The real estate which such corporation may lawfully purchase, hord, 
and convey is: 

1. Such as may be necessary for the proper transaction of its business, 
not exceeding in value fifty thousand dollars. 

2. Such as is mortgaged to it in good faith for moneys loaned in pur- 
suance of the provisions of this act, or given as security for money loaned 
or advanced. 
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3. Such as is purchased at the sale on judgment or decree obtained 
or rendered for money so loaned or advanced. 

Savings banks organized under the provisions of this act must not 
purchase, hold, or convey real estate in any other case, or for any other 
purpose than herein specified, and shall not buy or sell any personal prop- 
erty, except such as may be necessary for the proper transaction of its 
business, or such as may have been pledged, mortgaged, or assigned to it 
to secure moneys loaned or advanced; provided, the term ‘‘savings bank’’ 
as used in this section, shall mean any bank organized to do the business 
specified in section 6018 of this code. 

History: En. Sec. 20, Ch. 89, L. 1915. See also history of Sec. 6014. 


6040. Real estate which banks may purchase, hold, or convey. Banks 
organized under the provisions of this act may purchase, hold, or convey 
real estate as follows: 

1. Such as is necessary for the proper transaction of its business, but 
it shall not invest an amount exceeding fifty per cent. of its paid-up 
capital and surplus in the lot and building in which the business of the 
company is carried on, furniture and fixtures, vaults and safety vaults, 
and boxes necessary or proper to carry on its banking business. 

2. Such as is mortgaged to it in good faith by way of security for 
loans previously made by or moneys due to the corporation. 

3. Such as is conveyed to it in satisfaction of debts previously con- 
tracted in the course of its business. 

4. Such as it purchases at sales under judgments, decrees, or mort- 
gages held by the company. 

Real estate acquired in the manner set forth in subdivisions 3 and 4 
hereof shall not be held longer than a period of five years from the date 
of acquisition, unless special written permission to do so be granted by 
the superintendent of banks. 

History: En. Sec. 21, Ch. 89, L. 1915. See also history of Sec. 6014. 


6041. Trust companies—Dealing in property and investment of capital. 
Trust and investment companies may lease, purchase, hold, and convey 
all such real or personal property as may be necessary to carry on their 
authorized business, as. well as such reai or personal property as the board 
of directors may deem necessary to acquire in the enforcement or settle- 
ment of any claims or demands arising out of business transactions, and, 
nay execute and issue, in the transaction of their business, all necessary 
receipts, certificates, and contracts. The board of directors of any such 
corporation is authorized to invest the capital and assets of said corpora- 
tion, and keep the same invested, in securities to be approved by the said 
board, and it shall be lawful for the board to make such investments of 
its capital and assets, and of the funds accumulated by its business, 
including money, deposits, or any part thereof, in negotiable or non- 
negotiable notes, or bonds, mortgages on unencumbered real estate, stocks 
and bonds of corporations, or bonds and warrants of any county, city, 
town, or school district of this state, or any other state of the United 
States, legally authorized to issue the same, or bonds or obligations of 
the United States. 

History: En. Sec. 22, Ch. 89, L. 1915. See also history of Sec. 6014. 
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6042. Banks empowered to join national reserve. Any bank is hereby 
authorized and empowered to join or associate itself with the national 
reserve association of the United States, or any branch thereof, and 
nothing herein contained shall prevent or prohibit any bank from joining 
or associating itself with any such association, or branch thereof, or from 
investing any part of its capital or surplus in the stock of such associa- 
tion, or any branch thereof, in accordance with the terms and provisions 
of the act of congress creating such association. Any bank joining or 
associating itself with such association or branch shall be permitted to 
conform to and transact its business in accordance with the terms and 
provisions of the act of congress creating the same, and the rules and 
regulations of such association or branch thereof. 


History: En. Sec. 23, Ch. 89, L. 1915. Validity of Federal Reserve Act, see 
See also history of Sec. 6014. notes in Ann. Cas. 1917C, 1099; Ann. Cas. 
1918D, 1175. 


6043. Business prohibited unless under superintendent of banks. No 
person, firm, company, copartnership, or corporation, either domestic or 
foreign, not subject to the supervision of the superintendent of banks, 
and not required by the provisions of this act, to report to him, and which 
has not received a certificate to do a banking business from the superin- 
tendent of banks, shall advertise that he or it 1s receiving or accepting 
money or savings for deposit, investment, or otherwise, and issuing notes 
or certificates of deposit therefor, or shall make use of any office sign, 
at the place where such business is transacted, having thereon any artificial 
or corporate name, or other words indicating that such place or office is 
the place or office of a bank or trust company, or that deposits are 
received there or payments made on check, or any other form of banking 
business transacted, nor shall any such person or persons, firm, company, 
copartnership, or corporation, domestic or foreign, make use of or circulate 
any letter-heads, bill-heads, blank notes, blank receipts, certificates, or 
circulars, or any written or printed, or partly written and partly printed 
paper, whatever, having thereon any artificial or corporate name, or other 
word or words indicating that such business is the business of a bank, 
savings bank, or trust or investment company; nor shall any such person, 
firm, company, copartnership, or corporation, or any agent of a foreign 
corporation, not having an established place of business in the state, 
solicit or receive deposits or transact business in the way or manner of a 
bank, savings bank, trust or investment company, or in such a way or 
manner as to lead the public to believe that its business is that of a bank, 
savings bank, trust or investment company. Nor shall any person, firm, 
company, copartnership, or corporation, domestic or foreign, not subject 
to the supervision of the superintendent of banks, and not required by 
the provisions of this act to report to him, and which has not received 
from the superintendent of banks a certificate to do a banking business, 
hereafter transact business under any name or title which contains the 
word ‘‘bank,’’ ‘‘banker,’’ ‘‘banking,’’ ‘‘savings bank,’’ ‘‘savings,’’ “‘trust,”’ 
‘‘trustee,’’ ‘‘trust company,’’ or ‘“‘investment company.’’ Any person, 
firm, company, copartnership, or corporation, domestic or foreign, violat- 
ing any provision of this section shall forfeit to the state one hundred 
dollars a day for every day or part thereof during which such violation 
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continues. Upon action brought by the superintendent of banks the court 
may issue an injunction restraining any such person, firm, company, 
copartnership, or corporation from further using such words in violation 
of the provisions of this section, or from further transacting business in 
such a way or manner as to lead the public to believe that its business is 
that of a bank, savings bank, trust or investment company, during the 
pendency of such action, and for all time, and may make such other 
order or decree as equity and justice may require. 


History: En. Sec. 24, Ch. 89, L. 1915. Examination and supervision of banks 
See also history of Sec. 6014. by public officers as impairment of char- 
ter rights, see note in 8 A. L. R. 898, 


6044. Capital stock to be paid up—Superintendent of banks. Every 
person, firm, company, copartnership, or corporation, domestic or foreign, 
advertising that he or it is receiving or accepting money or savings, and 
issuing notes or certificates of deposit therefor, or advertising that he or 
it is transacting the business of a bank, savings bank, or trust company, 
or making use of any office sign at the place where such business is 
transacted, having thereon any artificial or corporate name, or other words 
indicating that such place or office is the place or office of a bank, savings 
bank, or trust company, or that deposits are received there or payments 
made on check, or that interest 1s paid on deposits, or that certificates of 
deposit, either with or without interest, are being issued, or that any other 
form of banking business is transacted, and every person, firm, company, 
copartnership, or corporation, domestic or foreign, making use of or 
circulating any letter-heads, bill-heads, blank notes, blank receipts, cer- 
tificates, or circulars, or any written or printed, or partly written and 
partly printed paper whatever, having thereon any artificial or corporate 
name, or advertising that such business is the business of a bank, savings 
bank, or trust company, must have the proper capital stock paid in and 
set aside for the purpose of transacting such business, and must have 
received from the superintendent of banks, as provided for in this act, a 
certificate to do a banking business. Any person, firm, company, copart- 
nership, or corporation, domestic or foreign, violating any provision of 
this section shall forfeit to the state one hundred dollars a day for every 
day or part thereof during which such violation continues. Upon action 
brought by the superintendent of banks the court may issue an injunction 
restraining any such person, firm, company, copartnership, or corporation 
from further violating any provision of this section, and may make such 
further order or decree as equity and justice may require. Every person, 
firm, company, copartnership, or corporation doing any of the things or 
transacting any of the business defined in this section, must transact such 
business according to the provisions of the bank act, and the superin- 
tendent of banks, or his deputy or examiners, shall have authority to 
examine the account, books, papers, cash, and credits of every such person, 
firm, company, copartnership, or corporation, domestic or foreign, in order 
to ascertain whether such person, firm, company, copartnership, or cor- 
poration has violated or is violating any provisions of this section. 

History: En. Sec. 25, Ch. 89, L. 1915. See also history of Sec. 6014. 


6045. Foreign corporations. Any corporation organized under the 
laws of any country or state other than this state, which has complied 
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with all of the laws of this state pertaining to foreign corporations, and 
is not engaged in the business of banking or receiving money on deposit 
in this state, may lend money in this state, and, for that purpose, may 
maintain offices in this state, and sue and be sued in this state under its 
proper corporate name, notwithstanding any prohibitions contained in this 
act as to the use of any words in the name, signs, or advertising matter 
of corporations not under the supervision of the superintendent of banks. 
History: En. Sec. 26, Ch. 89, L. 1915. See also history of Sec. 6014. 


6046. Advertisement of capital must state amount paid in. No bank, 
or officer thereof, shall advertise in any manner, or publish any statement 
of the capital authorized or subscribed, unless it or he advertise and 
publish in connection therewith the amount of capital actually paid up. 
No bank shall publish a statement of its resources or liabilities in connee- 
tion with those of any other bank, unless such statement shall show the 
resources and liabilities of each bank separately. 

History: En. Sec. 27, Ch. 89, L. 1915. See also history of Sec. 6014. 


6047. Keeping of book with list of stockholders. Every bank shall 
keep in its offices, in a place accessible to the stockholders, depositors, and 
creditors thereof, and for their use, a book containing a list of stock- 
holders in such corporation, and the number of shares of stock held by 
each. 

History: En. Sec. 28, Ch. 89, L. 1915. See also history of Sec. 6014. 


6048. Dividends, surplus, and losses. The directors of any bank may, 
at certain times, and in such manner as its by-laws prescribe, declare and 
pay dividends to stockholders of so much of the profits of the bank, and 
of the interest arising from the capital, surplus, and deposits, as may be 
appropriated for that purpose, but every bank shall, before the declara- 
tion of any dividend, carry at least one-fifth part of its net profits for the 
preceding half year, or for such period as is covered by the dividend, to 
its surplus, until such surplus shall amount to twenty-five per centum of 
its paid-up capital stock. The whole or any part of such surplus may at 
any time be converted into paid-in capital, in which event such surplus 
shall be restored in the manner above provided until it amounts to twenty- 
five per centum of the aggregate paid-up capital stock. Any losses sus- 
tained by any bank in excess of its undivided profits may be charged to 
and paid from its surplus, in which event such surplus shall be restored 
in the manner above provided, to the amount required by law. A larger 
surplus may be created, and nothing herein contained shall be construed 
as prohibitory thereof. 

History: En. Sec. 29, Ch. 89, L. 1915. See also history of Sec. 6014. 


6049. Safe deposit department. Any bank may conduct a safe deposit 
department, but shall not invest more than one-tenth of its capital and 
surplus in such safe deposit department. 

History: En. Sec. 30, Ch. 89, L. 1915. See also history of Sec. 6014. 


6050. Purchase or loan of own capital stock prohibited. No bank 
shall purchase or invest its capital or surplus, or money of its depositors, 
or any part of either, in shares of its own capital stock; nor loan its 
capital or surplus, or the money of its depositors, or any part of either, 
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on shares of its own capital stock, unless such purchase or loan shall be 
necessary to prevent loss to such bank on debts previously contracted in 
good faith. Every person or corporation violating any provision of this 
section shall forfeit to the state twice the nominal amount of such stock. 


History: En. Sec. 31, Ch. 89, L. 1915. Right of banking corporation to acquire 
See also history of Sec. 6014. its own corporate stock, see notes in 33 


. : ‘ A. 8S. R. 339; 17 Ann. Cas. 1265; Ann. Cas. 
Cited or applied as chapter 89, Laws of 19148, 1020. zy 


1915, in Barth v. Pock, 51 Mont. 418, 433, 
155 Pac. 282. 


6051. Sale of securities by officer to bank. No director, officer, em- 
ployee, or controlling stockholder of any bank shall, directly or indirectly, 
for his own account, for himself, or as the partner or agent of others, sell 
or transfer, or cause to be sold or transferred, to the bank of which he is 
a director, officer, employee, or controlling stockholder, any note or bond 
secured by any mortgage or trust deed on real estate, or any contract 
arising from the sale of real estate, in which such director, officer, em- 
ployee, or controlling stockholder is personally or financially interested, 
without a vote of the majority of the board of such bank, duly noted upon 
the minutes of the meeting at which such transaction is decided upon, 
which minutes shall be signed by a majority of the board. Any director, 
officer, employee, or controlling stockholder of any bank who knowingly 
violates or consents to the violation of this provision shall be guilty of a 
felony. , 

History: En. Sec. 32, Ch. 89, L. 1915. See also history of Sec. 6014. 


6052. Limit on amount of bond issue. No commercial bank shall pur- 
chase, agree to purchase, or underwrite any bond issue in excess of ten 
per centum of its assets, except bonds of the United States, of the state 
of Montana, of the cities, towns, counties, or school districts of this state. 

History: En. Sec. 33, Ch. 89, L. 1915. See also history of Sec. 6014. 


6053. Disposition of acquired stock. No commercial or savings bank 
shall purchase or invest its capital or surplus, or money of its depositors, 
or any part of either, in the capital stock of any corporation, unless the 
purchase or acquisition of such capital stock shall be necessary to prevent 
loss to the bank on a debt previously contracted in good faith. Any cap- 
ital stock so purchased or acquired shall be sold by such bank within six 
months thereafter, if it can be sold for the amount of the claim of such 
bank against it; and all capital stock thus purchased or acquired must 
be sold for the best price obtainable by said bank within one year after 
such purchase or acquisition. Every person or corporation violating any 
provision of this section shall forfeit to the state twice the nominal 
amount of such stock. 


History: En. Sec. 34, Ch. 89, L. 1915. Right of bank to engage in business to 
See also history of Sec. 6014. save debt, see note in 27 L. R. A. (N. 8.) 


Power of bank to acquire stock in other eles 


corporations, see note in 36 A. S. R. 134. 

6054. Obtaining property by fraud—False report—Refusal to permit 
inspection of books. A director, officer, agent, or employee of any bank 
who, 

1. Knowingly receives or possesses himself of any of its property, 
otherwise than in payment for a just demand, and with intent to defraud, 
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omits to make or to cause or direct to be made a full and true entry 
thereof in its books and accounts; or, 

2. Coneurs in omitting to make any material entry thereof; or, 

3. Knowingly concurs in making or publishing any written report, 
exhibit, or statement of its affairs or. pecuniary condition, containing any 
material statement which is false; or, 

4. Having the custody or control of its books, wilfully refuses or 
neglects to make any proper entry in the books of such corporation as 
required by law, or to exhibit, or allow the same to be inspected and 
extracts to be taken therefrom by the superintendent of banks, his chief 
deputy, or any of his examiners, shall be guilty of a felony. 


History: En. Sec. 35, Ch. 89, L. 1915. ing false report or statement as to bank’s 
see also history of Sec. 6014. ' condition, see notes in 4 Ann. Cas. 246; 
8 A. S. BR. 605. 


Civil liability of bank director for mak- 

6055. Overdraft by officer or employee—Receiving personal profit from 

loan. Any officer, director, agent, teller, clerk, or employee of any bank 
who either, 

1. Knowingly overdraws his account with such bank, and thereby 
obtains the money, notes, or funds of any such bank; or, 

2. Asks or receives, or consents or agrees to receive, any commission, 
emolument, gratuity, or reward, or any money, property, or thing of value 
for his own personal benefit, or of personal advantage, for procuring or 
endeavoring to procure for any person, firm, or corporation any loan from, 
or the purchase or discount of any paper, note, draft, check, or bill of 
exchange, by such bank, or for permitting any person, firm, or corpora- 
tion to overdraw any account with such bank, is guilty of a misdemeanor. 

History: En. Sec. 36, Ch. 89, L. 1915. See also history of Sec. 6014. 


6056. Waiver of stockholders’ liability. No bank shall make any con- 
tract with any of its depositors whereby the stockholders’ lability 
provided for by this act is in any manner waived, and if any such contract 
shall be so made, such contract shall be void. 

History: En. Sec. 37, Ch. 89, L. 1915. See also history of Sec. 6014. 


6057. Purchase of obligations of bank by officer. No director, officer, 
agent, or other employee of any bank shall, directly or indirectly, for his 
own personal benefit, purchase, or be interested in the purchase of any 
obligation of said bank for a less sum than shall appear upon the face 
of such obligation to be the value thereof. Every person violating the 
provisions of this section shall, for each offense, forfeit to the state three 
times the face value of any such obligation so purchased. 

History: En. Sec. 38, Ch. 89, L. 1915. See also history of Sec. 6014. 


6058. Purchase of assets of bank by officer. No officer, director, agent, 
or other employees of any bank shall, directly or indirectly, for his own 
personal benefit, purchase, or be interested in the purchase of any of the 
assets of said bank for a less sum than the face value thereof. Every 
person violating any provision of this section shall, for each offense, 
forfeit to the state twice the nominal amount of any such asset so pur- 
chased. 

History: En. Sec. 39, Ch. 89, L. 1915. See also history of Sec. 6014. 
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6059. Limitation on loans. The total liabilities of any person, copart- 
nership, or corporation to any bank for money borrowed, including in 
the liabilities of a copartnership the liabilities of the several members 
thereof, shall at no time exceed twenty per centum of the amount of the 
capital and surplus of such bank; but the discounting of commercial paper 
actually owned by the person negotiating the same, and loaus made ou 
warehouse receipts and bills of lading representing actual value, shall not 
be considered as the borrowing of money. 

History: En. Sec. 30, Ch. 89, L. 1915. See also history of Sec. 6014. 


6060. Loans to managing officer. No bank shall make a loan to any 
managing officer of such bank, without taking good collateral or other 
ample and specific security therefor, and when such loan, or a loan made 
to a director of such bank, banking institution, or trust company, exceeds 
in amount ten per cent. of its capital stock, it shall not be made until first 
approved by a majority of the directors of such bank, banking institution, 
or trust company, which said approval shall be entered upon the records 
of such bank, and the signatures of a majority of the board of directors 
approving same shall be attached thereto, and be and remain a permanent 
record of such bank. 

History: En. Sec. 41, Ch. 89, L. 1915. See also history of Sec. 6014. 


6061. Calculation of profits. Interest or commissions unpaid, although 
due or accrued, on debts owing to any bank, shall not be included in 
calculation of its profits. 

History: En. Sec. 42, Ch. 89, L. 1915. See also history of Sec. 6014. 


6062. Limitation on loan of real estate. No commercial bank shall, 
except for the purpose of facilitating the sale of property owned by the 
bank, make any loan on the security of real estate, unless it is a first len 
and does not exceed fifty per centum of the market value of the real 
estate taken as security. 

No commercial bank shall loan in the aggregate more than thirty-five 
per centum of its assets on real estate loans of the character specified in 
this section. 

These provisions, however, shall not prevent any bank from taking 
another and immediately subsequent mortgage or deed of trust thereon, 
when it already holds a first mortgage or deed of trust on such real 
estate, nor from accepting a second lien on real estate to secure the repay- 
ment of a debt previously contracted in good faith; nor shall it prevent 
subsequent liens of any kind from being taken to secure the payment of 
a debt previously contracted in good faith when, in the judgment of the 
directors of such bank, such subsequent lens are necessary further to 
secure the payment of any debts and save such bank from loss; provided, 
the term ‘‘commercial bank,’’ as used in this section, shall mean a bank 
organized to do the business specified in section 4 of this act, only. 

History: En. Sec. 43, Ch. 89, L. 1915. See also history of Sec. 6014. 


6063. Certified checks. Whenever a check drawn on any bank is 
certified by any officer or employee of such bank, the amount thereof 
shall be immediately charged against the account of the person, firm, or 
corporation drawing the same. It shall be unlawful for any officer or 
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employee of any bank to certify any check drawn upon such bank, unless 
the person, firm, or corporation drawing the check has on deposit with 
the bank at the time such check is certified an amount of money subject 
to the payment of such check, equal to the amount specified in such check. 
Any officer or employee of any bank who shall wilfully violate the pro- 
visions of this section, or shall resort to any device, or receive any fictitious 
obligations, directly or indirectly, in order to evade the provisions hereof, 
or who shall certify checks before the amount thereof shall have been 
regularly entered to the credit of the drawer, shall be guilty of a felony. 
History: En. Sec. 44, Ch. 89, L. 1915. Law of certified checks, see note in 128 
See also history of Sec. 6014. A. S. BR. 691. 
Effect of certified checks, see notes in 
69 Am. Dec. 691; 89 Am. Dec. 442. 

6064. Interest not to exceed lawful rate. No bank shall demand or 
receive for loans or discounts a rate of interest exceeding that allowed by 
law, excepting that it shall be lawful for any bank to receive interest in 
advance according to the ordinary usages of banking institutions. 

History: En. Sec. 45, Ch. 89, Ll. 1915. See also history of Sec. 6014. 


6065. Joint deposits—Survivorship. When a deposit has been made, 
or shall hereafter be made, in any bank, in the names of two persons, 
payable to either, or payable to either or the survivor, such deposit, or 
any part thereof, or any interest or dividend thereon, may be paid to 
either of said persons, whether the other be living or not; and the receipt 
or acquittance of the person so paid shall be a valid and sufficient release 
or discharge to the bank for any payment so made. 


History: En. Sec. 46, Ch. 89, L. 1915. Rights of parties to joint deposit, see 
See also history of Sec. 6014. notes in Ann. Cas. 1916D, 519, 529, 533. 


6066. Trust deposits—Payment. Whenever any deposit shall be made 
in any bank by any person in trust for another, and no other or further 
notice of the existence and terms of a legal and valid trust shall have 
been given in writing to the bank, in the event of the death of the trustee, 
the same, or any part thereof, together with the interest or dividends 
thereon, may be paid to the person for whom said deposit was made. 


History: En. Sec. 47, Ch. 89, L. 1915. Deposit of money in bank as creating 
See also history of Sec. 6014. trust in favor of another, see notes in 
I2TAnmneCas. W6%. B20 nearAnns Ta: 


6067. Deposit by minor. Whenever any deposit shall be made in any 
bank, and by and in the name of any minor, the same shall be held for 
the exclusive right and benefit of such minor, and free from the control 
or lien of all persons whatsoever, except creditors, and shall be paid, with 
any interest due thereon, to the person in whose name the deposit shall 
have been made, and the receipt of such minor shall be a sufficient release 
or discharge for such deposit to the bank. 

History: En. Sec. 48, Ch. 89, L. 1915. See also history of Sec. 6014. 


6068. Demand or time deposits. Demand deposits, within the mean- 
ing of this act, shall comprise all deposits payable within thirty days, and 
time deposits shall comprise all deposits payable after thirty days, and 
all savings accounts and certificates of deposit which are subject to not 
less than thirty days’ notice before payment. 

History: En. Sec. 49, Ch. 89, L. 1915. See also history of Sec. 6014. 
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6069. Reserve requirements. Every bank except a reserve bank shall 
maintain at all times a reserve of at least ten per centum of its deposit 
habilities, of which reserve such portion as the board of directors may 
determine may be on deposit in banks approved by the superintendent of 
banks as reserve banks. A bank approved by the superintendent of banks 
as a reserve bank must at all times maintain a reserve of at least fifteen 
per centum of its deposit liabilities, of which such portion as the board 
of directors may determine, may be on deposit in banks approved by the 
superintendent of banks as reserve banks. Any solvent bank of good 
repute having a full paid up capital and surplus of one hundred thousand 
dollars doing business in the state of Montana or any of the states of the 
United States may be designated by the superintendent of banks as a 
reserve agent for Montana state banking institutions. Such approval or 
designation may be withdrawn or withheld at any time by the superin- 
tendent of banks for cause, provided that the provisions of this act as to 
eapital and surplus shall not apply to any bank in Montana heretofore 
designated by the superintendent of banks as a reserve bank. Whenever 
the reserve of any bank shall fall below the amount required herein to be 
kept, such bank shall not increase its loans or discounts otherwise than 
by discounting or purchasing bills of exchange payable at sight or on , 
demand, and the superintendent of banks shall notify any bank whose 
reserve may be below the amount herein required, to make good such 
reserve, and in case the bank fails, for thirty days thereafter, to make 
good such reserve, the superintendent of banks may notify the attorney- 
general, and he shall institute proceedings for the appointment of a 
receiver and to wind up the business of the bank. In estimating the 
reserve required by this act the net balance of amounts due to and from 
other banks shall be taken as the basis for ascertaining the deposits 
against which reserves shall be determined. No bank shall at any time 
become indebted either directly or indirectly, for borrowed money or 
rediscounts in an amount in excess of its paid-up capital and surplus 
without first obtaining written authority from the superintendent of 
banks; provided, that debentures or certificates of indebtedness issued by 
any investment company to run for a period of three years or more shall 
not be included in the deposit liabilities of said investment company as 
affected by the provisions of this section; provided, a compliance with the 
federal reserve banking laws, rules, and regulations by member banks shall 
be held to be a compliance with the reserve requirements and conditions 
of this act, and entitle such federal reserve member banks to the rights 
and privileges accruing from a comphance with this act. 


History: En. Sec. 50, Ch. 89, L. 1915; Ch. 94, L. 1921. See also history of Sec. 
amd. Sec. 1, Ch. 136, L. 1917; amd. Sec. 1, 6014. 


6070. Creation state banking department and superintendent of banks. 
There is hereby created a state banking department. The state examiner 
of the state of Montana shall be ex-officio ‘‘superintendent of banks.’’ 
Said state examiner and ex-officio superintendent of banks shall be ap- 
pointed by the governor. The state examiner and ex-officio superintendent 
of banks shall be appointed by the governor of the state and said appoint- 
ment must be submitted to the senate of ‘the state of Montana for con- 
firmation. The term of office of the said state examiner and ex-officio 
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superintendent of banks shall be for the period of four years. He shall 
if required by the governor file an additional bond, as ex-officio superin- 
tendent of banks, in a penal sum not to exceed seventy-five thousand 
dollars, with a surety or sureties to be approved by the governor, condi- 
tioned upon the faithful charge as to the duty of his office as ex-officio 
superintendent of banks. 

The state examiner and ex-officio superintendent of banks shall have 
the power and authority by and with the approval and consent of the 
state board of examiners to appoint such deputies and clerks as may be 
necessary for the proper transaction of the business of the department. 
‘The salaries of all deputies appointed by the state examiner and ex-officio 
superintendent of banks shall be fixed by the state board of examiners. 
The state examiner and ex-officio superintendent of banks shall receive a 
salary of five thousand dollars per annum, payable monthly. 


History: En: Sec. 51, Ch. 89, L. 1915; Ch. 259, L. 1921. See also history of .Sec. 
amd. Sec. 3, Ch. 148, L. 1917; amd. Sec. 1, 6014. 


6071. Report of superintendent of banks. Every bank shall make to 
the superintendent of banks not less than five reports during each year, 
according to the form which may be prescribed by him, verified by the 
oath or affirmation of the president, vice-president, or cashier of such 
bank, and attested by the signatures of at least two-of the directors. 
Each such report shall exhibit in detail, and under appropriate heads, the 
resources and liabilities of the bank at the close of business on any past 
day by him specified; and shall be transmitted to the superintendent of 
banks within five days after the receipt of a request or requisition therefor 
from him, and in such form as may be required by. the superintendent of 
banks it shall be published as soon as possible in a newspaper published in 
the place where such bank is established, or if there be no newspaper in 
the place, then in one published nearest thereto in the same county, at 
the expense of the bank; and such proof of the publication shall be fur- 
nished at such times and in such manner as may be required by the 
superintendent of banks. 

History: En. Sec. 52, Ch. 89, L. 1915. See also history of Sec. 6014. 


6072. Report of declaration of dividend. In addition to the statement 
required by the preceding section, every such bank shall report to the 
superintendent of banks, within ten days after declaring any dividend, 
showing the amount of such dividend and the amount of net earnings in 
excess of the dividend. Such statement shall be attested as provided for 
in the attestation of statement by the preceding section. 

History: En. Sec. 53, Ch. 89, L. 1915. See also history of Sec. 6014. 


6073. Special reports to superintendent of banks. In addition to the 
information obtained from the report required by the provisions of 
section 6071 of this code, the superintendent of banks shall also have the 
power to require any bank to furnish a special report in writing, verified 
as required by section 6071 of this code, whenever in his judgment such 
_ special report is necessary to inform him fully of the actual financial con- 
dition and affairs of such bank. Any wilful, false statement in the 
premises shall be perjury, and shall be punished as such. 

History: En. Sec. 54, Ch. 89, L. 1915. See also history of Sec. 6014. 
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6074. Superintendent to call for reports. The superintendent of banks 
shall call for the reports specified by section 6071 of this code at least five 
times each year. The “‘past day specified’’ by the superintendent of banks, 
under the provisions of said section, shall be on the day designated by the 
comptroller of currency of the United States for reports of national bank- 
ing associations. 

History: En. Sec. 55, Ch. 89, L. 1915. See also history of Sec. 6014. 


6075. Reports confidential. The information contained in the reports 
and statements hereinabove provided for, other than such reports as are 
required to be published, shall be deemed to be for the confidential infor- 
mation of the superintendent of banks only, and such information shall 
not be imparted to any persons who are not officially associated in and 
with the office of the superintendent of banks, and the information therein 
contained shall be used by the superintendent of banks only in the fur- 
therance of his official duties. 

History: En. Sec. 56, Ch. 89, L. 1915. See also history of Sec. 6014. 


6076. Penalty for failure to make report within five days. If any 
bank neglects to make out or transmit the statements required by this 
act, within five days after call, it shall be subject to a penalty of twenty 
dollars for each day in default after the periods respectively required by 
this act that it may delay to make and transmit any such statements. 
Should any bank delay for a period of one month to make out and trans- 
mit the statements and proofs of publication required by this act, beyond 
the period when the same is required to be made, or wilfully violate any 
of the provisions of this act with reference to said statements and reports, 
the directors shall be personally responsible for all the debts of such 
corporation contracted previous to and during the period of such neglect. 

History: En. Sec. 57, Ch. 89, L. 1915. See also history of Sec. 6014. 


6077. False statements and entries deemed felony. Every officer or 
other person authorized by this act, who wilfully and knowingly makes 
any false statement of facts, statement of account, or report, and every 
officer, agent, or clerk of any bank who wilfully and knowingly makes 
any false entries in the books of such bank, or knowingly subscribes or 
exhibits false papers, with the intent to deceive any person authorized 
to examine such bank, and every person authorized by the provisions 
of this act to make statements or reports, who wilfully and knowingly 
subscribes or makes any false statement or report, shall be deemed guilty 
of a felony, and, upon conviction thereof, shall be imprisoned at hard 
labor in the state prison for a term of not less than one nor more than ten 


years. 
History: En. Sec. 58, Ch. 89, L. 1915. posit as constituting crime of obtaining 
See also history of Sec. 6014. money by false pretenses, see note in Ann. 


Statement by bank officer to obtain de- Se 

6078. Insolvency or impairment of bank. Whenever the superintend- 
ent of banks, after a full and careful examination of the affairs of any 
bank organized under the provisions of this act, or any foreign corpora- 
tion or branch thereof doing a banking business in Montana, shall find 
evidence of impairment or insolvency, he shall immediately prepare and 


127 


6079] CORPORATIONS. [Part III 
submit a statement of its conditions to the governor and attorney-general, 
and if the governor and attorney-general are satisfied from such state- 
ment that such impairment or insolvency exists, they shall order the 
superintendent of banks either (1) to notify the bank’s stockholders to 
make good such impairment or insolvency in a specified time, or (2) to 
immediately take charge of such bank and to furnish an official bond for 
such sum as they may designate. 

If ordered to take charge of the bank, the superintendent of banks 
shall forthwith take possession of its books, records, and assets, and shall 
be authorized and empowered, and is directed to take such action as, in 
his judgment, is best for the protection of the depositors and stockholders 
of such bank. 

While in charge of the superintendent of banks, the books, records, 
and assets shall not be subject: to any levies or attachments. 

If the stockholders do not make good the impairment or insolvency 
within the time required after notification, the superintendent of banks 
is authorized to take charge of such bank, its property and assets, upon 
direction of the governor and attorney-general. 

Whenever, in the judgment of the superintendent of banks, or upon 
application of any bank, the interests of the depositors of any bank can 
be best subserved by placing a deputy superintendent temporarily in 
charge of such bank, he shall have authority and discretion to do so, and 
the actual expenses of the department in connection therewith shall be 
paid by such bank. 


History: En. Sec. 59, Ch. 89, L. 1915. Constitutionality of statute authorizing 


See also history of Sec. 6014. 


Cited or applied as section 59, chapter 
89, Laws of 1915, in Aetna Accident & Lia- 


officer to take charge of assets of bank 
upon suspicion of insolvency, see note in 
L. BR. A. 1915H, 675. 

Liability of officers for failure to close 


bility Co. v. Miller, 54 Mont. 377, 381, 
170 Pac. 760. 


When bank is insolvent, see note in Ann. 
Cas. 1916C, 85. 


insolvent bank, see note in 3 L. R. A. 
(N. 8.) 488. 


6079. Appointment of receiver. It appearing necessary to have a 
receiver appointed for any such bank or banks, the superintendent of 
banks shall make a full and complete statement of account and report to 
the governor with respect to the condition of its business and affairs, and 
thereafter, should it appear to the governor that application should be 
made for the appointment of a receiver, he shall thereupon direct the 
attorney-general to file a petition in the district court of the county in 
which the bank is situated, asking for the appointment of a receiver, in 
the name of the state of Montana, and such petition shall be controlling 
and by the court so considered and acted upon, even though stockholders, 
creditors, or others may have theretofore filed applications for the appoint- 
ment of a receiver. When any such petition is filed by the state, no sug- 
gestion shall be contained therein as to any particular person to be 
appointed in such capacity, but the court shall appoint some suitable per- 
son for receiver, who shall first be nominated by the superintendent of 
banks, and whose compensation shall in no case exceed five hundred dol- 
lars per month. Receivers of all insolvent banks shall make reports to 
the superintendent of banks in the same manner as is required of other 
banks, at least five times each year when called upon to do so, or at any 
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time when requested by the superintendent of banks. Any receiver who 
refuses to submit the affairs of such bank to an examination by the 
superintendent of banks, or his assistants, or fails to make a report when 
called for by said officers, or who violates any of the provisions of law 
relating to examination of banks, shall be subject to removal. 


History: En. Sec. 60, Ch. 89, L. 1915. See Wyoming case of Miller v. Amoretti, 
See also history of Sec. 6014. 26 Wyo. 170, 181 Pac. 420, relative to right 
of the receiver of an insolvent Montana 
bank to maintain in a foreign state an 
action to enforce the liability of a stock- 
holder. 


Cited or applied as section 60, chapter 
89, Laws of 1915, in Aetna Accident & Lia- 
bility Co. v. Miller, 54 Mont. 377, 381, 170 
Pacaeno 0, 

6080. Payment of expenses of superintendent. The expense of travel- 
ing, hotel bills, and time actually spent by the office of the superintend- 
ent of banks in performance of the duties imposed by section 6079, shall 
be paid in full by the bank to the state treasurer, and by him credited 
to the state banking fund. 

History: En. Sec. 61, Ch. 89, L. 1915. See also history of Sec. 6014. 


6081. Deposits in insolvent or impaired bank. Whenever any bank 
shall be insolvent or in an impaired condition in the manner described and 
set forth in section 6078 of this code, such bank shall not accept or 
receive on deposit any money, bank bills, or notes, United States treasury 
notes or currency, or other notes, bills, or drafts circulating as money or 
_ currency, or transact any other business in conection with its operations, 
except as trustee for the depositors and parties transacting business with 
them, and it or they shall keep all such deposits of money, bills or notes, 
or United States treasury notes or currency, or other notes, bills, or drafts 
circulating as money or currency, separate and apart from the general 
assets of the bank, from and after the date of such notice is given to its 
officers and stockholders, as set forth in section 6078 of this code, and 
which trust deposits shall be kept separate and apart from the general 
assets of the bank until such impairment or insolvency has been made 
good, when such deposits received in trust may be transferred to the 
general assets of the bank on and by written consent of the superintend- 
ent of banks; provided, that in the event such impairment or insolvency 
be not made good or removed within the period stated in the notice 
required in section 6078, then any and all such trust deposits shall be 
returned to the depositors making them; provided further, that any officer, 
director, cashier, manager, member, partner, or managing partner thereof, 
who shall knowingly accept or receive, be accessory to, or permit, or con- 
nive at the receiving or accepting of such trust deposits, except in the 
manner hereinbefore set forth in this section, shall be deemed guilty of a 
felony, and upon .conviction thereof shall be punished by a fine not 
exceeding ten thousand dollars, or imprisonment in the state prison not 
exceeding five years, or by both fine and imprisonment as aforesaid. 

History: En. Sec. 62, Ch. 89, L. 1915. See also history of Sec. 6014. 


6082. Penalty for receiving deposits when insolvent, or making false 
statements. Any officer, agent, or clerk of any bank, knowing such bank 
to be insolvent, who receives money, bank bills, notes of the United States, 
or currency, or other bills or drafts circulating as money or currency, 
except in the maner set forth in the preceding section, or who subscribes 
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or makes any false statements or entries in the books of such bank, or 
knowingly subscribes or exhibits any false paper with the intent to 
deceive any person authorized to examine as to the condition of such 
bank, or wilfully subscribes or makes false reports, shall be subject to 
imprisonment at hard labor in the state prison for a term not exceeding 


five years. 
Related section: 11443. Intent as element of crime of receiving 
History: En. Sec. 63, Ch. 89, L. 1915. deposit in insolvent bank, see note in Ann. 
See also history of Sec. 6014. Cas. 1917B, 1081. 


Criminal liability of officer of insolvent 

Validity of statute making it crime to bank for receiving deposit consisting of 

receive deposit in insolvent bank, see note check on same bank, see note in Ann, Cas. 
in 20 Ann. Cas. 1323. 1916E, 592. 

6083. Duties of auditor transferred to superintendent of banks—HKxam- 
ination and supervision, All duties now required to be performed by, and 
all responsibilities now imposed upon, the state auditor under the laws 
regulating the business of banking, shall hereafter be performed by the 
superintendent of banks, and all papers and reports now on file in the 
office of the state auditor pertaining to banks are hereby transferred to 
the custody of the superintendent of banks. The superintendent of banks — 
shall exercise a constant supervision, either personal or through the exam- 
iners herein provided for, over the books and affairs of all banks doing 
business within the state of Montana; and shall, through the examiners, 
visit, at least twice a year, each of said banks, and verify the assets and 
liabilities of each, and so far investigate the character and value of the 
assets of each as to ascertain with reasonable certainty that the values 
are correctly carried on the books. He shall further investigate the meth- 
ods of operation and conduct of business of said banks and their systems 
of accounting, to ascertain whether such methods and systems are in 
accordance with law and sound banking principles. He may examine, or 
cause to be examined by the examiners, on oath, any of the officers, 
directors, agents, clerks, customers, or depositors of any bank touching 
the affairs and business thereof, and may, in the performance of his. 
official dutics, issue, or cause to be issued by himself or the examiners, 
subpoenas, and administer, or cause to be administered by the examiners, 
oaths; provided, that in case of any refusal to obey any subpoena issued 
by him or under his direction, such refusal may at once be reported to 
the district court of the district in which the bank is located, and such 
court shall enforce obedience to such subpoena in the manner provided. 
by law for enforcing obedience to the process of said court. In all mat- 
ters relating to his official duties, the superintendent of banks shall have 
the same power possessed by courts of law to issue subpoenas, and cause 
them to be served and enforced, and all officers, directors, agents, and 
employees of banks doing business under the provisions of this act, and 
all persons having dealings with or knowledge of the affairs or methods 
of any such institution, shall at all times afford reasonable facilities for 
such examinations, and make such returns and reports to the super- 
intendent of banks as he may require; attend and answer under oath his 
lawful inquiries, produce and exhibit such books, accounts, documents, 
and property as he may desire to inspect, and in all things aid him in the 
performance of his duty. 

History: En. Sec. 64, Ch. 89, L. 1915. See also history of Sec. 6014. 
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6084. Reports and records of superintendent. The superintendent of 
banks shall keep all proper records and files pertaining to the duties and 
work of his office, and shall report to the governor annually touching all 
of his official acts, giving abstracts of statistics and the condition of the 
affairs of all banks to which his duties relate, and make such recom- 
mendations and suggestions as he may deem proper, which report shall 
be printed and bound in a satisfactory and substantial manner, and dis- 
tributed among the banks doing business under the provisions of this act. 

History: En. Sec. 65, Ch. 89, L. 1915. See also history of Sec. 6014. 


6085. Fees to be credited to state banking fund. The fees required 
to be paid by banks under the provisions of sections 221 and 6095 to 6107 
of these codes, to the state treasurer for the credit of the state examiner’s 
fund, shall hereafter be credited by the state trasurer to the state bank- 
ing fund, and shall be paid out by the state treasurer upon warrants 
drawn against the state banking fund for the support and maintenance of 
the state banking department. 

History: En. Sec. 66, Ch. 89, L. 1915. See also history of Sec. 6014. 


6086. Repeal of former sections—Continuance in existence of former 
corporations—Penalties. Title Il of part IV of division I of the Civil 
Code of Montana, entitled ‘‘Banks and Banking Corporations,’’ being the 
provisions embraced within sections 3909 to 4015, both numbers inclusive, 
of the Revised Codes of Montana, 1907, and the acts amendatory thereof, 
and all laws in conflict therewith, are hereby repealed; provided, how-. 
ever, that all corporations heretofore organized under the laws of the 
state of Montana, and engaged in the business of banking as herein 
defined at the time this act goes into effect, shall be continued in exist- 
ence and effect under the provisions of this act until the full term for 
which such corporation was originally created has expired, upon such 
corporation complying with the provisions of this act, which compliance 
shall be authenticated by a certificate of the superintendent of banks 
issued upon his first inspection of each bank applying therefor. When no 
other punishment is provided herein, any person wilfully or knowingly 
violating any of the provisions of this act shall be deemed guilty of a 
misdemeanor, and shall be punished by a fine of not more than five hun- 
dred dollars, or by imprisonment in the county jail for not more than 
six months, or by both such fine and imprisonment. The attorney-general, 
upon information furnished by the superintendent of banks, shall bring 
any actions necessary to enforce the provisions of this act, and any fine 
or penalties collected under the provisions of this act shall be paid to the 
state treasurer, and be credited by him to the state banking fund. 

History: En. Sec. 67, Ch. 89, L. 1915. See also history of Sec. 6014. 


6087. Acceptance and issuance drafts and letters of credit. Every 
bank organized and existing under the laws of Montana, shall have power 
and authority to accept for payment at a future date, drafts drawn upon 
it, by its customers, and to issue letters of credit, authorizing holders 
thereof to draw drafts upon it, or its correspondents at sight or on time 
not exceeding one year, provided that the total amount of drafts so 
accepted or letters of credit so issued for any one person, firm, or cor- 
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poration, shall not at any one time exceed twenty per cent. of the capital 
and surplus of the accepting or issuing bank. 
History: En. Sec. 1, Ch. 217, L. 1921. What is letter of credit, see note in 7 
L. BR. A. 209. 

6088. Change from state to national bank. Any bank may become a 
corporation for the purpose of carrying on the business of banking within 
this state, pursuant to the provisions of the act of congress “‘to provide 
a national currency secured by a pledge of United States stocks, and to 
provide for the circulation and redemption thereof,’’ approved June 3, 
1864, and of title 52 of the Revised Statutes of the United States, when- 
ever stockholders owning two-thirds of the stock of such bank shall have 
voted to become such corporation, or have executed a written consent 
authorizing its directors to make the certificate required therefor by the 
laws of the United States, or whenever a majority of the directors of 
such bank, having been authorized in their discretion to make the change, 
shall, by a vote of such majority, decide to become such corporation; 
and the cashier of such bank shall publish notice thereof for thirty days 
in such newspaper as the directors may select, and send a like printed 
notice by mail or otherwise to all non-voting or dissenting stockholders, 
and notify the state bank examiner of this state that such bank has 
decided to become a corporation under the laws of the United States. 

History: En. Sec. 1, Ch. 41, L. 1909. 


6089. Surrender of charter by state bank. Any such bank, which will 
become a corporation for carrying on the business of banking under the 
laws of the United States, shall cease to be a corporation under the laws 
of this state, except that for the term of three years thereafter its cor- 
porate existence shall be deemed to continue for the purpose of prosecut- 
ing and defending suits by and against it, and of enabling it to close its 
concerns, and to dispose of and convey its property. The members of the 
board of directors last in office, when such corporation shall have become 
a corporation under the laws of the United States, shall continue to be 
the board of directors of the new corporation, with power to take all 
necessary measures to carry out and perfect such organization, by sign- 
ing the articles of association and the organization certificate, and adopt- 
ing such regulations as may be just and proper and not inconsistent with 
the acts of congress in relation thereto. Such change from a state to a 
national bank corporation shall not release any such bank from its obh- 
gations to pay and discharge all the liabilities created by law or incurred 
by it before becoming a national bank corporation, or any tax imposed 
by the laws of this state up to the date of its becoming such national 
bank corporation, in proportion to the time which has elapsed since the 
next preceding payment thereof. 

History: En. Sec. 2, Ch. 41, L. 1909. 


6090. Reduction of capital stock. The director of such new corpora- 
tion may reduce the capital stock of the bank to its par value by divid- 
ing the surplus among its stockholders, or may retain such portion of 
such surplus as they may deem necessary, and in case of an increase of 
the capital stock under the provisions of the acts of congress, may charge 
the shares of such increased capital stock with a like amount, to place 
the whole of such capital stock on an equality, and may award such new 
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stock, or such proportion or fractional parts thereof, to such persons as 
they shall determine are entitled thereto, and as are provided in their 
articles of association and in the acts of congress, but new directors may 
be chosen at such time and in the manner provided in the articles of 
association and the acts of congress. 

History: En. Sec. 3, Ch. 41, L. 1909. 


6091. Certificate of change to national bank. When any such bank 
has decided to become a corporation under the laws of the United States, 
the directors shall immediately thereafter execute and transmit to the 
comptroller of the currency the proper certificate and other instruments 
for its conversion into a national bank corporation under the laws of the 
United States. When any such bank shall have become authorized to 
commence the business of banking under the laws of the United States, 
all the property of such bank shall immediately, by act of law, and with- 
out any conveyance or transfer, be vested in and become the property of 
the national bank corporation, into which such bank shall have been 
converted. 

History: En. Sec. 4, Ch. 41, L. 1909. 


6092. Reorganization of national bank as state bank. Any national 
bank authorized to dissolve, and which shall have taken the necessary 
steps to effect dissolution, may reorganize as a state bank upon the con- 
sent in writing of the owners of two-thirds of the capital stock of such 
bank, and with the approval of the state bank examiner. The stockhold- 
ers shall make, execute, and acknowledge articles of incorporation as 
required by the laws of the state of Montana, and shall set forth therein 
the said written consent of such stockholders. Upon the filing of said 
articles as provided by law, and upon the approval of the state bank 
examiner, such bank shall be deemed to be reorganized under this act, 
and thereupon all assets, real and personal, or such dissolved national 
bank shall be vested in and become the property of such reorganized state 
bank, subject to all lhabilities of such national bank not liquidated before 
such reorganization. 

History: En. Sec. 5, Ch. 41, L. 1909. 


6093. Liability of bank paying forged check. No bank shall be liable 
to a depositor for the payment by it of a forged or raised check unless, 
within one year after the return to the depositor of the voucher of such 
payment, such depositor shall notify the bank that the check so paid is 
forged or raised. 


Related section: 9046. 
History: En. Sec. 1, Ch. 78, L. 1909. 


Effect of payment of forged check on 
rights of party defrauded, see note in 39 
Am. Dee. 519. 

Rights and remedies on payment of 
altered, raised, or forged check, see note 
mi7 A. S. R. 889. 

Liability of bank to depositor for pay- 
ing raised check, see note in 5 Amn. Cas. 
774. 


6094. Liability for non-payment 


Liability of bank to true holder or payee 
of check paid on forged indorsement, see 
note in Ann. Cas. 1917D, 1058. 

Right of drawee bank to charge back a 
eredit given on a forged check, see note 
in 5 A. L. R. 1566. 

Right of drawee of forged check or draft 
to recover money paid thereon, see note in 
12 A. lL. R. 360. 

Recovery of payment procured through 
forged indorsement, see note in 94 A. S. R. 
642. 


of check. No bank shall be liable 


to a depositor because of the non-payment, through mistake or error and 
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without malice, of a check which should have been paid, unless the 
depositor shall allege and prove actual damage by reason of such non- 
payment, and in such event the lability shall not exceed the amount of 
damage so proved. 

History: En. Sec. 1, Ch. 90, L. 1915. or present evidence of tangible loss. Orites 


Plaintiff is not required to show malice Beate mhelde Master neh Touma me siete 


6095. Unincorporated banks—Designation of name. It shall be unlaw- 
ful hereafter for any person or persons in anywise to conduct a commer- 
cial banking business, or a banking business of discount and deposit, 
within the state of Montana, in the capacity of an individual or of a 
copartnership or of an unincorporated association, unless the name under 
which such bank is known and conducted shall contain the name of such 
individual, or the name of at least one actual and responsible member 
of such copartnership or association, in addition to which name there 
shall be no other designation than the words ‘‘bank of,’’ ‘‘banking house 
of,’’ ‘‘banker,’’ or ‘‘bankers.’’ 

History: En. Sec..1, Ch. 111, L. 1911. 


6096. Financial condition required of unincorporated bank. Every 
such individual, copartnership, or association intending to conduct such a 
bank or banking business within the state of Montana shall, before the 
receipt of any money whatsoever on deposit, actually own and possess, 
within the state of Montana, approved property or assets not exempt from 
execution of the minimum value of not less than twenty thousand dol- 
lars in cities and towns having a population of two thousand or less; in 
cities having a population of over two thousand and less than five thou- 
sand the sum of thirty thousand dollars; in cities having a population 
of five thousand and less than ten thousand the sum of fifty thousand 
dollars; in cities having ten thousand population and less than twenty- 
five thousand the sum of seventy-five thousand dollars; in all cities hav- 
ing a population of twenty-five thousand or over the sum of one hundred 
thousand dollars; which financial condition must appear and be carried 
on the books of any such bank or banks. Such requirement shall extend 
and be applicable separately to each and every private bank conducted 
by any person, copartnership, or association, and no asset or assets shall 
appear on the books of more than one bank. 

History: En. Sec. 2, Ch. 111, L. 1911. 


6097. Private banks subject to inspection by state examiner. Every 
private bank, corporation, or association, conducting a banking business 
within the state of Montana, operating under the foregoing provisions, 
shall be subject to examination and visitations of the state examiner once 
each year, and oftener when deemed necessary by said examiner, who shall 
have full power and authority to investigate and examine all books, 
papers, and effects of any such bank or banking house for the purpose of 
ascertaining the financial condition of any such bank or banks, and shall 
have the power in and thereof to administer oaths to any person or per- 
sons, or the agent or employees of any person or persons conducting such 
bank or banking business. 

History: En. Sec. 3, Ch. 111, L. 1911. notes in 10 Ann. Cas. 903; Ann. Cas. 19144, 


State regulation of private banking, see i 
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6098. Information obtained by state examiner to be deemed confi- 
dential. Any knowledge or information gained or discovered by the state 
examiner, in pursuance of his powers or duties as herein prescribed, shall 
be deemed confidential information of the state examiner’s office only, and 
such information shall not, except as hereinafter provided, be imparted 
to any person or persons who are not officially associated in and with the 
office of the state examiner, and such information shall be used by the 
state examiner only in the furtherance of his official duties. 

History: En. Sec. 4, Ch. 111, L. 1911. 


6099. Reports of private bank. The cashier of any bank doing busi- 
ness under the provisions of this act, when so directed by the state exam- 
iner, shall make a report to the said state examiner at his call; which 
report shall not be made less than four times during each year, and 
which said report shall not be made less than two calendar months apart, 
which said reports shall be made in a form prescribed by the state 
examiner, verified by the oath or affirmation of said cashier, which said 
statements or reports must contain a full abstract of the general accounts 
of the bank, and exhibit under appropriate heads the resources and liabili- 
ties thereof, so as to plainly show all of the resources and liabilities of 
said bank, and the amount at any time thereof, which said statements 
shall be transmitted to the state examiner within five days after the 
receipt of the request or requisition therefor. Said report, in such con- 
densed form as may be required by said state examiner, must be pub- 
lished once in a newspaper of general circulation in the place where said 
bank is located, or if there be no newspaper of general circulation pub- 
lished in said place, then in the nearest newspaper available, which pub- 
lication must be at the expense of the bank making said report, and such 
proof of publication of the said report shall be furnished as may be 
required by the said state examiner. The state examiner shall also have 
power to call for special reports from any particular bank whenever in 
his judgment the same are necessary under the provisions of this act. 

History: En. Sec. 5, Ch. 111, L. 1911. 


6100. Report of examiner of impairment of assets of bank. When- 
ever the state examiner, after a full and careful examination of the affairs 
of any such bank as provided for herein, shall find evidence of any 
impairment of the property or assets hereinabove provided for, or evi- 
dence of the insolvency of any such person, copartnership, or .associa- 
tion, he shall immediately prepare and submit his statement of its condi- 
tion to the governor and the attorney-general, and if the governor and 
attorney-general are satisfied from such statement that such impairment 
or insolvency exists, they shall order the state examiner to notify the per- 
son or persons, copartnership, or association conducting such bank to make 
good such impairment or insolvency within a specified time, or the said 
governor and attorney-general may order the said state examiner to imme- 
diately take charge of such bank, and to furnish an official bond for 
such sum as the governor and attorney-general shall designate. 

History: En. Sec. 6, Ch. 111, L. 1911. 


6101. Duty of state examiner in case of insolvency of bank. If so 
ordered by the governor and the attorney-general, the state examiner 
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shall forthwith take possession of all the books, records, and assets of 
any such person, copartnership, or association conducting such bank, and 
shall be authorized and empowered, and is hereby directed, to take such 
action as in his judgment is best for the protection of the depositors and 
creditors, and the person or persons conducting such bank, and may pro- 
ceed as hereinafter provided. While in charge of the state examiner, all 
books, records, and assets of any such bank shall not be subject to execu- 
tion or attachment. 
History: En. Sec. 7, Ch. 111, L. 1911. 


6102. Examiner to take charge of bank when impairment not reme- 
died. If the person or persons conducting such bank do not make gooa 
the said impairment or insolvency within the time as prescribed in sec- 
tion 6100, after notification, the state examiner is authorized to take 
charge of said bank and all its property and assets upon the direction of 
the governor and the attorney-general. 

History: En. Sec. 8, Ch. 111, L. 1911. 


6103. Receiver for bank. If it appears necessary to have a receiver 
appointed for such bank or banking business, the state examiner shall 
make full and complete report of the condition of the assets and liabil- 
ities of such bank to the governor, and thereafter, if it shall appear to 
the governor that a receiver is necessary, he shall thereupon direct the 
attorney-general to file his petition in the district court of the county in 
which such bank is located, asking for the appointment of a receiver in 
the name of the state of Montana, and such petition shall be controlling, 
and shall be by the court so considered and acted upon even though the 
depositors or creditors or other persons may have theretofore filed appli- 
cation for the appointment of a receiver. When any such petition is filed 
as herein provided, no suggestion shall be contained therein as to the 
person to be appointed by said court to act in such capacity. Receivers 
of all such insolvent banks appointed under the provisions of this act shall 
conduct said bank so taken charge of under the supervision of the state 
examiner, and the state examiner shall take such steps with reference to 
said bank as he shall think advisable, either to close up the affairs of 
said bank in accordance with law, or to place said bank in a solvent con- 
dition. The receiver herein provided for is subject to the same restric- 
tions as other receivers and liable to remova! for a dereliction of duty 
whenever the court may deem it advisable so to do. 

History: En. Sec. 9, Ch. 111, L. 1911. 


6104. Compensation of receiver. The receiver provided for in this 
act shall receive such reasonable compensation as shall be ordered by the 
court, and in no event shall such compensation exceed the fees allowed 
executors and administrators in the administration of estates of deceased 
persons under the laws of this state. 

History: En. Sec. 10, Ch. 111, L. 1911. 


6105. Compensation and expenses of state examiner. The actual and 
necessary expenses, and the sum of ten dollars per day, shall be allowed 
the state examiner for the performance of the duties imposed by this act, 
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which shall be paid in full by such bank under investigation for the time 
actually spent in making such investigation, and in going to and return- 
ing therefrom. 

History: En. Sec. 11, Ch. 111, L. 1911. 


6106. Failure of state examiner to perform duty—Penalty. If the 
state examiner or his deputy shall fail to perform any duty imposed upon 
him under the provisions of this act, or if any person or the members of 
any copartnership or association shall violate any of the provisions of this 
act, they shall be guilty of a felony, and shall be punished by imprison- 
ment in the state prison for a term of not more than five years. 

History: En. Sec. 12, Ch. 111, L. 1911. 


6107. Receiving deposits by insolvent bank—Making false entries. 
Any person, or the members of any copartnership or banking association, 
wilfully or knowingly receiving deposits, money, or commercial papers, 
sirculating as money, when such person or copartnership or banking asso- 
ciation is insolvent, or who subscribes or makes any false statement, or 
entries in the books of any such bank, or who knowingly subscribes or 
exhibits any false papers, with the intention of deceiving any person 
authorized to examine the condition of any bank provided for in this act, 
or who wilfully subscribes or makes false reports to the state examiner, 
shall be guilty of a felony and shall be punishable by imprisonment in the 
state prison for a term not exceeding five years. 

History: En. Sec. 13, Ch. 111, L. 1911. 


6108. Liability of banks on negotiable instruments forwarded for col- 
lection. Any bank organized under the laws of the state of Montana, or 
engaged in business therein, receiving for collection or deposit any check, 
note, draft, or negotiable instrument, may send such instrument for col- 
lection directly to the bank on which it is drawn, or at which it is made 
payable, and the failure of the bank to which such item is sent for col- 
lection to account for the proceeds thereof, either because of its insolvency 
or otherwise, shall not render the forwarding bank liable therefor to the 
depositor of such item; provided, however, that such forwarding bank 
shall have used due diligence in making such collection. 


History: En. Sec. 1, Ch. 97, L. 1917. Liability of bank sending paper to 


: . drawee bank for collection, see notes in 
Duties of banks as collecting agents, see ; d ; 
een 77 A. S&. BR. 613. re : 8 Ann. Cas. 372; Ann. Cas. 1912B, 12%. 


6109. Same—What constitutes due diligence. When a check, draft, 
note, or other negotiable instrument is deposited in a bank for credit or 
for collection, it shall be considered due diligence on the part of the bank, 
in the collection of any check, draft, note, or other negotiable instrument 
so deposited, to forward en route the same without delay, in the usual 
commercial way in use according to the regular course of business of 
banks, and the maker, indorser, guarantor, or surety of any check, draft, 
note, or other negotiable instrument, so deposited, shall be liable to the 
bank until actual final payment is received, and when a bank receives 
for collection any check, draft, note, or other negotiable instrument, and 
forwards the same for collection, as herein provided, it shall only be 


137 


6110, 6111] | CORPORATIONS. [Part HI 


hable after actual final payment is received by it, except in case of want 
of due diligence on its part, as aforesaid. 


History: En. Sec. 2, Ch. 97, L. 1917. Negligence for which collecting bank is 
liable, see note in 37 Am. Rep. 716. 


CHAPTER 14. 
INSURANCE COMPANIES—GENERAL REGULATIONS, 


Section 6110. The Commissioner of Insurance. 

6111. Definitions and Classifications. 

6112. License Fees. 

6113. Duplicate License. 

6114. Licenses of Insurance Companies—When Expire. 

6115. Duty to Comply With Laws. 

6116. Penalty for Doing Business in Violation of Law. 

6117. Officers—When Guilty of Misdemeanor. 

6118. Obtaining of Licenses to Transact Insurance Business. 

6119. Law Not Applicable to Fraternal Societies. 

6120. Publication of Annual Statement. 

6121. Discrimination Prohibited. 

6122. Penalty for Violation of Law. 

6123. Violation of Law by Agent a Misdemeanor. 

6124. Revocation of License. 

6125. Law Not Applicable to Fraternal Societies. 

6126. Investigation of Affairs of Corporations Engaged in Organizing In- 
surance Companies. 

6127. Investment of Funds in Irrigation Bonds. 


6110. The commissioner of insurance. The general powers and duties 
of the state auditor as ex-officio commissioner of insurance are defined in 
the Political Code. 

Note.—New section recommended by For articles on “Insurance,” see Cal. Jur. 
code commissioner. For California statutes and 14 R. C. L. 823. 
on insurance, see California Civil Code, 
sections 414 to 453gg, inclusive. 

6111. Definitions and classifications. Corporations, associations, and 
societies, organized to do the following-described business, are insurance 
corporations within the meaning of this act: 

1. To insure against loss or damage by fire, lightning, tornadoes, or 
hail, all kinds of buildings, merchandise, household furniture, and other 
property. 

2. To insure the lives and health of persons, and to grant, purchase, 
or dispose of annuities. 

3. To insure against injuries, death, or disablement of persons result- 
ing from traveling, or, from accident by land or by water; to insure 
against employees’ liability to employers, and of employers’ liability to 
employees; to insure the lives of horses, cattle, or other livestock; to 
insure plate-glass against breakage, or steam-boilers against explosion, 
and against loss or damage to life or property resulting therefrom; against 
loss by burglary or theft, or both; and against the risks of navigation and 
transportation. 

Foreign insurance corporations, associations, and societies shall include 
every Insurance corporation, association, and society organized under the 
laws of the United States of America, or any state or territory of the 
United States of America other than this, or any other nation, govern- 
ment, or country. 

Domestic insurance corporations, associations, and _ societies shall 
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include every insurance corporation, association, and society organized 
under the laws of this state. 


History: En. Sec. 1, p. 76, L. 1897; re-en. Sec. 4016, Rev. C. 1907. 


6112. License fee. All insurance corporations, associations, and 
societies, as hereinbefore specified in the preceding section, before com- 
mencing to do business in the state of Montana, shall be required to 
secure a license, authorizing them to transact business of insurance cor- 
porations, associations, or societies, and shall pay to the state auditor, 
for such license, the following fees: 

For a license to collect in any one year premiums amounting to five 
thousand dollars or less, one hundred and twenty-five dollars. 

For a license to collect in any one year premiums over the sum of 
five thousand dollars, the sum of twenty dollars for each and every one 
thousand dollars to be so collected; provided that, where any insurance 
corporation, association, or society has fifty per cent. of its capital stock 
invested in Montana securities, such insurance corporation, association, or 
society shall be allowed to deduct whatever tax it may have already paid 
from the amount due for such license fee or tax, as herein provided. 

History: En. Sec. 2, p. 77, L. 1897; re-en. Hart, 55 Mont. 76, 86, 88, 173 Pac. 1062. 


Sec. 4017, Rev. C. 1907; amd. Sec. 1, Ch. 
63, L. 1915. 


This section was not repealed by sections ° 


2296 to 2304, imposing a further license fee 
of one per cent. upon the net income of 


The license fee required of insurance 
corporations by this section and that ex- 
acted by sections 2296 et seq., do not con- 
stitute double taxation, the impositions, 
though upon the same persons, not being 
for the same thing. Equitable Life Assur. 


corporations. Equitable Life Assur. Co. v. Co. v. Hart, 55 Mont. 76, 86, 173 Pac. 1062. 


6113. Duplicate license. The state auditor, upon the payment of the 
fees enumerated in the preceding section, or, after the deductions have 
been made, as above provided for, shall issue, in duplicate, a license, as 
therein provided, a copy of which shall be forthwith filed in his office. 


History: En. Sec. 3, p. 77, L. 1897; re-en. Sec. 4018, Rev. C. 1907; amd. Sec. 2, Ch. 
63, L. 1915. 


6114. Licenses of insurance companies—When expire. All licenses 
issued under this act shall expire on the 3lst day of March of each year. 


History: En. Sec. 4, Ch. 97, L. 1903; re-en. Sec. 4019, Rev. C. 1907; amd. Sec. 1, Ch. 
14, L. 1909. 


6115. Duty to comply with laws. Nothing in this act shall be con- 
strued into permitting any insurance corporation, association, or society 
to do business in the state of Montana, even when in possession of the 
license provided for herein, unless such corporation, association, or society 
shall have complied with the laws of the state of Montana now in force, 
or which may hereafter be enacted. 


History: En. Sec. 5, p. 77, L. 1897; re-en. 
Sec. 4020, Rev. C. 1907. 


Effect on insurance of noncompliance 
with statutory requirements, see note in 
20 L. R. A. 405. 


6116. Penalty for doing business in violation of law. Every foreign 
insurance corporation, association, and society, which may hereafter desire 
to engage in the business of insurance in this state, shall first pay as a 
fee for filing the documents provided for in section 6149 of this code, the 
sum of three hundred dollars, and if any person or persons, agents, officers, 
or trustees of any corporation, association, and society, doing any insur- 
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ance business, shall cause to be issued or procured, received or forwarded, 
application for insurance, or delivered policies for any company or com- 
panies or associations of persons not having complied with the provisions 
of this act, or shall adjust any loss, or in any manner, either ‘directly or 
indirectly, aid in the transaction of insurance with any such company in 
this state, or in any way violate the provisions of this section, shall, upon 
conviction, be deemed guilty of felony. 
History: En. Sec. 6, p. 77, L. 1897; re-en. Sec. 4021, Rev. C. 1907. 


6117. Officers—When guilty of misdemeanor. If any officer, trustee, 
agent, or other person shail, directly or indirectly, collect any premium 
for any insurance company where such company has failed to obtain a 
license as provided for in this act; or where such company shall have 
failed to obtain a license as provided for in this act; or where such com- 
pany has collected premiums in excess of the amount already provided 
for in the license already obtained, such person shall be deemed guilty of 
a misdemeanor and upon conviction shall be punishable accordingly; pro- 
vided, however, that any company which has collected premiums in 
excess of the sum of five thousand dollars in any year without having 
obtained a license authorizing it so to do, may at the time it files its 
annual statement pay to the state auditor the amount of the license due 
the state for such excess premiums. 

History: En. Sec. 7, p. 78, L. 1897; re-en. Sec. 4022, Rev. C. 1907; amd. Sec. 1, Ch. 
30, L. 1921. 

6118. Obtaining of liccnses to transact insurance business. Before 
transacting any fire, hfe, or other indemnity or insurance business, each 
and every agent, firm, or corporation acting as agent, solicitor, or repre- 
sentative of such corporations or associations, shall procure annually from 
the state auditor a certificate of authority or license as an agent, solicitor, 
or representative of each corporation or association represented by him or 
them, and which certificate shall terminate or expire on the thirty-first day 
of March of each year, unless sooner revoked or terminated as otherwise 
provided, for which a fee of five dollars for each certificate shall be paid 
to the state auditor; provided, that the state auditor is hereby prohibited 
from issuing a certificate of authority to write policies of insurance, or to 
solicit and obtain and transact insurance business, as defined in this act, 
to any person, agent, firm, or corporation, unless such person, agent, firm, 
or corporation is a legal resident of the state of Montana at the time 
such certificate of authority is issued. Any person or persons who shall 
in any way violate the provisions of this section shall, upon conviction, 
be fined not less than fifty dollars nor more than one hundred dollars, or 
imprisoned in the county jail for not less than thirty days nor more than 
ninety days, or both such fine and imprisonment, at the discretion of the 
court. Certificates of authority or licenses issued under this section shall 
be considered the licenses of the company, corporation, association, or 
society applying for the same and may at all times be transferred from. 
the agent, firm, or corporation for which the license was originally issued 
to another agent, firm, or corporation, on the surrender of the said license 
to the state auditor, who will make the proper indorsement thereon. 


History: En. Sec. 8, p. 78, L. 1897; amd. Validity of statute for licensing of insur- 
Sec. 8, Ch. 97, L. 1903; re-en. Sec. 4023, ance agent or broker, see note in Ann. Cas. 
Rev. C. 1907; amd. Sec. 2, Ch. 14, L. 1909. 1914B, 266. 
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6119. Law not applicable to fraternal societies. Nothing in this act 
shall be construed as affecting fraternal associations or secret societies, 
which may insure the lives of their members only. 


History: En. Sec. 9, p. 78, L. 1897; re-en. Sec. 4024, Rev. C. 1907. 


6120. Publication of annual statement. Every insurance company of 
the character provided for in this chapter, doing business in the state, 
organized under the laws of this or any other state or country, shall pub- 
lish annually, before the first day of May, in two newspapers of general 
circulation, to be approved by the state auditor, one of which shall be 
published at the seat of government, and, in case of companies organized 
in the state, one in the county where the principal office is located, a cer- 
tificate from the auditor that such company has in all respects complied 
with the law of the state relating to insurance, and an affidavit of such 
publication made by the publisher or foreman of.such newspaper shall be 
filed in the office of the auditor within thirty days from the date of such 
publication. Said certificate shall also contain a statement made up from 
the annual report of said company of the actual amount of paid-up capital, 
the aggregate amount of assets and liabilities at the date of such report, 
together with the aggregate income and expenditures of such company 
for the preceding year, as shown by said report. 

History: En. Sec. 1, Ch. 68, L. 1907; Sec. 4025, Rev. C. 1907. 


6121. Discrimination prohibited. No insurance company organized 
under the laws of this state, or doing business in this state, shall make or 
permit any discrimination or distinction in favor of individuals between 
insurants or property of the same class in the amount of premiums or 
rates charged for policies, or in the dividends or other benefits payable 
thereon, or in any other of the terms and conditions of the contracts it 
makes; nor shall any such company or agent thereof make any contract 
of insurance or agreement as to such contract other than as plainly 
expressed in the policy issued thereon, nor shall any such company or 
agent pay or allow, offer to pay or allow, as inducement to insurance, 
any rebate of premium payable on the policy, or any special favor or 
advantages in the dividends or other benefits to accrue thereon, or any 
valuable consideration or inducement whatever, not specified in the policy 
contract of insurance. ; 


History: En. Sec. 1, Ch. 112, L. 1903; 
Te-en. Sec. 4026, Rey. C. 1907. 


A fire insurance solicitor who, pursuant 


Agreement discriminating in favor of 
insured as against other policy-holders, see 
notes in 18 Ann. Cas. 759; Ann. Cas. 1918D, 


to an agreement with an agent of the 
owner of a business block, paid over to the 
agent two-thirds of the commission earned 
by him in writing the insurance upon such 
block, was guilty of “rebating” under this 
section. Smith v. Kleinschmidt, 57 Mont. 
237, 187 Pac. 894. 


6122. Penalty for violation of law. 


504; 35 L. R. A. (N. S.) 485; 49 L. R. A. 
N.S.) 147. 

Agreement made at inception of insur- 
ance policy with respect to payment of 
premiums as discrimination or rebate, see 
note in L. R. A. 1918D, 194. 


Every corporation or officer or 


agent thereof which shall violate any of the provisions of this act shall 
be fined in any sum not exceeding five hundred dollars, to be recovered 
by an action in the name of the state, and on collection to be paid into 
the county treasury for the benefit of the common school fund. 


History: En. Sec. 2, Ch. 112, L. 1903; Cited or applied as section 4027, Revised 
re-en. Sec. 4027, Rev. C. 1907. Codes, in Smith v. Kleinschmidt, 57 Mont. 
237, 187 Pac. 894, 
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6123. Violation of law by agent a misdemeanor. Every officer or 
agent of any such corporation, who shall violate any of the provisions of 
this act, shall be deemed guilty of a misdemeanor. 


History: En. Sec. 3, Ch. 112, L. 1903; Cited or applied as section 4028, Revised 
re-en. Sec. 4028, Rev. C. 1907. Codes, in Smith vy. Kleinschmidt, 57 Mont. 
237, 187 Pac. 894. 


6124. Revocation of license. It shall be the duty of the state auditor, 
upon being satisfied that any corporation, or agent thereof, has violated 
any of the provisions of this act, to revoke the license of the company or 
agent so offending, and no license shall be granted to such company or 
agent for one year after such revocation. 

History: En. Sec. 4, Ch. 112, L. 1903; re-en. Sec. 4029, Rev. C. 1907. 


6125. Law not applicable to fraternal societies. Nothing in this act 
shall be construed as affecting fraternal associations or secret societies, 
which may insure the lives of their members only. 

History: En. Sec. 5, Ch. 112, L. 1903; re-en. Sec. 4030, Rev. C. 1907. 


6126. Investigation of affairs of corporations engaged in organizing 
insurance companies. The commissioner of insurance shall, as often as he 
deems it expedient, examine into the affairs of any corporation organized 
under any law of this state, or having an office in this state, which cor- 
poration is engaged in, or is claiming or advertising that it is engaged in, 
organizing or receiving subscriptions for or disposing of stock of, or in 
any manner aiding or taking part in the formation or business of an 
insurance corporation or corporations, or which is holding the capital stock 
of one or more insurance corporations, for the purpose of controlling the 
management thereof as voting trustee or otherwise. For such purpose he 
may appoint as examiners one or more competent persons not officers of 
or connected with or interested in any insurance corporation other than 
as policy-holders; and upon such examination he, his deputy, or any 
examiner authorized by him, may examine under oath the officers and 
agents of such corporation, and all persons deemed to have material 
information regarding the company’s property or business. Every such 
corporation, its officers and agents, shall produce its books and all papers 
in its or their possession relating to its business or affairs, and any other 
person may be required to produce any book or paver in his custody 
deemed to be relevant to the examination, for the inspection of the com- 
missioner, his deputies or examiners, whenever required, and the officers 
and agents of such corporation shall facilitate such examination and aid 
the examiner in making the same so far as it is in their power to do so. 
Every such examiner shall make a full and true report of every examina- 
tion made by him, verified by his oath, which shall comprise only facts 
appearing upon the books, papers, records, or documents of such corpora- 
tion, or ascertained from the testimony, sworn to, of its officers or agents, 
or other persons examined under oath concerning its affairs, and such 
conclusions and recommendations as may reasonably be warranted from 
such facts so disclosed; and said report so verified shall be presumptive 
evidence in any action or proceeding in the name of the people against 
the corporation, its officers or agents, of the facts stated therein. The 
commissioner shall grant a hearing to the corporation examined before 
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filing any such report; and may, if he deems it for the interest of the 
public to do so, publish any such examination as contained therein in one 
or more newspapers of the state. 

History: En. Sec. 1, Ch. 12, L. 1911. 


6127. Investment of funds in irrigation district bonds. In all cases 
where any law of the state of Montana now authorizes the investment of 
any of the funds of any insurance company, organized and doing business 
under the laws of the state of Montana, in state, county, city, or school 
district bonds or securities, such authorization is hereby extended in all 
such cases to the purchase of the bonds of any irrigation district hereto- 
fore or hereafter organized under the laws of the state of Montana. 

History: En. Sec. 1, Ch. 24, L. 1913. 


CHAPTER 15. 
STOCK AND MUTUAL INSURANCE COMPANIES OTHER THAN LIFE. 


Section 6128. Notice and Certificate. 
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6130. Amount of Capital Stock. 

6131. Mutual Insurance. 
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6128. Notice and certificate. When any number of persons associate 
themselves together for the purpose of forming an insurance corporation 
for any other purpose than life insurance, they shall publish a notice of 
such intention once a week for four consecutive weeks in some public 
newspaper in the county in which such insurance corporation is proposed 
to be located; and they shall also make articles of incorporation, as pro- 
vided in section 5905 of this code, and forward to the state auditor, who 
shall submit the same to the attorney-general for examination, and if it 
shall be found by the attorney-general to be in accordance with the pro- 
visions of this chapter, and not in conflict with the constitution and laws 
of the United States and this state, he shall make a certificate of the 
facts and return it to the state auditor, who shall reject the name or title 
applied for by any persons, when he shall deem the same so similar to 
any one already appropriated by any other company or corporation as to 
be likely to mislead the public. 


History: En. Sec. 650, Civ. C. 1895; re-en. 
Sec. 4042, Rev. C. 1907. 


Note.—Earlier acts regulating insurance 
companies (other than life insurance) were 
sections 1 to 39, pp. 67 to 84, Laws of 1883, 
which appeared as sections 564 to 602, 
Fifth Division Compiled Statutes 1887. 
These were superseded by sections 650 to 
683, Civil Code 1895, which appeared as 
sections 4042 to 4075, Revised Codes 1907. 


This chapter contains a distinct system 
with relation to stock and mutual insur- 
ance companies. This system extends to 
associations to be formed in the state, and 
to foreign insurance companies as well. 
State ex rel. Aachen & Munich F. Ins. Co. 
v. Rotwitt, 17 Mont. 41, 50, 41 Pac. 1004. 

Cited or applied as section 650, Civil 
Code, in Northwestern Mut. Life Ins. Co. 
v. Lewis and Clark County, 28 Mont. 484, 


489, 72 Pac. 982. 


6129. Approval of insurance commissioner of articles. When the 
articles of incorporation shall have received the approval of the insur- 
ance commissioner, such articles, with said approval, must be filed, 
recorded, and certified, as required by law for the filing of articles of 
incorporation. All proposed amendments and changes in such articles of 
incorporation must likewise be submitted to the insurance commissioner 
and approved by him before the same become effective. 


History: En. Sec. 651, Civ. C. 1895; re-en. Sec. 4043, Rev. C. 1907; amd. Sec. 1, Ch. 
SI L921 


6130. Amount of capital stock. The capital of every corporation 
formed under the provisions of this chapter shall not be less than two 
hundred thousand dollars, nor more than one million dollars, as may be 
specified in the articles of incorporation. Any such corporation shall issue 
stock divided into shares of the par value of one hundred dollars each, 
at least fifty per cent. of which stock shall be fully paid up in eash, the 
remaining unpaid portion of such stock, if any there shall be, shall be 
paid up within such time as the directors or trustees of said corporation 
shall order, but not later than two years after the issuance of the certifi- 
eate of authorization by the insurance commissioner. Promissory notes 
shall be executed for the payment of the unpaid portion of said stock, 
which notes shall be executed by the stockholders, payable to the cor- 
poration, and such notes shall be secured by at least one surety or by 
mortgages on unencumbered real estate within the state of Montana, 
worth at least twice the amount of such notes, and said security shall be 
approved by the insurance commissioner. 

History: En. Sec. 652, Civ. C. 1895; re-en. Sec. 4044, Rev. C. 1907; amd. Sec. 1, Ch. 
218, L. 1919. 
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6131. Mutual insurance. No corporation on the plan of mutual insur- 
ance shall commence business in this state until agreements shall have 
been entered into for insurance with at least two hundred applicants, the 
premiums upon which shall amount to not less than twenty-five thousand 
dollars, of which at least five thousand dollars shall have been paid in 
eash, and for the remainder of which notes of solvent parties, founded 
upon actual and bona fide applications for insurance, shall have been 
received; no one of the notes received, as aforesaid, shall amount to more 
than five hundred dollars, and no two thereof shall be given for the same 
risk, or made by the same person or firm, except when the whole amount 
of such notes does not exceed the sum of five hundred dollars, nor shall 
any note be regarded or represented as capital stock unless a policy be 
issued upon the same within thirty days after the organization of the cor- 
poration taking the same, upon a risk which shall be for no shorter 
period than twelve months, each of said notes shall be payable, in whole 
or in part, at any time when the directors shall deem the same requisite 
for the payment of losses by fire or inland navigation, and such inci- 
dental expenses as may be necessary for transacting the business of said 
corporation; and no notes shall be accepted as a part of such capital 
stock, unless the same shall be sufficiently indorsed or secured, if security 
is required by the directors, and no such note shall be surrendered while 
the policy for which it was given continues in force. 

History: En. Sec. 653, Civ. C.1895; re-en- contract for forfeiture or suspension of 


Sec. 4045, Rev. C. 1907. policy on failure to pay dues, see note in 
11 Ann. Cas. 340. 
Liability of members of mutual insur- Distribution of assets and surplus of 


ance company, see note in 32 L. R. A. 481. mutual insurance company upon dissolu- 
Effect of provision in mutual insurance tion, see note in 7 Ann. Cas. 412. 


6132. Books for capital stock opened. Having published the notice, 
and filed the publisher’s affidavit of the publication thereof with the state 
auditor, together with the articles.of incorporation, as required by sec- 
tion 6128 of this chapter, the persons named in the articles of incorpora- 
tion, or a majority of them, shall open books for the subscription of 
stock to the corporation, at such times and places as to them may seem 
convenient and proper, and shall keep the same open until the full amount 
specified in the articles of incorporation is subscribed; or in case the 
business of such corporation is proposed to be conducted on the plan of 
mutual insurance then they shall open books and receive propositions and 
enter into agreements in the manner and to the extent specified in sections 
6130 and 61381 of this code. 

History: En. Sec. 654, Civ. C. 1895; re-en. Sec. 4046, Rev. C. 1907. 


6133. Directors, number and election of. The affairs of any corpora- 
tion organized under the provisions of this chapter shall be managed by 
not more than thirteen nor less than three directors, all of whom shall be 
stockholders. Within thirty days after the requisite amount of stock has 
been subscribed, cash paid, and notes given and approved, a meeting for 
the election of directors shall be called and held and directors elected as 
provided for the election of directors of trust deposit and security cor- 
porations in (see note) section 3926 of this code, and the directors so 
elected shall continue in office until their successors have been duly elected 
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and qualified, and thereafter directors shall be annually elected as provided 
in section 5935 of this code. 


History: En. Sec. 655, Civ. C. 1895; Note.—Section 3926 above referred to 
re-en. Sec. 4047, Rev. C. 1907. was repealed by chapter 89, Laws of 1915. 


6134. Investment of funds. It shall be lawful for any insurance cor- 
poration organized under this chapter, or incorporated under any law 
of this state, to invest its capital and the funds accumulated in the course - 
of its business, or any part thereof, in bonds and mortgages on unencum- 
bered real estate within this state worth double the sum loaned thereon, 
exclusive of buildings, unless such buildings are insured in some respon- 
sible company or companies, and the policy or policies transferred to said 
corporation, and also in stocks of this state, or stocks or treasury notes 
of the United States, in the stocks and bonds of any county or inecor- 
porated city in this state, and to lend the same, or any part thereof, on 
the security of such stocks, or lands, or treasury notes, or upon bonds and 
mortgages, as aforesaid, and not otherwise, and to change and reinvest 
the same in like securities, as occasion may from time to time require; 
but any surplus money over and above the paid-up capital stock of any 
such corporation organized under this chapter, or incorporated under any 
law of this state, may be invested in or loaned upon the pledge of public 
stocks of the United States, or any of the states, or stocks, bonds, or other 
evidences of indebtedness of any solvent dividend-paying institution incor- 
porated under the laws of this state or the United States, except their 
own stock; provided, always, that the current market value of such stocks, 
bonds, or other evidences of indebtedness shall be at all times, during 
the continuance of such loans, at least twenty per cent. more than the 
sum loaned thereon. 

History: En. Sec. 656, Civ. C. 1895; re-en. Sec. 4048, Rev. C. 1907. 


6135. Examination by auditor. Upon receiving notification that the 
requirements of the preceding sections have been complied with, the state 
auditor shall make an examination, or cause one to be made, by some dis- 
interested person officially appointed by him for that purpose, and if it 
shall be found (if the examination shall be made other than by the 
auditor, then the finding shall be certified under oath) that the capital 
herein required by the corporation named, according to the nature of the 
business proposed to be transacted by such corporation, has been paid in 
and possessed by it in money, or in such stock, notes, bonds, or mort- 
gages as are required by sections 6130, 6131, and 6134 of this code, then 
he shall so certify, and if the examination be made by any other than 
the auditor, then the finding shall be certified under oath; or, in the case 
of a mutual insurance corporation, that it has received and is in actual 
possession of the capital, premiums, or bona fide agreements of insurance, 
and securities to the extent and value required by sections 6130, 6131, and 
6134 of this code, and the name and residence of the maker of each pre- 
mium note forming part of the capital of any such proposed mutual 
insurance corporation, and the amount of such note shall be returned to 
the auditor. The corporators or officers of any such corporation or pro- — 
posed corporation contemplated by this chapter shall be required to 
certify, under oath, to the state auditor, that the capital exhibited to the 


146 


Ch. 15] INSURANCE COMPANIES, [6136 


person making the examination directed in this section was bona fide 
property of the corporation so examined; the certificates above named 
shall be filed in the office of the said auditor, who shall thereupon deliver 
to such corporation a certified copy of the same, with his written permis- 
sion for it to commence business as proposed in its articles of incorpora- 
tion, which certificate and permission, on being recorded in the office of 
the county clerk of the county in which the corporation is to be located, 
in a book prepared for that purpose, shall be its authority to commence 
business and issue policies, and such certified copy of said certificate and 
permission may be used in evidence for or against said corporation: with 
the same effect as the originals. 
History: En. Sec. 657, Civ. C. 1895; re-en. Sec. 4049, Rev. C. 1907. 


6136. Powers of insurance companies. It shall be lawful for any cor- 
poration organized under this chapter and doing business in this state: 

1. To insure houses, buildings, and all other kinds of property against 
loss or damage by fire or other casualty, and to make all kinds of insur- 
ance on goods, merchandise, or other property in the course of transporta- 
tion, whether on land or water; to insure against loss or damage to motor 
vehicles resulting from accident, collision, or marine and inland naviga- 
tion and transportation perils; and to insure growing crops against loss or 
damage resulting from hail or the elements.. 

2. To make insurance on the health of persons and against the per: 
sonal injury, disablement, or death, resulting from traveling or general 
accident by land or water. 

3. To insure the fidelity of persons holding places of public or private 
trust, and to furnish surety on official bonds, and for the performance of 
other obligations; and to receive on deposit and insure the safe-keeping 
of books, papers, moneys, stocks, bonds, and all kinds of personal property. 

4. To insure horses, cattle, and other stock against loss or damage by 
accident, theft, or any unknown or contingent event whatever, which may 
be the subject of legal insurance; to lend money on bottomry or respon- 
dentia, and cause itself to be insured against any loss or risk it may have 
incurred in the course of its business, and upon the interest which it may 
have in any property by means of any loan or loans which it may make 
on mortgages, bottomry, or respondentia, and generally to do all things 
proper to promote these objects; to insure plate-glass against breakage, 
and steam-boilers against explosion, and against loss or damage to life 
or property resulting therefrom; against loss by burglary or theft, or 
both; against damage by water caused by the breakage or leakage of 
sprinklers, pumps, water-pipes, or plumbing and its fixtures, and acci- 
dental injury to such apparatus; and to permit liability insurance in all 
its branches. 

5. To insure titles and credit. 

No corporation organized under this chapter, or transacting business 
in this state, shall expose itself to loss on any one risk or hazard to an 
amount exceeding ten per cent. of its paid-up capital, or write on a risk 
within the corporate limits of any one city an amount representing more 
than the paid-up capital of the’ corporation unless the excess shall be 
insured by the same in some other good and reliable company or com- 
panies. The restriction as to the amount of risk any such corporation 
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shall assume shall not apply to corporations organized to guarantee the 
fidelity of persons in places of public or private trust, or to corpora- 
tions that receive on deposit and guarantee the safe-keeping of books, 
money, papers, and other property. 


History: En. Sec. 1, p. 71, L. 1883; re-en. C. 1907; amd. Sec. 1, Ch. 48, L. 1911; amd. 
Sec. 571, 5th Div. Comp. Stat. 1887; re-en. Sec. 1, Ch. 114, L. 1911. 
Sec. 658, Civ. C. 1895; re-en. Sec. 4050, Rev. 


6137. Construction of law. Nothing in the act shall be construed as 
to alter, change, modify, or repeal any existing statute, which provided 
or established the amount of the capital required of any or all classes of 
insurance corporations herein mentioned. Combinations may be _ per- 
mitted of the different classes herein established, under one incorporation, 
except that fire insurance companies may not transact any other char- 
acter of business than that designated in paragraph 1 of the preceding 
section, and provided further, that where such combinations may be 
formed, the minimum capital shall be equal to the amount provided by 
law for each of the different classes so combined. 

History: En. Sec. 2, Ch. 114, L. 1911. 


6138. Same. Nothing in this act shall be construed preventing the 
transaction of health and accident insurance in combination with life 
insurance; provided, however, that the minimum e¢apital of such corpora- 
tion shall equal the amount required of both classifications. 

History: En. Sec. 3, Ch. 114, L. 1911. 


6139. Policies—How made. All policies or contracts of insurance 
made or entered into by any such corporation may be made either with 
or without the seal of the corporation, but such policies shall be subscribed 
by the president, or such other officer as may be designated by the direct- 
ors for that purpose, and shall be attested by the secretary thereof. 

History: En. Sec. 659, Civ. C. 1895; re-en. Sec. 4051, Rev. C. 1907. 


6140. Increase of stock. If the capital stock of said corporation shall 
be increased as provided in section 3894 (see note), of this code, a certifi- 
eate showing such increase shall be filed with the state auditor, who shall 
make, or cause to be made, an examination of the securities composing 
such capital stock thus increased as provided in section 6135 of this code, 
and if satisfied therewith, such auditor shall thereupon deliver to such 
corporation a certified copy of such examination, with his written per- 
mission to do business upon such increased capital, a copy of which cer- 
tificate and permission shall be filed in the office of the secretary of state 
and of the county clerk of the county where the principal place of busi- 
ness of said corporation is located. 


History: En. Sec. 660, Civ. C. 1895; Note.—Section 3894 above referred to 
re-en. Sec. 4052, Rev. C. 1907. ’ was repealed by chapter 56, Laws of 1921. 
See sections 5918 to 5929, this code. 


6141. Dividends and profits. It shall not be lawful for the directors 
of any insurance corporation organized under this chapter, or incor- 
porated under any law of this state, to make any dividend except from 
the surplus profits arising from their business, and in estimating such 
profits there shall be reserved therefrom a sum equal to fifty per cent. 
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of the amount received as premiums on unexpired risks and policies, which 
amount so reserved is hereby declared to be unearned premiums; and there 
shall also be reserved all sums due the corporation on bonds and mort- 
gages, bonds, stocks, and book accounts, of which no part of the principal 
or interest thereon has been paid during the year preceding such esti- 
mate of profits, and upon which action for foreclosure or collection has 
not been commenced, or which, after judgment has been obtained thereon, 
shall have remained more than two years unsatisfied, and upon which 
interest shall not have been paid; and in ease of any such judgment the 
interest due or accrued thereon and remaining unpaid shall also be 
reserved. The making of a dividend contrary to these provisions shall 
subject the corporation making it to a forfeiture of its charter. 
History: En. Sec. 661, Civ. C. 1895; re-en. Sec. 4053, Rev. C. 1097. 


6142. Real estate—Limitations upon the purchasing, holding, or convey- 
ing. No corporation organized under this chapter shall purchase, hold, 
or convey any real estate, except for the purpose and in the manner 
herein set forth, to-wit: 

1. Such as shall be necessary in the proper transaction of its business ; 

2. Such as shall have been mortgaged to it in good faith by way of 
security for loans previously contracted, or.for money due; or, 

3. Such as shall have been conveyed to it in satisfaction of debts 
previously contracted in the legitimate business of the corporation, or for 
money due; or, 

4. Such as shall have been purchased at sales, upon judgments, 
decrees, or mortgages obtained or made for debt or security; and it shall 
not be lawful for any such corporation to purchase, hold, or convey real 
estate which shall be found in the:course of its business not necessary for 
the transaction thereof; and all such last-mentioned real estate shall be 
sold and conveyed within three years after the same shall have been 
declared by the state auditor unnecessary for its business, unless the cor- 
poration shall procure a certificate from the said auditor that the interest 
of said corporation will materially suffer by a sale within the time lim- 
ited, in which event the sale may be postponed for such a period as said 
auditor shall direct in said certificate. 

History: En. Sec. 662, Civ. C. 1895; re-en. Sec. 4054, Rev. C. 1907. 


6143. Notes given for capital stock. All notes deposited with any 
mutual insurance corporation at the time of its organization, as pro- 
vided for in sections 6130 and 6131 of this code, shall remain security for 
losses and claims until the accumulation of the profits invested as required 
by section 6134 of this code shall equal the amount of cash capital 
required to be possessed by stock corporations organized under this 
chapter, the lability upon each note decreasing proportionately as the 
profits are accumulated; but any note which may have been deposited 
with any mutual insurance corporation subsequent to its organization, in 
addition to cash premiums, or any insurance effected with such corpora- 
tion may, after the expiration of the time of such insurance, or upon the 
cancellation by the corporation of the policy, be relinquished and given 
to the maker thereof, or his legal representatives, upon paying his pro- 
portion of the losses and expenses which may have accrued thereon dur- 
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ing such term. The directors of any such corporation shall have the right 
to determine the amount of the note to be given in addition to the pre- 
miums by any person insured in such corporation; and every person 
effecting insurance in any mutual corporation, and his heirs, executors, 
administrators, and assigns, continuing to be so insured, shall thereby 
become members of said corporation during the period of insurance, and 
shall be bound to pay for losses and such necessary expenses as aforesaid 
accruing to said corporation, in proportion to his or their deposit note or 
notes. Any person insured in any mutual corporation, except in the case 
of notes required by this chapter to be deposited at the time of its organi- 
zation, may at any time return the policy for cancellation, and upon the 
payment of the amount due at such time upon the premium note or notes 
shall be discharged from further liability thereon. 
History: En. Sec. 663, Civ. C. 1895; re-en. Sec. 4055, Rev. C. 1907. 


6144. Assessments. The directors shall, as often as they deem neces- 
sary, after recelving notice of any loss or damage, determine the sums to 
be paid by the several members as their respective portions of such loss, 
and publish the same in such manner as they shall deem proper, or the 
by-laws shall have prescribed; but the sum to be paid by each member 
shall always be in proportion to the original amount of his deposit note 
or notes, and shall be paid to the officers of the corporation within thirty 
days after the publication of said notice; and if any member shall, for 
the space of thirty days after demand made personally or by letter for 
payment, neglect or refuse to pay the sum assessed upon him as a pro- 
portion of any loss aforesaid, the directors may sue for and recover the 
whole amount of his deposit note or notes, with costs of suit, but execu- 
tion shall issue for assessment and costs as they accrue only, and every 
such execution shall be accompanied by a list of losses, for which such 
assessment was made. If the whole amount of deposit notes shall be 
insufficient to pay the loss, the sufferers’ insured by the said corporation 
shall receive, toward making good their respective losses, a proportionate 
share of the whole amount of said notes, according to the sums to them 
respectively insured; but no member shall ever be required to pay for 
any loss more than the whole amount of his deposit note or notes. 

History: En. Sec. 664, Civ. C. 1895; re-en. Sec. 4056, Rev. C. 1907. 


6145. Name of company. Every insurance corporation hereafter 
organized as provided in this chapter shall, if it be a mutual corporation, 
embody the word ‘‘mutual’’ in its title, which shall appear upon the first 
page of every policy and renewal receipt; and every corporation doing 
business as a cash stock company, shall, upon the face of its policies, 
express in some suitable manner that such policies were issued by a stock 
corporation. 

History: En. Sec. 665, Civ. C. 1895; re-en. Sec. 4057, Rev. C. 1907. 


6146. Annual statement. It shall be the duty of the president or of 
the vice-president and secretary of each corporation organized under this 
chapter, or incorporated under any laws of this state, or doing business in 
this state, annually, on the first day of January of each year, or within 
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sixty days thereafter, to prepare under oath and deposit in the office 
of the state auditor a full, true, and complete statement of the condition 
of such company on the thirty-first day of December preceding the filing 
of such statement, which statement shall exhibit the following items and 
facts in the following forms, viz.: 

1. The amount of capital stock of the corporation. 

2. The names of the officers. 

3. The name of the corporation, and where located. 

4. The amount of capital paid up. 

5. The property or assets held by the corporation, specifying the 
value, aS near as may be, of the real estate owned by such corporation, 
and the amount of cash on hand deposited in banks to the credit of the 
corporation, and in what banks the same is deposited; the amount of 
moneys, stocks, or bonds deposited in any foreign country, state, or terri- 
tory of the United States for the special benefit of the assured therein; 
the amount of cash in the hands of agents, and in the course of transmis- 
sion; the amount of loans secured by first mortgages on real estate, with 
the rate of interest thereon, specifying the location of such real estate and 
its assessed valuation; the amount of all other bonds and loans, and how 
secured, with the rate of interest thereon; the amount due the corpora- 
_ tion on which judgment has been obtained; the amount of stocks of this 

state, of the United States, of any incorporated city of this state, and of 
any stock owned by the corporation, specifying the amounts, number of 
shares, and par and market value of each kind of stock; the amount of 
stock held by such corporation as collateral security for loans, with 
amount loaned on each kind of stock, and premium notes paid and unpaid; 
the amount of interest actually due and unpaid; and all other securities 
and their value; the amount for which premium notes have been given 
on which policies have been issued. 

6. The liabilities of such corporations, specifying the losses adjusted 
and due; losses adjusted and not due; losses unadjusted; losses in sus- 
pense, and the cause thereof; losses resisted in litigation; dividends either 
in serip or cash, specifying the amount of each declared, but not due; 
dividends declared and due; the amount required to reinsure all outstand- 
ing risks on the basis of fifty per cent. of the premium on unexpired risks 
under one year, and pro rata on all unexpired risks having more than 
one year to run; the amount due banks or other creditors; the amount of 
money borrowed, and the security therefor; all other claims against the 
corporation. In the case of mutual fire insurance companies organized 
under the laws of the state of Montana with a policy-holder’s contingent ° 
liability or deposit note or notes as provided in its by-laws and its poli- 
cies to determine the amount of reinsurance reserve the commissioner 
shall take twenty-five per cent. of the aggregate premiums on policies 
running one year or less from date of policy, and fifty per cent. of the 
pro rata amount on policies runing more than one year from the date of 
policy. <A policy for a term of years on which the premium is payable 
annually shall be considered a policy for one year. 

7. The income of the corporation during the previous year, specify- 
ing the amount received for premiums exclusive of premium notes; the 
amount of premium notes received; the amount received for interest; the 
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amount received for assessments, calls on stocks or notes, or premium 
notes; the amount received from all other sources. 

8. The expenditures during the preceding year, specifying the amount 
of losses paid during said term, stating how much of the same accrued 
prior, and how much subsequent to the date of the preceding statement, 
and the amount at which losses were estimated in such preceding state- 
ment; the amount paid for dividends; the amount paid commissions; 
salaries, expenses, and other charges of agents, clerks and other employees; 
the amount paid for salaries, fees, and other charges of office and directors; 
the amount paid for local, state, national, and other taxes and duties; the 
amount paid for all other expenses, expenditures, including printing, 
stationery, rents, furniture, etc. 

9. The largest amount insured in any one risk. 

10. The amount of risks written during the year then ending. 

11. The amount of risks in force having less than one year to run. 

12. The amount of risks in force having more than one and not over 
three years to run. 

13. The amount of risks having more than three years to run. 

14. The following question must be answered, viz.: ‘‘Are dividends 
declared on premiums received for risk not terminated ?”’ 

The state auditor must withhold or withdraw the certificate of author- 
ity from any such corporation neglecting or failing to comply with the 


provisions of this section. 
History: En. Sec. 666, Civ. C. 1895; amd. Sec. 1, Ch. 72, L. 1907; Sec. 4058, Rev. C. 
1907; amd. Sec. 1, Ch. 118, L. 1919. 


6147. Auditor may demand report at any time. The state auditor is 
hereby authorized and empowered to address any inquiries to any insur- 
ance corporation in relation to its business and condition, or any other 
matter connected with its transactions, which he may deem necessary 
for the public good, or for a proper discharge of his duties, and it shall 
be the duty of any corporation so addressed to promptly reply in writing 


thereto. 
History: En. Sec. 667, Civ. C. 1895; re-en. Sec. 4059, Rev. C. 1907. 


6148. What statement shall show. The statement of any corpora- 
tion, the capital of which is composed, in whole or in part, of notes, shall, 
in addition to the foregoing, exhibit the amount of notes originally form- 
ing capital, and also what proportion of said notes is still held by such 
corporation and considered capital. 


History: En. Sec. 668, Civ. C. 1895; Code, in Northwestern Mut. Life Ins. Co. 
re-en. Sec. 4060, Rev. C. 1907. v. Lewis and Clark County, 28 Mont. 484, 


Cited or applied as section 668, Civil SS oe 


6149. Foreign insurance companies. It shall not be lawful for any 
insurance company, association, or partnership, organized or associated 
for any of the purposes specified in this chapter, incorporated by or 
organized under the laws of any other state, or the United States, or any 
foreign government, directly or indirectly, to take risks or transact any 
business of insurance in this state, unless possessed of two hundred thou- 
sand dollars of actual paid-up capital, exclusive of any assets of any such 
company as shall be deposited in any other states or territories, or foreign 
countries, for the special benefit or security of the insured therein; pro- 
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vided, however, that such insurance companies coming within the provi- 
sions of this act shall be subject to all restrictions and duties which are 
now or may be imposed upon insurance companies of like character 
organized under the laws of this state, and shall have no other or greater 
powers; any such company desiring to transact any such business as 
aforesaid, by any agent or agents in this state, shall appoint, in writing, 
the commissioner of insurance and his successors in office to be its true 
and lawful attorney, upon whom legal process in any action or proceed- 
ing against it shall be served, and in such writing shall agree that any 
lawful process against it which is served upon such attorney shall be of 
the same legal force and validity as if served upon such company, and 
that the authority shall continue in force so long as any liability remains 
outstanding in this state. 

Copies of such appointment, certified by said commissioner of insurance, 
shall be deemed sufficient evidence thereof, and shall be admitted in evi- 
dence with the same foree and effect as the original thereof might be 
admitted. Such service shall only be made upon such attorney, must be 
made in duplicate upon the commissioner of insurance, or, in his absence, 
upon the person in charge of his office, and shall be deemed sufficient 
service upon such company; provided, however, that in all cases where 
service is made upon the commissioner of insurance, as herein provided, 
the defendant shall have twenty days from the date of such service in 
which to file its answer or other appearance in the case. When legal 
process against any such company is served upon said commissioner of 
insurance, he shall forthwith forward, by registered mail, one of the 
duplicate copies prepaid and directed to its secretary or corresponding 
officer. For each copy of process the commissioner of insurance shall 
collect two dollars, which shall be paid by the plaintiff at the time of 
such service, the same to be recovered by him as part of the taxable costs, 
if he prevails in the suit. Legal process shall not be served upon any 
such company except in the manner provided herein. 

Said company shall also file a certified copy of their charter or deed of 
settlement, together with a statement under the oath of the president or 
vice-president, or other chief officer, and the secretary of the company 
for which they may act, stating the name of the company and the place 
where located, the amount of its capital, with a detailed statement of the 
facts and items, as required from companies organized under the laws of 
this state, as per section 6146 of this code. Such statement shall also show 
to the full satisfaction of the state auditor and insurance commissioner 
ex-officio that said company, if organized without the United States of 
America, has deposited, in some one of the United States or territories, 
a sum not less than one hundred thousand dollars for the special benefit 
or securities of the assured therein, and shall file also a copy of the last 
annual report made under any law of the state, territory, or foreign 
country by which said company was incorporated; and no agent shall be 
allowed to transact business for any company whose capital is impaired 
by the liabilities, as stated in section 6146 of this code, to the extent of 
twenty per cent. thereof while such deficiency shall continue; provided, 
that any company formed for the purpose of carrying on the business 
of plate-glass, health, accident, fidelity, surety, livestock, steam-boiler, 
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hail and cyclone, credit, or other liability insurance, both foreign and 
domestic, or any combination of the said several businesses, to carry on 
and engage in said plural insurance businesses under one incorporation, 
shall- have not less than one hundred thousand dollars of capital stock 
subscribed, fifty per cent. of which shall be paid up in cash, and invested 
as provided by the laws governing the investment of capital stock of fire 
insurance companies. 

17 Mont. 41, 42, 41 Pac. 1104; State ex 


History: En. Sec. 670, Civ. C. 1895; 
amd. Sec. 1, Ch. 87, L. 1907; Sec. 4062, 
Rev. C. 1907; amd. Sec. 1, Ch. 25, L, 1909; 
amd. Sec. 1, Ch. 39, L. 1913; amd. Sec. 1, 
Ch. 220, L. 1919. 


Cited or applied as section 670, Civil 
Code, before amendment, in State ex rel. 


rel. Travelers’ Ins. Co. v. Rotwitt, 18 Mont. 
87, 88, 44 Pac. 409; State ex rel. Fidelity 
& Casualty Co. v. Rotwitt, 18 Mont. 92, 93, 
44 Pac. 407. 


Restrictions on business of foreign cor- 
porations, see note in 24 L. R. A. 298. 


Aachen & Munich F. Ins. Co. v. Rotwitt, 


6150. Foreign insurance companies—Permission to transact business. 
Any corporation organized under the laws of any state, district, or terri- 
tory of the United States other than the state of Montana, or under the 
laws of any foreign country, to transact the business of fire or casualty 
insurance on the mutual plan, in accordance with the law of the state or 
country of its organization, may be permitted to transact any business 
within the state of Montana which it is authorized to transact in the 
state or country where it is organized, upon complying with the laws of 
the state of Montana applicable to it; provided, that such company is 
possessed of a surplus of two hundred thousand dollars or more; pro- 
vided, however, that nothing in this act shall apply to companies now 
authorized to transact business in the state of Montana. 

History: En. Sec. 1, Ch. 135, L. 1919. 


6151. Annual statement. The statements and evidences of invest- 
ments required of foreign companies, as above, shall be renewed annually, 
in such manner and form as required by this chapter, and as said auditor 
may direct, with any additional statement of the amount of the losses 
incurred and premiums received in this state, during the preceding year, 
so long as such agency continues; and the said auditor, on being satisfied 
that the capital, securities, and investments remain secure, as heretofore 
provided, shall furnish a renewal of his certificate. 

History: En. Sec. 671, Civ. C. 1895; re-en. Sec. 4063, Rev. C. 1907. 


6152. Agent of foreign insurance companies. Every agent of any 
insurance company must, in all advertisements of such agency, publish 
the location of the company, giving the name of the city, town, or village 
in which the company is located, and the state or government under the 
laws of which it is organized, and must in no case advertise any merely 
authorized capital, but must in all such advertisements be limited to 
actual paid-up capital and cash assets liable for losses only. The term 
agent or agents, used in this chapter, includes an acknowledged agent or 
surveyor, or any other person or persons who in any manner, directly or 
indirectly, transact or aid in transacting the insurance business of any 
insurance company not incorporated by the laws of this state. The pro- 
visions of the foregoing sections relative to foreign companies apply to 
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all companies, partnerships, associations, or individuals, whether incor- 
porated or not, but the provisions of this chapter do not apply to insur- 
ance upon goods or merchandise in transit. 

History: En. Sec. 672, Civ. C. 1895; re-en. Sec. 4064, Rev. C. 1907. 


6153. Deficiency in capital stock to be made good. Any corporation 
receiving such requisition from the state auditor must forthwith eall 
upon its stockholders for such amounts as will make its paid-up capital 
equal to the amount required by this chapter or the charter or articles of 
incorporation of said corporation; and in case any stockholder shall 
refuse or neglect to pay the amount so called for, after notice personally 
given, or by advertisement, in such time and manner as such auditor shall 
approve, it is lawful for said corporation to require the return of the 
original certificate of stock held by such stockholder, and in lieu thereof 
to issue new certificates for such number of shares as the said stockholders 
may be entitled to in the proportion that the ascertained value of the 
funds of said corporation may be found to bear to its original capital, 
the value of such shares for which the new certificates must be issued to 
be ascertained under the direction of the said auditor, the corporation 
paying for the fractional part of shares; and it is lawful for the directors 
of such corporation to create new stock and dispose of the same, and to 
issue new certificates therefor, to an amount sufficient to make up the 
original capital of the corporation; and in the event of additional losses 
accruing upon new risks, taken upon the expiration of the period lim- 
ited by the auditor in the aforesaid requisition for the filling up of the 
deficiency in the capital of such corporation, and before such deficiency 
has been made up, the directors are individually liable to the extent 


thereof. 


History: En. Sec. 674, Civ. C. 1895; Revised Codes 1907, which was repealed by 
re-en. Sec. 4066, Rev. C. 1907. chapter 13, Laws of 1909; sections 166 to 


Note.—The requisition referred to in the 168 of these codes. 
above section was specified by section 4065, 


6154. Deficiency in mutual companies. If, upon the examination, it 
appears to the said auditor that the assets of any corporation upon the 
plan of mutual insurance under this chapter are insufficient to justify the 
continuance of such corporation in business, it is his duty to proceed in 
relation to such corporation in the same manner as is herein required in 
regard to joint-stock corporations, and the directors of such corporations 
are hereby made personally liable for any losses which may be sustained 
upon risks taken after the expiration of the time limited by the auditor 
for filling up the deficiency in the capital, and before such deficiency is 
made up. Any transfer of the stock of any corporation organized under 
this chapter, made during the pending of any investigation herein re- 
quired, does not release the party making the transfer from his liability 
for losses which may have accrued previous to such transfer. 

History: En. Sec. 675, Civ. C. 1895; re-en. Sec. 4067, Rev. C. 1907. 


6155. Deposits of security for policies. Whenever the existing or 
future laws of any other state or territory of the United States require 
of insurance corporations, incorporated by or organized under the laws of 
this state, having agencies in such other state or territory, or of the agents 
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thereof, any deposit of securities in such state or territory for the pro- 
tection of policy-holders or otherwise, or any payment for taxes, fines, 
penalties, certificates of authority, license fees, or otherwise, greater 
than the amount required for such purposes from similar companies of 
other states or territories by the existing laws of this state, then, and 
in every such ease, all companies of such states or territories establishing, 
or having heretofore established, any agency or agencies in this state, 
are required to make the same deposit for a like purpose with the auditor 
of this state, and to pay said auditor for taxes, fines, penalties, certificates 
of authority, license fees, or otherwise, an amount equal to the amount of 
such charges and payments imposed upon or required by the laws of such 
state or territory of the companies of this state or the agents thereof. 
History: En. Sec. 667, Civ. C. 1895; re-en. Sec. 4069, Rev. C. 1907. 


6156. Publication of report and certificate. It is the duty of every 
insurance corporation or company of the kind authorized to do and doing 
business in this state, organized under the laws of this state, or of any 
other state, territory, or country, to publish once, annually, in two news- 
papers of general circulation, one of which is published at the capital of 
the state, and in case of corporations organized in the state, one of which 
is published in the county where the principal office is located, a cer- 
tificate from the state auditor that such company or corporation has in 
all respects complied with the laws of this state relating to insurance. 


History: En. Sec. 678, Civ. C. 1895; Code, in State ex rel. Aachen & Munich 
re-en. Sec. 4070, Rev. C. 1907. F. Ins. Co. v. Rotwitt, 17 Mont. 41, 51, 


Cited or applied as section 678, Civil Se aol e, 


6157. Auditor to furnish printed forms. It is the duty of the state 
auditor to cause to be prepared and to furnish to each of the corporations 
organized under the laws of this state, and to attorneys or agents of 
companies incorporated by other states or territories and foreign govern- 
ments, who may apply for the same, printed forms of statements required 
by this chapter, and he may, from time to time, make such changes in 
the form of these statements as are best adapted to elicit from the 
corporations or companies a true exhibit of their condition in respect to 
the several matters hereinbefore enumerated. 


History: En. Sec. 680, Civ. C. 1895; Winne, 20 Mont. 20, 36, 49 Pac. 446; North- 
re-en. Sec. 4072, Rev. C. 1907. western Mut. Life Ins. Co. v. Lewis and 


Cited or applied as section 680, Civil een County, 28 Mont. AS45280) 5720) at, 


Code, in Mutual Benefit Life Ins. Co. v. 
6158. Stock plan and mutual plan. It is unlawful for any corporation 
organized upon the mutual plan to do business and take risks upon the 
stock plan, or for a corporation organized as a stock corporation to do 
business upon the plan of mutual insurance. 
History: En. Sec. 482, Civ. C. 1895; re-en. Sec. 4074, Rev. C. 1907. 


6159. Mutual benefit companies not prohibited. Nothing in this chap- 
ter must be so construed as to prevent any number of persons, not 
exceeding two hundred, from making mutual pledges, and giving valid 
obligations to each other, for their own insurance from loss by fire or 
death; but such association of persons must in no case insure any property 
not owned and occupied by one of their number; and no life except that 
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of one of their own number; nor are the provisions of this chapter 
applicable to such associations or companies. But such associations or 
companies must not pay any salaries or compensation to officers, agents, 
or other employees, or receive premiums, or make dividends. 


History: En. Sec. 683, Civ. C. 1895; Cited or appled as section 683, Civil 
re-en. Sec. 4075, Rev. C. 1907. Code, in Mutual Benefit Life Ins. Co. v. 
Winne, 20 Mont. 20, 36, 49 Pac. 446. 


6160. Fire insurance company—Must transact business through resi- 
dent agent. It shall be unlawful for any fire insurance corporation, 
legally authorized to transact business in the state of Montana, to write, 
place, or cause to be written or placed, any policy or contract of indemnity 
or insurance upon property situate in the state of Montana, in or through 
any such legally authorized corporation outside of the state of Montana, 
or in or through any other corporation outside of the state of Montana, 
or to adjust, settle, or pay, or cause to be adjusted, settled, or paid, any 
loss arising from any contract of indemnity or insurance, except those 
made through a duly licensed agent of the insurance corporation, resident 
in the state of Montana. 

History: En. Sec. 1, p. 79, L. 1897; re-en. Sec. 4031, Rev. C. 1907. 


6161. State auditor may revoke license. Any corporation or corpora- 
tions violating the provisions of the first section of this act, upon notice 
and satisfactory proof thereof being made to the state auditor, shall have 
its or their authority to transact business in the state of Montana revoked 
for a period of not less than ninety days, and any insurance corporation, 
whose license to do business may be revoked by the state auditor, shall 
not again be permitted to do business in the state of Montana until all 
taxes and penalties due thereon shall have been paid, together with any 
expenses that may be due under the provisions of this act to the state 
auditor, and such corporation shall be only readmitted to transact business 
in the state of Montana upon a complete compliance with the laws now 
in force in regard to the admission of insurance corporations to do busi- 
ness in Montana. And no action shall be maintained in the courts of 
this state upon any policy or contract of indemnity or insurance, written 
or placed in violation of the provision of this act. 

History: En. Sec. 2, p. 79, L. 1897; re-en. Sec. 4032, Rev. C. 1907. 


6162. Duty of state auditor to inspect. When notice of the violation 
of the first section of this act is received by the state auditor, it shall be 
hig duty, in person or by deputy, to forthwith visit the office of such 
corporation or corporations where such contract of insurance may have 
been written or made, and demand an inspection of the books and records 
of such corporation or corporations. Any corporation or corporations 
refusing to exhibit its or their books and records for his inspection shall 
be deemed guilty of a violation of the provisions of this act, and the 
penalty provided in this act shall be immediately enforced against such 
corporation or corporations by the state auditor. 

History: En. Sec. 3, p. 79, L. 1897; re-en. Sec. 4033, Rev. C. 1907. 


6163. Compensation of auditor. The state auditor shall receive as a 
compensation for the services rendered under the provisions of this act 
his necessary traveling expenses and ten dollars per diem, which sum 
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shall be charged against the corporation or corporations so visited by 
him, and collected from such corporation or corporations. 
History: En. Sec. 4, p. 79, L. 1897; re-en. Sec. 4034, Rev. C. 1907. 


6164. Foreign fire insurance companies must write business in state 
through local agent. No fire insurance company or association not incor- 
porated under the laws of this state, authorized to transact business herein, 
shall make, write, place, or cause to be made, written, or placed, any policy, 
duplicate policy, or contract of insurance of any kind or character, or any 
general or floating policy, upon property situated or located in this state, 
except after the said risk has been approved, in writing, by an agent who 
is a resident of this state, regularly commissioned and licensed to transact 
insurance business herein, who shall countersign all policies so issued and 
receive the commission thereon when the premium is paid, to the end that 
the state may receive the taxes required by law to be paid on the pre- 
miums collected for insurance on all property located in this state. Noth- 
ing in this act shall be construed to prevent any such insurance company 
or association, authorized to transact business in this state, from issuing 
policies at its principal or department offices, covering property in this 
state, provided that such policies are issued upon application procured 
and submitted to such company by agents who are residents of this state, 
and licensed to transact the business of insurance herein, and who shall 
keep a record of and countersign all policies so issued and receive the 
commission thereon when paid. 

No provision of this section is intended to or shall apply to direct 
insurance covering the rolling-stock of railroad corporations, or property 
in transit while in the possession and custody of railroad corporations or 
other common carriers. 

History: En. Sec. 1, p. 118, L. 1899; re-en. Sec. 4036, Rev. C. 1907. 


6165. Reinsurance forbidden in company not authorized to do business 
in state. No fire insurance company or association shall reinsure, in any 
manner whatsoever, the whole or any part of a risk taken by it on 
property situated or located in this state in any other company or asso- 
ciation not authorized to transact business in this state. No fire insurance 
company or association shall transfer or cede, in any manner whatsoever, 
to any company or association not authorized to do business in this state, 
any risk or liability, or any part thereof assumed by it, under any form 
of contract of insurance covering property located in this state, including 
any risk or lability under any general or floating policy, or any agree- 
ment, general, floating, or specific, to reinsure excess loss by one or more 
fires. No fire insurance company or association shall reinsure, or assume 
as a reinsuring company, or otherwise, in any manner or form whatsoever, 
the whole or any part of any risk or liability covering property located 
in this state, of any insurance company or association not authorized to 
transact business in this state. 

History: En. Sec. 2, p. 118, L. 1899; re-en. Sec. 4037, Rev. C. 1907. 


6166. Duties and powers of state auditor. Whenever the state auditor 
shall have or receive information that any fire insurance company or 
association, not incorporated under the laws of this state, has violated 
any of the provisions of section 6164 of this code, he is authorized, at the 
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expense of such company or association, to examine, by himself or his 
accredited representative, at the principal office or offices of such com- 
pany or association, located in the United States of America, or in any 
foreign country, and also at such other offices or agencies of such com- 
pany or association as he may deem proper all books, records, and papers 
of such company or association, and may examine under oath the officers, 
managers, and agents of such company or association as to such violation 
or violations. The refusal of any such company or association to submit 
to such examination, or to exhibit its books and records for inspection, 
shall be presumptive evidence that it has violated the provisions of the 
first section of this act, and shall subject it to the penalties prescribed and 
imposed by this act. 
History: En. Sec. 3, p. 118, L. 1899; re-en. Sec. 4038, Rev. C. 1907. 


6167. Report of risks. Every fire insurance company or association 
shall annually, and at such other times as the state auditor may require, 
in addition to all returns now by law required of it or its agents or 
managers, make a return to the state auditor, in such form and detail 
as may be prescribed by him, of all reinsurance or cessions of risk or 
liability contracted for or effected by it, whether by issue of policy, entry, 
or bordereau, or general participation agreement, or by excess loss, rein- 
surance, or in any other manner whatsoever, upon property located in 
this state, or covering, whether specified or otherwise, any risk or liability 
upon property so located, such return to be certified by the oath of its 
president and secretary, if a company or association of one of the United 
States, and if a company or association of a foreign country, by the oath 
of its managers in the United States, as to such reinsurance or cessions 
effected through its branch office in the United States, and by the oath 
of its president and secretary, or by officers corresponding thereto, at its 
home office, wherever located, as to reinsurance or cessions as aforesaid 
contracted for or effected through the foreign office. The refusal of any 
such company or association to make the returns herein required shall be 
presumptive evidence that it is guilty of violating the provisions of the 
second section of this act, and shall subject it to the penalties prescribed 
and imposed by this act. 

History: En. Sec. 4, p. 119, L. 1899; re-en. Sec. 4039, Rev. C. 1907. 


6168. Penalties. Any insurance company or association wilfully vio- 
lating or failing to observe and comply with any of the provisions of this 
act, applicable thereto, shall be subject to and liable to pay a penalty of 
five hundred dollars for each violation thereof, and for each failure to 
observe and comply with any provisions of this act; such penalty may be 
collected and recovered in an action brought in the name of the state in 
any court having jurisdiction thereof. Any insurance company or associa- 
tion which shall neglect and refuse, for thirty days after judgment in any 
such action, to pay and discharge the amount of such judgment, shall have 
its authority to transact business in this state revoked by the state auditor, 
and such revocation shall continue for at least one year from the date 
thereof; nor shall any insurance company or association whose authority 
to transact business in this state shall have been so revoked be again 
authorized or permitted to transact business herein, until it shall have 
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paid the amount of any such judgment and shall have filed in the office 
of the state auditor a certificate, signed by its president or other chief 
officer, to the effect that the terms and obligations of the provisions of 
this act are accepted by it as a part of the conditions of its right and 
authority to transact business in this state. 

History: En. Sec. 5, p. 120, L. 1899; re-en. Sec. 4040, Rev. C. 1907. 


6169. Insurance agents must be residents of state. The state auditor 
is hereby prohibited from issuing a certificate of authority to write policies 
of fire insurance, or to solicit and obtain and transact fire insurance 
business, to any person, agent, firm, or corporation, unless such person, 
agent, firm, or corporation is a legal resident of the state of Montana, at 
the time such authority is issued. And whenever any person agent, firm, 
or corporation, so authorized to issue policies of fire insurance and solicit 
and transact fire insurance business, shall remove from the state of 
Montana, the authority issued to such person, agent, firm, or corporation 
shall be revoked, and the same shall be null and void. 

History: En. Sec. 6, p. 120, L. 1899; re-en. Sec. 4041, Rev. C. 1907. 


CHAPTER 16. 


MUTUAL HAIL INSURANCE AND MUTUAL FIRE, LIGHTNING, AND OTHER 
CASUALTY INSURANCE OF FARM PROPERTY AND STOCK. 
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6184. Foreign Mutual Hail, Cyclone, and Tornado Insurance Companies. 


6170. Who may form company. Any number of persons, not less than 
one hundred, residing in the state of Montana, who collectively own not 
less than five thousand acres of grain, which they desire to have insured, 
may form an incorporated company for the purpose of mutual insurance 
of growing crops against loss or damage by hail; any number of persons, 
not less than one hundred, residing in the state of Montana, may form 
an incorporated company for the purpose of mutual insurance of farm 
improvements and property against loss by fire, or other casualty; and 
horses, cattle, and other forms of stock, against loss or damage by fire 
or lightning. 


History: En. Sec. 1, Ch. 58, L. 1905; Storm contemplated by policy of cyclone 
re-en. Sec. 4076, Rev. C. 1907; amd. Sec. 1, or tornado insurance, see note in Ann. Cas. 
Ch. 120, L. 1917. 1913A, 272. 

Annual insurance companies or associa- 

Hail insurance, see notes in Ann. Cas. tions, see notes in Ann. Cas. 1915A, 614; 
1915A, 674; Ann. Cas. 1917D, 81. Ann. Cas. 1917D, 45. 


6171. Articles of incorporation. Such persons shall file with the state 
auditor a declaration of their intention to form a company for the purposes 
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expressed in the preceding section, which declaration shall be signed by 
at least one hundred incorporators; and shall be accompanied by a copy 
of the proposed articles of incorporation, subscribed by three or more 
persons and acknowledged by each before some person authorized to take 
and verify acknowledgments of conveyance of real property, in which 
must be stated the name or title by which such corporation or company 
shall be known in law, the location of its principal business office, which 
office must be located in this state, the name and residence of the incor- 
porators, the object of the corporation, with its plan of doing business 
clearly and fully defined, the number of its directors, and the names of 
those elected to serve until its first annual meeting, which articles of 
incorporation shall be by the state auditor submitted to the attorney- 
general for examination, and if such articles shall be found by the 
attorney-general to be in accordance with the provisions of this chapter, 
and not in conflict with the constitution and laws of the United States 
or of this state, he shall make a certificate of the fact and return it to 
the state auditor, who shall reject the name or title applied for by any 
persons when he shall deem the same so similar to one already appro- 
priated by another company or corporation as to be likely to mislead the 
public. When the articles of incorporation shall have received the 
approval of the attorney-general and the state auditor, the auditor must 
deliver the same to said incorporators, with such approval, and the same 
must be filed, recorded and certified as required by section 5908 of this 
code. 

History: Sec. 4077, Rev. C. 1907. of 1905; re-enacted as sections 4077 to 


Note.—Sections 6171 to 6183 were en- 4089, Revised Codes 1907. 
acted as sections 2 to 14, chapter 58, Laws 


6172. Directors. The number of directors shall not exceed seven, the 
majority of whom shall constitute a quorum to do business, to be elected 
by the members by ballot, and they shall hold their offices until their 
suecessors are elected and qualified. 

History: Sec. 4078, Rev. C. 1907. See also history of Sec. 6171. 


6173. Officers. The policy-holders shall elect from their number a 
president, a vice-president, and treasurer, and shall also elect a secretary, 
who may or may not be a member of the company, all of whom shall 
hold their offices for one year, and until their successors are elected and 
qualified. 

History: Sec. 4079, Civ. C. 1907. See also history of Sec. 6171. 


6174. Bonds of officers. The treasurer and secretary shall each give 
bonds to the company for the faithful performance of their duties, in such 
amounts as shall be prescribed by the board of directors. 

History: Sec. 4080, Rev. C. 1907. See also history of Sec. 6171. 


6175. Powers of corporations. Such corporation and its directors 
shall possess the usual powers and be subject to the usual duties of 
corporations and directors thereof, and may make such by-laws, not 
inconsistent with the constitution or this act, as may be deemed necessary 
for the management of its affairs in accordance with the provisions of 
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this act, and may prescribe the duties of its officers and fix their com- 
pensation, and may alter and amend its: by-laws when necessary. 
History: Sec. 4081, Rev. C. 1907. See also history of Sec. 6171. 


6176. Who may become members. Any person owning property in 
this state, insurable under this act, may become a member of this com- 
pany, by insuring therein and not otherwise, and shall be entitled to all 
the rights and privileges pertaining thereto. The membership in such 
company shall consist of the persons insuring therein; provided, that such 
number shall never be less than the number required by section 6170 of 
this code for the purposes of incorporation. 

History: Sec. 4082, Rev. C. 1907. See also history of Sec. 6171. 


6177. Poclicies—Liability of members. All persons desiring insurance 
shall make applications in writing, and give their obligations to the com- 
pany for the payment of losses and expenses as shall be required by the 
by-laws of such company; all liability of the members may be limited by 
the by-laws of such company; provided, that in case the whole amount 
of such obligation shall be insufficient to pay all losses sustained after 
necessary expenses in any year, then sufferers insured by such company 
shall receive their proportionate share of the funds realized from such 
obligation in full satisfaction of such losses, and no member shall ever 
be called on to pay more than the full amount of his obligation. 


History: En. Sec. 8, Ch. 58, L. 1905; re-en. Sec. 4083, Rev. C, 1907; amd. Sec. 1, 
Ch. 32, L. 1921. 


6178. Duty of insured in case of loss. Every member of such com- 
pany, who may sustain loss or damage by hail or fire, shall immediately 
notify the secretary thereof, stating the amount of damage or loss claimed; 
then the person or persons authorized by the by-laws of such company 
to adjust losses shall proceed to ascertain the amount of such loss or 
damage and adjust the same. If there is a failure of the parties to 
agree upon the amount of such damage or loss, the same shall be sub- 
mitted to three persons as committee of reference, one of whom shall 
be selected by the claimant, one by the company, and the third by such 
two persons, who shall be sworn to a faithful and impartial investigation 
and award, as may be provided by the by-laws of said company, who 
shall have authority to examine witnesses and determine all matters in 
dispute, and shall make their award in writing to the secretary of the 
company, and such award shall be final, unless either party to the action 
shall appeal to the court within thirty days after such award; provided, 
such final award shall not be made before the time for the maturity of 
said crop or loss by fire. The pay of the membership of such committee 
shall be two dollars per day for each day of service so rendered in the 
discharge of their duties, which shall be paid by the claimant unless the 
award of such committee shall exceed the sum offered by the company 
in liquidation of such loss or damage, in which case said expense shall 
be paid by the company. 

History: Sec. 4084, Rev. C. 1907.’ See also history of Sec. 6171. 


6179. When obligations due. All obligations shall be due at such 
time as the company in its by-laws provides, and losses shall not be due 
and payable until thirty days after said obligations are due and payable; 
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provided, that it shall be the duty of such company to use due diligence 
in the collection of such obligation. 
History: Sec. 4085, Rev. C. 1907. See also history of Sec. 6171. 


6180. Actions against members and against company. Suits at law 
may be brought against any member of such company who shall neglect 
or refuse to pay any obligation given by him or her according to the 
provisions of this act, and the directors or officers of any company so 
formed, who shall wilfully refuse or neglect to perform the duties imposed 
upon them by the provisions of this act, shall be liable in their individual 
capacity to the person sustaining such loss. Suit at law may also be 
brought and maintained against any such company by members thereof 
for losses sustained, if payment is withheld after such losses become due. 

History: Sec. 4086, Rev. C. 1907. See also history of Sec. 6171. 


6181. Annual statement. It shall be the duty of the secretary to 
prepare an annual statement showing the condition of such company and 
the business transacted the preceding year, and present the same at the 
annual meeting, and file a verified copy of same with the state auditor as 
provided by law. 

History: Sec. 4087, Rev. C. 1907. See also history of Sec. 6171. 


6182. Members may withdraw. Any member of such company may 
withdraw therefrom by surrendering his policy for cancellation and pay- 
ing all obligation for the year’s insurance; provided, that the company 
shall have power to cancel the certificate of any member for good and 
sufficient cause by giving the insured notice to that effect, and not other- 
wise. 

History: Sec. 4088, Rev. C. 1907. See also history of Sec. 6171. 


6183. Examination of company. It shall be the duty of the president, 
vice-president, and secretary of every such company, on the first day of 
January of each year, or within a month thereafter, to prepare under their 
own oath and transmit to the state auditor a statement of the condition of 
the company on the last day of the month preceding, in such form as the 
law may direct. If, upon examination, he is of the opinion that such 
company is doing business correctly, in accordance with the provisions of 
this act, he shall thereupon furnish the company a certificate which shall 
be deemed authority to continue business the ensuing year. For such 
examination and certificate of approval, the company shall pay to the 
state auditor ten dollars; for agent’s certificate of authority, five dollars; 
and for filing annual statement, twenty-five dollars; all of which shall be 
paid into the state treasury and applied to the general fund. 

History: Sec. 4089, Rev. C. 1097. See also history of Sec. 6171. 


6184. Foreign mutual hail, cyclone, and tornado insurance companies. 
All mutual hail, cyclone, and tornado insurance companies or associations, 
organized under the laws of another state and transacting business in 
this state, shall be required to comply with the provisions of the laws 
governing fire and miscellaneous insurance corporations doing business in 
this state; provided, that such companies shall be possessed of assets in 
excess of all liabilities of an amount equal to at least fifty thousand soe 

History: En. Sec. 1, Ch. 180, L. 1907; Sec. 4090, Rev. C. 1907. 
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CHAPTER 17. 
MUTUAL RURAL INSURANCE COMPANIES. 


Section 6185. Formation of Mutual Rural Insurance Company. 
6186. Articles of Incorporation—Contents. 
6187. Execution and Filing of Articles. 
6188. Certified Copies as Evidence. 
6189. Fees for Filing Articles. 
6190. Adoption of By-Laws. 
6191. What Matters May Be Embraced in By-Laws. 
6192. By-Laws Binding Upon Members. 
6193. Board of Directors and Officers. 
6194. When Company May Commence to Issue Policies, 
6195. Minimum Aggregate of Insurance. 
6196. Annual Statement. 
6197. Failure to File Statement—Injunction. 
6198. Insurance Confined to Members Outside of Cities. 
6199. Property Which Shall Not Be Insured. 
6200. No Profits or Dividends. 
6201. Voting of Members. 
6202. Amendment of Articles. 
6203. License to Do Business Not Required. 
6204. General Insurance Laws Not Applicable. 
6205. Existing Laws Not Affected. 


6185. Formation of mutual rural insurance company. Any number of 
persons, not less than twenty-five, who collectively shall own, in any 
county or counties, which are adjoining and adjacent to each other in 
this state, property of the value of twenty-five thousand dollars, which 
they desire to have insured, may form a corporation, under the provisions 
of this act, for the purpose of insuring the property of the members, 
situate within the counties where the operations of the corporation are to 
be carried on, against loss or damage by fire or the elements, or any such 
agencies as may be specified in the articles of incorporation. 


History: En. Sec. 1, Ch. 21, L. 1907; Sec. 4092, Rev. C. 1907; amd. Sec. 1, Ch. 104, 
L. 1911. 


6186. Articles of incorporation—Contents. Articles of incorporation 
must be prepared, setting forth: 

1. The name of the corporation, which must include the name of the 
county in which the operations of the company are to be carried on; 

2. The purpose for which it is formed; 

3. The name of the county in which its operations are to be carried 
on, and the place within such county where its principal business shall be 
transacted ; 

4. The term for which it is to exist, not exceeding twenty years; 

5. The number of its directors, which shall not be less than five, nor 
more than thirteen, and the names of those who are appointed to manage 
the affairs of the corporation until the first annual meeting of the mem- 
bers, and until their successors are elected and qualified; 

6. The names of the incorporators, and the value of the property 
desired insured, owned by each in the county where the operations of the 
company are to be carried on. 


History: Sec. 4093, Rev. C. 1907. 
Note.—Sections 6186 to 6205 were enacted as sections 2 to 21, chapter 21, Laws of 
1907, appearing as sections 4093 to 4112, Revised Codes 1907. 
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6187. Execution and filing of articles. The articles of incorporation 
must be executed in duplicate by at least three of the incorporators, and 
acknowledged before some officer authorized to take and certify ac- 
knowledgments of conveyances of real property, and one of the instru- 
ments shall be filed with the county clerk and recorder of the county 
where the operations of the corporation are to be carried on, and the 
other with the state auditor. The copy of articles of incorporation filed 
with the state auditor shall first be certified by the county clerk as being 
a true and correct copy of the articles filed with such county clerk, and 
thereupon the persons named in the articles of incorporation, and the 
members thereafter of such corporation, shall be a body politic and 
corporate for the term stated in the articles, not exceeding twenty years. 

History: Sec. 4094, Rev. C. 1907. See also history of Sec. 6186. 


6188. Certified copies as evidence. A copy of any articles of incor- 
poration, filed in pursuance of this act, and certified by the state auditor, 
must be received in all courts and other places as prima facie evidence of 
the facts therein stated, and of the due incorporation of the company 
named in such articles. 

History: Sec. 4095, Rev. ©. 1907. See also history of Sec. 6186. 


6189. Fees for filing articles. The fee for filing the articles of incor- 
poration with the county clerk and recorder shall be one dollar, and the 
fee for filing the articles of incorporation with the state auditor shall be 
ten dollars. 

History: Sec. 4096, Rev. C. 1907. See also history of Sec. 6186. 


6190. Adoption of by-laws. Upon filing the articles of incorporation, 
by-laws shall be adopted by a majority of the members present at a 
meeting called for that purpose by a majority of those executing the 
articles of incorporation, upon at least five days’ notice by mail to each 
member. 

History: Sec. 4097, Rev. C. 1907. See also history of Sec. 6186. 


6191. What matters may be embraced in by-laws. A corporation, 
organized under the provisions of this act, may by its by-laws provide: 

1. The terms of the directors; provided, that at least part of the 
directors shall be elected at each annual meeting, and that the term of 
no director shall be longer than three years. 

2. The date of the annual meeting of the members, at which directors 
shall be elected; provided, that each member shall be permitted to east 
one vote, either in person or by proxy, for each director to be elected, 
and each member shall be permitted to cast one vote, either in person 
or by proxy, for each director to be elected, and each member shall be 
permitted to cast one vote, either in person or by proxy, for each director 
to be elected, and each member shall be permitted to cumulate his votes 
for one or more directors, not exceeding the number to be elected. 

3. How the directors shall be elected in case no election occurs at the 
annual meeting. 

4, How the by-laws shall be amended. 
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5. The duties and compensation of the officers, and the bonds to be 
required of them. 

6. The manner and time of giving notice of all annual and special 
meetings of the members. 

7. The character of property to be insured, and under what restric- 
tions and limitations. 

8. Restrictions and limitations as to membership, and the powers, 
duties, and obligations of members. 

9. The form of application and form of policy. 

10. The manner of making and collecting assessments. 

11. The manner of making proof, adjustment, and payment of losses. 

12. The manner of the withdrawal, suspension, and expulsion of 
members. . 

13. The books and records to be kept by the corporation, reports 
required of the officers, and the manner of examining and auditing their 
accounts. 

14. What shall be contained on the corporate seal, and when it shall 
be required to be used. 

15. Such other matters as may be deemed necessary for the manage- 
ment of the affairs of the company, and the carrying out of the purposes 
for which it is incorporated. 

History: Sec. 4098, Rev. C. 1907. See also history of Sec. 6186. 


6192. By-laws binding upon members. The by-laws of any corpora- 
tion organized under the provisions of this act shall be binding on all 
members, and be, and become, as from time to time amended, a part of 
the contract of insurance between the company and the members. 

History: Sec. 4099, Rev. C. 1907. See also history of Sec. 6186. ; 


6193. Board of directors and officers. The general management of 
the affairs of the corporation shall be vested in the board of directors, 
who shall be members of the company, and such board shall elect, from 
their number, a president and vice-president, and shall also elect a secre- 
tary and a treasurer, who may or may not be members of the company, 
all of whom shall hold their offices until the first meeting of the directors 
following the annual meeting of the members, unless removed by the 
board of directors. 

History: Sec. 4100, Rev. C. 1907. See also history of Sec. 6186. 


6194. When company may commence to issue policies. No policies of 
insurance shali be issued by any company organized under the provisions 
of this act until such company shall have received applications aggregating 
fifty thousand dollars, and, when applications aggregating that amount 
have been received, the company shall cause to be filed with the county 
elerk and recorder of the county where its operations are carried on a 
statement to that effect, certified to by its president and secretary, with 
its corporate seal attached. 

History: Sec. 4101, Rev. C. 1907. See also history of Sec. 6186. 


6195. Minimum aggregate of insurance. Whenever insurance, carried 
by any corporation organized under the provisions of this act, shall in the 
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aggregate amount to less than fifty thousand dollars, no further applica- 
tions shall be received or policies written, and all policies existing .shall 
become null and void, notice of which shall be given to each member by 
mail, and the directors of the company shall proceed to wind up its 
affairs in such manner as a majority of the members present at a meeting 
called for that purpose may direct. 

History: Sec. 4102, Rev. C. 1907. See also history of Sec. 6186. 


6196. Annual statement. Every corporation organized under the 
provisions of this act shall, within twenty days after the thirty-first day 
of December of each year, cause to be filed with the county clerk and 
recorder of the county where its operations are carried on, a statement 
in writing, signed by its president and secretary, with its corporate seal 
attached, showing the conditions of the company on that date, exhibiting 
the following facts: 

The name of the president and secretary. 

The date of the annual meeting. 

The amount of insurance in force. 

The number of members. 

The number of assessments made during the year. 

The amount paid in losses during the year. 

The amount of the losses claimed and not paid, with the reason for 
non-payment. 

8. The number of members withdrawn, suspended, and expelled dur- 
ing the year. . 

9. The number of new members admitted during the year. 

10. The expenses during the year. 

11. The amount of money on hand. 

A true copy of said statement, verified by the county clerk, shall be 
sent by mail to the state auditor, who shall file the same in his office, and 
said state auditor shall have and is hereby granted authority to, at any 
time, investigate and examine the affairs and books of any such corpora- 
tion, or such examination may be made by the state examiner, who shall 
report his findings to the state auditor. | 

History: Sec. 4103, Rev. C. 1907. See also history of Sec. 6186. 
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6197. Failure to file statement—Injunction. No report, statement, or 
return of any nature shall be required of any corporation organized under 
the provisions of this act, other than that required by the preceding 
section. Any corporation failing to file such statement may, on suit 
brought by any member, be enjoined by the district court of the county 
from carrying on any business until such statement is filed. 

History: Sec. 4104, Rev. C. 1907. See also history of Sec. 6186. 


6198. Insurance confined to members outside of cities. No corpora- 
tion organized under the provisions of this act shall insure any property 
not owned by a member of the company, and no insurance shall be 
written or taken by any such corporation within the limits of any incor- 
porated town or city. 

History: Sec. 4105, Rev. C. 1907. See also history of Sec. 6186, 
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6199. Property which shall not be insured. No company organized 
under the provisions of this act shall insure any property not situate 
within the county where its operations are to be carried on; provided, that 
if any company organized under the provisions of this act shall have any 
number of persons who are members of such company who live in and 
reside in adjacent and adjoining counties within such county, it may 
insure any property situate within the adjoining and adjacent counties 
thereto. 


History: En. Sec. 15, Ch. 21, L. 1907; re-en. Sec. 4106, Rev. C. 1907; amd. Sec. 2, 
Ch. 104, L. 1911. See also history of Sec. 6186. 


6200. No profits or dividends. No corporation, organized under the 
provisions of this chapter, shall accumulate any profits or pay any divi- 
dends. 


History: Sec. 4107, Rev. C. 1907. See also history of Sec. 6186. 


6201. Voting of members. Each member of a corporation, organized 
under the provisions of this act, shall have but one vote at all meetings 
of the members, and no vote shall be cast by proxy, except as may be 
prescribed by ie by-laws; provided, however, that the provisions of this 
section shall not apply to the election of directors. 

History: Sec. 4108, Rev. C. 1907. See also history of Sec. 6186. 


6202. Amendment of articles. Any corporation, organized under the 
provisions of this act, may, by a vote of two-thirds of the members present 
at any annual meeting, or at any special meeting called for that purpose, 
amend its articles of incorporation in any particular within the scope of 
this act, by causing amended articles of incorporation to be filed in the 
same form and manner as required for articles of incorporation, which 
amended articles of incorporation shall only be required to be signed by 
the president and secretary of the corporation with the corporate seal 
attached. 

History: Sec. 4109, Rey. C. 1907. See also history of Sec. 6186. 


6203. License to do business not required. No agent of any corpora- 
tion, organized under the provisions of this act, shall be required to 
procure any certificate of authority from any public official to transact 
business for the corporation, nor shall the corporation or any of its 
officers, agents, or employees be required to pay any fee or license for 
the transaction of the business of the corporation, except as provided in 
this act. 

History: Sec. 4110, Rev. C. 1907. See also history of Sec. 6186. 


6204. General insurance laws not applicable. The provisions of sec- 
tions 6128 to 6157 of this code and the provisions of sections 6111 to 6119 


of this code shall not apply to any corporation organized under the pro- 
visions of this act. 


History: Sec. 4111, Rev. C. 1907. See also history of Sec. 6186. 
6205. Existing laws not affected. Nothing in this chapter shall be 


construed as being in conflict with or repealing any law or act relating 
to the licensing of insurance companies. 


History: Sec. 4112, Rev. C. 1907. See also history of Sec. 6186. 
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CHAPTER 18. 
SURETY COMPANIES. 


Section 6206. Foreign Surety Companies—Admission Into State. 
6207. Execution of Official Bonds. 
6208. Release of Surety Company From Liability. 
6209. Statement to Commissioner of Insurance. 
6210. When Foreign Surety Companies May Transact Business in State. 
6211. Deposit of Articles and Statement With Commissioner of Insurance. 
6212. Appointment of Commissioner of Insurance to Receive Service of Process. 
6213. ‘Service of Process. 
6214. Annual Statement to Be Filed With Commissioner. 
6215. License to Transact Business in State. 
6216. When Persons Shall Not Act as Agents of Company. 
6217. Who Deemed Agent of Surety Company. 
6218. Agent to Procure Certificate From Commissioner of Insurance. 
6219. Penalty for Acting as Agent in Violation of Law. 
6220. Examination Into Affairs of Surety Company. 
6221. Revocation of License of Surety Company. 
6222. Fees and Taxes of Surety Companies. 
6223. Same. 
6224. Reserve Fund for Reinsurance. 
6225. Annual Statement of Surety Company—Order to Cease Business. 
6226. Limit of Liability to Be Incurred by Surety Company. 
6227. Estoppel to Deny Corporate Power. 
6228. Cost of Surety Bond to Be Allowed in Account of Officer. 
6229. Return of Deposits or Securities to Surety Company. 
6230. Duty of Foreign Surety Company to Provide Bonds Without Discrimina- 
tion. 
6231. Proceedings Upon Refusal of Company to Furnish Bond. 
6232. Penalty for Refusal to Comply With Judgment of Court. 
6233. Laws Applicable to Proceedings—Appeal to Supreme Court. 
6234, Surety Companies Not Permitted to Furnish Bonds Where Indemnity 
Required. : 
6235. Penalty for Violation of Law. 
6236. Class of Bonds Which May Be Furnished by Public Officers. 


6206. Foreign surety companies—Admission into state. Any company 
with a paid-up capital of not less than two hundred and fifty thousand 
dollars, incorporated and organized under the laws of any state of the 
United States for the purpose of transacting business as surety on obliga- 
tions of persons or corporations, and which has complied with all the 
requirements of the law regulating the admission of such companies to 
transact business in this state, may be accepted as surety upon the bond 
of any person or corporation required by the laws of this state to execute 
a bond; it being the intent of this chapter to enable corporations created 
for that purpose to become the surety on bonds required by law, subject 
to all the rights and liabilities of private persons. 


History: En. Sec. 1, Ch. 139, L. 1909. in Ann. Cas. 1912B, 1087; Ann. Cas. 1916B, 
Note.—This act superseded sections 4178 240; Ann. Cas. 1916E, 1130; Ann. Cas. 
to 4189, Revised Codes 1907. 1917H, 1088; 12 A. L. R. 382. 


; Sia Power of surety company to act as 
Distinction as to liability between surety surety, see note in 48 L. R. A. 589. 
company and individual surety, see notes 
6207. Execution of official bonds. Whenever any bond, undertaking, 
recognizance, or other obligation is by law, or the charter, ordinance, rules, 
or regulations of any municipality, board, body, organization, or public 
officer, required or permitted to be made, given, tendered, or filed, with 
surety or sureties, and whenever the performance of any act, duty, or 
obligation, or the refraining from any act, is required or permitted to 
be guaranteed, such bond, undertaking, obligation, recognizance, or guar- 
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anty may be executed by a surety company qualified to act as surety or 
guarantor as above provided, and such execution by such company of 
such bond, undertaking, obligation, recognizance, or guaranty shall be in 
all respects a full and complete compliance with every requirement of the 
law, charter, ordinance, rule, or regulation, that such bond, undertaking, 
obligation, recognizance, or guaranty shall be executed by one surety or 
by one or more sureties, or that such surety shall be a resident, or house- 
holder, or freeholder, or either or both, or possessed of any other qualifica- 
tions; and all courts, judges, heads of departments, boards, bodies, 
municipalities, and public officers of every character shall accept and 
treat accordingly such bond, undertaking, obligation, recognizance, or 
guaranty when so executed by such company, as conforming to and fully 
and completely complying with every such requirement of every such 
law, charter, ordinance, rule, or regulation. 


History: En. Sec. 2, Ch. 139, L. 1909. surety companies to become sureties upon 


bonds required by law, see note in 2 Ann, 
Constitutionality of statutes authorizing Cas. 487. 


6208. Release of surety company from liability. Such company may 
be released from its lability on a bond on the same terms and conditions 
as are by law prescribed for the release of individual sureties. 


History: En. Sec. 3, Ch. 139, L. 1909. bond of a contractor for construction for 
a county. National Surety Co. v. Lincoln 


This section having reference only to County, 238 Fed, 705, 711 
I 2 J bd 


official bonds, it has no application to the 


6209. Statement to commissioner of insurance. Every surety company 
chartered by this state shall annually, within sixty days after December 
31st of the preceding year, render to the insurance commissioner a state- 
ment, signed and sworn to by its president and secretary, stating: The 
amount of its capital, and the manner of its investment, particularizing 
each item of investment; the amount of bonds upon which such company 
is surety; and the amount of its habilities. Such statement shall be made 
on a printed form furnished by the insurance commissioner, and shall 
include such other information as the said commissioner may require. 

History: En. Sec, 4, Ch. 139, L. 1909. 


6210. When foreign surety companies may transact business in state. 
Any company incorporated and organized under the laws of any state of 
the United States other than this state, for the purpose of transacting 
business as surety on obligations of persons or corporations, may transact 
such business in this state upon complying with the provisions of this 
chapter, and not otherwise. 


History: En. Sec. 5, Ch. 139, L. 1909. Power of foreign surety company to act 
as surety, see note in 48 L. R. A. 592. 


6211. Deposit of articles and statement with commissioner of insur- 
ance. Every such company, before transacting any business in this state, 
shall deposit with the insurance commissioner a copy of its charter or 
articles of association and a statement, signed and sworn to by its presi- 
dent and secretary, stating: The amount of its capital, which shall not be 
less than two hundred and fifty thousand dollars, whether such company 
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does surety business solely or other insurance business together with 
surety insurance, and the manner of its investment, designating the 
amount invested in mortgages, in the stock of incorporated companies, 
stating what companies, in public securities, and also the amount invested 
in other securities, particularizing each item of investment; the amount of 
existing bonds upon which such company is surety, stating what portion 
thereof is secured by the deposit with such company of collateral security, 
the amount of premium thereon and the amount of its habilities, specifying 
therein the amount of outstanding claims, adjusted or unadjusted, due or 
not due, and giving such other information as the insurance commissioner 
shall require. The insurance commissioner may thereafter issue to such 
company a license authorizing it to transact business in this state. 
History: En Sec. 6, Ch. 139, L. 1909. ; 


6212. Appointment of commissioner of insurance to receive service of 
process. No such company shall, directly or indirectly, take risks or 
transact business in this state until it shall have first appointed, in writing, 
the insurance commissioner of this state to be the attorney of such com- 
pany in this state, upon whom all process in any proceeding against such 
company may be served. Said power of attorney shall stipulate and agree 
on the part of the company, corporation, or association, that any lawful 
process against the same which is served on said attorney shall be of the 
same legal force and validity as if served on the company, corporation, or 
association, and that the authority shall continue in force so long as the 
certificate of membership, policy, or liability remains outstanding against 
the company, corporation, or association, in this state. <A certificate of 
such appointment, duly certified and authenticated, shall be filed in the 
office of the insurance commissioner, and copies certified by him shall be 
sufficient evidence. Service upon such attorney shall be sufficient service 
upon the principal. 

History: En. Sec. 7, Ch. 139, L. 1909. 


6213. Service of process. Whenever lawful process against an insur- 
ance company, corporation, or association shall be served upon the 
insurance commissioner, he shall forthwith mail a copy of such process 
to the secretary of the company, or, in the case of companies of foreign 
countries, to the resident manager, if any, in this country. For each copy 
of process the commissioner shall collect two dollars, which shall be paid 
by the plaintiff at the time of such service, the same to be recovered by 
him as part of the taxable costs if he prevails in the suit. 

History: En. Sec. 8, Ch. 139, L. 1909. 


6214. Annual statement to be filed with commissioner. Every such 
company shall deposit with the insurance commissioner, annually, within 
sixty days after December 31st of the preceding year, a statement similar 
to that required by section 6211, signed and sworn to as therein directed, 
of the capital of such company, and its investments and risks as aforesaid, 
to be made up to the thirty-first day of December next preceding, together 
with such other information as the insurance commissioner may require. 

History: En. Sec. 9, Ch. 139, L. 1909. 
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6215. License to transact business in state. If the insurance commis- 
sioner be satisfied with the statements required by sections 6209 and 6211 
of this code, and if such company shall have complied with all other 
provisions of law, he shall issue his license to it to transact business in 
this state, said leense to continue in force for one year unless sooner 
revoked, but no such license shall be issued unless such statements are 
furnished; provided, that the first license may issue upon the filing of 
the statement required by section 6211 of this code; provided, that all 
licenses shall expire March 31st of each year. 

History: En. Sec. 10, Ch. 139, L. 1909. 


6216. When persons shall not act as agents of company. No person 
shall act within this state as agent for such company, unless it is pos- 
sessed of two hundred and fifty thousand dollars capital, and such capital 
to the extent of one hundred thousand dollars is invested in obligations of 
the United States, or obligations created by or under the laws of the state 
in which such company is located, or in other safe stocks or securities, the 
value of which at the time of such deposit shall be at or above par, and 
such investments are deposited with the insurance commissioner, auditor, 
comptroller, or chief financial officer of the state under whose laws such 
company is incorporated: nor unless the insurance commissioner of this 
state is furnished with the certificate of such insurance commissioner, 
auditor, comptroller, or chief financial officer aforesaid, under his hand 
and official seal, that he, as such insurance commissioner, auditor, comp- 
troller, or chief financial officer of such state, holds in trust and on deposit 
for the benefit of all obligees of such company the securities before men- 
tioned, which certificate shall describe the items of security so held, and 
shall state that he is satisfied that such securities are worth one hundred 
thousand dollars. 

History: En. Sec. 11, Ch. 189, L. 1909. 


6217. Who deemed agent of surety company. Every person who shall 
receive or transmit applications for suretyship or receive for delivery 
bonds founded on applications forwarded from this state, or otherwise 
procure suretyship to be effected by such company upon the bonds of, 
or the bonds given to, persons or Soy: in this state, shall be deemed 
an agent of such company. 

History: En. Sec. 12, Ch. 139, L. 1909. 


6218. Agent to procure certificate from commissioner of insurance. 
No person shall act as agent for such company without first procuring 
from the insurance commissioner a certificate of authority to act as such 
agent, the fees for such certificate of authority to be the same as those 
required of all insurance companies. 

History: En. Sec. 13, Ch. 139, L. 1909. 


6219. Penalty for acting as agent in violation of law. Every person 
who shall act as agent of any such company before it shall have complied 
with all the requirements of the laws of this state relating to such com- 
panies shall be fined one thousand dollars. 

History: En. Sec. 14, Ch. 139, L. 1909. 
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6220. Examination into affairs of surety company. The insurance 
commissioner, either personally or by committee appointed by him, 
consisting of one or more persons not directors, officers, or agents of any 
surety company doing business in this state, may at any time examine 
the affairs of any surety company incorporated by or doing business in 
this state. The officer or agents of such company shall exhibit its books 
to said commissioner or committee, and otherwise facilitate such examina- 
tion, and the commissioner or committee may examine under oath the 
officers and agents of any such company in relation to its affairs. Said 
commissioner may, if he deem best, publish the result of such investigation 
in one or more newspapers published in this state; provided, that nothing 
in this section shall be construed to repeal, limit, or change the provisions 
of sections 166 to 168 of the Political Code relating to the examination of 
insurance companies. 

History: En. Sec. 15, Ch. 139, L. 1909. 


6221. Revocation of license of surety company. When it shall appear 
to said commissioner from the statement of any such company or from 
an examination of its affairs that it is insolvent or is conducting its busi- 
ness fraudulently, or refuses or neglects to comply with the laws of the 
state relating to such companies, or, if any such company shall neglect 
or refuse to pay any final judgment or decree rendered against it upon 
any such bond, undertaking, recognizance, or other obligation made or 
guaranteed by it under the provisions of this act, from which no appeal, 
writ of error, or supersedeas has been taken for ninety days after the 
rendition of such judgment or decree, it shall be the duty of the clerk of 
the court in which said judgment or decree was rendered to certify a copy 
thereof to the insurance commissioner, together with the fact that it 
remains unpaid; said commissioner shall revoke all licenses and the 
certificates of authority issued to such company and its agents, and he 
shall cause a notice thereof to be published in one or more newspapers 
published in this state, and the agent or agents of such company after 
such notice shall transact no further business in this state. All the 
expenses of an examination made under the provisions of section 6220 
shall be paid to said commissioner by the company examined; provided, 
that nothing in this section shall be construed to repeal, limit, or change 
the provisions of sections 166 to 168 of the Political Code, relating to 
examination of insurance companies. 

History: En. Sec. 16, Ch. 139, L. 1909. 


6222. Fees and taxes exacted of surety companies. Every such com- 
pany organized in this state applying for admission to transact business 
in this state shall pay to the insurance commissioner, for the use of the 
state, ten dollars for filing the copy of its charter or articles of association, 
ten dollars for filing the statement preliminary to admission, and a like 
sum for each annual statement thereafter. Every such company organized 
under the laws of any other state and admitted to transact business in 
this state, and each agent of every such company shall pay the same fees 
and taxes to the insurance commissioner of this state as are required by 
the laws of Montana from general insurance companies. 

History: En. Sec. 17, Ch. 139, L. 1909. 


173 


6223-6228 } CORPORATIONS. [Part III 


6223. Same. Every such company organized under the laws of any 
other state and admitted to transact business in this state, and each agent 
of every such company, shall pay the same fees and taxes to the insurance 
commissioner of this state as are imposed by such other states upon any 
similar companies incorporated by or organized under the laws of this 
state or upon the agents of any such companies transacting business in 
such other state. 

History: En. Sec. 18, Ch. 139, L. 1909. 


6224. Reserve fund for reinsurance. Every surety company or associa- 
tion chartered by or doing business in this state, and having the power to 
execute or guarantee surety or fidelity bonds or obligations, or guarantee 
the validity of titles or written instruments, shall at all times keep and 
maintain a reserve fund for reinsurance equal to fifty per centum of the 
gross amount of premiums received on business in force. 

History: En. Sec. 19, Ch. 139, L. 1909. 


6225. Annual statement of surety company—Order to cease business. 
Every such company or association shall, in its annual statement to the 
insurance commissioner, report the gross amount of its risk outstanding 
on the thirty-first day of the previous December, classifying such risks in 
such manner as the commissioner shall direct, and shall report the amount 
of its reserve fund as a liability in such annual statement; and the com- 
missioner may order any such company or association to cease doing 
business in this state whenever, upon examination of such company or 
association, he shall find that it has failed to comply with any provision 
of sections 6224, 6225, or 6226 of this code. 

History: En. Sec. 20, Ch. 139, L. 1909. 


6226. Limit of liability to be incurred by surety company. No such 
company shall incur, in behalf or on account of any one person, partner- 
ship, association, or corporation, a lability for an amount larger than one- 
fourth of its paid-up capital and surplus, unless it shall be secured from 
loss thereon beyond that amount by suitable and sufficient collateral 
agreements of indemnity by deposit with it in pledge or conveyance to 
it in trust for its protection, of property equal in value to the excess of 
its liability over such lhmit; or, in case such liability is ineurred in behalf 
or on account of a fiduciary holding property in a trust capacity, by such 
deposit or other disposition of a sufficient portion of the estate so held 
that no further sale, mortgage, pledge, or other disposition can be made 
thereof without such company’s approval, except by the decree of a court 
having proper jurisdiction. 

History: En. Sec. 21, Ch. 139, L. 1909. 


6227. Estoppel to deny corporate power. No company which has 
executed any bond as surety under the provisions of this act shall deny, 
in any proceedings for enforcing the liability which it assumed to incur, 
its corporate power to execute such instrument or assume such liability. 

History: En. Sec. 22, Ch. 139, L. 1909. 


6228. Cost of surety bond to be allowed in account of officer. Any 
court or officer whose duty it is to pass upon the account of any person 
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or corporation required by law to give a bond may, whenever such person 
or corporation has given any such surety company as surety upon such 
bond, allow in the settlement of such account a reasonable sum for the 
expense of procuring such surety. 

History: En. Sec. 23, Ch. 139, L. 1909. 


6229. Return of deposits or securities to surety company. Any and 
all deposits of money, securities, or other property heretofore deposited 
by any foreign surety company, in compliance with any law of this state, 
shall be returned to and paid over to the company making such deposit 
within thirty days after this act shall be in force and effect. 

History: En. Sec. 24, Ch. 139, L. 1909. 


6230. Duty of foreign surety companies to provide bonds without 
discrimination. It is hereby made the duty of all surety companies not 
organized under the laws of the state of Montana, but authorized to 
transact business therein, and doing business in said state, to provide all 
necessary bonds or undertakings for all residents of said state who shall 
make application therefor, and to furnish all such bonds or undertakings 
to all such applicants upon the same terms and conditions and without 
discrimination. 

History: En. Sec. 1, Ch. 40, L. 1909. 


6231. Proceedings upon refusal of company to furnish bond. In case 
of the refusal of any such company to provide or furnish any applicant 
with a bond or undertaking, the applicant may file in the district court 
of the county of his residence a petition setting forth the facts, and pray- 
ing that such company be required to provide or furnish the bond or 
undertaking required; whereupon the judge of said court shall issue a 
citation to such company commanding it to show cause, at a time and 
place to be named in the citation, why it does not provide or furnish such 
bond or undertaking. At the time designated in the citation for answer- 
ing the same, the said judge shall proceed summarily to hear the petition. 
If it shall appear that the refusal was made in good faith and for good 
and sufficient reasons, and that a written statement of such reasons had 
been theretofore furnished to said applicant as hereinbefore required, the 
petition shall be dismissed; but if the said company shall fail to establish 
that its refusal was in good faith, and for good and sufficient reasons, 
judgment shall be rendered against it, commanding it to furnish or pro- 
vide such bond, within a time to be fixed by the judgment. 

History: En. Sec. 2, Ch. 40, L. 1909. 


6232. Penalty for refusal to comply with judgment of court. Should 
any such company fail to comply with any such judgment, its right to 
transact business in Montana shall thereupon cease, and an order shall be 
entered in the said proceedings, after notice to it, adjudging its right so to 
transact business in Montana to be forfeited, and commanding it to desist 
and refrain from transacting any business in the state, or from soliciting 
any such business without it, which order may be enforced in the same 
manner as injunctions generally. <A certified copy of such order shall 
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forthwith, on the entry of the same, be transmitted by the clerk of the 
district court in which said proceedings are had, to the state auditor, who 
shall file the same in his office and immediately revoke the license of the 
said company, and thereafter any person, association, or corporation 
which may exact or require of any person, or make it a condition of 
employment, or the retention of employment, that he make or execute 
any bond or undertaking with such company as surety, shall be deemed 
guilty of a misdemeanor, and, upon conviction thereof, shall be punished 
by a fine of not less than one hundred dollars, nor more than one thousand 
dollars; provided, however, nothing herein shall be so construed as to 
deprive either party to such proceedings of the right of trial of any 
question of fact therein by a jury. 


History: En. Sec. 3, Ch. 40, L. 1909. 


6233. Laws applicable to proceedings—Appeal to supreme court. The 
provisions of the Code of Civil Procedure shall be applicable to the pro- 
ceedings authorized by this act except as herein provided, and except that 
an appeal from either the judgment or order in such action may be taken 
by the petitioner or the surety company to .the supreme court, but such 
appeal must be taken within sixty days after the same shall have been 
entered. 


History: En. Sec. 4, Ch. 40, L. 1909. 


6234. Surety companies not permitted to furnish bonds where indem- 
nity required. No foreign or other surety company shall hereafter be 
permitted to furnish the bond for any state, county, or city official, where 
such company requires, in addition to the payment of reasonable premiums, 
any indemnity or other security. 


History: En. Sec. 1, Ch. 6, L. 1911. 


6235. Penalty for violation of law. Whenever it shall appear to the 
satisfaction of the insurance commissioner that any surety company has 
violated the provisions of this act, its license shall be by: him thereupon 
declared forfeited, and such company shall not again be admitted to do 
business in this state until a period of four years shall have elapsed, nor 
until such company has shown a willingness to comply with the provision 
of this act. 


History: En. Sec. 2, Ch. 6, L. 1911. 


6236. Class of bonds which may be furnished by public officers. When- 
ever an official bond is required of any state, county, or city officer, such 
officer may furnish either a surety company bond, or a good and sufficient 
individual bond, executed and approved as required by law, or may fur- 
nish such other security as may be approved by the person, officer, or 
board authorized by law to examine and approve such official bond; 
provided, that where such officer shall furnish a surety company bond, 
the premium therefor shall be a proper charge against the general fund 
of the state, county, or city, as the case may be. 


History: En. Sec. 3, Ch. 6, L. 1911. 
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CHAPTER 19. 
ASSESSMENT ACCIDENT INSURANCE COMPANIES. 


Section 6237. Incorporation of Assessment Accident Insurance Companies. 
6238. Corporation Subject to This Act. 
6239. Reincorporation of Existing Companies. 
6240. Payment of Maximum Amount of Policy. 
6241. Reserve or Emergency Fund. 
6242. Transfer of Risks. 
6243. Visitation by the Auditor—Proceedings to Restrain Corporations From 
Doing Business. 
6244. Hearing Thereon. 
6245. Foreign Corporations. 
6246. Designation of Commissioner of Insurance for Service of Process. 
6247. Refusal or Revocation of License. 
6248. Penalties for Fraudulent Acts. 
6249. Change of Beneficiaries. 
6250. Exemption From Execution. 
6251. Penalties. 
6252. Annual Report. 
6253. Fees. 
6254. Proceedings to Enjoin. 
6255. Regulations for Conduct of Business. 
6256. Quorum—Amendment of By-Laws. 


6237. Incorporation of assessment accident insurance companies. Nine 
or more persons may become a corporation for the purpose of transacting 
the business of accident insurance upon the assessment, plan, by filbng in 
the office of the secretary of state a declaration, signed by each of them 
and duly acknowledged, setting forth their intention to form such a 
corporation, the name of the proposed corporation, the place where its 
principal office shall be located in the state, the mode in which its cor- 
porate powers are to be exercised, and of electing directors, or other 
persons, by whatsoever name or title designated, who are to have and 
exercise the general control and management of its affairs and its funds, 
and a majority of whom shall be citizens of this state, which election 
shall be in the manner prescribed by its by-laws. Such declaration shall 
have indorsed thereon or annexed thereto, and as a part thereof, the 
sworn statement of three such persons, that at least five hundred persons 
eligible under the proposed laws of the corporation to be assured therein 
have, in good faith, made application in writing for such an insurance. 
If all the requirements of this act have been complied with, the state 
auditor shall file such declaration and record it, with the certificate of 
the attorney-general, in a book to be kept for that purpose, and deliver 
to the corporation a certified copy of the papers so filed and recorded, 
with his license, in writing, to the corporation to engage in the business 
proposed in the declaration, which certified copy and license shall be 
filed in the office of the clerk of the county where the office of the cor- 
poration is to be located. Such corporation shall not commence the 
business of insurance until at least five hundred persons have subscribed 
in writing to be insured therein in the aggregate amount of at least five 
hundred thousand dollars, and have each paid in one per cent. on the 
amount of the insurance severally subscribed for in cash, and the same is 
deposited in bank to the credit of the indemnity fund, to be held in trust 
for the benefit of the insured or their beneficiaries; and the state auditor 
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shall have further certified that it has complied with the provisions of 
this act, and is authorized to transact business. 
History: En. Sec. 4158, Rev. C. 1907. or membership life or accident pashan 


Note.—Sections 6237 to 6256 were en- see note in 52 A. S. R. 543. 
acted as sections 1 to 20, pp. 93 to 103, Liability of members of mutual insur- 
Laws of 1893; re-enacted as sections 720 ance company, see note in 32 L. R. A. 481. 
to 739, Civil Code 1895; re-enacted as see- Limit of liability of members of insur- 


tions 4158 to 4177, Revised Codes of 1907. ance associations, see note in 10 A. I. R. 
Features of the law applicable to mutual ; 


6238. Corporations subject to this act. Any corporation, association, 
or society, which issues any certificate, policy, or other contract whereby, 
upon the death or other physical disability of the assured thereunder 
resulting from accidental injuries, any benefit is to accrue to the assured, 
or to his legal representatives, or to the beneficiaries designated by him, 
which benefit, the accumulation of reserve or emergency funds, and the 
expenses of the management and prosecution of the business, are provided 
for by payments to be made, either at periods named in the contract or 
upon assessment as required by persons holding similar contracts, and 
wherein the assured’s liability to contribute to the payments of benefits 
accrued or to accrue is not limited to a fixed sum, shall be deemed to be 
engaged in the business of accident insurance upon the assessment plan, 
and the business involving the issuance of such contracts shall be carried 
on in this state only by duly organized and authorized corporations, which 
shall be subject only to the provisions and requirements of this act. 
Nothing contained in this act shall be construed to apply to secret or 
fraternal societies, lodges, or councils now doing business in this state, 
which conduct their business and secure members on the lodge. system 
exclusively, having ritualistic work and ceremonies in their societies, 
lodges, or councils, and which are under the supervision of a grand or 
supreme body, nor to any association organized solely for benevolent 
purposes and not for profit, and which do not employ paid agents in 
soliciting business. 

History: Sec. 4159, Rev. C. 1907. See also history of Sec. 6237. 


6239. Reincorporation of existing companies. Any existing domestic 
corporation, transacting the business of accident insurance upon the as- 
sessment plan, may reincorporate under the provisions of this act, under 
its existing corporate name, by filing with the secretary of state the 
declaration required by this act, signed and duly acknowledged by a 
majority of its board of directors, with a statement in like manner signed 
and acknowledged by them that such corporation has accumulated the 
fund required by this act of corporations formed hereunder, and that the 
same is deposited in bank or trust company, to the credit of the indemnity 
fund, to be held in trust for the benefit of the assured or their beneficiaries, 
and the certificate of the attorney-general of the state, whereupon the 
secretary of state shall record and deliver to such corporation a certified 
copy of such declaration and of such certificate, together with his license 
to transact business, and upon filing the same in the office of the clerk of 
the county wherein its principal office is located, the same shall thereupon 
be deemed to be incorporated under the provisions of this act. It shall 
not be obligatory upon any such existing corporation to reincorporate 
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hereunder, and any such domestic corporation may continue to exercise 
all the rights, powers, and privileges not inconsistent with this act, pur- 
suant to its articles of association or incorporation, the same as if 
reincorporated under this act. 

History: Sec. 4160, Rev. C. 1907. See also history of Sec. 6237. 


6240. Payment of maximum amount of policy. Every policy or cer- 
tificate hereafter issued by any corporation doing business under this act, 
and promising a payment to be made upon a contingency of death or 
disablement by accident, shall specify the sum of money which it promises 
to pay upon the happening of each contingency insured against, and the 
number of days, after satisfactory proof of the happening of such con- 
-tingenecy, on which payment shall be made. Upon the occurrence of such 
contingency, unless the contract shall have been voided by fraud or by 
breach of its conditions, the corporation shall be obligated to the insured 
or his beneficiaries for such payment at the time and to the maximum 
amount specified in the policy or certificate for such contingency. If the 
state auditor shall be satisfied upon investigation that any such corpora- 
tion has refused or failed to make such payment for thirty days after it 
became due, and after proper demand, he shall notify the corporation to 
issue no new policies or certificates until such indebtedness is fully paid, 
and no officer or agent of the corporation shall make, sign, or issue any 
policy or certificate of insurance when such notice is in force. 

History: Sec. 4161, Rev. C. 1907. See also history of Sec. 6237. 


6241. Reserve or emergency fund. Every such corporation, associa- 
tion, or society shall accumulate and maintain a reserve or emergency 
fund of at least five thousand dollars. Such fund, if not already accum- 
ulated, shall be accumulated by every such existing corporation, associa- 
tion, or society, within six months from the time this act takes effect, and 
by every corporation, association, or society organized under this act, 
within six months of the completion of its organization and the receipt 
of its certificate of authority to transact business in this state, and every 
corporation subject to the provisions of this act shall add to such 
emergency fund thereafter two and one-half per cent. of the amount 
realized from every premium, assessment, or periodical call, until such 
fund shall be equal to the amount of two dollars for every five thousand 
dollars of insurance in foree. Such emergency fund, or any part thereof, 
may be used for the payment of death and indemnity claims; provided, 
that if the amount of such fund be thereby reduced below the amount 
eontemplated in this act, the amount by which such fund is reduced be 
made up and restored within six months thereafter. Such fund may be 
held in cash, or invested in the same class of securities required by law 
for the investment of funds by insurance corporations; and nothing herein 
contained shall prevent the creation and accumulation of other funds in 
excess of the amount herein required to provide for the purposes of such 
corporation. This act shall not be construed to limit the accumulation of 
a reserve or emergency fund by any corporation, association, or society 
subject to the provisions hereof, where such fund and its accretions are 
for the benefit or protection of the assured, their legal representatives or 
beneficiaries. _Any such corporation, association, or society may, in its 
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discretion, through its officers or directors, deposit with the auditor such 
securities, and for such amounts as may be approved by him. Such 
deposit shall be received and held by the auditor for the sole benefit of 
the assured in such corporations, and subject to the provisions of such 
deed of trust as shall be approved by the auditor and accepted by him 
from the officers or directors of the corporation; but the deposits with 
the insurance department, and all other investments of reserve funds, 
shall be made in the same class of securities as are required by law for 
the investment of funds by other insurance corporations. 
History: Sec. 4162, Rev. C. 1907. See also history of Sec. 6237. 


6242. Transfer of risks. No such corporation, association, or society, 
organized under the laws of this state, shall transfer its risks to or rein- 
sure them in any other corporation, unless the contract or transfer or 
reinsurance is first submitted to and approved by a two-thirds vote of a 
meeting of the policy-holders or certificate-holders of such corporation, 
called to consider the same, of which meeting a written or printed notice 
shall be mailed to each policy- or certificate-holder at least thirty days 
before the day fixed for such meeting. Such vote of approval of a con- 
tract of reinsurance or transfer shall act as a dissolution of the corporation, 
and all lability upon its certificates shall cease at the expiration of five 
days following such vote, but its officers may thereafter perform any act 
necessary to close its affairs. No such corporation, association, or society, 
organized under the laws of this state, shall transfer its risks or assets, 
or any part thereof, to, or reinsure its risks or any part thereof in, any 
insurance corporation or association of any other state or country which is 
not, at the time of such transfer or reinsurance, authorized to do business 
in this state under the laws thereof. 

History: Sec. 4163, Rev. C. 1907. See also history of Sec. 6237. 


6243. Visitation by the auditor—Proceedings to restrain corporations 
from doing business. All corporations, associations, and societies to which 
this act is applicable, with their books, papers, and vouchers, shall be 
subject to visitation and inspection by the state auditor, or by such 
person as he may designate. The auditor may address any inquiries to 
any such corporation, association, or society in relation to its doings or 
condition, or any other matter connected with its transactions, relative to 
the business contemplated by this act. All officers of such corporation, 
association, or society shall promptly reply in writing to all such inquiries, 
under the oath of its president, secretary, or other officers if required. 
When the auditor, on investigation, shall be satisfied that any corporation 
organized under the laws of this state, or doing business in this state, of 
the character defined in this act is insolvent because of matured death 
claims, or other obligations due and unpaid, exceeding its assets and death 
and disability premiums, assessments, or periodical payments ealled or in 
process of collection, or has exceeded its powers, failed to comply with 
any provisions of this act, or is conducting business fraudulently, he shall 
report the facts to the attorney-general, who, if he shall be of the opinion 
that the facts require such action, must thereupon apply to the district 
court, at a special term thereof, within the judicial district in which the 
principal office of such corporation within this state is located, for an 
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order requiring the officers of such corporation to show cause, at a reason- 
able time and place within such district, why such corporation should not 
be restrained from continuing to transact business, with power to the court 
to adjourn the hearing thereon from time to time, not exceeding sixty 
days in all. 

History: Sec. 4164, Rev. C. 1907. See also history of Sec. 6237. 


6244. Hearing thereon. Such corporation, association, or society shall 
be entitled to be heard, and to a trial by jury of the facts stated in the 
report, if the same shall be traversed, and to examine papers and witnesses 
under oath in the usual mode of trials of actions. If the trial is by jury, 
the court shall submit to the jury specific request to find covering the 
matters in issue separately, and the jury shall return a special verdict on 
each question submitted; and if by such verdict it shall be found that the 
corporation is insolvent because of matured death claims, or other obliga- 
tions due and unpaid, exceeding its assets as hereinbefore provided, the 
court may render judgment that it and each officer thereof be perpetually 
enjoined from exercising any corporate rights, privileges, or franchises of 
such corporation and that it be dissolved, and that a receiver be appointed, 
and an account taken and an equitable distribution of its property, includ- 
ing all deposits with public officers, among its creditors and policy-holders 
be made. If no charge of insolvency be made in such report, or if made 
be not established by the verdict of the jury, but it shall be found by such 
verdict that the corporation has exceeded its corporate powers or failed to 
comply with any provision of this act, or has conducted its business un- 
lawfully, the court may make and enter a judgment enjoining and 
restraining it from the commission of such acts, or such of them as the 
court may determine, and in case of failure to desist therefrom within the 
time to be specified in such judgment, that the corporation be dissolved. 

History: Sec. 4165, Rev. C. 1907. See also history of Sec. 6237. 


6245. Foreign corporations. Any corporation organized under author- 
ity of another state or government to issue, or which is engaged in the 
business of issuing, policies or certificates of insurance on the assessment 
plan, as a condition precedent to transacting business in this state, shall 
deposit with the secretary of state a certified copy of its charter, a state- 
ment under oath of its president and secretary in the form by the auditor 
required, of its business during the year ending on the thirty-first day of 
December immediately preceding; a certificate under oath of its president 
and secretary that it is paying, and for the twelve months then next pre- 
ceding has paid, the maximum amount named in its policies or certificates 
in full; a copy of its policy or certificate and application, which must 
show that the liability of the assured to contribute to the payment of 
benefit is not limited to a fixed sum; a certificate from the proper author- 
ity of its home state, that corporations of this state, engaged according to 
the provisions of this act in accident insurance on the assessment plan 
are, upon compliance with the laws of such state, legally entitled to do 
business in such state; that such corporation is properly authorized to 
transact business in its own state, and evidence satisfactory tothe auditor 
that such corporation has accumulated and maintains a reserve or 
emergency fund equal to that reauired of similar corporation in this state, 
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as provided in section 6241 of this code, that such accumulation is per- 
mitted by the law of its corporation and is for the benefit of policy- or 
certificate-holders only, and is invested as authorized under the law of 
its incorporation. Upon the filing of such statements and continued com- 
plianece with the above requirements, it shall be the duty of the auditor 
to issue annually to such corporation a proper authority to transact busi- 
ness in this state. Such corporation shall annually thereafter report to 
the auditor, on or before the first day of March, a complete statement of 
its business for the year ending December the thirty-first next preceding, as 
provided in section 6252 of this code. The license or authority of such 
corporation to do business in this state shall be revoked by the auditor 
whenever he is satisfied on investigation that such corporation is not pay- 
ing the maximum amount named in its policies or certificates in .full. 
Upon such revocation the auditor shall cause notice thereof to be pub- 
lished in the newspaper in which the general laws are published, and no . 
new business shall be thereafter done by it or its agents in this state. 
When any other state or country shall impose any license fees, taxes, or 
penalties, upon any corporation of this state, transacting the business 
herein provided for which are not imposed, or which are in excess of 
those imposed by this act, like license fees, taxes, or penalties shall be 
imposed upon corporations of the same kind and their agents of such 
state or country doing business in this state. If the laws of such state 
where such company is organized will not admit companies organized in 
this state, or doing business under this act, to do business in such state, 
then such company shall not be admitted to do business in this state. The 
state auditor is authorized to place such construction upon the minor pro- 
visions of the insurance laws of other states as will, in his judgment, 
harmonize with this law when justice and equity will so warrant. 
History: Sec. 4166, Rev. C. 1907. See also history of Sec. 6237. 


6246. Designation of commissioner of insurance for service of process. 
Every such corporation organized under the laws of another state or 
country shall, before doing business in this state, appoint in writing the 
commissioner of insurance and his successors in office to be its true and 
lawful attorney, upon whom all legal process in any action or proceeding 
against it shall be served, and in such writing shall agree that any lawful 
process against it which is served upon such attorney shall be of the 
same legal force and validity as if served upon the corporation or com- 
pany, and that the authority shall continue in force as long as any liabil- 
ity remains outstanding in this state. 

Copies of such appointment, certified by such commissioner of insur- 
ance, shall be deemed sufficient evidence thereof, and shall be admitted in 
evidence with the same force and effect as the original thereof might be 
admitted. Such service shall only be made upon such attorney, must be 
made in duplicate upon the commissioner of insurance, or, in his absence, 
upon the person in charge of his office, and shall be deemed sufficient 
service upon such society, corporation, or company; provided, however, 
that in all cases where service is made upon the commissioner of insur- 
ance, wherein provided, the defendant shall have twenty days from the 
date of said service in which to file its answer or other appearance in 
the case. When legal process against any society, corporation, or com- 
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pany is served upon said commissioner of insurance, he shall forthwith 
forward by registered mail one of the duplicate copies prepaid and 
directed to its secretary or corresponding officer, or in case of a corpora- 
tion of a foreign country, to the resident manager, if any, in this country. 
For each copy of process the commissioner of insurance shall collect the 
sum of two dollars, which shall be paid by the plaintiff at the time of 
such service, the same to be recovered by him as part of the taxable costs 
if he prevails in the suit. Legal process shall not be served upon any 
such corporation or company except in the manner provided herein. 

History: Sec. 4167, Rev. C. 1907; amd. Sec. 1, Ch. 216, L. 1919. See also history 
of Sec. 6237. 

6247. Refusal or revocation of license. Any corporation subject to 
the provisions of this act the license of which is refused or revoked, may 
make application to the district court for an order directing the state 
auditor to show cause at special term why such revocation of said license 
should not be set aside, or license issued. On the return of such order 
the issues of fact shall be put in writing, and shall be tried at special term 
in the usual mode of trials of fact in actions, unless said corporation shall 
request a trial by jury. If a jury trial is requested by said corporation, 
the court shall order said case to be placed on the general term calendar 
for trial. If the verdict or decision shall be in favor of said corporation, 
the court shall direct the auditor to issue a license to said corporation 
forthwith. 

History: Sec. 4168, Rev. C. 1907. See also history of Sec. 6237. 


6248. Penalties for fraudulent acts. Any solicitor, agent, examining 
physician, applicant, or other person, who shall knowingly or wilfully 
make any false or fraudulent statement or representation in or with refer- 
ence to any application for insurance; or for the purpose of obtaining 
any money or benefit, knowingly or wilfully presents or causes to be pre- 
sented a false or fraudulent claim; or any proof in support of such a claim 
for the payment of the loss upon a contract of insurance issued by any 
corporation incorporated or doing business under the provisions of this 
act; or prepares, makes, or subscribes a false or fraudulent account, cer- 
tificate, affidavit of proof of loss, or other document or writing, with 
intent that the same may be presented or used in support of such a claim, 
shall be guilty of a misdemeanor, and, upon conviction, shall be punished 
by a fine of not less than two hundred and fifty dollars or more than one 
thousand dollars, or by imprisonment in the county jail for not less than 
three months or more than six months, or both such fine and imprisonment 
at the discretion of the court. 

History: Sec. 4169, Rev. C. 1907. See also history of Sec. 6237. 


6249. Change of beneficiaries. Membership in any such corporation 
shall give to any policy- or certificate-holder thereof the right at any time, 
with the consent of such corporation, to make a change in his payee or 
beneficiary or beneficiaries, without requiring the consent of such payee 
or beneficiaries. 


History: Sec. 4170, Rev. C. 1907. See Right to change beneficiary as affected 
also history of Sec. 6237. by consideration from beneficiary origi- 
Necessity of insurer’s consent to change nally named, see notes in 12 L. RB. A. 
Ae Fel see note in L.R. A.1915A, N.S.) 1206; 33 L. R. A. (N. &.) 778; 
Ore eS eet » J. RB. A. 1918, 1033. 
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6250. Exemption from execution. The money or benefit provided or 
rendered by any corporation authorized to do business under this act shall 
be exempt from execution, and shall not be liable to attachment by trus- 
tee or to be seized, taken, or appropriated by any legal or equitable 
process to pay any debt or liability of the policy- or certificate-holder, or 
the beneficiary or beneficiaries of a deceased policy- or certificate-holder, 
unless such policy or certificate shall be expressly made payable to a 
ereditor, and then for no more than his claim with lawful interest. 


Related section: 9428. 
History: Sec. 4171, Rev. C. 1907. Sce also history of Sec. 6237, 


6251. Penalties. Any officer or agent of any such corporation, asso- 
ciation, or society, subject to any of the provisions of this act, who shall 
neglect or refuse to comply with any such provision, or who shall make 
in any report or statement any intentionally false or fraudulent statement, 
or shall refuse to permit the state auditor or any examiner duly author- 
ized by him for the purpose to make an examination of its condition and 
business, books, papers, and vouchers, or any person who shall act within 
this state as agent, solicitor, or collector for any such corporation which 
shall have failed, neglected, or refused to comply with or violated any 
of the provisions of this act, or shall have failed or neglected to procure 
from the auditor the certificate of authority required by law to transact 
business in this state, shall forfeit to the people of this state the sum of 
one hundred dollars for every such offense. If an examination of the 
condition and business of any such corporation transacting business in 
this state shall be prevented by any such refusal, the auditor shall revoke 
the certificate of authority issued to such corporation, and it shall there- 
after be unlawful for it to do business in this state until it shall have 
submitted to an examination and the auditor shall have issued to it a new 
certificate of authority authorizing it to continue business in this state. 

History: Sec. 4172, Rev. C. 1907. See also history of Sec. 6237. 


6252. Annual report. Every such corporation, association, or society, 
doing business under this act, shall, on or before the first day of March 
in each year, make and file with the state auditor a report of its affairs 
and operations, during the year ending on the thirty-first day of Decem- 
ber, immediately preceding, which report shall be in lieu of all other 
reports required by the insurance law of this state, shall be verified by 
such officers of the corporation as the auditor may require, and shall con- 
tain answer to the following questions: 

1. Number of certificates or policies issued during the year, or appli- 
eants admitted. 

2. Amount of death indemnity effected thereby. 

Number of death losses incurred. 

Number of death losses paid, and amount thereof. 

Total number of indemnity claims paid, and amount thereof. 
Number of death and number of indemnity claims unpaid. 

. Does corporation charge annual dues or membership fees? If so, 
how much? 

8. Total amount received, and whether from assessments, annual dues, 
membership fees, or other sources, and the disposition thereof. 
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9. Does corporation use moneys received for payment of claims to 
pay expenses in whole or in part; and if so, state the amount used. 

10. What is the amount of emergency fund, and how invested. 

11. If organized under the laws of this state, state such fact and 
the date of organization. 

12. Number of policies in force and death insurance in force at the 
beginning and end of year. 

Any corporation refusing or neglecting to make such report or to 
make payment of any of the fees required by this act, may, upon the 
suit of the auditor, be enjoined by the supreme court from carrying on 
any business until such report and payment shall be made, and until the 
cost of such action be paid. . 

History: Sec. 4173, Rev. C. 1907. See also history of Sec. 6237. 


6253. Fees. The fees for filing statements, certificates, or other docu- 
ments required by this act, or for any service or act of the auditor, shall 
be the same as are provided in the case of life insurance companies, and 
each corporation authorized to transact business under this act shall pay, 
on filing its application and charter, thirty dollars, and for each annual 
statement thereafter twenty dollars, which shall be in leu of all other 
fees for the state, county, or municipality, except as provided in section 
6246 of this code. 

History: Sec. 4174, Rev. C. 1907. See also history of Sec. 6237. 


6254. Proceedings to enjoin. No order, judgment, or decree providing 
for an accounting, or enjoining or restraining or interfering with the 
prosecution of the business of any domestic insurance corporation subject 
to the provisions of this act, or appointing a temporary or permanent 
receiver thereof, shall be made or granted otherwise than upon the appli- 
cation of the attorney-general on his own motion, or after his approval 
of a request in writing thereof of the state auditor, except in an action 
by a judgment creditor, or in proceedings supplementary to execution. 

History: Sec. 4175, Rev. C. 1907. See also history of Sec. 6237. 


6255. Regulations for conduct of business. The trustees or directors, 
or the persons designated in the by-laws of corporations subject to the 
provisions of this act, shall fix the fees, rates, and amounts of premiums, 
assessments, or periodical calls, and the time and manner of the payment 
thereof, and the risk to be assumed by such corporation and the duration | 
thereof, and may change the same from time to time as the experience of 
the corporation may require. An affidavit made by the officer, book- 
keeper, or clerk of any such corporation, having charge of the mailing of 
notices of premiums, assessments, or periodical calls, that any such notice 
was mailed, stating the day of mailing, shall be presumptive evidence 
thereof. 

History: Sec. 4176, Rev. C. 1907. See also history of Sec. 6237. 


6256. Quorum—Amendment of by-laws. At the stated meetings for 
the election of officers, trustees, directors, or managers of any such cor- 
poration, association, or society, a majority of the persons entitled to vote 
at such meeting shall not be necessary to constitute a quorum. Subject 
to the by-laws, if any, adopted by the members of the corporation, 
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the directors or other persons, by whatsoever title designated, who are to 
have and exercise the general control and management of affairs, may 
make necessary by-laws for the corporation, and the same from time to 
time alter or amend. 

History: Sec. 4177, Rev. C. 1907. See also history of Sec. 6237. 


CHAPTER 20. 
LIFE INSURANCE COMPANIES. 


Section 6257. Incorporation of Life Insurance Companies, 

6258. Stock Insurance Companies. 

6259. Mutual Companies—Minimum Number of Applications. 

6260. Stock or Premium Notes. 

6261. Valuation of Policies—Deposit of Securities. 

6262. Foreign Companies—Capital or Surplus—Investment. 

6263. Collection of Interest on Securities Deposited With State Auditor. 

6264. Return of Deposit by State Auditor. 

6265. Valuation of Bonds and Securities of Insurance Companies. 

6266. Service of Process. 

6267. Publication of Auditor’s Certificate. 

6268. Vouchers for Expenditures. 

6269. Investment of Funds. 

6270. Real Estate Holdings Permitted. 

6271. Bonds of Officers of Mutual Companies. 

6272. Increase of Capital Stock. 

6273. Annual Statements. 

6274. Renewal of Certificates. 

6275. Annual Statement Blanks. 

6276. Certificate of Authority of Compliance With Law. 

6277. To What Companies This Act Applies. 

6278. Existing Companies Shall Comply With the Law. 

6279. Mutual Life Insurance Companies Must Make Annual Accounting of 
Surplus. 

6280. Contingency Reserve. 

6281. Manner of Apportionment to Be Selected by Policy-holder. 

6282. Default in Payment of Premiums. 

6283. Provisions of Law Not Waived by Agreement. 

6284. Fraternal or Secret Societies Not Affected by This Act. 

6285. Life Insurance Companies Prohibited From Contributing Funds for 
Political Purposes. 

6286. Rebating by Life Insurance Companies—Penalties. 

6287. Offering of Inducements to Insure. 

6288. Duration and Renewal. 

6289. . Number of Directors. 

6290. Misrepresentation by Life Insurance Company or Agent. 

6291. Same—Penalty. 

6292. Same. 


6257. Incorporation of life insurance companies. Every life insurance 
company, except those organized upon the assessment plan and fraternal 
beneficiary associations, created under the laws of this or any other state 
or country, shall, before issuing policies in this state, comply with the pro- 
visions of this act applicable to such companies. When any number of 
persons associate themselves together for the purpose of forming a life 
insurance corporation as provided for in this act, they shall publish a notice 
of such intention once a week for four consecutive weeks, in some public 
newspaper in the county in which such insurance corporation is proposed 
to be located, and they shall also make articles of incorporation, as 
provided in section 5905 of this code, and forward to the state auditor, 
who shall submit the same to the attorney-general for examination, and if 
it shall be found by the attorney-general to be in accordance with the 
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provisions of this act and not in conflict with the constitution and the 
laws of the United States and this state, he shall make a certificate of 
the facts and return it to the state auditor. The state auditor shall 
reject the name or title applied for by any person, company, or corpora- 
tion, when he shall deem the same so similar to any one already appro- 
priated by any other company or corporation as to be likely to be mis- 
leading to the public. When the articles of incorporation shall have 
received the approval of the state auditor, such articles, with such 
approval, must be filed, recorded, and certified as required by section 5908 
of this code; provided, that the articles of incorporation, as filed with 
the secretary of state, shall be in duplicate, one copy of which shall be 
certified by him to the state auditor, the expenses of such certification to 
be borne by the insurance company. Having published the notice, and 
filed the publisher’s affidavit of the publication thereof with the state 
auditor, together with the articles of incorporation, the persons named 
in the articles of incorporation, or a majority of them, shall open books 
for the subscription of stock to the corporation, at such times and places 
as to them may seem convenient and proper, and shall keep the same 
open until the full amount specified in the articles of incorporation is 
subscribed; or in case the business of such corporation is proposed to be 
conducted on the plan of mutual insurance, then they shall open books 
and receive propositions, and enter into agreements in the manner and 
to the extent specified in this act. 


History: En. Sec. 1, Ch. 171, L. 1907; Life insurance distinguished from other 
Sec. 4113, Rev. C. 1907. insurance, see note in 128 A. S. R. 303. 


6258. Stock insurance companies. Stock companies organized under 
the laws of this state shall have not less than one hundred thousand 
dollars of capital subscribed, fifty per cent. of which shall be paid up 
and invested in bonds of the United States or this state, bonds issued 
by authority of the legislative assembly of this state secured by land 
grants, bonds, or warrants of any school district, county, or city in this 
state, or in bonds or mortgages upon unencumbered real estate in this 
state, worth, exclusive of improvements, at least double the sum loaned 
thereon, which security shall be deposited with the state auditor, and upon 
such deposit and evidence by affidavits or otherwise, satisfactory to the 
auditor, that the capital is all subscribed in good faith, and that the com- 
pany is the actual and unqualified owner of the securities representing 
the paid-up capital, he shall issue to such company the certificate herein- 
after provided for, but no part of the fifty per cent. aforesaid shall be 
loaned to any stockholder or officer of the company. The remainder of 
such capital shall be paid within such time as the directors or trustees of 
the company may order, or as the state auditor may direct,’ but not later 
than two years from date of issuance of auditor’s certificate, and until 
paid it shall be secured by the notes of the stockholders of the company ; 
provided, further, that the additional fifty per cent. of the capital stock 
may also be deposited with the state auditor under the conditions as the 
original fifty per cent., or any additional amount which is necessary for 
the purpose of complying with the laws of any other state to enable said 
company to do business in such state, and the company making such 
deposit shall be entitled to the income thereof, and may, from time to 
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time, with the consent of the state auditor, when not forbidden by the 
law under which the deposit is made, change in whole or in part the 
securities which compose the deposit for other competent securities of 
equal par value. 


History: En. Sec. 2, Ch. 171, L. 1907; Sec. 4114, Rev. C. 1907; amd. Sec. 1, Ch. 68, 
L. 1911. 


6259. Mutual companies—Minimum number of applications. Life 
insurance companies organized under the laws of this state upon the 
mutual plan shall, before issuing any policies, have actual applications 
on at least two hundred and fifty lives for an average amount of at least 
one thousand dollars each, a list of which, giving the name, age, resi- 
dence, amount of insurance, and annual premium of each applicant, shall 
be filed with the state auditor, accompanied by the certificate, under oath, 
of the president, secretary, and a majority of the board of directors of 
such company that the whole amount of the annual premium has been 
paid for in cash at adequate rates. 

History: En. Sec. 3, Ch. 171, L. 1907; Sec. 4115, Rev. C. 1907. 


6260. Stock or premium notes. No note shall be accepted as part of 
the capital of a stock company, unless accompanied by a certificate of 
the clerk of the district court, or other court of record, of the county in 
which the person executing it resides, to the effect that the person making 
it is in his opinion pecuniarily good and responsible therefor in property 
not exempt from execution. 

History: En. Sec. 4, Ch. 171, L. 1907; Sec. 4116, Rev. C. 1907. 


6261. Valuation of policies—Deposit of securities. As soon as prac- 
ticable after the filing of the annual statements, the state auditor shall 
ascertain the net value of every policy in force in ail life insurance com- 
panies organized under the laws of this state, according to the standard 
_ of valuation adopted by the company. The minimum standard of valua- 
tion on all policies issued prior to January 1, 1922, shall be the American 
experience table of mortality and interest at three and one-half per centum 
per annum, with preliminary term insurance for the first policy year, and 
for policies issued subsequent to December 31, 1921, shall be the American 
experience table of mortality with interest at three and one-half per 
centum per annum, with preliminary term insurance for the first policy 
year, except as follows: If the premium charged for term insurance under 
a limited payment life preliminary term policy providing for the payment 
of all premiums thereon in less than twenty years from the date of the 
policy, or under an endowment preliminary term policy, exceeds that 
charged for life insurance under twenty payment life preliminary term 
policies of thé same company, the reserve thereon at the end of any year, 
including the first, shall not be less than the reserve on a twenty pay- 
ment life preliminary term policy issued in the same year and at the 
same age, together with an amount which shall be equivalent to the 
accumulation of a net level premium reserve sufficient to provide for a 
pure endowment at the end of the premium payment period, equal to the 
difference between the value at the end of such period of such a twenty 
payment life preliminary term policy and the full net level premium 
reserve at such time of such a limited payment life or endowment policy. 
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For the purpose of making such valuation he may employ a competent 
actuary who shall be paid by the company for which the service is ren- 
dered; but the company may make such valuation and it may be received 
by the state auditor upon satisfactory proof of its correctness. The net 
value of all policies in force in any such company being ascertained the 
state auditor shall notify the company of the amount thereof, and within 
thirty days thereafter such company shall deposit with the state auditor 
the amount of the ascertained valuation in the securities specified by the 
insurance laws of this state. No stock company organized under the 
laws of this state shall be required to make such deposit until the net 
value of the policies in force as ascertained by the state auditor, exceeds 
the amount deposited by such company as capital stock; provided that 
mutual life companies shall deposit with the state auditor at least one-half 
of the first annual premium in securities as provided for by the insurance 
laws of this state; provided further that all companies included in this 
act shall have the right at any time, with the approval of the state 
auditor, to change the securities on deposit by substituting a like amount 
of the character required in the first instance. If any valuation of the 
policies in force is less than the amount of securities already on deposit, 
then the company, in the case of a stock company, may withdraw such 
eXcess. 


History: En. Sec. 5, Ch. 171, L. 1907; Sec. 4117, Rev. C. 1907; amd. Sec. 1, Ch. 181, 
ie, ANSP 


6262. Foreign companies—Capital or surplus—Investment. No com- 
pany incorporated by or organized under the laws of any other state or 
government shall transact business in this state unless it is possessed 
of the actual amount of capital required of any company organized by 
the laws of this state, or, if it be a mutual company, of surplus equal 
to the amount required of capital stock companies, and the same is 
invested in bonds of the United States or of this state or in interest-paying 
bonds, when they are at or above par, of the state in which the company 
is located, or of some other state, or in notes or bonds secured by mort- 
gages on unencumbered real estate within this or the state where such 
eompany is located, worth double the amount loaned thereon, which 
securities shall, at the time, be on deposit with the superintendent of insur- 
ance, auditor, controller, or chief financial officer of the state by whose 
laws the company is incorporated, or of some other state, and the auditor 
of this state is furnished with a certificate of such officer, under his official 
seal, that he, as such officer, holds in trust and on deposit for the benefit 
of all the policy-holders of such company the securities above mentioned. 
This certificate shall embrace the items of security so held, and show that 
such officer is satisfied that such securities are worth one hundred thou- 
sand dollars. Nothing herein contained shall invalidate the agency of any 
company incorporated in another state by reason of its having exchanged 
the bonds or securities so deposited with such officer for other bonds or 
securities authorized by this act, or by reason of its having drawn its 
interest and dividends on the same. 

History: En. Sec. 6, Ch. 171, L. 1907; Sec. 4118, Rev. C. 1907. 


6263. Collection of interest on securities deposited with state auditor. 
Companies having on deposit with the state auditor bonds or other secur- 
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ities may collect the dividends or interest thereon, delivering to their 
authorized agents the coupons or other evidence of interest as the same 
become due, but if any company fails to deposit additional security when - 
and as called for by the auditor, and as provided for in this act, or 
pending any proceedings to close up or enjoin it, the auditor shall collect 
such dividends or interest and add the same to such securities. 

History: En. Sec. 7, Ch. 171, L. 1907; Sec. 4119, Rev. C. 1907. 


6264. Return of deposit by state auditor. Upon the request of any 
domestic insurance company, the state auditor must return to such com- 
pany the whole or any portion of the securities of such company held by 
him on deposit, when he shall be satisfied that the securities so asked to 
be returned are subject to no liability and not required to be longer 
held by any provision of law or purpose of the original deposit. If such 
company has, with the approval of the state auditor, reinsured all of its 
outstanding risks in another life insurance company or companies author- 
ized to do business in this state then the state auditor must deliver said 
securities to such other company or companies so assuming such outstand- 
ing risks, upon written notice to him by such domestic insurance company 
that such securities have been duly assigned, transferred, and set over to 
such reinsuring company or companies, which notice shall be accompanied 
by a duly verified copy of such assignment or assignments. And he must 
return to the trustees or other representative authorized for that purpose 
of a foreign insurance company any deposit made by such company, when » 
it shall appear that such company has ceased to do business in this state, 
or in the United States, and that such company is not subject to any 
liability in this state for whose benefit such deposit was made; provided, 
however, that none of such -securities shall be delivered to such rein- 
suring company until such reinsuring company shall present to the state 
auditor satisfactory evidence that such reinsuring company has deposited 
with the proper officer or commission in the state in which it is organized, 
securities in such amount as may be required by the laws of such state as 
a reserve to the holders of the policies so reinsured. 

History: En. Sec. 8, Ch. 171, L. 1907; Sec. 4120, Rev. C. 1907; amd. Sec. 1, Ch. 30, 
L. 1919. 


6265. Valuation of bonds and securities of insurance companies. All 
bonds or other evidences of debt having a fixed term and rate held by 
any life insurance company, assessment life association or fraternal benefi- 
ciary association authorized to do business in this state may, if amply 
secured and not in default as to principal and interest, be valued as 
follows: If purchased at par, at the par value; if purchased above or 
below par, on the basis of the purchase price adjusted so as to bring the 
value to par at maturity and so as to yield in the meantime the effective 
rate of interest at which the purchase was made; provided that the pur- 
chase price shall in no case be taken at a higher figure than the actual 
market value at the time of purchase; and provided. further, that the 
commissioner of insurance shall have full discretion in determining the 
method of calculating values according to the foregoing rule. 

History: En. Sec. 1, Ch, 214, L. 1921. 

6266. Service of process. Every life insurance company or organiza- 
tion organized under the laws of another state or country shall before 
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receiving a certificate to do business in this state, or any renewal thereof, 
file in the office of the state auditor a power of attorney, executed by 
the president and secretary of the company, or such other qualified officer 
authorized to sign such instrument, appointing the commissioner of insur- 
ance and his successors in office to be its true and lawful attorney, upon 
whom all legal process in any action or proceeding against it shall be 
served, and in such writing shall agree that any lawful process against it 
which is served upon such attorney shall be of the same legal force and 
validity as if served upon the corporation or company, and that the 
authority shall continue in force so long as any liability remains outstand- 
ing in this state. 

Copies of such appointment, certified by said commissioner of insur- 
ance, shall be deemed sufficient evidence thereof, and shall be admitted in 
evidence with the same force and effect as the original thereof might be 
admitted. Such service shall only be made upon such attorney, must be 
made in duplicate upon the commissioner of insurance, or, in his absence, 
upon the person in charge of his office, and shall be deemed sufficient 
service upon such society, corporation, or company; provided, however, 
that in all cases where service is made upon the commissioner of insur- 
ance, as herein provided, the defendant shall have twenty days from the 
date of such service in which to file its answer or other appearance in the 
case. When legal process against any society, corporation, or company 
is served upon said commissioner of insurance, he shall forthwith forward 
by registered mail one of the duplicate copies, prepaid, and directed to 
its secretary or corresponding officer. For each copy of process the com- 
missioner of insurance shall collect the sum of two dollars, which shall 
be paid by the plaintiff at the time of such service, the same to be recov- 
ered by him as part of the taxable costs if he prevails in the suit. Legal. 
process shall not be served upon any such corporation or company except 
in the manner provided herein. 

History: En. Sec. 9, Ch. 171, L. 1907; Sec. 4121, Rev. C. 1907; amd. Sec. 1, Ch. 217, 
Gs, IES HIS) 


6267. Publication of auditor’s certificate. Every insurance company 
of the character provided for in this act, doing business in the state, 
organized under the laws of this or any other state or country, shall 
publish annually, before the first day of May, in two newspapers of 
general circulation, to be approved by the state auditor, one of which 
shall be published at the capital city, and, in case of companies organized 
in the state, one in the county where the principal office is located, a 
certificate from the auditor that such company has in all respects com- 
plied with the law of the state relating to insurance, and an affidavit of 
such publication made by the publisher or foreman of such newspaper 
shall be filed in the office of the auditor within thirty days from the 
date of such publication. Such certificate shall also contain a statement 
made up from the annual report of said company of the actual amount 
of paid-up capital, the aggregate amount of assets and liabilities at the 
date of such report, together with the aggregate income and expenditures 
of such company for the preceding year, as shown by said report. 

History; En. Sec. 10, Ch. 171, L. 1907; Sec. 4122, Rev. C. 1907. 
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6268. Vouchers for expenditures. No life insurance company organ- 
ized in this state shall make any disbursement of one hundred dollars or 
more, unless the same be evidenced by a voucher signed by or on behalf 
of the person, firm, or corporation receiving the money, and correctly 
describing the consideration for the payment. If the expenditure be for 
both services and disbursements the voucher shall set forth the services 
rendered, and an itemized statement of the disbursement made. If the 
expenditure be in connection with any matter pending before any legisla- 
tive or public body, or before any department or officer of any state or 
government, the voucher shall correctly describe, in addition, the nature 
of the matter and of the interest of such company therein. When such 
voucher cannot be obtained, the expenditure shall be evidenced by an 
affidavit describing the character and object of the expenditure, and 
stating the reasons for not obtaining such voucher. 

History: En. Sec. 11, Ch. 171, L. 1907; Sec. 4123, Rev. C. 1907. 


6269. Investment of funds. No life insurance company organized or 
incorporated under the laws of this state shall invest in or loan upon any 
shares of stock of any corporation, other than a municipal corporation ; 
nor, excepting government, state, or municipal securities, shall it invest in 
or loan upon any bonds or obligations not secured by adequate collateral 
security, and when more than one-third of the total value of the collateral 
security shall consist of shares of stock, it shall be deemed inadequate. 
No investment or loan, except policy loans, shall be made by any such 
life insurance company, unless the same shall first have been authorized 
by the board of directors, or by a committee thereof charged with the 
duty of supervising such investment or loan. No such company shall 
subscribe to or participate in any underwriting of the purchase or sale of 
securities or property, or enter into any transaction for such purchase or 
sale on account of said company, jointly with any other person, firm, or 
corporation; nor shall any such company enter into any agreement to 
withhold from sale any of its property but the disposition of its property 
shall be at all times within the control of its board of directors. Any 
such company, in addition to other investments allowed by law, may 
invest any of its funds and accumulations in the bonds of the United 
States or of this state, or of any county, city, town, or village, or duly 
organized school district therein, or of any municipality or civil division 
of any state, and may loan upon improved unencumbered real property 
in any state fifty per cent. of the value of such property, or invest in the 
mortgage bonds of any dividend-paying railway or street-railway company 
duly incorporated and organized under the authority of this state or any 
other state and it may also make loans on the security of promissory 
notes amply secured by pledge of any bonds in which such insurance 
companies are hereby authorized to invest their funds, and may also make 
loans upon the security of its own policies, but no loan on any policy shall 
exceed the reserve value thereof. 

History: En. Sec. 12, Ch. 171, L. 1907; Sec. 4124, Rev. C. 1907. 


6270. Real estate holdings permitted. Every such life insurance com- 
pany organized in this state may acquire, hold, and convey real property 
only for the following purposes, and in the following manner: 
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1. Such as shall be requisite for convenient accommodations in the 
transaction of its business. 

2. Such as shall have been mortgaged to it in good faith by way of 
security for loans previously contracted for, or for moneys due. 

3. Such as shall have been conveyed to it in satisfaction of debts 
previously contracted in the course of its dealings. 

4. Such as shall have been purchased at sales on judgments, decrees, 
or mortgages obtained or made for such debts. 

All such real property specified in subdivisions 2, 3, and 4 of this 
section, which shall not be necessary for its accommodation in the con- 
venient transaction of its business, shall be sold and disposed of within 
two years after the company shall have acquired title to the same, or 
within two years after the same shall have ceased to be necessary for 
the accommodation of its business, and shall not hold such property for 
a longer period unless it shall procure a certificate from the state auditor 
that its interests will suffer materially by the forced sale thereof, in which 
event the time for the sale may be extended to such time as the state 
auditor shall direct in such certificate. 

History: En. Sec. 13, Ch. 171, L. 1907; Sec. 4125, Rev. C. 1907. 


6271. Bonds of officers of mutual companies. The president and 
secretary of every mutual insurance company or association organized in 
this state under the provisions of this act shall be required to file with 
the state auditor a bond each in the amount of ten thousand dollars for 
the faithful performance of their duties as the respective officers of such 
company or association. 

History: En. Sec. 14, Ch. 171, L. 1907; Sec. 4126, Rev. C. 1907. 


6272. Increase of capital stock. If the capital stock of any insurance 
company or association organized in this state and provided for in this 
act shall be increased, a certificate showing such increase shall be filed 
with the state auditor, who shall make, or cause to be made, an examina- 
tion of the securities composing such capital stock thus increased, and if 
satisfied therewith, such auditor shall thereupon deliver to such corporation 
a certified copy of such examination with his written permission to do 
business upon such increased capital, a copy of which certificate and 
permission shall be filed in the office of the secretary of state and of the 
eounty clerk of the county where the principal place of business of said 
corporation is located. 

History: En. Sec. 15, Ch. 171, L. 1907; Sec. 4127, Rev. C. 1907. 


6273. Annual statements. It shall be the duty of the president, or 
the vice-president and secretary of each corporation organized under this 
act, annually on the first day of January of each year, or within sixty 
days thereafter, to prepare under oath and deposit in the office of the 
state auditor a full, true, and complete statement of the condition of 
such company on the thirty-first day of December preceding the filing of 
such statement, which statement shall exhibit the following items and 
facts in the following forms, viz.: 

Name and Capital. 

The name of the company, and where located. 

The names of the officers. 
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Name and Capital—(Continued). 

The amount of capital stock. — 

The amount of capital stock paid in. 

Assets. 

The value of real estate owned by such company. 

The amount of cash on hand. 

The amount of cash deposited in bank, giving name of bank or banks. 

The amount of cash in the hands of agents, and in the course of trans- 
mission. 

The amount of bank stocks, with the name of the bank, giving par 
value and market value of the same. 

The amount of stocks and bonds of the United States, and all other 
bonds, giving names and amounts, with the par and market value of each 
kind. 

The amount of loans secured by first mortgage on real estate. 

The amount of all other bonds and loans, and how secured, with the 
rate of interest. 

The amount of premium notes on policies in force. 

The amount of notes given for unpaid stock, and how secured. 

The amount of assessments unpaid on stock or premium notes. 

The amount of interest due and unpaid. 

All other securities. 

Liabilities. 

The amount of losses due and unpaid. 

The amount of losses adjusted, but not due. 

The amount of losses unadjusted. 

The amount of claims for losses resisted. 

The amount of money or evidence of investment borrowed. 

The amount of dividends unpaid. 

The amount required to safely reinsure all outstanding risks. 

All other claims against the company. 

Income During the Year. 

The amount of net cash premiums received. 

The amount of premium notes received. 

The amount of interest received from all sources. 

The amount received from all other sources. 

Expenditures During the Year. 

The amount paid for losses. 

The amount of dividends paid to policy-holders, and amount to stock- 
holders. 

The amount of commissions and salaries paid to agents. 

The amount paid to officers for salaries and other emir 

The amount paid for taxes. 

was amount of all other payments and expenditures. 

Miscellaneous. 

The greatest amount insured on any one life. 

The amount deposited in other states or territories as security for pol- 
icy-holders therein, stating the amount in each state and territory. 

The amount of premiums received in the state during the year. 

The amount paid for losses in this state during the year. 
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The whole number of policies issued during the year, with the amount 
of insurance affected thereby, and total amount of risk. 

All other items of information necessary to enable the auditor to cor- 
rectly estimate the cash value of policies, or to judge of the correctness of 
the valuation thereof. 

The state auditor is authorized to amend the form of annual statement, 
and to propose such additional information as he may think necessary to 
elicit a full exhibit of the standing of companies doing business in this 
state. 

History: En. Sec. 18, Ch. 171, L. 1907; Sec. 4130, Rev. C. 1907. 


6274. Renewal of certificates. The statements and evidences of invest- 
ments required of foreign companies, as above, shall be renewed annually 
in such manner and form as required by this act, and as said auditor may 
direct, with any additional statement of the amount of the losses incurred 
and premiums received in this state, during the preceding year, so long 
as such agency continues; and the said auditor, on being satisfied that the 
capital, securities, and investments remain secure, as heretofore provided, 
shall furnish a renewal of his certificate. 

History: En. Sec. 19, Ch. 171, L. 1907; Sec. 4131, Rev. C. 1907. 


6275. Annual statement blanks. It shall be the duty of the state 
auditor to cause to be prepared and to furnish to each of the corporations 
organized under the provisions of this act and to attorneys or agents of 
companies incorporated by other states or territories and foreign govern- 
ments, who may apply for the same, printed forms of statement required 
by this act, and he may, from time to time, make such changes in the 
form of these statements as are best adapted to elicit from the corporations 
or companies a true exhibit of their condition in respect to the several 
matters hereinbefore enumerated. 

History: En. Sec. 20, Ch. 171, L. 1907; Sec. 4132, Rev. C. 1907. 


6276. Certificate of authority of compliance with law. Upon compli- 
ance with the provisions of this act and the payment of the fees and taxes 
as provided by law, the state auditor shall issue a certificate to any com- 
pany organized or admitted under the provisions of this act, which cer- 
tificate shall be its authority to commence business and issue policies in 
this state, and which certificate shall be renewed annually as provided for 
in the preceding sections of this act. Such certificate shall expire annually 
on the thirty-first day of March. 


History: En. Sec. 21, Ch. 171, L. 1907; Note.—This section changed in this code 
Sec. 4133, Rev. C. 1907. to conform to section 6114. 


6277. To what companies this act applicable. The provisions of the 
act of the seventh legislative assembly, approved March 9, 1901, and 
relating to the conditions upon which foreign corporations may do busi- 
ness in this state, known as senate bill No. 46, shall not apply to foreign 
insurance companies that comply with the provisions of this act. 


History: En. Sec. 22, Ch. 171, L. 1907; 1907, appearing as section 4413, Revised 
Sec. 4134, Rev. C. 1907. Codes 1907, being section 6651 of this 


Note—Senate bill number 46 was code. 
amended by chapter 181 of the Laws of 
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6278. Existing companies shall comply with the law. Every company 
organized under the laws of another state, which has been admitted and 
is authorized to transact business in this state, shall, under the provisions 
of this act, within six months after the passage and approval of the same, 
comply with the provisions contained therein. 

History: En. Sec. 23, Ch. 171, L. 1907; Sec. 4135, Rev. C. 1907. 


6279. Mutual life insurance companies must make annual accounting 
of surplus. Every life insurance company doing business in this state 
conducted on the mutual plan, or in which policy-holders are entitled to 
share in the profits or surplus, shall make an annual apportionment and 
accounting of divisible surplus to each policy-holder, beginning not later 
than the end of the third policy year, on all participating policies hereafter 
issued; and each such policy-holder shall be entitled to and be credited 
with or paid, in the manner hereinafter provided, such a portion of the 
entire divisible surplus as has been contributed thereto by his policy. 

History: En. Sec. 1, Ch. 79, L. 1907; Sec. 4136, Rev. C. 1907. 


6280. Contingency reserve. Any life insurance company doing busi- 
ness in this state may accumulate and maintain, in addition to the capital 
and surplus contributed by its stockholders, and in addition to an amount 
equal to the net values of its policies, computed according to the laws 
of the jurisdiction under which it is organized, a contingency reserve not 
exceeding the following respective percentages of said net values, to-wit: 
When said net values are less than one hundred thousand dollars, twenty 
per centum thereof, or the sum of ten thousand dollars, whichever is the 
ereater; when said net values are greater than one hundred thousand 
dollars, the percentage thereof, measuring the contingency reserve, shall 
decrease one-half of one per centum for each one hundred thousand dol- 
lars of said net values up to one million dollars; one-half of one per 
centum for each additional one million dollars up to ten million dollars; 
one-half of one per centum for each additional two million five hundred 
thousand dollars up to twenty million dollars; one-half of one per centum 
for each additional five million dollars up to fifty million dollars; one-half 
of one per centum for each additional twenty-five million dollars up to 
seventy-five million dollars; and if said net values equal or exceed the 
last-mentioned amount the contingency reserve shall not exceed five per 
centum thereof; provided, that as the net values of said policies increase, 
and the maximum percentage measuring the contingency reserve decreases, 
such corporation may maintain the contingency reserve already accumu- 
lated hereunder, although for the time being it may exceed the maximum 
percentage herein prescribed, but may not add to the contingency reserve 
when the addition will bring it beyond the maximum percentage; provided 
further, that for cause shown the state auditor may, at any time and from 
time to time, permit any corporation to accumulate and maintain a con- 
. tingency reserve in excess of the limit above mentioned for a prescribed 
period, not exceeding one year under any one permission, by filing in his 
office a decision stating his reasons therefor, and causing the same to be 
published in his next annual report. This section shall not apply to any 
company doing exclusively a non-participating business. 

History: En. Sec. 2, Ch. 79, L. 1907; Sec. 4137, Rev. C. 1907. 
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6281. Manner of apportionment to be selected by policy-holder. Every 
policy-holder shall on all participating policies hereafter issued be per- 
mitted annually to select the manner and method of the application of 
the surplus to be annually apportioned to his policy from among those 
set forth in the policy. All apportioned surplus not actually paid over 
to the insured, or applied in the reduction of current or future premiums, 
or in the purchase of paid-up insurance or pure endowment additions, 
shall be credited to the insured and carried as an actual liability, and be 
paid at the maturity of the policy. 

History: En. Sec. 3, Ch. 79, L. 1907; Sec. 4138, Rev. C. 1907. 


6282. Default in payment of premiums. In event of default in pay- 
ment of any premium due on any policy, provided not less than three full 
years’ premiums shall have been paid, there shall be secured to the 
insured, without action on his part, either paid-up or extended insurance as 
specified in the policy, the net value of which shall be at least equal to 
the entire net reserve held by the company of such policy, less two and 
one-half per centum of the amount insured by the policy and dividend 
additions, if any, and less any outstanding indebtedness to the company 
on the policy at time of default. There shall be secured to the insured 
the right to surrender the policy to the company at its home office within 
one month after date of default for cash value otherwise available for the 
purchase of the paid-up or extended insurance as aforesaid. 

History: En. Sec. 4, Ch. 79, L. 1907; Sec. 4139, Rev. C. 1907. 


6283. Provisions of law not waived by agreement. No agreement 
between the company and the policy-holder or applicant for insurance 
shall be held to waive any of the provisions of this act. 

History: En. Sec. 5, Ch. 79, L. 1907; Sec. 4140, Rev. C. 1907. 


6284. Fraternal or secret societies not affected by this act. Nothing 
in this act shall be construed as affecting fraternal associations or secret 
societies, which may insure the lives of their members only. 

History: En. Sec. 4, Ch. 73, L. 1907; Sec. 4144, Rev. C. 1907. 


6285. Life insurance companies prohibited from contributing funds for 
political purposes. No insurance company or association, including fra- 
ternal beneficiary associations, doing business in this state, shall, directly 
or indirectly, pay or use or offer, consent, or agree to pay, or use any 
money or property for or in aid of any political party, committee, or 
organization, or for or in aid of any corporation, joint-stock, or other 
association organized or maintained for political purposes, or for or in 
aid of any candidate for political office, or for nomination for such office, 
or for any political purpose whatsoever, or for the reimbursement or 
indemnification of any person for money or property so used. Any officer, 
director, stock-holder, attorney, or agent of any corporation or association 
which violates any of the provisions of this act, who participates in, aids, 
abets, or advises, or consents to any such violation, and any person who 
solicits or knowingly receives any money or property in violation of this 
act, shall be guilty of a misdemeanor, and be punished by imprisonment 
for not more than one year and a fine of not more than one thousand 
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dollars, and any officer aiding or abetting in any contribution made in 
violation of this act shall be liable to the company or association for the 
amount so contributed. No person shall be excused from attending and 
testifying, or producing any books, papers, or other documents before any 
court or magistrate, upon any investigation, proceeding, or trial, for a 
violation of any of the provisions of this act, upon the ground or for the 
reason that the testimony or evidence, documentary or otherwise, required 
of him may tend to incriminate or degrade him; but no person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account of 
any transaction, matter, or thing concerning which he may so testify, or 
produce evidence, documentary or otherwise, and no testimony so given or 
produced shall be used against him upon any criminal investigation or 
proceeding. 


History: En. Sec. 1, Ch. 74, L. 1907; paign funds by officer of corporation as 
Sec. 4145, Rev. C. 1907. criminal offense, see note in 10 Ann. Cas. 


Corporate money contributed to cam- os 


6286. Rebating by life insurance companies—Penalties. No life insur- 
ance company doing business in this state shall make or permit any 
distinction or discrimination in favor of individuals between insurants 
(the insured) of the same class and equal expectation of life in the 
amount of payment of premiums or rates charged for policies of life or 
endowment insurance, or in the dividends or other benefits payable thereon, 
or in any other of the terms and conditions of the contracts it makes. 
Nor shall any such company or agent thereof make any contract of insur- 
ance or agreement as to such contract other than as plainly expressed in 
the policy issued thereon; nor shall any such company or any officer, 
agent, solicitor, or representative thereof pay, allow, or give, or offer to 
pay, allow, or give, directly or mdirectly, as inducement to insurance, any 
rebate of premium payable on the policy, or any special favor or ad- 
vantage in the dividends or other benefits to accrue thereon, or any paid 
employment or contract for services of any kind, or any valuable consid- 
eration or inducement whatever not specified in the policy contract of 
insurance; nor give, sell, or purchase, or offer to give, sell, or purchase, 
as inducement to insurance or in connection therewith, any stocks, bonds, 
or other securities of any insurance company or other corporation, associa- 
tion, or partnership, or any dividends. or profits to accrue thereon, or 
anything of value whatever, not specified in the policy. 

Every officer or agent of an insurance company doing business in this 
state, who shall violate any of the provisions of this section, shall be 
deemed guilty of a misdemeanor. 

It shall be the duty of the commissioner of insurance, upon being 
satisfied that any such insurance company, or any agent thereof, has 
violated any of the provisions of this section, to revoke the certificate of 
authority of the company or agent so offending. 

History: En. Sec. 1, Ch. 15, L. 1909. to allowance by agent to insured of part 


of former’s commission, see note in 23 
Agreement discriminating in favor of L. R. A. (N. 8.) 722. 


insured as against other policy holders, Effect of rebate on insurance premium 
see notes in Ann. Cas. 1918D, 504; L. R. A. . upon contract of insurance and its inci- 
1918D, 194. dents, see notes in 35 L. R. A. (N.S.) 4885; 


Applicability of statute against rebates 49 L. R. A. (N. 8.) 147. 
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6287. Offering of inducements to insure. From and after the date 
this act takes effect, no life insurance company shall issue in this state, 
nor permit its agents, officers, or employees to issue in this state, agency 
company stock or other stock or securities, or any special or advisory 
board or other contract of any kind promising returns and profits as an 
inducement to insurance; and on and after July 1, 1909, no life insurance 
company shall be authorized to do business in this state which issues or 
permits its agents, officers, or employees to issue in the state of Montana, 
or in other state or territory, agency company stock or other stock or 
securities, or any special or advisory board or other contract of any 
kind promising returns and profits as an inducement to insurance, and 
no corporation or stock company, acting as agent of a life insurance com- 
pany, nor any of its agents, officers, or employees, shall be permitted to 
agree, sell, offer to sell or give, or offer to give, directly or indirectly, in 
any manner whatsoever, any share of stock, securities, bonds, or agree- 
ment of any form or nature, promising returns and profits as an induce- 
ment to insurance, or in connection therewith; provided, that nothing 
herein contained shall impair or affect in any manner any such contracts 
issued or made as an inducement to insurance prior to the enactment 
hereof, or prevent the payment of the dividends or returns therein stipu- 
lated to be paid. It shall be the duty of the commissioner, upon being 
satisfied that any such insurance company, or any agent thereof,: has 
violated any of the provisions of this section, to revoke the certificate of 
authority of the company or agent so offending. 

History: En. Sec. 2, Ch. 15, L. 1909. 


6288. Duration and renewal. Corporations organized in this state for 
the transaction of the business of life insurance may be formed to endure 
fifty years; but they may be renewed from time to time for the same or 
shorter periods, within three months before or after the time for the 
termination thereof, if a majority of the votes cast at any regular election, 
or special election called for that purpose, be in favor of such renewal, 
and if those wishing such renewal shall purchase the stock of those 
opposed thereto at its real value. 

History: En. Sec. 1, Ch. 51, L. 1909. 


6289. Number of directors. The by-laws of corporations organized in 
this state for the transaction of the business of life insurance shall fix 
the number of the trustees or directors thereof, but the same shall not be 
less than three, and a majority thereof shall be residents of this state. 

History: En. Sec. 2, Ch. 51, L. 1909. 


6290. Misrepresentation by life insurance company or agent. No life 
insurance company doing business in this state and no officer, director, or 
agent thereof shall issue or circulate, or cause or permit to be issued or 
circulated, any estimate, illustration, circular, or statement of any sort 
misrepresenting the terms of any policy issued by it or the benefits or 
advantages promised thereby, or the dividends or shares of surplus to 
be received thereon, or shall use any name or title of ake policy or class 
of policies misrepresenting the true nature thereof. 

History: En. Sec. 1, Ch. 31, L. 1907; Sec. 8695, Rev. C. 1907. 
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6291. Same—Penalty. Every officer or agent of any such corporation 
who shall violate any of the provisions of this act shall be deemed guilty 
of a misdemeanor. 

History: En. Sec. 2, Ch. 31, L. 1907; Sec. 8696; Rev. C. 1907. 


6292. Same. Every corporation or officer or agent thereof which 
shall violate any of the provisions of this act shall be fined in any sum 
not exceeding five hundred dollars to be recovered by any action in the 
name of the state, and on collection to be paid into the county treasury 
for the benefit of the common school fund. 

History: En. Sec. 3, Ch. 31, L. 1907; Sec. 8697, Rev. C. 1907.., 


CHAPTER 21. 
ASSESSMENT LIFE INSURANCE COMPANIES. 


Section 6293. Formation of Assessment Life Insurance Companies. 
6294. Articles of Incorporation. 
6295. Auditor’s Certificate and Articles to Be Filed and Recorded. 
6296. Directors. 
6297. Assessment Notice. 
6298. How Surplus Funds Invested. 
6299. Annual Statement to Auditor. 
6300. Auditor May Employ Experts. 
6301. Auditor to Examine Into Financial Condition. 
6302. Procedure in Event of Non-Compliance With Law. 
6303. License to Foreign Corporations—Service of Process. 
6304. Duty of Auditor. 


6293. Formation of assessment life insurance companies. Corpora- 
tions for the purpose of furnishing life indemnity or pécuniary benefits to 
the widows, orphans, heirs, or relatives by consanguinity or affinity, 
devisees or legatees of deceased members, or accident or permanent dis- 
ability indemnity to members thereof, where the funds for the payment 
of such benefits are secured in whole or in part by assessment upon the 
surviving members, may be organized or do business in the state of 
Montana, subject to the conditions hereinafter provided. Such corporation 
must show by a sworn statement a guarantee fund of not less than twenty 
thousand dollars for the benefit and security of the policy-holders, or those 
holding certificates of life indemnity. 

History: Sec. 4146, Rev. C. 1907. 603 to 618, Fifth Division Compiled Stat- 
Note.—Sections 6293 to 6304 were enacted utes 1887; re-enacted as sections 700 to 


in substance as sections 1 to 16, pp. 41 to 711, Civil Code 1895, appearing as sections 
48, Laws of 1885; re-enacted as sections 4146 to 4157, Revised Codes 1907. 


6294. Articles of incorporation. Any three or more persons, citizens 
of the United States, a majority of whom are residents of this state, may 
associate themselves together as a body corporate, for which purpose they 
must make, sign, and acknowledge, before any officer authorized to take 
acknowledgment of deeds in this state, articles of incorporation, in which 
must be stated the name or title by which such corporation, association, 
or society shall be known in law, the loeation of its principal business 
office, which office must be located in this state, the name and residence 
of the incorporators, the object of the corporation, with its plan of 
doing business, clearly and fully defined, the number of its directors, 
and the names of those elected to serve until its first annual meeting, the 
limits as to age of applicants for membership, which must be between the 
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ages of sixteen and sixty-five, and that strict medical examinations are 
required, and that bona fide applications have been secured for at least 
five hundred thousand dollars by not less than two hundred persons, and 
two per cent. on such insurance, together with said guarantee fund of 
twenty thousand dollars, has been paid into the treasury and deposited in 
trust for the benefit of the beneficiaries of such corporation, which articles 
of incorporation must be submitted to the state auditor, who must 
examine the same, and, if he finds that the objects and purposes are fully 
and definitely set forth within the provisions of this chapter, and that the 
name or title is not the same as that of some other corporation already 
organized under the laws of this state, or does not so closely resemble a 
title or name in use as to have a tendency to mislead the public, must 
approve the same. If, for either of the aforesaid or other good and 
sufficient reasons, the said auditor shall be unwilling to approve the 
articles of incorporation, he must immediately inform the incorporators 
of the fact, stating his objections fully in writing. If the articles are 
sufficient and satisfactory, the auditor must indicate his approval thereof 
under his hand and official seal. 
History: Sec. 4147, Rev. C. 1907. See also history of Sec. 6293. 


6295. Auditor’s certificate and articies to be filed and recorded. When 
the articles of incorporation have received the approval of the state 
auditor, such articles, with the approval, must be filed, recorded, and 
certified as required by sections 5908 of this code. 

History: Sec. 4148, Rev. C. 1907. See also history of Sec. 6293. 


6296. Directors. The affairs of all corporations organized or doing 
business under the provisions of this chapter must be managed by not 
less than three directors, a majority of whom must be residents of this 
state, who must be elected from and by the members at such time and 
place, and for such period, not exceeding three years, as may be provided 
for in the by-laws, and may be eligible for re-election; but, as near as 
practicable, an equal number must be elected each year. 

History: Sec. 4149, Rev. C. 1907. See also history of Sec. 6293. 


6297. Assessment notice. Assessment notices sent to members by any 
corporation doing business under the provisions of this chapter must state 
the object or objects for which the money to be collected is intended; and 
no part of the funds collected for the payment of death benefits must be 
applied for any other purpose. 

History: Sec. 4150, Rev. C. 1907. See also history of Sec. 6293. 


6298. How surplus funds invested. Any corporation transacting busi- 
ness under the provisions of this chapter may provide in its by-laws for 
the accumulation of a surplus general or guarantee fund, which may be 
invested only in its corporate name in the United States, state, territorial, 
or other first-class convertible bonds or stocks, upon which interest has 
not been in default. Such fund, when so set apart and so invested, with 
the increase thereof, belongs to such corporation, and not to the directors 
or officers thereof; and must be used only for mortuary benefits, without 
assessment, or applied in payment of future assessments, or otherwise used 
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for the promotion of the object or objects for which such fund is specially 
provided and set apart, and such use shall not be deemed or construed to 
mean a profit received by members within the meaning of the statutes of 
this state. 


History: Sec. 4151, Rev. C. 1907. See also history of Sec. 6293. 


6299. Annual statement to auditor. Corporations organized under the 
provisions of this chapter, or that have heretofore been organized within 
the state or territory of Montana for the purpose of furnishing life, acci- 
dent, or permanent disability indemnity or mortuary benefits on the 
assessment plan, in accordance with the provisions of section 6293 of this 
code, are not insurance corporations and are not subject to the laws of 
this state relating thereto, but must comply with and conform to all the 
requirements and provisions of this chapter, and must, by their president 
and secretary, or like officers, make to the state auditor annually, within 
sixty days from and after the first day of January, each year, a statement 
under oath for the preceding year, upon blanks furnished by the state 
auditor, which statement must show their financial condition, assets, liabil- 
ities, total amount of indemnity in force, number of members, number 
whose membership has terminated during the year, and cause thereof, total 
receipts and sources thereof, total expenditures and objects thereof, and 
the average amount paid on each certificate, and must pay into the 
treasury of the state, upon filing said certificate, a fee of twenty-five 
dollars, and the said auditor must publish said statement in his annual 
report. But nothing herein contained apples to any organization of a 
purely social, religious, or benevolent character, where no commissions 
are paid, and no salaried officers or agents are employed; or to any local 
association or society organized under, or subject to the control of a 
erand or supreme body; or to any secret organization, having subordinate 
lodges or councils, which have been organized under the laws of this 
state or any other state or territory, and which are now permitted to do 
business in this state. 


History: Sec. 4152, Rev. C. 1907; amd. Sec. 1, Ch. 136, L. 1919. See also history of 
Sec. 6293. 


6300. Auditor may employ experts. The state auditor has authority 
to appoint an expert to verify the statements aforesaid by examination of 
the books and papers of the corporation, and make such other examination 
as he may deem necessary. The expense of such examination must be 
paid by the corporation having its books examined, and must not exceed 
the necessary traveling and hotel expenses of said expert, and reasonable 
compensation of said expert while engaged in such examination. 


History: Sec. 4153, Rev. C. 1907. See also history of Sec. 6293. 


6301. Auditor to examine into financial condition. The state auditor 
must, at the request of any corporation doing business under the pro- 
visions of this chapter in this state on the assessment plan, make an 
examination of such corporation, and furnish a certificate of the results 
of such examination, showing all its assets and how invested, and such 
other particulars as are necessary to show the character and condition of 
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said corporation, and the necessary expense of the said examination must 
be paid by the corporation requesting the same. 
History: Sec. 4154, Rev. C. 1907. See also history of Sec. 6293. 


6302. Procedure in event of non-compliance with law. Whenever any 
corporation organized or having transacted business under the provisions 
of this chapter, neglects or refuses to make its annual statement, as 
required by this chapter, or whenever the state auditor finds upon exam- 
ination, as provided in section 6300 of this code, that any wilfully false 
or untrue statements in any material respect have been made, or that the 
business of the corporation has been conducted fraudulently or in wilful 
violation of any of the provisions of this chapter, or that the corporation 
has transacted business different from that authorized by its articles of 
incorporation, he must communicate the facts to the attorney-general, 
whose duty it is to apply to the district court, where its principal office is 
located, for an order requiring the officers, directors, or managers of such 
corporation to show cause why they should not be removed from office or 
its business closed; and the court must thereupon hear the allegations and 
proofs of the respective parties, and if it appears to the satisfaction of the 
court that any one or more of them have been guilty of fraud, or any 
material irregularity or violation of the law to the injury of the said 
corporation, or of non-compliance with any of the provisions of this 
chapter, the court must decree a removal from office of the guilty party 
or parties, which decree forever bars them from holding a similar office, 
and must substitute a suitable person or persons to serve until the regular 
annual meeting, or until a successor or successors are regularly chosen or 
elected; or, if it appears to the said court that the interests of its members 
or of the general public so require, the court may decree a dissolution of 
such corporation and a distribution of its effects. 

History: Sec. 4155, Rev. C. 1907. See also history of Sec. 6293. 


6303. License to foreign corporations—Service of process. Any cor- 
poration, association, or society organized under the laws of any other 
state, territory, or government, for the purpose of furnishing life, accident, 
or permanent disability indemnity upon the assessment plan, where benefits 
are paid to such as have an insurable interest only, complying with the 
provisions of this chapter, so far as applicable, and showing that it has 
deposited with the proper authorities or department of the territory, or 
state, or government under which it is incorporated, not less than fifty 
thousand dollars as a guarantee fund for the security of its members, may 
be licensed by the state auditor upon payment to the state treasury of a 
fee of three hundred dollars, to do business in this state, provided such 
corporation first deposits with the said auditor a certified copy of its 
charter or articles of incorporation, a copy of the statement of business 
for the preceding year, sworn to by its president and secretary, or like 
officers, showing a detailed account of expenses and income, the amount 
of life indemnity in force, its assets and liabilities in detail, number of 
members, and a certificate sworn to by the president and secretary, or like 
officers, setting forth that an ordinary assessment upon the members is 
sufficient to pay its maximum certificate of membership to the full limit 
named therein; a copy of its policy or certificate of membership, applica- 
tion, and by-laws, which must show that death losses are in the main 
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provided for by assessment upon the surviving members; and it must 
legally designate the commissioner of insurance and his successors in office 
to be its true and lawful attorney, upon whom all legal process in any 
action or proceeding against it shall be served, and in such writing shall 
agree that any lawful process against it which is served upon such attorney 
shall be of the same legal force and validity as if served upon the cor- 
poration or company, and that the authority shall continue in force so 
long as any liability remains outstanding in this state. 

Copies of such appointment, certified by said commissioner of insurance, 
shall be deemed sufficient evidence thereof, and shall be admitted in 
evidence with the same force and effect as the original thereof might be 
admitted. Such service shall only be made upon such attorney, must be 
made in duplicate upon the commissioner of insurance, or, in his absence, 
upon the person in charge of his office, and shall be deemed sufficient 
service upon such society, corporation, or company; provided, however, 
that in all cases where service is made upon the commissioner of insur- 
ance as herein provided, the defendant shall have twenty days from the 
date of such service in which to file its answer or other appearance in the 
ease. When legal process against any society, corporation, or company 
is served upon said commissioner of insurance, he shall forthwith forward 
by registered mail one of the duplicate copies prepaid and directed to its 
secretary or corresponding officer. For each copy of process the commis- 
sioner of insurance shall collect the sum of two dollars, which shall be 
paid by the plaintiff at the time of such service, the same is to be recov- 
ered by him as part of the taxable costs if he prevails in suit. Legal 
process shall not be served upon any such corporation or company except 
in the manner provided herein. 


History: Sec. 4156, Rev. C. 1907; amd. Sec. 1, Ch. 215, L. 1919. See also history of 
Sec. 6293. 


6304. Duty of auditor. Every such corporation, association, or society 
must pay into the treasury of the state, upon filing each annual statement, 
a fee of twenty-five dollars, and in the event of its failure to make such 
statement on or before the first day of December of each year, the state 
auditor must revoke its license, and thereafter, or until such annual state- 
ment is made, it must not do business in this state. When the state 
auditor has reason to doubt the solvency of any foreign corporation, 
association, or society acting under the provisions of this chapter, and 
when he is not fully satisfied with the certificate of the insurance com- 
missioner, or other like officer, of the state, territory, or government, of its 
organization, he may make an examination, as provided in this chapter 
for the examination of corporations organized in this state; and if he 
find that it has made fraudulent or untrue statements, or that it is con- 
ducting its business in an irregular or illegal manner, or if it appears that 
any such corporation in this state is conducting its business fraudulently, 
or is not in good faith carrying out its contracts with its members in this 
state, he must report the same to the attorney-general, who must thereupon 
commence proceedings against such corporation or association, requiring 
it to show why its license to do business in this state should not be 
revoked. 

History: Sec. 4157, Rev. C. 1907. See also history of Sec. 6293. 
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CHAPTER 22. 


FRATERNAL BENEFIT SOCIETIES, 


Section 6305. Fraternal Benefit Societies Defined. 

6306. Lodge System Defined. 

6307. Representative Form of Government Defined. 

6308. Exemptions. 

6309. Benefits. 

6310. Conditions Under Which Extended and Paid-up Protection or Other 
Equities May Be Provided. 

6311. Beneficiaries. 

6312. Qualifications for Membership. 

6313. Certificate. 

6314. Funds. 

6315. Investments. 

6316. Distribution of Funds. 

6317. Organization. , 

6318. Powers Retained—Reincorporation—Amendments, 

6319. Mergers and Transfers. 

6320. Annual License. 

6321. Admission of Foreign Society. 

6322. _Power of Attorney and Service of Process. 

6323. Place of Meeting—Location of Office. 

6324. No Personal Liability. 

6325. Waiver of the Provisions of the Laws. 

6326. Benefits Not Attachable. 

6327. Constitution and Laws—Amendment. 

6328. Annual Reports. 

6329. Provisions to Insure Future Security. 

6330. Basis for Valuation of Certificates, ete. 

6331. Examination of Domestic Societies. 

6332. Application for Receiver, etc. 

6333. Examination of Foreign Societies. 

6334. No Adverse Publication. 

6335. Revocation of License. 

6336. Exemption of Certain Societies. 

6337. Taxation. 

6338. Penalties. 

6339. Death and Annuity Benefits on Lives of Children—Amount. 

6340. Medical Examination—Number of Certificates—Mortality Tables. 

6341. Reserve Requirements—Issuance Any Certificate. 

6342. Financial Statements to Insurance Commissioner. 

6343. Payment Expenses or General Fund. 

6344. Continuation of Certificate. 


6305. Fraternal benefit societies defined. Any corporation, society, 
order, or voluntary association, without capital stock, organized and car- 
ried on solely for the mutual benefit of its members and their beneficiaries, 
and not for profit, and having a lodge system with ritualistic form of 
work and representative form of government, and which shall make 
provisions for the payment of benefits in accordance with section 6309, 
is hereby declared to be a fraternal benefit society. 


History: En. Sec. 1, Ch. 140, L. 1911. General notes on the law of beneficial 


; ; associations, se tes in 19 A. S. R. : 
Cited or applied as chapter 140, Lawsof 50° 4g me 5A. OS a S 781; 


1911, in Mandoli vy. National Council ete., 
58 Mont. 671, 679, 194 Pac, 493. 


6306. Lodge system defined. Any society having a supreme governing 
or legislative body and subordinate lodges or branches by whatever name 
known, into which members shall be elected, initiated, and admitted in 
accordance with its constitution, laws, rules, regulations, and prescribed 
ritualistic ceremonies, which subordinate lodges or branches shall be 
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required by the laws of such society to hold regular or stated meetings 
at least once in each month, shall be deemed to be operating on the lodge 
system. 

History: En. Sec. 2, Ch. 140, L. 1911. 


6307. Representative form of government defined. Any such society 
shall be deemed to have a representative form of government when it 
shall provide in its constitution and laws for a supreme legislative or 
governing body, composed of representatives elected either by the mem- 
bers or by delegates elected directly or indirectly by the members, together 
with such other members as may be prescribed by its constitution and 
laws; provided, that the elective members shall constitute a majority in 
number and have not less than two-thirds of the votes, nor less than the 
votes required to amend its constitution and laws; and provided further, 
that the meetings of the supreme or governing body, and the election of 
officers, representatives, or delegates shall be held as often as once in 
four years. The members, officers, representatives, or delegates of a 
fraternal benefit society shall not vote by proxy. 

History: En. Sec. 3, Ch. 140, L. 1911. 


6308. Exemptions. Except as herein provided, such societies shall be 
governed by this act and shall be exempt from all provisions of the insur- 
ance laws of this state, not only in governmental relations with the state, 
but for every other purpose, and no law hereafter enacted shall apply to 
them, unless they be expressly designated therein. 

History: En. Sec. 4, Ch. 140, L. 1911. 


6309. Benefits. Every society transacting business under this act shall 
provide for the payment of death benefits, and may provide for the 
payment of benefits in case of temporary or permanent physical disability, 
either as the result of disease, accident, or old age; provided, the period 
of life at which the payment of benefits for disability on account of old 
age shall commence shall not be under seventy years, and may provide 
for monuments or tombstones to the memory of its deceased members, and 
for the payment of funeral benefits. Such society shall have the power 
to give a member, when permanently disabled or on attaining the age of 
seventy, all or such portion of the face value of his certificate as the laws 
of the society may provide; provided, that nothing in this act contained 
shall be so construed as to prevent the issuing of benefit certificates for a 
term of years less than the whole of life which are payable upon the death 
or disability of the member occurring within the term for which the 
benefit certificate may be issued. Such society shall, upon written applica- 
tion of the member, have the power to accept a part of the periodical 
contributions in cash, and charge the remainder, not exceeding one-half 
of the periodical contribution, against the certificate, with interest payable 
or compounded annually at a rate not lower than four per cent. per 
annum; provided, that this privilege shall not be granted except to 
societies which have readjusted or may hereafter readjust their rates of 
' eontributions, and to contracts affected by such readjustment. 

History: En. Sec. 5, Ch. 140, L. 1911. 


6310. Conditions under which extended and paid-up protection or 
other equities may be provided. Any society which shall show by the 
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annual valuation hereinafter provided for that it is accumulating and 
maintaining the reserve necessary to enable it to do so, under a table of 
mortality not lower than the American experience table and four per cent. 
interest, may grant to its members extended and paid-up protection, or 
such withdrawal equities as its constitution and laws may provide; pro- 
vided, that such grants shall in no case exceed in value the portion of 
the reserve to the credit of such members to whom they are made. 
History: En. Sec. 5, Ch. 140, L. 1911. 


6311. Beneficiaries. The payment of death benefits shall be confined 
to wife, husband, relative by blood to the fourth degree, ascending or 
descending, father-in-law, mother-in-law, son-in-law, daughter-in-law, step- 
father, stepmother, stepchildren, children by legal adoption, or to a person 
or persons dependent upon the member; provided, that if after the issu- 
ance of the original certificate the member shall become dependent upon 
an incorporated charitable institution, he shall have the privilege, with 
the consent of the society, to make such institution his beneficiary. 
Within the above restrictions each member shall have the right to 
designate his beneficiary, and, from time to time, have the same changed 
in accordance with the laws, rules, or regulations of the society, and no 
beneficiary shall have or obtain any vested interest in the said benefit 
until the same has become due and payable upon the death of the said 
member; provided, that any society may, by its laws, limit the scope of 
beneficiaries within the above classes. 


History: En. Sec. 6, Ch. 140, L. 1911. Right of insured. under mutual benefit 

certificate to change beneficiary where 

Surrender and return of benefit certifi- first. beneficiary was designated in return 

cate as condition of change of benefi- for valuable consideration, see note in 
ciaries, see note in 1 A. L. R. 971. 12 Ann. Cas. 944, 


6312. Qualifications for membership. Any society may admit to 
beneficial membership any person not less than sixteen and not more 
than sixty years of age, who has been examined by a legally qualified 
physician, and whose’ examination has been supervised and approved in 
accordance with the laws of the society; provided, that any beneficiary 
member of such society, who shall apply for a certificate providing for 
disability benefits, need not be required to pass an additional medical 
examination therefor. Nothing herein contained shall prevent such 
society from accepting general or social members. 

History: En. Sec. 7, Ch. 140, L. 1911. 


6313. Certificate. Every certificate issued by any such society shall 
specify the amount of benefit provided thereby, and shall provide that 
the certificate, the charter or articles of incorporation, or, if a voluntary 
association, the articles of association, the constitution, and laws of the 
society, and the application for membership and medical examination, 
signed by the applicant, and all amendments to each thereof, shall con- 
stitute the agreement between the society and the member, and copies of 
the same, certified by the secretary of the society, or corresponding 
officer, shall be received in evidence of the terms and conditions thereof, 
and any changes, additions, or amendments to said. charter or articles of 
incorporation, or articles of association, if a voluntary association, con- 
stitution, or laws duly made or enacted subsequent to the issuance of the 
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benefit certificate, shall bind the member and his beneficiaries, and shall 
govern and control the agreement in all respects the same as though such 
changes, additions, or amendments had been made prior to and were in 
force at the time of the application for membership. 

History: En. Sec. 8, Ch. 140, L. 1911. 


6314. Funds. Any society may create, maintain, invest, disburse, and 
apply an emergency, surplus, or other similar fund in accordance with its 
laws. Unless otherwise provided in the’ contract, such funds shall be 
held, invested, and disbursed for the use and benefit of the society, and 
no member or beneficiary shall have or acquire individual rights therein, 
or become entitled to any apportionment or the surrender of any part 
thereof, except as provided in section 6310 of this code. The funds from 
which benefits shall be paid, and the funds from which the expenses of 
the society shall be defrayed, shall be derived from periodical or other 
payments by the members of the society, and accretions of said funds; 
provided, that no society, domestic or foreign, shall hereafter be incor- 
porated or admitted to transact business in this state, which does not 
provide for stated periodical contributions sufficient to provide for 
meeting the mortuary obligations contracted, when valued upon the basis 
of the national fraternal congress table of mortality as adopted by the 
national fraternal congress, August 23, 1899, or any higher standard, with 
interest assumption not more than four per cent. per annum, nor write 
or accept members for temporary or permanent disability benefits except 
upon tables based upon reliable experience, with an interest assumption 
not higher than four per cent. per annum. 

Deferred payments or instalments of claims shall be considered as 
fixed habilities on the happening of the contingency upon which such 
payments or instalments are thereafter to be paid. Such liability shall 
be the present value of such future payments or instalments upon the 
rate of interest and mortality assumed by the society for valuation, and 
every society shall maintain a fund sufficient to meet Such lability, regard- 
less of proposed future collections to meet any such liabilities. 

History: En. Sec. 9, Ch. 140, L. 1911. 


6315. Investments. Every society shall invest its funds only in 
securities permitted by the laws of this -state for the investment of the 
assets of life insurance companies; provided, that’ any foreign society 
permitted or seeking to do business in this state, which invests its funds 
in accordance with the laws of the state in which it is incorporated, shall 
be held to meet the requirements of this act for the investment of funds. 

History: En. Sec. 10, Ch. 140, L. 1911. 


6316. Distribution of funds. Every provision of the laws of the 
society for payment by members of such society, in whatever form made, 
shall distinctly state the purpose of the same, and the proportion thereof 
which may be used for expenses, and no part of the money collected for 
mortuary or disability purposes, or the net accretions of either or any of 
said funds, shall be used for expenses. 

History: En. Sec. 11, Ch. 140, L. 1911. 
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6317. Organization. Seven or more persons, citizens of the United 
States, and a majority of whom are citizens of this state, who desire to 
form a fraternal benefit society, as defined by this act, may make and 
sign (giving their addresses) and acknowledge, before some officer com- 
petent to take acknowledgment of deeds, articles of incorporation, in 
which shall be stated: 

1. The proposed corporate name of the society, which shall not so 
closely resemble the name of any society or insurance company already 
transacting business in this state as to mislead the public, or to lead to 
confusion. 

2. The purpose for which it is formed—which shall not include more 
liberal powers than are granted by this act, provided that any lawful, 
social, intellectual, educational, charitable, benevolent, moral, or religious 
advantages may be set forth among the purposes of the society—-and the 
mode in which its corporate powers are to be exercised. 

3. The names, residences, and official titles of all the officers, trustees, 
directors, or other persons who are to have and exercise the general 
control and management of the affairs and funds of the society for the 
first year, or until the ensuing election at which all such officers shall be 
elected by the supreme legislative or governing body, which election shall 
be held not later than one year from the date of the issuance of the 
permanent certificate. 

Such articles of incorporation and duly certified copies of the consti- 
tution and laws, rules, and regulations, and copies of all proposed forms. 
of benefit certificates, applications therefor, and circulars to be issued by 
such society, and a bond in the sum of five thousand dollars, with sureties. 
approved by the commissioner of insurance, conditioned upon the return 
of the advanced payments, as provided in this section, to applicants, if 
the organization is not completed within one year, shall be filed with the 
commissioner of insurance, who may require such further information as. 
he deems necessary, and if the purposes of the society conform to the 
requirements of this act, and all provisions of law have been complied 
with, the commissioner of insurance shall so certify and retain the record 
(or file) the articles of incorporation, and furnish the incorporators a 
_ preliminary certificate authorizing said society to solicit members as here- 
inafter provided. 

Upon receipt of said certificate from the commissioner of insurance, 
said society may solicit members for the purpose of completing its organ- 
ization, and shall collect from each applicant the amount of not less than 
one regular monthly payment, in accordance with its table of rates as 
provided by its constitution and laws, and shall issue to each such 
applicant a receipt for the amount so collected. But no such society shall 
ineur any liability other than for such advanced payments, nor issue any 
certificate nor pay or allow, or offer or promise to pay or allow, to any 
person any death or disability benefit until actual bona fide applications. 
for death benefit certificates have been secured upon at least five hundred 
lives for at least one thousand dollars each, and all such applicants for 
death benefits shall have been regularly examined by legally qualified 
practicing physicians, and certificates of such examinations have been duly 
filed and approved by the chief medical examiner of such society, nor 
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until there shall be established ten subordinate lodges or branches into 
which said five hundred applicants have been initiated, nor until there has 
been submitted to the commissioner of insurance, under oath of the presi- 
dent and secretary, or corresponding officers of such society, a list of such 
applicants, giving their names, addresses, date examined, date approved, 
date initiated, name and number of the subordinate branch of which each 
applicant is a member, amount of benefits to be granted, rate of stated 
periodical contributions, which shall be sufficient to provide for meeting 
the mortuary obligation contracted, when valued for death benefits upon 
the basis of the national fraternal congress table of mortality, as adopted 
by the national fraternal congress August 28, 1899, or any higher standard, 
at the option of the society, and for disability benefits by tables based 
upon reliable experience and for combined death and permanent total 
disability benefits by tables based upon reliable experience, with an 
interest assumption not higher than four per cent. per annum, nor until 
it shall be shown to the commissioner of insurance by the sworn statement 
of the treasurer, or corresponding officer of such society, that at least five 
hundred applicants have each paid in cash at least one regular monthly 
payment as herein provided per one thousand dollars of indemnity to be 
effected, which payments in the aggregate shall amount to at least twenty- 
five hundred dollars, all of which shall be credited to the mortuary or 
disability fund on account of such applicants, and no part of which may 
be used for expenses. 

Said advanced payments shall, during the period of organization, be 
held in trust, and, if the organization is not completed within one year 
as hereinafter provided, returned to said applicants. 

' The commissioner of insurance may make such examination and require 
such further information as he deems advisable, and upon presentation of 
satisfactory evidence that the society has comphed with all the provisions 
of law, he shall issue to such society a certificate to that effect. Such 
certificate shall be prima facie evidence of the existence of such society 
at the date of such certificate. The commissioner of insurance shall cause 
a record of such certificate to be made, and a certified copy of such 
record may be given in evidence with like effect as the original certificate. 

No preliminary certificate granted under the provisions of this section 
shall be valid after one year from its date, or after such further period, 
not exceeding one year, as may be authorized by the commissioner of 
insurance, upon cause shown, unless the five hundred applicants herein 
required have been secured and the organization has been completed as 
herein provided, and the articles of incorporation and all proceedings 
thereunder shall become null and void in one year from the date of said 
preliminary certificate, or at the expiration of said extended period, unless 
such society shall have completed its organization and commenced busi- 
ness as herein provided. When any domestic society shall have discon- 
tinued business for the period of one year, or has less than four hundred 
members, its charter shall become null and void. 

Every such society shall have the power to make a constitution and 
by-laws for the government of the society, the admission of its members, 
the management of its affairs, and the fixing and readjusting of the rates 
of contribution of its members from time to time; and it shall have the 
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power to change, alter, add to, or amend such constitution and by-laws, 
and shall have such other powers as are necessary and incidental to 
carrying into effect the objects and purposes of the society. 

History: En. Sec. 12, Ch. 140, L. 1911. 


6318. Powers retained—Reincorporation—Amendments. Any society 
now engaged in transacting business in this state may exercise, after the 
passage of this act, all of the rights conferred thereby, and all of the 
rights, powers, and privileges now exercised or possessed by it under its 
charter or articles of incorporation, not inconsistent with this act, if incor- 
porated; or, if it be a voluntary association, it may incorporate here- 
under. But no society already organized shall be required to reincor- 
porate hereunder, and any such society may amend its articles of incor- 
‘poration from time to time in the manner provided therein, or in its 
constitution and laws, and all such amendments shall be filed with the 
commissioner of insurance and shall become operative upon such filing, 
unless a later time be provided in such amendments, or in its articles of 
incorporation, constitution, or laws. 

History: En. Sec. 13, Ch. 140, L. 1911. 


6319. Mergers and transfers. No domestic society shall merge with 
or accept the transfer of the membership or funds of any other society, 
unless such merger or transfer is evidenced by a contract in writing, 
setting out in full the terms and conditions of such merger or transfer, 
and filed with the commissioner of insurance of this state, together with 
a sworn statement of the financial condition of each of said societies, by 
its president and secretary, or corresponding officers, and a certificate of 
such officers, duly verified under oath of said officers of each of the con- 
tracting societies, that such merger or transfer has been approved by a 
vote of two-thirds of the members of the supreme legislative or govern- 
ing body of each of said societies. 

Upon the submission of said contract, financial statements, and cer- 
tificates, the commissioner of insurance shall examine the same, and, if 
he shall find such financial statements to be correct, and the said contract 
to be in conformity with the provisions of this section, and that such 
merger or transfer is just and equitable to the members of each of said 
societies, he shall approve said merger or transfer, issue his certificate to 
that effect, and thereupon the said contract of merger or transfer shall 
be of full force and effect. 

In case such contract is not approved, the fact of its submission and 
its contents shall not be disclosed by the commissioner of insurance. 

History: En. Sec. 14, Ch. 140, L. 1911. 


6320. Annual license. Societies which are now authorized to trans- 
act business in this state may continue such business until the first day 
of April next succeeding the passage of this act, and the authority of 
such. societies may thereafter be renewed annually, but in all cases to 
terminate on the first day of the succeeding April; provided, however, 
the license shall continue in full force and effect until the new license be 
issued or specifically refused. For each such license or renewal the 
society shall pay the commissioner of insurance ten dollars. A duly cer- 
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tified copy or duplicate of such license shall be prima facie evidence that 
the licensee is a fraternal benefit society within the meaning of this act. 
History: En. Sec. 15, Ch. 140, L. 1911. 


6321. Admission of foreign society. No foreign society now transact- 
ing business, organized prior to the passage of this act, which is not now 
authorized to transact business in this state, shall transact any business 
herein without a license from the commissioner of insurance. Any such 
society shall be entitled to a license to transact business within this state, 
upon filing with the commissioner a duly certified copy of its charter or 
articles of association; a copy of its constitution and laws, certified by its 
secretary or corresponding officer; a power of attorney to the commissioner 
as hereinafter provided; a statement of its business under oath of its 
president and secretary or corresponding officers, in the form required by 
the commissioner, duly verified by an examination made by the super- 
vising insurance official of its home state, or other state satisfactory to the 
commissioner of insurance of this state; a certificate from the proper 
official in its home state, province, or country that the society is legally 
organized; a copy of its contract, which must show that benefits are pro- 
vided for by periodical or other payments by persons holding similar 
contracts, and upon furnishing the commissioner such other information 
as he may deem necessary to a proper exhibit of its business and plan of 
working, and upon showing that its assets are invested in accordance 
with the laws of the state, territory, district, province, or country where 
it is organized, he shall issue a license to such society to do business in 
this state until the first day of the succeeding April, and such license 
shall, upon compliance with the provisions of this act, be renewed annu- 
ally, but in all cases to terminate on the first day of the succeeding April; 
provided, however, that license shall continue in full force and effect 
until the new license be issued or specifically refused. 

Any foreign society desiring admission to this state shall have the 
qualifications required of domestic societies organized under this act, 
and have its assets invested as required by the laws of this state, territory, 
district, country, or province where it is organized. For each such 
license or renewal the society shall pay the commissioner ten dollars. 
When the commissioner refuses to license any society, or revokes its 
authority to do business in this state, he shall reduce his ruling, order, or 
decision to writing, and file the same in his office, and shall furnish a 
copy thereof, together with a statement of his reasons, to the officers of 
the society, upon request, and the action of the commissioner shall be 
reviewable by proper proceedings in any court of competent jurisdiction 
within the state; provided, however, that nothing contained in this or the 
preceding section shall be taken or construed as preventing any such 
society from continuing in good faith all contracts made in this state 
during the time such society was legally authorized to transact business 
herein. 

History: En. Sec. 16, Ch. 140, L. 1911. 


6322. Power of attorney and service of process. Every society, 
whether domestic or foreign, now transacting business in this state, shall 
within thirty days after the passage of this act, and every such society 
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hereafter applying for admission, shall, before being licensed, appoint in 
writing the commissioner of insurance and his successors in office to be 
its true and lawful attorney, upon whom all legal process in any action 
or proceeding against it shall be served, and in such writing shall agree 
that any lawful process against it which .is served upon such attorney 
shall be of the same legal force and validity as if served upon the society, 
and that the authority shall continue in force so long as any lability 
remains outstanding in this state. 

Copies of such appointment, certified by said commissioner of insur- 
ance, shall be deemed sufficient evidence thereof, and shall be admitted in 
evidence with the same force and effect as the original thereof might be 
admitted. Service shall only be made upon such attorney, must be made 
in duplicate upon the commissioner of insurance, or, in his absence, upon 
the person in charge of his office, and shall be deemed sufficient service 
upon such society; provided, however, that in all cases where service is 
made upon the commissioner of insurance, as herein provided, the defend- 
ant shall have twenty days from the date of such service in which to file 
its answer or other appearance in the case. When legal process against 
any such society is served upon said commissioner of insurance, he shall 
forthwith forward by registered mail one of the duplicate copies prepaid 
and directed to its secretary or corresponding officer. For each copy of 
process the commissioner of insurance shall collect the sum of two dollars, 
which shall be paid by the plaintiff at the time of such service, the same 
to be recovered by him as part of the taxable costs if he prevails in the 
suit. Legal process shall not be served upon any such society except in 
the manner provided herein. ; 

History: En. Sec. 17, Ch. 140, L. 1911; amd. Sec. 1, Ch. 214, L. 1919. 


6323. Place of meeting—Location of office. Any domestic society may 
provide that the meetings of its legislative or governing body may be 
held in any state, district, province, or territory wherein such society has 
subordinate branches, and all business transacted at such. meetings shall 
be as valid in all respects as if such meetings were held in this state. 
But its principal office shall be located in this state. 

History: En. Sec. 18, Ch. 140, L. 1911. 


6324. No personal liability. Officers and members of the supreme, 
grand, or any subordinate body of any such incorporated society shall 
not be individually liable for the payment of any disability or death 
benefit provided for in the laws and agreements of such society, but the 
same shall be payable only out of the funds of such society, and in the 
manner provided by its laws. 

History: En. Sec. 19, Ch. 140, L. 1911. 


6325. Waiver of the provisions of the laws. The constitution and 
laws of the society may provide that no subordinate body, nor any of its 
subordinate officers or members, shall have the power or authority to 
waive any of the provisions of the laws and constitution of the society, 
and the»same shall be binding on the society, and each and every mem- 
ber thereof, and on all beneficiaries of members. 

History: En. Sec. 20, Ch. 140, L. 1911. 
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6326. Benefits not attachable. No money or other benefit, charity, 
or relief or aid to be paid, provided, or rendered by any such society, 
shall be liable to attachment, garnishment, or other process, or be seized, 
taken, appropriated, or applied by any legal or equitable process or opera- 
tion of law to pay any debt or liability of a member or beneficiary, or 
any other person who may have a right thereunder, either before or after 
payment. 

History: En. Sec. 21, Ch. 140, L. 1911. 


6327. Constitution and laws—Amendment. Every society transacting 
business under this act shall file with the commissioner of insurance a 
duly certified copy of all amendments of or additions to its constitution 
and laws, within ninety days after the enactment of the same. Printed 
copies of the constitution and laws as amended, changed, or added to, 
certified by the secretary or corresponding officer of the society, shall be 
prima facie evidence of the legal adoption thereof. 

History: En. Sec. 22, Ch. 140, L. 1911. 


6328. Annual reports. Every society transacting business in this 
state shall annually, on or before the first day of March, file with the 
commissioner of insurance, in such form as he may require, a statement. 
under oath of its president and secretary or corresponding officers of its 
condition and standing on the thirty-first day of December next preced- 
ing, and of its transactions for the year ending on that date, and also 
shall furnish such other information as the commissioner may deem 
necessary to a proper exhibit of its business and plan of working. The 
commissioner may at other times require any further statement he 
may deem necessary to be made relating to such society. 

In addition to the annual report herein required, each society shalt 
annually report to the commissioner a valuation of its certificates in 
force on December 31st, last preceding, excluding those issued within the 
year for which the report is filed, in cases where the contributions for 
the first year in whole or in part are used for current mortality and 
expenses; provided the first report of valuation shall be made as of 
December 31, 1912. Such report of valuation shall show, as contingent 
liabilities, the present mid-year value of the promised benefits provided 
in the constitution and laws of such society under certificates then sub- 
ject to valuation; and, as contingent assets, the present mid-year value of 
the future net contributions provided in the constitution and laws as 
the same are in practice actually collected. At the option of any society, 
in lieu of the above, the valuation may show the net value of the certifi- 
cates subject to valuation hereinbefore provided, and said net value, when 
computed in case of monthly contributions, may be the mean of the 
terminal values for the end of the preceding and of the cuent insur- 
ance years. 

Such valuation shall be certified by a competent accountant or actuary, 
or at the request and expense of the society, verified by the actuary of the 
department of insurance of the home state of the society, and shall be 
filed with the commissioner within ninety days after the submission of the 
last preceding annual report. The legal minimum standard of valuation 
for all certificates, except for disability benefits, shall be the national 
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fraternal congress table of mortality as adopted by the national fraternal 
congress August 23, 1899, or, at the option of the society, any higher 
table, or, at its option, it may use a table based upon the society’s own 
experience of at least twenty years, and covering not more than four per 
centum per annum. Each such valuation report shall set forth clearly and 
fully the mortality and interest basis, and the method of valuation. Any 
society providing for disability benefits shall keep the net contributions 
for such benefits in a fund separate and apart from all other benefit and 
expense funds, and the valuation of all other business of the society; 
provided, that where a combined contribution table is used by a society 
for both death and permanent total disability benefits, the valuation shall 
be according to tables of reliable experience, and in such a case a separa- 
tion of the funds shall not be required. 

The valuation herein provided for shall not be considered or regarded 
as a test of the financial solvency of the society, but each society shall 
be held to be legally solvent so long as the funds in its possession are 
equal to or in excess of its matured liabilities. 

Beginning with the year 1914, a report of such valuation and an 
explanation of the facts concerning the condition of the society thereby 
disclosed shall be printed and mailed to each beneficiary member of the 
society not later than June 1st of each year, or in lieu thereof, such report 
of valuation and showing of the society’s condition as thereby disclosed 
may be published in the society’s official paper, and the issue containing 
the same mailed to each beneficiary member of the society. The laws of 
such society shall provide that if the stated periodical contributions of the 
members are insufficient to pay all matured death and disability claims 
in full and to provide for the creation and maintenance of the funds 
required by its laws, additional, increased, or extra rates of contribution 
shall be collected from the members to meet such deficiency, and such laws 
may provide that, upon the written application or consent of the member, 
his certificate may be charged with its proportion of any deficiency dis- 
closed by valuation, with interest not exceeding five per centum per 
annum. 

History: En. Sec. 23, Ch. 140, L. 1911. 


6329. Provisions to insure future security. If the valuation of the cer- 
tificates, as hereinbefore provided, on December 31, 1917, shall show that 
the present value of future net contributions, together with the admitted 
assets, is less than the present value of the promised benefits and accrued 
liabilities, such society shall thereafter maintain said financial condition 
at each succeeding triennial valuation in respect of the degree of defi- 
ciency as shown in the valuation as of December 31, 1917. If at any suc- 
ceeding triennial valuation such society does not show at least the same 
condition, the commissioner of insurance shall direct that it thereafter 
comply with the requirements herein specified. If the next succeeding 
triennial valuation after the receipt of such notice shall show that the 
society has failed to maintain the condition required herein, the commis- 
sioner of insurance may, in the absence of good cause shown for such 
failure, institute proceedings for the dissolution of such society, in accord- 
ance with the provisions of section 6331, or in the case of a foreign 
society, its license may be canceled in the manner provided in this act. 
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Any such society, shown by any triennial valuation, subsequent to Decem- 
ber 31, 1917, not to have maintained the condition herein required, shall, 
within two years thereafter, make such improvements as to show a@ per- 
centage of deficiency not greater than as of December 31, 1917, or there- 
after, as to all new members admitted, be subject, so far as stated rates of 
contributions are concerned, to the provisions of section 6317, applicable 
in the organization of new societies; provided, that the net mortuary or 
beneficiary contributions and funds of such new members shall be kept 
separate and apart from the other funds of the society. If such required 
improvement is not shown by the succeeding triennial valuation, then the 
said new members may be placed in a separate class, and their certifi- 
cates valued as an independent society in respect of contributions and 
funds. 
History: En. Sec. 23A, Ch. 140, L. 1911; amd. Sec. 1, Ch. 164, L. 1917. 


6330. Basis for valuation of certificates, etc. In lieu of the require- 
ments of the two preceding sections, any society accepting in its laws the 
provisions of this section may value its certificates on a basis, herein 
designated ‘‘accumulation basis,’’ by crediting each member with the net 
amount contributed for each year, and with interest at approximately the 
net rate earned, and by charging him with his share of the losses of each 
year, herein designated ‘‘cost of insurance,’’ and carrying the balance, 
if any, to his credit. The charge for the cost of insurance may be accord- 
ing to the actual experience of the society applied to a table of mortality 
recognized by the law of this state, and shall take into consideration the 
amount at risk during each year, which shall be the amount payable at 
death less the credit to the member. Except as specifically provided in 
its articles or laws or contracts, no charge shall be carried forward from 
the first valuation hereunder against any member for any past share of 
losses exceeding the contributions and credit. If, after the first valuation, 
any member’s share of losses for any year exceeds his credit, including 
contribution for the year, the contribution shall be increased to cover his 
share of the losses, and if the credit at the time any benefit becomes pay- 
able during the lifetime of the member, including any available funds, does 
not equal such benefit, the contributions to be made by him or on his 
behalf shall be increased by the difference. Any such excess share of 
losses chargeable to any member may be paid out of a fund or contribu- 
tions especially created or required for such purpose. Any member may 
transfer to any plan adopted by the society with net rates on which 
tabular reserves are maintained, and on such transfer shall be entitled to 
make such application of his credit as*provided in the laws of the society. 
Certificates issued, rerated, or readjusted on a basis providing for ade- 
quate rates with adequate reserves to mature such certificates upon 
assumptions for mortality and interest, recognized by the law of this 
state, shall be valued on such basis, herein designated the ‘‘tabular basis’’; 
provided, that if on the first valuation under this section a deficiency in 
reserve shall be shown for any such certificate, the same shall be valued 
on the accumulation basis. Whenever in any society having members 
upon the tabular basis and upon the accumulation basis, the total of all 
eosts of insurance provided for any year shall be insufficient to meet the 
actual death and disability losses for the year, the deficiency shall be met 
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for the year from the available funds after setting aside all credits in the 
reserve; or from increased contributions, or by an increase in the number 
_ of assessments applied to the society as a whole, or to classes of members. 
as may be specified in its laws. Savings from a lower amount of death 
losses may be returned in like manner as may be specified in its laws. 
If the laws of the society so provide, the assets representing the reserves 
of any separate class of members may be carried separately for such class 
as if an independent society, and the required reserve accumulation of 
such class, so set apart, shall not thereafter be mingled with the assets of 
other classes of a society. A table showing the rates being paid by and 
the credits to individual members at each age and year of entry, and 
showing opposite each credit the tabular rates and the tabular reserve 
required, or, at the option of the society, the required reserve on a level 
rate equivalent to that being paid, according to assumptions for mortality 
and interest recognized by the laws of this state, and adopted by the 
society, and, in either case, including any benefit payable at a specified 
age or on account of old age disability, shall be filed by the society with 
each annual report, and also be furnished to each member before July Ist 
of each year. In leu of the aforesaid statement there may be furnished 
to each member, within the same time, a statement giving the data afore- 
said for such member. No table or statement need be made or furnished 
when the reserves are maintained on the tabular basis. For this purpose, 
individual bookkeeping accounts for each ‘member shall not be required, 
and all calculations may be made by actuarial methods. Nothing herein 
contained shall prevent the maintenance of such surplus over and above 
the credits on the accumulation basis and the reserves on the tabular 
basis, as the society may provide by or pursuant to its laws; not to be 
construed as giving to the individual member any right or claim to any 
such reserve or credit other than in manner as expressed in the contract 
and its laws; nor as making any such reserve or credits a lability in 
determining the legal solvency of the society. 
History: En. Sec. 2, Ch. 164, L. 1917. 


6331. Examination of domestic societies. The commissioner of insur- ~ 
ance, or any person he may appoint, shall have the power of visitation 
and examination into the affairs of any domestic society. He may employ 
assistants for the purpose of such examination, and he, or any person he 
may appoint, shall have free access to all the books, papers, and docu- 
ments that relate to the business of the society, and may summon and 
qualify as witness under oath and examine its officers, agents, and 
employees or other persons in relation to the affairs, transactions, and 
condition of the society. 

The expense of such examination shall be paid by the society examined, 
upon statement furnished by the ccmmissioner of insurance, and the 
examination shall be made at least once in three years. 

Whenever after examination the commissioner of insurance is satisfied 
that any domestic society has failed to comply with any provisions of this 
act, or is exceeding its powers, or is not carrying out its contracts in 
good faith, or is transacting business fraudulently, or whenever any 
domestic society, after the existence of any one year or more, shall have 
a membership of less than four hundred (or shall determine to discontinue 
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business), the commissioner of insurance may present the facts relating 
thereto to the attorney-general, who shall, if he deem that circumstances 
warrant it, commence an action in quo warranto in a court of competent 
jurisdiction, and such court shall thereupon notify the officers of such 
society of a hearing, and if it shall then appear that such society should 
be closed, said society shall be enjoined from carrying on any further 
business, and some person shall be appointed receiver of such society, 
and shall proceed at once to take possession of the books, papers, moneys, 
and other assets of the society, and shall forthwith, under the direction 
of the court, proceed to close the affairs of the society and to distribute 
its funds to those entitled thereto. 

No such proceedings shall be commenced by the attorney-general 
against any such society until after notice has been duly served on the 
chief executive officers of the society, and a reasonable opportunity given 
to it, on a date to be named in said notice, to show cause why such pro- 
ceedings should not be commenced. 

History: En. Sec. 24, Ch. 140, L. 1911. 


6332. Application for receiver, etc. No application for injunction 
against, or proceedings for the dissolution of, or the appointment of a 
receiver for any such domestic society or branch thereof, shall be enter- 
tained by any court in this state unless the same is made by the 
attorney-general. 

History: En. Sec. 25, Ch. 140, L. 1911. 


6333. Examination of foreign societies. The commissioner of insur- 
ance, or any person whom he may appoint, may examine any foreign 
society transacting or applying for admission to transact business in this 
state. The said commissioner may employ assistants, and he, or any per- 
son he may appoint, shall have free access to all the books, papers, and 
documents that relate to the business of the society, and may summon 
and qualify as witness under oath and examine its officers, agents, and 
employees and other persons in relation to the affairs, transactions, and 
condition of the society. He may, in his discretion, accept in lieu of such 
examination the examination of the insurance department of the state, 
territory, district, province, or country where such society is organized. 
The actual expenses of examiners making any such examination shall be 
paid by the society upon statement furnished by the commissioner of 
insurance. 

If any such society or its officers refuse to submit to such examination, 
or to comply ‘with the provisions of the section relative thereto, the author- 
ity of such society to write new business in this state shall be suspended 
or license refused until satisfactory evidence is furnished the commis- 
sioner relating to the condition and affairs of the society, and during such 
suspension the society shall not write new business in this state. 

History: En. Sec. 26, Ch. 140, L. 1911. 


6334. No adverse publication. Pending, during, or after an examina- 
tion or investigation of any such society, either domestic or foreign, the 
commissioner of insurance shall make public no financial statement, 
report, or finding, nor shall he permit to become public any financial state. 
ment, report, or finding, affecting the status, standing, or rights of any 
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such society, until a copy thereof shall have been served upon such 
society, at its home office, nor until such society shall have been afforded 
a reasonable opportunity to answer any such financial statement, report, 
or finding, and to make such showing in connection therewith as it may 
desire. 


History: En. Sec. 27, Ch. 140, L. 1911. 


6335. Revocation of license. When the commissioner of insurance on 
investigation is satisfied that any foreign society transacting business 
under this act has exceeded its powers, or has failed to comply with any 
provision of this act, or is conducting business fraudulently, or is not 
carrying out its contracts in good faith, he shall notify the society of his 
findings, and state in writing the grounds of his dissatisfaction, and after 
reasonable notice require said society, on a date named, to show cause 
why its license should not be revoked. If, on the date named in said 
notice, such objections have not been removed to the satisfaction of the 
said commissioner, or the society does not present good and sufficient 
reasons why its authority to transact business in this state should not at 
that time be revoked, he may revoke the authority of the society to con- 
tinue business in this state. All decisions and findings of the commis- 
Sioner made under the provisions of this section may be reviewed by 
proper proceedings in any court of competent jurisdiction, as provided 
in section 6321 of this code. 


History: En. Sec. 28, Ch. 140, L. 1911. 


6336. Exemption of certain societies. Nothing contained in this act 
shall be construed to affect or apply to grand or subordinate lodges of 
Masons, Odd Fellows, or Knights of Pythias (exclusive of the insurance 
department of the supreme lodge Knights of Pythias), and the Junior 
Order of United American Mechanics (exclusive of the beneficiary degree 
or insurance branch of the national council Junior Order United Ameri- 
ean Mechanics), or societies which limit their membership to any one 
hazardous occupation, nor to similar societies which do not issue insurance 
certificates, nor to an association of local lodges of a society now doing 
business in this state which provides death benefits not to exceed three 
hundred dollars to any one person, or disability benefits not exceeding 
three hundred dollars in any one year to any one person, or both, nor to 
any contracts of reinsurance business on such plan in this state, nor to 
domestic societies which limit their membership to the employees of a 
particular city or town, designated firm, business house, or corporation, 
nor to domestic lodges, orders, or associations of a purely religious, chari- 
table, and benevolent description, which do not provide for a death benefit 
of more than one hundred dollars, or for disability benefits of more than 
one hundred and fifty dollars to any one person in any one year; provided 
always, that any such domestic order or society which has more than 
five hundred members, and provides for death or disability benefits, and 
any such domestic lodge, order, or society which issues to any person a 
certificate providing for the payment of benefits, shall not be exempt by 
the provisions of this section, but shall comply with all the requirements 
of this act. The commissioner of insurance may require from any society 
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such information as will enable him to determine whether such society is 
exempt from the provisions of this act. 

No society, which is exempt by the provisions of this section from the 
requirement of this act, shall give, or allow to promise to give or allow, 
to any person any compensation for procuring new members. 

Any fraternal benefit society heretofore organized and incorporated, 
and operating within the definition set forth in sections 6305 to 6307 of 
this code, providing for benefits in case of death or disability resulting 
solely from accidents, but which does not obligate itself to pay death or 
sick benefits, may be licensed under the provisions of this act, and shall 
have all the privileges and shall be subject to all the provisions and 
regulations of this act, except that the provisions of this act requiring 
medical examinations, valuations of benefit certificates, and that the eer- 
tificate shall specify the amount of benefits, shall not apply to such society. 

History: En. Sec. 29, Ch. 140, L. 1911. 


6337. Taxation. Every fraternal benefit society organized or licensed 
under this act is hereby declared to be a charitable and benevolent insti- 
tution, and all of its funds shall be exempt from all and every state, 
county, district, municipal, and school tax, other than taxes on real 
estate and office equipment. 

History: En. Sec. 30, Ch. 140, L. 1911. 


6338. Penalties. Any person, officer, member, or examining physician 
of any society authorized to do business under this act, who shall know- 
ingly or wilfully make any false or fraudulent statement or representation 
in or with reference to any application for membership, or for the purpose 
of obtaining money from or benefit in any society transacting business 
under this act, shall be guilty of a misdemeanor, and, upon conviction 
thereof, shall be punished by a fine of not less than one hundred dollars, 
nor more than five hundred dollars, or imprisonment in the county jail 
for not less than thirty days, nor more than one year, or both, in the dis- 
eretion of the court; and any person who shall wilfully make a false 
statement of any material fact or thing in a sworn statement as to the 
death or disability of a certificate-holder in any such society, for the 
purpose of procuring payment of a benefit named in the certificate of 
such holder, and any person who shall wilfully make any false statement 
in any verified report or declaration-under oath required or authorized 
by this act, shall be guilty of perjury, and shall be proceeded against and 
punished as provided by the statutes of this state in relation to the crime 
of perjury. 

Any person who shall solicit membership for, or in any manner assist 
in procuring membership in any fraternal benefit society not licensed to do 
business in this state, or who shall solicit membership for, or in any man- 
ner assist in procuring membership in any such society, not authorized, 
as herein provided, to do business as herein defined in this state, shall be 
guilty of a misdemeanor, and, upon conviction thereof, shall be punished 
by a fine of not less than fifty nor more than two hundred dollars. 

Any society, or any officer, agent, or employee thereof neglecting or 
refusing to comply with, or violating any of the provisions of this act, 
the penalty for which neglect, refusal, or violation is not specified in this 
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section, shall be fined not exceeding two hundred dollars upon conviction 
thereof. 


History: En. Sec. 31, Ch. 140, L. 1911. 


6339. Death and annuity benefits on lives of children—Amount. Any 
fraternal benefit society authorized to do business in this state and oper- 
ating on the lodge plan, may provide in its constitution and by-laws, in 
addition to other benefits provided for therein, for the payment of death 
or annuity benefits upon the lives of children between the ages of two 
and eighteen years at next birthday, for whose support and maintenance 
a member of such society is responsible. Any such society may, at its 
option, organize and operate branches for such children and membership 
in local lodges and initiation therein shall not be required of such children, 
nor shall they have any voice in the management of the society. The 
total benefits payable as above provided shall in no case exceed the fol- 
lowing amounts at ages at next birthday at time of death, respectively, 
as follows: two, thirty-four dollars; three, forty dollars; four, forty-eight 
dollars; five, fifty-eight dollars; six, one hundred and forty dollars; seven, 
one hundred and sixty-eight dollars; eight, two hundred dollars; nine, two 
hundred and forty dollars; ten, three hundred dollars; eleven, three hun- 
dred and eighty dollars; twelve, four hundred and sixty dollars; thirteen 
to fifteen, five hundred and twenty dollars, and sixteen to eighteen years, 
where not otherwise authorized by law, six hundred dollars. 

History: En. Sec. 1, Ch. 107, L. 1921. 


6340. Medical examination—Number of certificates—Mortality tables. 
No benefit certificate as to any child shall take effect until after medical 
examination or inspection by a lecensed medical practitioner, in accord- 
ance with the laws of the society, nor shall any such benefit certificate 
be issued unless the society shall simultaneously put in force at least five 
hundred such certificates, on each of which at least one assessment has 
been paid, nor where the number of lives represented by such certificate 
falls below five hundred. The death benefit contributions to be made 
upon such certificate shall be based upon the ‘‘standard industrial mor- 
tality table,’’ or the ‘‘English life table number six,’’ and a rate of 
interest not greater than four per cent. per annum, or upon a higher 
standard; provided, that contributions may be waived, or returns may 
be made from any surplus held in excess of reserve and other liabilities, 
as provided in the by-laws, and, provided further, that extra contribu- 
tions shall be made if the reserves hereafter provided for become impaired. 

History: En. Sec. 2, Ch. 107, L. 1921. 


6341. Reserve requirements—Issuance any certificate. Any society 
entering into such insurance agreements shall maintain on all such con- 
tracts the reserve required by the standard of mortality and interest 
adopted by the society for computing contributions as provided in the 
preceding section, and the funds representing the benefit contributions 
and all accretions thereon shall be kept as separate and distinet funds, 
independent of the other funds of the society, and shall not be lable for, 
nor used for, the payment of the debts and obligations of the society 
other than the benefits herein authorized; provided, that a society may 
provide that when a child reaches the minimum age for initiation into 
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membership in such society, any benefit certificate issued hereunder may 
be surrendered for cancellation and exchanged for any other form of 
certificate issued by the society, provided that such surrender will not 
reduce the number of lives insured in the branch below five hundred, and 
upon the issuance of such new certificate any reserve upon the original 
certificate herein provided for shall be transferred to the credit of the 
new certificate. Neither the person who originally made the application 
for benefits on account. of such child, nor the beneficiary named in such 
original certificate, nor the person who paid the contributions, shall have 
any vested right in such new certificate, the free nomination of a bene- 
ficiary under the new certificate being left to the child so admitted to 
benefit membership. 
History: En. Sec. 3, Ch. 107, L. 1921. 


6342. Financial statements to insurance commissioner. An entirely 
separate financial statement of the business transactions and of assets and 
liabilities arising therefrom, shall be made in its annual report to the 
insurance commissioner by any society availing itself of the provisions 
hereof. The separation of assets, funds, and liabilities required hereby 
shall not be terminated, rescinded, or modified, nor shall the funds be 
diverted for any use other than as specified in the preceding section, as 
long as any certificates issued hereunder remain in force, and this require- 
ment shall be recognized and enforced in any liquidation, reinsurance, 
merger, or other change in the condition of the status of the society. 

History: En. Sec. 4, Ch. 107, L. 1921. 


6343. Payment expenses or general fund. Any society shall have 
the right to provide in its laws, and the certificate issued hereunder, for 
specified payments on account of the expense or general fund, which pay- 
ments shall or shall not be mingled with the general fund of the society, 
as its constitution and by-laws may provide. 

History: En. Sec. 5, Ch. 107, L. 1921. 


6344. Continuation of certificate. In the event of the termination of 
membership in the society by the person responsible for the support of 
any child, on whose account a certificate may have been issued, as pro- 
vided herein, the certificate may be continued for the benefit of the estate 
of the child, provided the contributions are continued, or for the benefit. 
of any other person responsible for the support and maintenance of such 
child, who shall assume the payment of the required contributions. 

History: En. Sec. 6, Ch. 107, L. 1921. 


. CHAPTER 23. 
TITLE INSURANCE COMPANIES. 


Section 6345. Title Insurance Company, Who May Incorporate. 
6346. Insurance Statutes and Rules Applicable. 
6347. Capital Stock—Amount and Investment. 
6348. Exchange and Sale of Securities—Interest and Dividends. 
6349. Expenditures for Commencement of Business. 
6350. Surplus Fund—Creation and Impairment. 
6351. Powers of Company. 
6352. Trust Company Business. 
6353. Certificate From Insurance Commissioner. 
6354. Loans to Officers or Employees Forbidden. 
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6345. Title insurance company, who may incorporate. Any number 
of persons, not less than three, may associate themselves together under 
the provisions of this act, and become incorporated as a title insurance 
company, who shall, with their successors, constitute a body politic and 
corporate, under the name adopted by them in their articles of incorpora- 
tion, provided no such corporation shall adopt a name previously adopted 
by any other corporation in this state. 


History: En. Sec. 1, Ch. 118, L. 1915. Law of title insurance, see note in Ann. 
Cas. 1914D, 637. 


6346. Insurance statutes and rules applicable. Every title insurance 
company shall be subject to and shall comply with all the requirements 
of the insurance laws and the rules and regulations of the insurance 
department of this state, and the insurance commissioner shall have the 
same power and authority regarding any such corporation that he may 
exercise in relation to other insurance corporations organized under the 
laws of this state, including the right to examine and inspect the financial 
condition and affairs of such company relating to the insurance business 
of such company, and to compel compliance with the provisions of law 
governing any such corporation. 

History: En. Sec. 2, Ch. 118, L. 1915. 


6347. Capital stock—Amount and investment. Every corporation 
organized under the provisions of this act shali have not less than one 
hundred thousand dollars of capital subscribed, at least fifty per cent. of 
which shall be paid up and invested in bonds of the United States or this 
state, bonds issued by the authority of the legislative assembly of this 
state secured by land grants, bonds, or warrants of any school district, 
county, or city in this state, or in bonds or mortgages upon unencumbered 
real estate in this state worth, exclusive of improvements, at least double 
the sum loaned thereon, which securities shall be deposited with the insur- 
ance commissioner, who shall give his receipt therefor, and the state shall 
be responsible for their custody and safe return. Upon such deposit and 
evidence by affidavit or otherwise, satisfactory to the insurance commis- 
sioner, that the capital is all subscribed in good faith, and that the 
company is the actual and unqualified owner of the securities representing 
the paid-up capital, he shall issue to such company a certificate which shall 
be its authority to commence business and issue policies in this state. 

History: En. Sec. 3, Ch. 118, L. 1915. 


6348. Exchange and sale of securitics—Interest and dividends. The 
securities above referred to in this act and so deposited may be exchanged 
from time to time, with the approval of the insurance commissioner, for 
other securities receivable as aforesaid, and so long as the company so 
depositing said securities shall continue solvent, said company shall have 
the right and shall be permitted by the insurance commissioner to receive 
the interest and dividends on the securities so deposited. Said securities 
shall be subject to sale and transfer and to the disposal of the proceeds 
by said insurance commissioner, only on the order of a court of competent 
jurisdiction, and for the benefit of the holders of guaranties and policies 
of insurance issued by the company depositing such securities. 

History: En. Sec. 4, Ca. 118, L. 1915. 
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6349. Expenditures for commencement of business. Any such cor- 
poration organized under the laws of this state and having a capital stock 
paid in, in cash, of more than one hundred thousand dollars, after deposit- 
ing said guaranty fund as above provided, may invest an amount not to 
exceed fifty per cent. of its subscribed capital stock in the preparation and 
purchase of materials or plant necessary to enable it to engage in such 
title insurance business; and such materials or plant shall be deemed an 
asset valued at the actual cost thereof, in all statements and proceedings 
required by law for the ascertainment and determination of the condition 
of such corporation, or at such lesser value as may be estimated by such 
corporation in any such statement or proceeding, or omitted entirely 
therefrom. 

History: En. Sec. 5, Ch. 118, L. 1915. 


6350. Surplus fund—Creation and impairment. Every title insurance 
eompany shall annually set apart a sum equal to ten per cent. of its 
premiums during the year, which sums shall be allowed to accumulate 
until a fund shall have been created equal in amount to twenty-five per 
cent. of the subscribed capital stock of such corporation. Such fund shall 
be maintained as a further security to holders of the guaranties and 
policies of insurance issued by such corporation, and shall be known as 
the ‘‘title insurance surplus fund’’; and if at any time such fund shall 
be impaired by reason of a loss, the amount by which it may be impaired 
shall be restored in the manner hereinabove provided for its accumulation. 
The reporting of a loss shall be deemed an impairment of such fund for 
the purposes of this section. Such corporation must not make any divi- 
dends except from profits remaining on hand after retaining unimpaired: 

1. The entire subscribed capital stock; 

2. The amount set apart as a surplus fund under the provisions of 
this section ; 

3. A sum sufficient to pay all liabilities for expenses and taxes, and 
all losses reported or in course of settlement, without impairment of the 
title insurance surplus fund required to be set apart as hereinabove 
provided. 

Any written contract or instrument purporting to show the title to 
real property, or furnish information relative thereto, which shall in 
express terms purport to insure or guarantee such title, or the correctness 
of such information, shall be deemed a policy of title insurance. 

History: En. Sec. 6, Ch. 118, L. 1915. 


6351. Powers of company. Every title insurance company organized 
under this act shall also have power to guarantee or insure the identity, 
due execution, and validity of any note or bond secured by mortgage or 
trust deed, and the identity, due execution, and validity and recording of 
any such mortgage or trust deed, and the identity, due execution, and 
validity of bonds, notes, or other evidence of indebtedness issued by this 
state, or by any county, city, school district, irrigation district, or other 
municipality or district herein, or by any private or public corporation, 
and to act as registrar or transfer agent of this state, or of any munic- 
ipality or district therein, or of any private or public corporation, and to 
transfer or countersign any such bonds, notes, or other evidence of indebt- 
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edness, and to transfer or countersign certificates of stock of any private 
or public corporation. 
History: En. Sec. 7, Ch. 118, L. 1915. 


6352. Trust company business. Any title insurance corporation incor- 
porated under this act, authorized by its articles of incorporation to act 
as executor, administrator, guardian, assignee, receiver, depositary, agent, 
or trustee, or to do a general trust business, and having a capital of not 
less than three hundred thousand dollars actually paid in, in cash, may 
also do a business as a trust company, and maintain a trust department as 
well as a title insurance department, on compliance with the following 
conditions: 

1. When such title insurance company desires to do such a depart- 
mental business, it shall first obtain the consent of both the state examiner 
and of the insurance commissioner, and in its application for such consent, 
must file a statement making a segregation of its capital and surplus for 
each such department. At least two hundred thousand dollars of its 
capital must be apportioned by such statement to its trust department. 
The respective portion of such capital and surplus, when such apportion- 
ment has been approved by the state examiner and by the insurance 
commissioner, shall be considered and treated as the separate capital and 
surplus of each such department respectively, as if each such department 
were a separate business. 

2. Such company, as to its title insurance department, shall be subject 
to and shall comply with all the requirements of the insurance laws and 
the rules and regulations of the insurance department of this state, and 
may invest its capital apportioned to its title insurance 42partment, and 
the accumulations thereon, in the securities in which the capital and 
accumulations of insurance companies are allowed by the laws of this 
state to be invested, including the materials and plant necessary to enable 
it to engage in the title insurance business as provided in this chapter. 

3. Such company, as to its trust department, shall be subject to and 
shall comply with all the requirements of the banking laws of this state 
and the rules and regulations of the state examiner, and may invest its 
capital apportioned to its trust department, and the accumulations thereon, 
and trust funds received by it, in accordance with the laws of this state 
relative to the investment of funds of trust companies. 

History: En. Sec. 8, Ch. 118, L. 1915. 


6353. Certificate from insurance commissioner. No corporation shall 
make any contract or issue any policy of guaranty or insurance affecting 
titles to real estate, or engage in the business of a title insurance company, 
until it has obtained from the insurance commissioner his certificate that 
such company has complied with the provisions of this chapter, and is duly 
authorized to do business as such title insurance company. 

History: En. Sec. 9, Ch. 118, L. 1915. 


6354. Loans to officers or employees forbidden. No loan shall be made 
by any title insurance company, directly or indirectly, to any of its officers, 
or directors or employees, or to any member of the family of any officer 
or director. Any officer, director, agent, or employee of any such company 
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who knowingly consents to any violation of the terms or provisions of 
this section shall be guilty of a misdemeanor. 
History: En. Sec. 10, Ch. 118, L. 1915. 


CHAPTER 24. 
BUILDING AND LOAN ASSOCIATIONS. 


Section 6355. Organization of Association. 
6356. How Incorporated. 
6357. Capital Stock Defined—Investigation by State Examiner—Directors. 
6358. Powers of Such Corporations. 
6359. Rights of Withdrawing Members. 
6360. Bonds of Officers. 
6361. Fund for Contingent Losses. 
6362. Payment of Expenses and Losses. 
6363. Taxation. 
6364. Collateral Held as Security. 
6365. Annual Statements. 
6366. Form of Statement. 
6367. Duties of State Examiner. 
6368. Same. 
6369. Powers of State Examiner. 
6370. Publication of Condition. 
6371. Fees Paid Into State Treasury. 
6372. Liability of State Treasurer. 
6373. Penalties. 
6374. State Examiner—Report. 


6355. Organization of association. A corporation for the purpose of 
raising money to be loaned among its members shall be known in this act 
as a ‘‘building and loan association.’’ Such associations shall be organized 
under the laws of this state relating to corporations, and shall be con- 
ducted under the banking laws of Montana, so far as applicable, except 
as otherwise provided in this act. 


History: En. Sec. 1, Ch. 104, L. 1907; What is a building and loan association, 
Sec. 4190, Rev. C. 1907. see note in Ann. Cas, 1914A, 697. 


6356. How incorporated. Any building and loan association, hereto- 
fore organized and existing under and by virtue of the laws of the state 
of Montana, may be incorporated under the provisions of this act, by 
calling a meeting of its stockholders upon notice published in a paper 
having a general circulation in the county in which the general office of 
the company is located, and by mailing a notice of such meeting to the 
last known address of its stockholders ten days previous to such meeting. 
Should a majority of the stock vote to become incorporated under this 
act, the president and secretary shall file a certificate of the vote with the 
secretary of state, and such companies shall thereafter act, and be incor- 
porated under this act. The validity of its securities and contracts shall 
in nowise be affected by its reformation as provided in this section. 


History: En. Sec. 2, p. 232, L. 1897; Cited or applied as section 2, Act of 
re-en. Sec. 4191, Rev. C. 1907. March 4, 1897, in Home B. & L. Assoe. v. 
Nolan, 21 Mont. 205, 208, 53 Pac. 738. 


6357. Capital stock defined—Investigation by state examiner—Direc- 
tors. The capital stock named in the articles of incorporation shall be 
deemed to refer to the authorized capital and the organization may be 
completed and business commenced when five per cent. thereof is sub- 
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scribed; provided, that a copy of the constitution and by-laws adopted by 
the association and certified by the president and secretary thereof, shall 
be first submitted to the state examiner, who shall thereupon investigate 
and ascertain the responsibility, character, and general fitness of the 
incorporators, and also determine whether the public convenience and 
advantage will be promoted by the organization of such association. If he 
shall be satisfied, after thorough investigation concerning the several mat- 
ters specified above, and find that the constitution and by-laws so adopted 
contain no provisions inconsistent with or contrary to the laws of the 
state, he shall, within a reasonable time, approve the same, and, upon the 
issuance of his certificate of such approval, it shall then be lawful for the 
association to commence business. In like manner must each and every 
amendment of said constitution and by-laws be submitted to and receive 
the approval of the state examiner before the same shall become effective. 
Directors may be elected for any term not less than one year nor longer 
than three years, but if such term be longer than one year, it shall be so 
arranged that the term of office of an equal number of directors, as nearly 
as may be, will expire each year. 


History: En. Sec. 3, p. 232, L. 1897; re-en. Sec. 4192, Rev. C. 1907; amd. Sec. 1, 
Ch. 96, L. 1921. 


6358. Powers of such corporations. Such corporation shall have power 
to issue stock to members on such terms and conditions as the constitution 
and by-laws may provide. To assess and collect from members and depos- 
itors such dues, fines, interest, fees, and premiums on loans made, or other 
assessments as may be provided for in the constitution and by-laws. Such 
dues, fines, premiums, fees, or other assessments shall not be deemed usury, 
although in excess of the legal rate of interest. To permit members to 
withdraw all or part of their stock deposits at such time and upon such 
terms as the constitution and by-laws may provide; provided, that no 
charge or fee, except as herein provided, shall be made against any mem- 
ber who withdraws his stock after having given thirty days’ notice of 
such withdrawal; provided, also, that no fine of any description shall be 
made upon the par value of such stock or upon the declared dividends 
because of such withdrawal. Any member who withdraws his stock, or 
whose stock is matured, shall be entitled to receive all dues paid in and 
all dividends declared, less fines imposed for non-payment of dues, less a 
reasonable withdrawal fee not exceeding two dollars for each share of 
stock, and less a pro rata share of all losses, if any, which have occurred, 
and no other fine or assessment shall be made against such stock. To 
cancel shares of stock upon which all payments have been withdrawn, or 
upon which loans have been canceled, and reissue them as new stock. To 
issue stock to minors and permit the same to be withdrawn as other stock, 
and the receipt of such minor shall be a valid acquittance if his rights 
have been fully secured to him. To acquire, hold, encumber, and convey 
such real estate and personal property as may be necessary for the trans- 
action of its business, or necessary to enforce or protect its securities. To 
borrow money not exceeding twenty per cent. of its assets, and issue its 
evidence of indebtedness therefor. To make loans to members and depos- 
itors on such terms, conditions, and securities as may be provided in the 
constitution and by-laws. To cancel such loans and release the securities 
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on such terms as the board of directors may provide. But any borrower 
may have his loan canceled upon the following terms, to-wit: After the 
premium for one year has been paid, and also the premium and interest 
up to the date of cancellation, the borrower shall pay the sum actually 
borrowed, less the dues paid and the dividends credited. He shall pay 
also any fines or other assessments required by the constitution and 
by-laws. To invest the money of the association in city, county, or state 
warrants and bonds. To loan money to other building and loan associa- 
tions. To accumulate from the earnings and invest, as the board of 
directors may determine, a reserve fund for the payment of contingent 
losses. To make such annual or semi-annual distribution of the earnings 
(after paying expenses and setting aside a sum for the reserve fund as 
hereinafter provided), as the constitution and by-laws may prescribe. To 
increase or decrease its authorized capital or the face value of its shares 
at any time by a majority vote of its directors, and a certificate of such 
action shall be made by the president and secretary, and duly filed with 
the secretary of state. To dissolve the corporation when its continuance 
shall be deemed by a majority of its members to be no longer desirable, - 
subject, however, to the vested rights of its members. To provide by 
constitution adopted by its board of directors for the proper exercise of 
the powers herein granted, and the conduct and management of its affairs. 
All such other powers as are necessary and proper to enable such corpora- 
tion to carry out the purpose of its organization. 


History: En. Sec. 4, p. 232, L. 1897; 
amd. Sec. 1, p. 121, L. 1899; re-en. Sec. 
4193, Rev. C. 1907; amd. Sec. 1, Ch. 64, 
L. 1919. 


Where the complaint in a suit by a 
building and loan association to foreclose 
a mortgage securing a note, monthly pay- 
ments upon which were to be made upon 


and payable, it may be assumed that the 
election was made on the date the com- 
plaint was filed, and interest upon the 
instalments then due and to become due 
was to be caleulated with reference to 
such date. Western Loan & Savings Co. v. 
Smith, 42 Mont. 442, 450, 113 Pace. 475. 


certain dates, did not allege when plain- 
tiff elected to exercise its option to treat 
all unpaid instalments as immediately due 


To whom building and loan association 
may make loans, see note in Ann. Cas. 
1917B, 590. 


6359. Rights of withdrawing members. Withdrawing members and 
depositors shall be entitled to all the receipts of the association, except 
what is necessary for the payment of expenses and outstanding contracts 
as fast as collections are made, in the order in which the application for 
withdrawals are registered on the books of the association, and shall be 
entitled to be paid as fast as collections are made by the association, and 
in no other way. 


History: En. Sec. 5, p. 234, L. 1897; 
re-en. Sec. 4194, Rev. C. 1907. 


Withdrawal of members from building 


and loan associations, see notes in 8 Ann. 
Cas. 835; 35 L. R. A. 289; 49 L. R. A. 
(N. S.) 1129, 1142. 


6360. Bonds of officers. All officers of such association who have 
charge or possession of money, securities, or property shall give bond 
before entering upon their duties to the satisfaction of the board of 
directors and the state examiner for the faithful performance of the 
game, and the safe-keeping and proper application of all moneys or 
property coming into their hands. All officers of such corporations on 
being re-elected to office shall renew their bonds. The bond may be 
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increased or additional sureties required at any time by the board of 
directors. Directors shall not be eligible as bondsmen. 
History: En. Sec. 6, p. 234, L. 1897; re-en. Sec. 4195, Rev. C. 1907. 


6361. Fund for contingent losses. The amount to be set aside to the 
fund for contingent losses shall be determined by the board of directors, 
but in all permanent or serial associations at least five per cent. of the 
net earnings shall be set aside each year for such fund until it reaches. 
at least five per cent. of the outstanding loans. All losses shall be paid 
out of such fund until the same is exhausted, and whenever the amount in 
said fund falls below five per cent. of the loans as aforesaid, it shall be 
replenished by annual appropriations of at least five per cent. of the net 
earnings, as hereinbefore provided, until it again reaches said amount. 

History: En. Sec. 7, p. 234, L. 1897; re-en. Sec. 4196, Rev. C. 1907. 


6362. Payment of expenses and losses. All expenses of any such 
association shall be paid in such manner as may be determined by the 
vote of the owners of the majority of the stock in force in any such 
association and indicated in its by-laws; provided, that after an association 
has been organized for two years, the expenses must be paid out of the 
earnings only. The charges incident to a loan, if paid by the borrower, 
shall not be deemed a part of the current expenses. A portion of the 
earnings to be determined by the board of directors shall also be reserved 
annually or semi-annually for the payment of contingent losses, as pro- 
vided in the preceding section, and the residue of such earnings shall be 
transferred as a dividend annually or semi-annually in such proportion to 
the eredit of all members as the corporation by its constitution and 
by-laws may provide, to be paid to them at such time and in such manner, 
in conformity with this act, as the corporation by its constitution and 
by-laws may provide. All losses shall be assessed in the same proportion 
and manner on all members after the amount in the reserve fund has 
been applied to the payment of the same. 

History: En. Sec. 8, p. 234, L. 1897; Liability of advanced member of build- 
re-en. Sec. 4197, Rev. C. 1907. ing and loan association to assessment for 
losses, see note in 29 L. R. A. 177. 

6363. Taxation. Every such association shall be assessed for and pay 
taxes upon its office furniture and fixtures and all real estate acquired in 
the course of its business. The amount standing to the eredit of each 
member of any such association upon its books shall be considered and 
held as the individual credit of such member, and each member shall list 
the shares held by him for taxation at their real value in money in the 
county of his residence, the same as other credits are listed, except shares 
from which loans have been made or money advanced by the association, 
and such shares shall be listed for taxation at the net cash value of the 
stock to be ascertained by deducting the loan from the cash value of the 
shares. Corporations organized under this act shall be subject to taxation 
in no other way. 


History: En. Sec. 9, p. 235, L. 1897; re-en. Sec. 4198, Rev. C, 1907; amd. Sec. 2, 
Ch. 96, L. 1921. 


6364. Collateral held as security. The deposit made with the state 
treasurer shall be held as security for all claims of residents of this’ state 
against said association, and shall be liable for all judgments or decrees 
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thereon, and subject to the payment of the same in the same manner as 
the property of other non-residents. Should any association cease to do 
business in this state, the state treasurer may release sureties in his discre- 
tion, retaining sufficient to satisfy all outstanding liabilities and value of 
stock held by residents of the state of Montana. 

History: En. Sec. 14, p. 237, L. 1897; re-en. Sec. 4199, Rev. C. 1907. 


6365. Annual statements. Every building and loan association doing 
business in this state shall, annually at the end of each fiscal year, or 
within forty days thereafter, make a full detailed report in writing of the 
affairs and business of the association for the preceding year, showing its 
financial condition at the end of said fiscal year. With the first report 
made by any association it shall also file a certified copy of its constitution 
and by-laws, or other rules and regulations, showing its manner of doing 
business. 

History: En. Sec. 15. p. 237, L. 1897; re-en. Sec. 4200, Rev. C. 1907. 


6366. Form of statement. The statement shall be in such form and 
contain such information as may be prescribed by the state examiner. 
It shall be sworn to by the secretary of such company, and its correctness 
attested by at least three directors or an auditing committee appointed 
by the board of trustees. The original shall be filed with the state 
examiner within forty days after the close of its fiscal year, and such an 
abstract thereof as the state examiner may require shall be posted for 
sixty days in the office or meeting place of such association, and also 
published three times consecutively in the paper which does the county 
printing of the county in which said association is located. 

History: En. Sec. 16, p. 237, L. 1897; re-en. Sec. 4201, Rev. C. 1907. 


6367. Duties of state examiner. The state examiner shall examine all 
building and loan associations doing business in this state at least once a 
year. Also, whenever ten per cent. of the subscribed stock of any asso- 
ciation files a written application with the state examiner, requesting him 
to make examination of any association, he shall make such examination 
forthwith. 

History: En. Sec. 17, p. 237, L. 1897; amd. Sec. 1, Ch. 104, L. 1907; Sec. 4202, 
Rev. C. 1907. 

6368. Same. Should the state examiner, upon examination, find any 
domestic association conducting its business in whole or in part contrary 
to law, or failing to comply with the law, he shall so notify the board of 
directors of such association in writing, and if, after thirty days, such 
illegal practices or failure continue, he shall communicate the facts to the 
attorney-general, who shall cause proceedings to be instituted in the proper 
court to revoke the charter of such association. Should the state examiner 
find, upon examination, that the affairs of any such association are in an 
unsound condition, and that the interests of the public demand the disso- 
lution of such association and the winding up of its affairs, he shall so 
report to the attorney-general, who shall institute the proper proceedings 
for that purpose. 

History: En. Sec. 18, p. 238, L. 1897; re-en. Sec. 4203, Rev. C. 1907. 

6369. Powers of state examiner. Such state examiner shall have 
access to and may compel the production of all books, papers, securities, 
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and moneys of the association under examination. He shall have power 
to administer oaths to and examine the officers and agents of such asso- 
ciation and its affairs. 

History: En. Sec. 19, p. 238, L. 1897; re-en. Sec. 4204, Rev. C. 1907. 


6370. Publication of condition. When the state examiner deems it 
to be to the interests of the public, he may publish the results of such 
examination in some newspaper of general circulation in the county in 
which such association is located, if it be a domestic association, and in 
some newspaper in the city of Helena, Montana, if it be a foreign corpora- 
tion. The expenses of such publication shall be paid by the association 
whose statement is published. 

History: En. Sec. 20, p. 238, L. 1897; re-en. Sec. 4205, Rev. C. 1907. 


6371. Fees paid into state treasury. All fees provided for in this act 
and paid to the state auditor, state examiner, or secretary of state shall 
be by them turned into the state treasury. 

History: En. Sec. 23, p. 239, L. 1897; re-en. Sec. 4206, Rev. C. 1907. 


6372. Liability of state treasurer. The state treasurer and sureties 
shall be responsible for the safe-keeping of all securities or cash deposited 
with him in compliance with the provisions of this act. 

History: En. Sec. 24, p. 239, L. 1897; re-en. Sec. 4206, Rev. C. 1907. 


6373. Penalties. It shall be unlawful for any building and loan 
association, or other person, association, or corporation doing a similar 
business, to do business in this state without having first complied with 
the provisions of this act, and received a certificate of authority to do 
business from the state examiner, and any association violating any of the 
provisions of this act, or failing to comply with any of its provisions, 
shall be fined not less than fifty nor more than one thousand dollars, to 
be recovered by an action in the name of the state, and, on collection, 
paid into the state treasury, and any officer, employee, or other person 
who solicits business for, aids, or assists any building and loan association 
to do business contrary to the provisions of this act, or without having 
complied with the provisions, shall be guilty of a misdemeanor, and, on 
eonviction thereof, shall be fined not more than five hundred dollars, or 
imprisoned not more than six months, or both. Such fine, when collected, 
shall be paid into the state treasury. 


History: En. Sec. 25, p. 239, L. 1897; amd. Sec. 1, Ch. 104, L. 1907; Sec. 4208, 
Rey. C. 1907. 


6374. State examiner—Report. The state examiner shall keep and 
preserve in permanent form a full record of his proceedings, including a 
coneise statement of each association examined, and he shall annually 
make a report of the general conduct and condition of the building and 
loan associations doing business in this state, with such suggestions as he 
may deem expedient. .Such report shall also include the information 
contained in the statement required of the association, and arranged in 
tabulated form. He shall also report the whole amount of the income of 
his office, the source whence derived, and the expenses in detail during 
the year ending on the thirtieth day of November. 

History: En. Sec. 26, p. 240, L. 1897; re-en. Sec. 4209, Rev. C. 1907, 
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CHAPTER 25. } 
CO-OPERATIVE ASSOCIATIONS. 


Section 6375. Incorporation of Co-operative Associations. 
6376. Stockholders. 
6377. First Meeting. 
6378. Certificate of Incorporation. 
6379. Powers of Such Associations. 
6380. Board of Directors. 
6381. Shares of Stock. 
6382. Assignment of Stock. 
6383. HExemptions—Shares of Decedents. 
6384. Increase of Membership. 
6385. Reserved Power of Regulation. 
6386. Stockholders Voting by Mail. 
6387. Apportionment of Harnings. 
6388. Distribution of Profits of Net Earnings—Dissolution of Association. 
-6389. Benefits of Act Available to Existing Associations. 
6390. Consolidation of Co-operative Associations. 
6391. Terms and Certificate of Consolidation. 
6392. Effect of Consolidation. 
6393. Obligation of Contracts Preserved. 
6394. Restrictions Upon Use of Terms in Corporate or Firm Name. 
6395. Duty of Secretary of State. 
6396. Violation of Law a Misdemeanor—Penalty. 


6375. Incorporation of co-operative associations. Whenever any num- 
ber of persons, not less than three, nor more than seven, may desire to 
become incorporated as a co-operative association for the purpose of trade, 
or of prosecuting any branch of industry, or the purchase and distribution 
of commodities for consumption, or in the borrowing or lending of money 
among members for industrial purposes, they shall make a statement to 
that effect under their hands, duly acknowledged by a notary public, in 
the manner provided for the acknowledgment of deeds, setting forth the 
name of the proposed corporation, its capital stock, its location, and dura- 
tion of the association, and the particular branch or branches of industry 
which they intend to prosecute, which statement shall be filed in the 
office of the secretary of state. The secretary of state shall thereupon 
issue to such persons a license as commissioners to open books for sub- 
scription to the capital stock of such corporation, at such time and place 
as they may determine, for which he shall receive the fee of five dollars. 


History: En. Sec. 870, Civ. C. 1895; re-en. Sec. 4210, Rev. C. 1907: Cal. Civ. C. 
Sec. 653b. ; 


6376. Stockholders. No person shall be permitted to subscribe for or 
control or own more or less than one share of the capital stock of such 


association. 
History: En. Sec. 871, Civ. C. 1895; re-en. Sec. 4211, Rev. C. 1907. 


6377. First meeting. As soon as ten or more shares of the capital 
stock shall be subscribed, the commissioners shall convene a meeting of 
the subscribers for the purpose of electing directors, adopting by-laws, and 
transacting such other business as shall properly come before them. 
Notice thereof shall be given by depositing same in the postoffice, properly 
addressed, to each subscriber, at least ten days before the time fixed, 
stating the object, time, and place of said meeting. Directors of associa- 
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tions organized under this act shall be elected by the stockholders, and 
hold their office for such period of time as shall be provided in the 
articles of association or by-laws. 

History: En. Sec. 872, Civ. C. 1895; re-en. Sec. 4212, Rev. C. 1907. 


6378. Certificate of incorporation. The commissioners shall make a 
full report of their proceedings, including therein a copy of the notice 
provided for in the preceding section, a copy of the subscription list, a 
copy of the by-laws adopted by the association, and the names of the 
directors elected and their respective terms of office, which report shall 
be sworn to by at least-a majority of the commissioners, and shall be 
filed in the office of the secretary of state. The secretary of state shall 
thereupon issue a certificate of the complete organization of the associa- 
tion, making a part thereof a copy of all papers filed in his office, in and 
about the organization, and duly authenticated, under his hand and seal of 
the state, for which he shall receive the sum of five dollars, and thereupon 
a certified copy of said certificate shall be filed in the office of the county 
clerk in which the principal office of the association is located. Upon the 
filing of said certified copy, the association shall be deemed to be fully 
organized and may proceed to business. 

History: En. Sec. 873, Civ. C. 1895; re-en. Sec. 4213, Rev. C. 1907. 


6379. Powers of such associations. Associations formed under this 
act shall be bodies corporate and politic for the period for which they are 
organized, not exceeding forty years; may sue and be sued; may have a 
common seal, which they may alter or renew at pleasure; may own, pos- 
sess, and enjoy so much real and personal property as shall be necessary 
for the transaction of their business, and may sell and dispose of the same. 
They may borrow money and may pledge their property, both real and 
personal, to secure the payment thereof, and they shall have and exercise 
all powers necessary and requisite to carry into effect the objects for 
which they may be formed, and such as are usually exercised by co-opera- 
tive associations, subject to all duties, restrictions, and liabilities set forth 
in the general laws in relation to similar corporations, except so far as 
the same may be limited or enlarged by this act. 

History: En. Sec. 874, Civ. C. 1895; re-en. Sec. 4214, Rev. C. 1907. Cal. Civ. C. 
Sec. 653b. 


6380. Board of directors. The officers of the association shall con- 
sist of a board of directors, who shall exercise the corporate powers 
invested in such association, the number of which, not less than three, 
shall be fixed by the by-laws of the association; a president, vice-president, 
secretary, and treasurer, to be elected by the stockholders as provided by 
the by-laws. All by-laws shall be adopted by the stockholders of the 
association. 

History: En. Sec. 875, Civ. C. 1895; re-en. Sec. 4215, Rev. C. 1907. 


6381. Shares of stock. The shares of stock shall not be less than ten 
‘dollars nor more than five thousand dollars per share, and may be made 
payable in instalments, and every co-operative association may divide its 
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shares of stock into classes of different par values, and the owners thereof 
shall share in the profits of the association in proportion to the par value 
of their shares; provided, however, that the owners of the said shares 
in the different classes shall have the same power and vote in the associa- 
tion. Forfeiture of the stock for non-payment of instalments may be pro- 
vided for in the by-laws, and whenever a share of stock is forfeited, such 
share shall become the property of the association, and may be reissued 
to any person not already holding a share; but any proceeds received 
from such reissue, over and above the amount due on said share, by the 
association, shall be paid to the delinquent shareholder. The stock hereto’ 
fore issued in classes of different par values by any co-operative asso- 
ciation is hereby legalized and made valid. 


History: En. Sec. 876, Civ. C. 1895; re-en. Sec. 4216, Rev. C. 1907; amd. Sec. 1, 
Ch. 3, L. 1909. 


6382. Assignment of stock. No assignment of stock shall be made 
to any person who already owns a share, and in no event except by the 
consent of a majority of the stockholders, but stock may be assigned to 
the association at any time with the consent of the directors. On no ques- 
tion shall a stockholder have more than one vote. Every assignment of 
stock on which there remains any portion unpaid shall be recorded in the 
books of the association, and each stockholder shall be jointly and sev- 
erally liable with the association for the debts of the association to the 
extent of the amount which shall be unpaid upon the share held by him. 
No assignor shall be released from any such indebtedness by reason of 
any assignment of his share, but shall remain jointly hable therefor with 
the assignee. 

History: En. Sec. 877, Civ. C. 1895; re-en. Sec. 4217, Rev. C. 1907. 


6383. Exemptions—Shares of decedents. The share, not exceeding the 
par value of five hundred dollars, of each member shall be exempt from 
seizure on attachment, or sale under execution, and upon his death shall 
be sold by the association, and the proceeds, after deducting all liabilities 
to the association, shall be delivered to his heirs. 


History: En. Sec. 878, Civ. C. 1895, re-en. Sec. 4218, Rev. C. 1907; amd. Sec. 2, 
Ch, 3, L. 1909. 


6384. Increase of membership. An association licensed to operate 
under this act may, by a majority of its stockholders, increase its mem- 
bership in such manner as may be provided in its by-laws, not incon- 
sistent with any of the provisions of this act. 

History: En. Sec. 879, Civ. C. 1895; re-en. Sec. 4219, Rev. C. 1907. 


6385. Reserved power of regulation. The legislative assembly hereby 
reserves the power to prescribe such regulations and provisions govern- 
ing any and all associations incorporated under this act as it may deem 
advisable; and such regulations and provisions shall be binding on asso- 
ciations incorporated at the time such regulations may be made, as well 
as on those thereafter incorporated. 


History: En Sec. 880, Civ. C. 1895; re-en. Sec. 4220, Rev. C. 1907. 
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6386. Stockholders voting by mail. At any regularly called general 
or special meeting of the stockholders of co-operative associations, a 
written vote received by mail from any absent stockholder, and signed 
by him, may be read in such meeting and shall be equivalent to a vote 
of each of the stockholders so signing; provided, he has been previously 
notified in writing of the exact motion or resolution upon which such 
vote is taken, and a copy of the same is forwarded with and attached to 
the vote so mailed by him. 

History: En. Sec. 1, Ch. 83, L. 1915. 


6387. Apportionment of earnings. The directors of a co-operative 
association, subject to revision by the stockholders at a general or special 
meeting, may apportion the earnings of the association by first paying 
dividends on the paid-up capital stock, not exceeding eight per cent. per 
annum on the par value thereof, from the remaining funds, if any, acces- 
sible for dividend purposes, not less than five per cent. of the net profits 
for a reserve fund until an amount has accumulated in said reserve fund 
amounting to thirty per cent. of the paid-up-capital stock, and from the 
balance, if any, five per cent. for an educational fund to be used for teach- 
ing co-operation, and the remainder of said net profits, if any, by uniform 
dividends upon the amount of purchases of shareholders and upon the 
wages and salaries of employees, and one-half of such uniform dividend to 
non-shareholders on the amount of their purchases, which may be credited 
to the account of such non-shareholders on account of capital stock of 
the association; but in productive associations, such as creameries, can- 
neries, elevators, factories, and the like, dividends shall be on raw mate- 
rial delivered instead of on goods purchased. In case the association is 
both a selling and a productive concern, the dividends may be on both 
raw material delivered and on goods purchased by patrons. 

History: En. Sec. 2, Ch. 83, L. 1915. 


6388. Distribution of profits or net earnings—Dissolution of associa- 
tion. The profits or net earnings of such associations shall be distributed 
to those entitled thereto, at such times as the by-laws shall prescribe, 
which shall be as often as once in twelve months. If such associations 
for five consecutive years shall fail to declare a dividend upon the shares 
of its paid-up capital, the holders of the majority of the par value of the 
issued and outstanding capital stock, by petition, setting forth such fact, 
may apply to the district court of the county, wherein is situated its 
principal place of business in this state, for its dissolution. If, upon 
hearing, the allegations of the petition are found to be true, the court may 
adjudge a dissolution of the association. 

History: En. Sec. 3, Ch. 83, L. 1915. 


6389. Benefits of act available to existing associations. All co-opera- 
tive corporations, companies, or associations heretofore organized and 
doing business under prior statutes, or which have attempted to so 
organize and do business, shall have the benefit of all of the provisions 
of this act, and be bound thereby on filing with the secretary of state a 
written declaration, signed and sworn to by the president and secretary, 
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to the effect that said co-operative company or association has by a 

majority vote of its stockholders decided to accept the benefits of and 

to be bound by the provisions of this act. No association organized under 

this act shall be required to do or perform anything not specially required 

herein in order to become a corporation, or to continue its business as such. 
History: En. Sec. 4, Ch. 83, L. 1915. 


6390. Consolidation of co-operative associations. It shall be lawful 
for two or more co-operative associations formed, or which may be here- 
after formed under the laws of the state of Montana, organized and doing 
business in the same county, to consolidate their capital stock, debts, labil- 
ities, assets, property, and franchises in such manner and upon such terms 
as may be agreed upon by the board of directors of such associations 
desiring to consolidate their interests; but no such consolidations shall be 
made except upon the written request of a majority of the stockholders 
of each of such associations. When the directors of the constituent asso- 
ciations shall have agreed upon the terms and manner of consolidation, 
and name by which the corporation formed by the consolidation shall be 
known, they shall cause to be published a notice thereof at least once a 
week for four consecutive weeks in some newspaper published in the 
county where said consolidation is to be had; said notice shall contain the 
names of the constituent associations and the manner and terms of such 
consolidation. The said directors shall also call, within thirty days after 
such consolidation, a meeting of the stockholders of such constituent 
associations, upon due notice of the time and place, for the purpose of 
electing a board of directors for the consolidated association; the number 


of and the term for which said directors are to be elected shall be deter- 


mined by the board of directors of the constituent associations. 
History: En. Sec. 1, Ch. 140, L. 1917. 


6391. Terms and certificate of consolidation. Said terms of consolida- 
tion must provide that each stockholder in each association consolidating 
shall be given equal rights and privileges with every other stockholder 
in the same association. When said consolidation has been completed, a 
certificate thereof, showing the procedure and terms of said consolidation, 
and the names of the constituent associations, and the name adopted for 
the corporation formed by the consolidation, must be filed in the: office 
of the county clerk of the county where said consolidation takes place; 
the said certificate shall also contain all the facts required by section 
6375; said certificate shall be signed and acknowledged by at least a 
majority of the directors of each of the constituent associations. A copy 
of said certificate, duly certified by the county clerk and recorder, must 
also be filed in the office of the secretary of state. 

History: En. Sec. 2, Ch. 140, L. 1917. 


6392. Effect of consolidation. When the foregoing provisions have 
been complied with, the constituent associations named in said certificate 
shall be deemed and held to have become extinct, and said new associa- 
tion, under the name adopted, shall be deemed and held to have suc- 
ceeded to all their several capital stock, properties, assets, contracts, and 
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rights of action, and to be entitled to possess, enjoy, and enforce the same, 
and every part thereof, as fully and completely as either and every of its 
constituent associations might have done had no consolidation taken 
place. Said new association shall also be deemed and held to have become 
subrogated to its several constituents, and each thereof, in respect to all 
their contracts and agreements with other parties, and all their debts, 
obligations, and liabilities, of every kind and nature, to any person, per- 
sons, or corporations whomsoever or whatsoever, and said new associa- 
tion must sue or be sued in its own name in any and every case in which 
any or either of its constituents might have sued or may have been sued 
had no such consolidation been made. 
History: En. Sec. 3, Ch. 140, L. 1917. 


6393. Obligation of contracts preserved. Nothing in this act shall be 
construed to impair the obligation of any contract to which any of such 
constituents was a party at the date of said consolidation. 

History: En. Sec. 4, Ch. 140, L. 1917. 


6394. Restrictions upon use of terms in corporate or firm name. No 
association, person, firm, corporation, or co-partnership hereafter organized 
or doing business in this state shall be entitled to use the term ‘‘co-opera- 
tive,’’ ‘‘co-operation,’’ ‘‘co-operator’’ as part of his, their, or its corporate 
firm, association, or other business name or title, unless incorporated 
under and in compliance with the provisions of this chapter; nor shall 
any corporation incorporated under the co-operative laws use the term 
‘‘farmer’’ or ‘‘farmers’’ when less than one-half of its stockholders or 
members are farmers by occupation. 

History: En. Sec. 1, Ch. 161, L. 1917. 


6395. Duty of secretary of state. The secretary of state shall not 
issue any certificate of incorporation to any corporation or association 
except in compliance with this act. 

History: En. Sec. 2, Ch. 161, L. 1917. 


6396. Violation of law a misdemeanor—Penalty. Any person, firm, 
corporation, or association violating any of the provisions of this act shall 
be guilty of a misdemeanor, and, upon conviction thereof, shall be fined 
in a sum not less than one hundred dollars nor more than one thousand 
dollars. 

History: En. Sec. 3, Ch. 161, L. 1917. 
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CHAPTER 26. 
CO-OPERATIVE AGRICULTURAL CORPORATIONS AND DISTRICTS. 
Section 6397. Formation of Agricultural Corporations or Co-operative Districts. 
6398. Petition—Contents and Filing—Bond. 
6399. Notice of Hearing of Petition. 
6400. Hearing of Petition—Findings of Court—lIssuance Certificate 
Incorporation. 
6401. Directors to Give Notice of First Meeting. 
6402. Procedure for Receiving Other Members. 
6403. Lien of Corporate Indebtedness Upon Membership Lands. 
6404. Creation of Subdivisions or Subdistricts. 
6405. Members and Membership Lands. 
6406. By-Laws, Adoption of. 
6407. By-Laws—Contents. 
6408. By-Laws, Recording and Amending. 
6409. Board of Directors—Powers. 
6410. Directors, Qualifications of—Quorum—Vacancies. 
6411. Election of Directors. 
6412. Elections—How Conducted—Voting. 
6413. Meetings—How Conducted—Voting—Election of Proxies. 
6414. Indebtedness—How Created—Limitations. 
6415. Creation of Debt—Passage of Resolution. 
6416. Notice of Hearing—Hearing—Order of Court. 
6417. Execution and Record of Mortgage—Lien. 
6418. Foreclosure of Mortgage—Procedure—Tax Levy. 
6419. Withdrawal of Lands—Procedure. 
6420. Withdrawal—Application to Court for Order. 
6421. Organization of Districts by Existing Associations—Procedure. 
6422. Dissenting Stockholders—Appraisal Value of Equity. 
6423. Hrrors—Effect. 
6424. Order of Court—Appeals. 
6425. Existing Corporate Laws Applicable. 
6426. Co-operative Agricultural Associations—Ownership of Enterprises— 
Powers. 
6427. Exception. 


6397. Formation of agricultural corporations or co-operative districts. 
At any time hereafter, any ten or more holders of title, or evidence of 
title, to agricultural, horticultural, or farm lands in this state, of an 
aggregate value of not less than seventy-five thousand dollars, who may 
desire to form a company, or district, for the purpose of promoting or 
improving the production, processing, storing, warehousing, marketing, 
of any or all agricultural, horticultural or farm or dairying products of the 
respective petitioners therefor, may incorporate themselves into an agri- 
cultural corporation, or co-operative agricultural district. 

History: En. Sec. 1, Art. 1, Ch. 152, L. 1921. 


6398. Petition—Contents and filing—Bond. Such persons must pre- 
pare, sign, acknowledge and file a petition with the clerk of the district 
eourt of the county in which the lands, or the greater portion of-the 
lands, included in the petition are situate; such petition to state: 

1. The name of the corporation, or district, proposed to be formed; 

2. The purpose for which it is formed; 

3. The place where its principal business is to be transaeted ; 

4, The number of its directors, or trustees, which shall not be less 
than three, and the names and residences of those who are selected for the 
first three months, and until their successors are elected and qualified; 
provided, such directors, or trustees, shall at all times be resident free- 
holders in the state of Montana; ’ 

5. The names and addresses of the petitioners applying for such 
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incorporation, or district, with a description of the lands which each 
owns and proposed to be submitted to said corporation or district, and the 
character of the same and their production; also a consent of the owners 
to submit the lands to the provisions hereof; 

6. The assessed valuation of the land; 

7. The term for which it is to exist, not exceeding forty years. 

8. If shares, acres, production, or other evidences of membership are 
to be used, the basis for issuing the same, in either value, acreage, or pro- 
duction, shall be stated. 

9. Such petition shall be accompanied by a map, giving location of 
the lands sought to be included in such corporation, or district; nothing 
herein to be construed as requiring such lands to be contiguous. 

A bond in the sum of one thousand dollars, to be approved by the 
clerk, conditioned for the payment of all costs incurred in the creation 
of such corporation, or district, shall be filed with the petition. 

History: En. Sec. 2, Art. 1, Ch. 152, L. 1921. 


6399. Notice of hearing of petition. Upon the filing of such petition 
-the clerk of the district court wherein the same shall be filed shall set 
the same for hearing before said court at a time not less than: ten nor 
more than twenty days from the date of filing such petition, and shall 
cause notice of such setting to be mailed or delivered to each of the per- 
sons purporting to be signers thereon, not less than ten days before such 
hearing, and post it in three public places in said county. 
History: En. Sec. 3, Art. 1, Ch. 152, L. 1921. 


6400. Hearing of petition—Findings of court—Issuance certificate 
incorporation. At the time specified in the notice of hearing, a district 
judge of the state of Montana shall, in open court, hear said petition 
and the evidence offered in support thereof, and determine whether or not 
the requirements of this act have been comphed with. If, upon such 
hearing, or adjournments thereof, as the court may order, the court does 
find that the petition substantially complies with the requirements of this 
act, and is true in all particulars, the court shall so find, and, in open 
court, shall enter upon its minutes and upon said petition, or attach 
thereto, its findings and order, to the effect that said petition complies 
with the requirements of this act and is true and correct in all particu- 
lars, as therein set forth, and its statements are supported by proper proof, 
and that such corporation, or district, is entitled to be created and become 
a body corporate. A duly certified copy of which petition, with the court’s 
order, or any indorsements thereon, shall be filed with the secretary of ° 
state of the state of Montana, who shall, upon such filing, issue a certifi- 
eate of incorporation under the seal of the state of Montana; duly certi- 
fied copies of the petition, with the court’s order, or indorsements thereon, 
shall also be filed with the county clerks and recorders of each county 
in which said corporation, or district, shall thereafter own or hold prop- 
erty or have property-holding memberships. Upon the issuance of such 
certificate, every corporation, or district, organized hereunder is hereby 
declared to be a quasi-public corporation for the promotion of public 
welfare, with all of the powers and authority of bodies corporate under 
the corporation laws of the state of Montana. 

History: En. Sec. 4, Art. 1, Ch. 152, L. 1921. 
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6401. Directors to give notice of first meeting. Within thirty days 
from and after the issuance of a certificate of incorporation, the persons 
named and designated. in the petition to be directors, or trustees, for the 
first three months, shall cause a written notice to be mailed or delivered 
to each and every signer of the petition of a proposed first meeting of 
said corporation, or district, for the purpose of adopting a common seal, 
adopting by-laws, and providing for the issuance of stock, or other evi- 
dences of membership of the members thereof, and for the transaction 
of such other business as may properly come before a meeting of the 
stockholders or members of a corporation, or district, formed for the 
purposes named in the petition. 

History: En. Sec. 5, Art. 1, Ch. 152, L. 1921. 


6402. Procedure for receiving other members. Whenever any cor- 
poration, or district, has been formed under the provisions hereof, it is 
authorized and directed to permit other holders of title, or evidence of 
title, of similar or like agricultural, horticultural, or farm lands within 
this state to become members thereof, upon such holder of title, or evi- 
dence of title, in manner and form as may be required by the laws of 
Montana and the rules of such corporation, or district, or its by-laws, 
applying for membership therein to the officers thereof by written applica- 
tion, duly acknowledged, containing a full, true and correct description 
of the lands owned by him and proposed to be contained in said corpora- 
tion, or district; a statement of his desire to become a member thereof, 
and his consent to submit his lands to the provisions hereof and to the 
administration of said corporation, or district, and its by-laws, and to its 
objects and purposes; and accompanying said application a map of the 
lands so owned by him and proposed to be submitted to said corporation, 
or district, its objects and purposes. If said application shall be in proper 
form, and the applicant be the holder of title, or evidence of title, to the 
lands described, and the uses of said land as represented in said peti- 
tion be similar to the uses of lands already included in said corporation, 
or district, a full, true, and correct copy of his application shall be made 
and filed in the office of principal place of business of the corporation, 
or district, and his original application shall be filed. and recorded in 
the office of the county clerk and recorder of the county in which the 
lands, or the greater portion thereof, are situate, and he shall thereupon 
be entitled to evidence of temporary membership, in shares or units of 
membership, in similar manner as original members thereof, and the said 
‘Jands described in the petition shall thereafter be construed to be a part 
of said corporation, or district, to all intents and purposes as though 
originally incorporated therein. Upon the consent of a majority of the 
members or stockholders given in the annual meeting or at a special 
meeting called as provided by law for that purpose, such new member or 
stockholder shall be entitled to full membership in such corporation, or 
district. 

History: En. Sec. 6, Art. 1, Ch. 152, L. 1921. 


6403. Lien of corporate indebtedness upon membership lands. From 
and after the date of the inclusion of any land or property as a member 
thereof in any corporation, or district, organized under the provisions 
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hereof, all mortgage or bonded indebtedness thereafter created by such 
corporation, or district, shall be deemed a first lien upon such member- 
ship lands, to the extent of not to exceed five per cent. of the assessed 
valuation thereof if the same shall be grazing or agricultural, and not to 
exceed ten per cent. of the assessed valuation thereof if the same shall be 
horticultural or vegetable producing lands. The recording of the copy 
of the articles of incorporation, or petition to become a member of such 
corporation, or district, shall be notice to all subsequent lien claimants 
that such lands are subject to a first lien of not to exceed the amount 
specified herein; provided, nothing herein shall be construed as placing 
a limit upon the indebtedness that may be made a lien against any of 
the corporate or property assets of the corporation, or district, as dis- 
tinguished from membership lands individually owned, and included 
therein for the purposes hereof. 
History: En. Sec. 7, Art. 1, Ch. 152, L. 1921. 


6404. Creation of subdivisions or subdistricts. Any corporation, or 
district, organized under the provisions hereof shall have the power to 
create subdivisions, or subdistricts, of said corporation, or district, by geo- 
graphical or other location, as shall best subserve the purposes of the 
corporation, or district, or the welfare of the membership of the corpora- 
tion, or district, residing in the proposed subdivision, or subdistrict; pro- 
vided, any property owned or acquired by the subdivision, or subdistrict, 
thus created shall at all times be the property of the corporation, or dis- 
trict, and its members and membership lands subject to the objects, 
purposes and liabilities of the corporation, or district, as herein provided. 

History: En. Sec. 8, Art. 1, Ch. 152, L. 1921. 


6405. Members and membership lands. The members of a corpora- 
tion, or district, organized hereunder shall be called ‘‘members;’’ the lands 
included by such members shall be called ‘‘membership lands.’’ 

History: En. Sec. 9, Art. 1, Ch. 152, L. 1921. 


6406. By-laws, adoption of. Every corporation, or district, formed 
‘ under this title, must, by majority action, at its organization meeting after 
incorporation, adopt a code of by-laws for its government, not inconsistent 
with the constitution and laws of this state. 

History: En. Sec. 1, Art. 2, Ch. 152, L. 1921. 


6407. By-laws—Contents. The by-laws, where no other provision is 
specially made, may provide for: = 

1. The time, place, and manner of calling and conducting meetings 
of stockholders, or members; 

2. The number of stockholders, or members, or quantity of units of 
membership in acres, lands, or production, as shall constitute a quorum; 

3. The mode of voting at stockholders’ meetings, and the method of 
voting by proxy; provided, that the same shall not be inconsistent with 
any of the provisions hereof or the laws of this state; 

4. The number of directors of the corporation, or district, and the 
time of the annual election of directors and the mode and manner of 
giving notice thereof; the officers, the manner of their election, their 
duties and tenure; 
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5. The directors having the power to sell, lease, mortgage, hypothe- 
cate, or otherwise dispose of the corporate assets of the corporation, or 
district, or any part thereof, as distinguished from membership lands. 

6. The by-laws may also provide for the manner of creating subdivi- 
sions, or subdistricts, by geographical location, or otherwise, for local 
groups or subdivisions of the corporation, or district, as may promote the 
objects of the corporation, or district, generally or the welfare of the mem- 
bership in the particular subdivision, or subdistrict; and may provide for 
local boards of directors, or executive committees, representing the board 
of directors, to manage the affairs of the subdivision, or subdistrict, thus 
created, subject to the direction and approval of the board of directors 
of the corporation, or district. 

History: En. Sec. 2, Art. 2, Ch. 152, L. 1921. 


6408. By-laws, recording and amending. The by-laws shall be recorded, 
and may be amended as provided in section 5932 of this code. 
History: En. Sec. 3, Art. 2, Ch. 152, L. 1921. 


6409. Board of directors—Powers. The corporate, or district, powers, 
business, and property of all corporations, or districts, formed under the 
provisions hereof must be exercised, conducted and controlled by a board, 
which shall never be less than three members; otherwise, the number of 
members of the board may be increased or diminished at any time by 
proper amendment of the by-laws with reference thereto. The directors 
shall have the power to sell, lease, mortgage, hypothecate, or otherwise 
dispose of the corporate assets of the corporation, or district, or any part 
thereof, as distinguished from membership lands. 

History: En. Sec. 4, Art. 2, Ch. 152, L. 1921. 


6410. Directors, qualifications of—Quorum—Vacancies. No person 
shall be eligible to be a director of any corporation, or district, organized 
under the provisions hereof, who is not himself a member of the corpora- 
tion, or district, and a resident agricultural freeholder in the state of 
Montana. <A quorum of the board of directors shall at all times be 
necessary for the transaction of business; provided, if the by-laws or 
board of directors shall provide for an executive committee, a quorum of 
such committee shall have authority to carry on business. Whenever a 
vacancy occurs in the office of a director, unless the by-laws shall other- 
wise provide, such vacancy may be filled by appointment by the board of 


directors. 
History: En. Sec. 5, Art. 2, Ch. 152, L. 1921. 


6411. Election of directors. Directors must be elected at the annual 
meeting, and may hold office for the term and in the manner as specified 
in the by-laws. 

History: En. Sec. 6, Art. 2, Ch. 152, L. 1921. 


6412. Elections—How conducted—Voting. All elections must be by 
ballot, and every stockholder, or member, or holder of a unit of member- 
ship in acres, production, or other evidence of membership shall have the 
right to vote in person or by a proxy in conformity with the provisions 
hereof, the constitution and laws of this state and the by-laws of the corpora- 
tion, or district. 

History: En. Sec. 7, Art. 2, Ch. 152, L. 1921. 
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6413. Meetings—How conducted—Voting—Election of proxies. At 
the organization meeting or any meeting of the stockholders or members 
of a corporation, or district, organized under the provisions hereof, each 
member and each unit of membership in acres, production, or other evi- 
dence of membership, shall be entitled to vote in person or by proxy. 
Corporate action at such meeting shall be determined by a majority of 
the membership and a majority of the acres, production; or units of 
membership, as may have been adopted. Any group of members of a 
subdivision, or subdistrict, of the corporation, or district, as may be 
defined and designated by the board of directors, or by-laws, shall, at a 
subdivision, or subdistrict, meeting called for the purpose, elect a. dele- 
gate or proxy to represent all of the membership in the subdivision, or 
subdistrict, at any such meeting. Where any subdivision, or subdistrict, 
fails to elect such delegate, any individual member may give proxy, pro- 
vided no person shall be entitled to act as proxy who is not himself a 
member of the corporation, or district, and a resident, agricultural, or 
horticultural freeholder in the state of Montana for not less than three 
years immediately preceding such meeting. 

History: En. Sec. 8, Art. 2, Ch. 152, L. 1921. 


6414. Indebtedness—How created—Limitations. The board of direct- 
ors, or other officers of a corporation, or district, organized under the 
provisions hereof, as such shall have no power to ineur any debt or liabil- 
ity which will be a hen upon its membership lands, except in accordance 
with the terms and provisions hereof. When at a meeting of the direct- 
ors of any corporation, or district, organized hereunder, of which meet- 
ing each director shall have received at least five days’ written or tele- 
graphic prior notice, it shall be determined to the interests of said corpora- 
tion, or district, for the promotion of its objects and business to create 
an indebtedness of said corporation, or district, secured by a first lien or 
mortgage upon all of the membership lands to the extent allowed under 
the provisions hereof, such meeting shall pass and spread at length upon 
their minutes a resolution specifying the purposes for which such debt is 
to be created, the amount thereof, the rate of interest to be paid thereon, 
and the manner and form of evidencing the same, and any coupons for 
interest thereon, and authorizing, directing, and empowering the execu- 
tive officers of the corporation, or district, to, upon the approval of the 
district court, as hereinafter provided for, make, execute and deliver 
bonds, notes, coupons, or other evidences of the debt, and mortgages, deeds 
of trust, or other instruments of mortgage and hypothecation for security 
of the same. 

History: En. Sec. 1, Art. 3, Ch. 152, L. 1921. 


6415. Creation of debt—Passage of resolution. Upon the passage of 
such resolution the executive officers of the corporation, or district, shall 
prepare and file their verified petition in the district court of the county 
of principal place of business of such corporation, or district, setting forth 
the fact of the passage of the resolution by the board of directors, the 
reason for the creation of such debt, and such other facts as may be 
necessary to fully advise the court with reference to such corporation, or 
district, its aims and objects and the purposes for which said debt is to be 
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created and the money expended, and- praying for the approval of the 
court for the creation of such debt and the mortgage and hypothecation 
of its membership lands as security therefor. 

History: En. Sec. 2, Art. 3, Ch. 152, L. 1921. 


6416. Notice of hearing—Hearing—Order of court. Upon presenta- 
tion of such petition to the court, the court shall set the same for hearing 
at a time not less than twenty nor more than forty days from the date 
of filing thereof, and direct personal notice to be given to such members 
as are within the state of Montana, and by mail to such members without 
the state; and by publication in some newspaper of general circulation 
in each of the counties in which membership lands to be affected are situ- 
ated, for not less than two weeks prior to the hearing of said petition; 
which notice shall state the name of the corporation, or district, its prin- 
cipal place of business, and the fact that it has applied to a district court 
(naming and describing the same), for leave to create a bonded indebted- 
ness of the amount prayed for, the maximum rate of interest proposed to 
be paid thereon, and time of maturity. On the day set for the hearing 
of the petition the court shall proceed to hear the same, and any objec- 
tions that may be filed to the granting hereof. If upon said hearing the 
court shall find (1) that notice has been given as required by this law and 
the orders of the court, (2) that the matters and things set forth in said 
petition are true, (3) that the objects and purposes for which the money 
is sought are within the legitimate objects and purposes for said corpora- 
tion, or district, for the carrying on of its business, and that the board 
of directors have determined that such fund is proper or required for the 
carrying on of its business, and (4) that the provisions of this law have 
been complied with, the court shall sign and order filed, entered, and 
docketed its judgment and decree, including its findings on said hearing, 
describing the lands and authorizing, ordering, and directing the execu- 
tive officers of such corporation, or district, to make, execute, and deliver 
notes, bonds, coupons, or other evidences of mdebtedness of the total 
amount prayed for in the petition, and the maximum interest to be per- 
mitted, and make, execute, sign, and deliver mortgage or deed of trust or 
instrument of hypothecation covering the real property of the corporation, 
or district, and all of the membership lands in said corporation, or dis- 
trict; said judgment to specify that for the payment of said debt and the 
interest thereon, as authorized, recourse shall first be had to the real 
property of said corporation, or district, separate and apart from the 
membership lands of the individual members thereof, and in the event of 
the failure of the corporate real property to fully satisfy, pay, and dis- 
charge, said debt and its interest, as the same may be due, to permit and 
allow recourse to be had in the form of first lien and right upon all mem- 
bership lands in said corporation, or district, to the extent authorized by 
the provisions hereof; provided, if a majority, as provided for in section 
6421, shall file written objection to the granting of the petition, the court 
shall dismiss the proceeding, and no similar proceeding shall be filed 
within six months thereafter. 

History: En. Sec. 3, Art. 3, Ch. 152, L. 1921. 


6417. Execution and record of mortgage—Lien. Upon the signing, 
entering, and docketing of a judgment authorizing the loan, the executive 
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officers of such corporation, or district, shall be authorized and empow- 
ered to make, execute, and provide for the sale and delivery of notes, 
bonds, coupons, or other evidences of indebtedness of said corporation, 
or district, and make, execute, and deliver mortgages and deeds of trust, 
or instruments of hypothecation, as required, as security for such debts 
and the interest thereon. Any such mortgage or deed of trust which may 
be executed and delivered in accordance herewith shall set forth at length 
the order and decree of the district court authorizing the same, and when 
recorded in the office of the county clerk and recorder of any county in 
which membership lands included in the membership of such corporation, 
or district, or any of the assets of said corporation, or district, are situ- 
ated, said mortgage shall be and become a first lien upon all the lands of 
said corporation, or district, and upon all of the membership lands of the 
individual members as may be included in said corporation, or district, 
situated in such county, as of the date when such lands became members 
of such corporation, or district, to the extent of the limitation of indebted- 
ness thereon herein provided for. 
History: En. Sec. 4, Art. 3, Ch. 152, L. 1921. 


6418. Foreclosure of mortgage—Procedure—Tax levy. In the event 
there shall be default in either principal or interest or the terms and con- 
ditions of any bonds, notes, or mortgages, or deeds of trust, made, exe- 
euted, and delivered pursuant to the authority hereof, the holder or hold- 
ers of such mortgage, or the trustee named in the deed of trust, shall be 
entitled to proceed to foreclose the same in the manner provided for in 
the Code of Civil Procedure, and the application for foreclosure shall be 
proceeded with as a foreclosure proceeding. If the court in such fore- 
closure shall find for the plaintiff and order foreclosure of the mortgage, 
_ or deed of trust, as prayed for, such court is hereby empowered in its dis- 
cretion to include in its judgment and decree of foreclosure an order and 
direction to the county clerk and recorder of each of the counties in which 
lands included in said mortgage are situated, ordering and directing the 
county clerks and recorders of such counties to levy and include as part 
of the taxes levied against the membership lands included therein, the 
proportion that such lands shall be liable for such indebtedness and costs 
so found to be due, which tax thus created shall be collected in whole 
or in part over a period of not to exceed three years, as the court shall 
in its order direct. 

History: En. Sec. 5, Art. 3, Ch. 152, L. 1921. 


6419. Withdrawal of lands—Procedure. Any person holding title, or 
evidence of title, to membership lands included in a corporation, or dis- 
trict, organized under the provisions hereof, subsequently desiring to with- 
draw his lands from such corporation, or. district, may do so upon present- 
ing to the board of directors his verified petition stating that he is the 
holder of title, or evidence of title, to membership lands included therein, 
particularly describing the same, with a map or plat thereof; that he is 
desirous of withdrawing from such corporation, or district, and tendering 
to said board the pro rata amount of liability of his lands for all of the 
corporation’s lawfully created and existing len habilities, together with 
his pro rata amount of interest due and to become due upon any such 
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_ liabilities to the maturity of the same. If the matters and things set forth 
in said petition shall be true, and said petitioner shall deposit with the 
board his pro rata amount of the liabilities as before herein set out, or 
furnish a receipt for such amount from the mortgage or lienholders, 
holding liens against such lands, the proper officers of the corporation, 
or district, shall make, execute, acknowledge, and deliver a release of said 
lands from incorporation, or district, and its liabilities. Upon presenta- 
tion of such release to the mortgage or lienholder claiming a right against 
said membership lands, they shall furnish their release thereof, which said 
release or releases may be filed and recorded in any county or counties 
in which said lands may be situated. The board of directors and ecor- 
porate assets of the corporation shall be responsible to any mortgage or 
lienholder and the withdrawee for the payments of such funds on their 
debt or liability. 
History: En. Sec. 6, Art: 3, Ch. 152, L. 1921. 


6420. Withdrawal—Application to court for order. In the event the 
board of directors shall refuse or fail for a period of thirty days to act 
upon such petition of withdrawal, the petitioner shall be entitled to apply 
to the district court in the county wherein said lands, or the larger pro- 
portion of the same, shall be situated, for an order of withdrawal, and 
upon his payment to the clerk of the court for the use and benefit of the 
holders of mortgages or other liens against said corporation or its mem- 
bership lands, of the pro rata amount of his land’s liabilities therefor, he 
shall be entitled to an order of withdrawal and release of his lands from 
said court. The filing with the clerk and recorder of a duly certified copy 
of such order permitting withdrawal, shall operate to release the mem- 
bership lands described therein from any liens of the corporation under 
the provisions hereof. 

History: En. Sec. 7, Art. 3, Ch. 152, L. 1921. 


6421. Organization of districts by existing associations—Procedure. 
Any co-operative, or other corporation, association, society, or group of 
individuals now or heretofore associated together for purposes and objects 
similar to those contemplated by the provisions hereof, desiring to come 
within the provisions hereof, may by resolution of their board of directors, 
direct written notice to be given to each. stockholder or member of their 
corporation or group of individuals, of the proposal to organize a cor- 
poration, or district, under the provisions hereof, and request ten or more 
of their members, qualified as herein provided for, to prepare and file in 
such county as they shall select to make their principal place of busi- 
ness, a petition in accordance with the provisions of section 6398. If 
thereafter not less than two-thirds of the stockholders, or members, as 
such, of such co-operative, or other corporation, association, society, or 
group of individuals, shall either file with the corporation, or district, 
their written consent to such reorganization, or petition to become mem- 
bers thereof, in accordance with the provisions hereof, or both, the board 
of directors, or other governing board of such existing co-operative, or 
other corporation, association, society, or group of individuals, shall be 
authorized to, through proper officers, transfer to such new corporation, 
or district, when organized, their corporate assets, real, personal, and 
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mixed. Any stockholder or member of any co-operative or other cor- 
poration or society reorganized under the provisions hereof, consenting to 
such reorganization but not including lands therein, shall be entitled to a 
certificate or shares of stock or other evidence of membership in such 
reorganized corporation, or district, of the par value equal to the value of 
his certificate or shares of stock or membership right in the previous 
existing co-operative or other corporation or society’s assets at the time 
of such reorganization, and shall be to this extent a stockholder or mem- 
ber; provided any stockholder or member of the corporation or group of 
individuals that are reorganizing shall not be considered as increasing the 
stock of the new corporation, so as to require consent of a majority of its 
members or stockholders to their admission. 
History: En. Sec. 8, Art. 3, Ch. 152, L. 1921. 


6422. Dissenting stockholders—Appraisal value of equity. In the 
event any stockholder or member of such existing co-operative, or other 
corporation, association, society, or group of individuals, shall decline to 
consent to such transfer, or refuse to become a member of such new 
organization, he must, within thirty days from and after receiving written 
notice of the transfer of said assets to the new corporation, or district, 
serve upon the officers of the newly created corporation, or district, and 
file in the district court of the county of its principal place of business, 
his petition, praying for the net value of his equity as a stockholder, or 
member, in said co-operative, or other corporation, association, society, or 
eroup of individuals, in its assets, determined and valued as of the date 
when the said property was transferred by the directors, or executive 
officers, to the new corporation, or district. Upon a failure to, within the 
time and in the manner specified herein, file such claim for appraisal and 
settlement, it shall be forever barred. 

History: En. Sec. 9, Art. 3, Ch. 152, L. 1921. 


6423. Errors—Effect. Mere error or omission in the description of 
any lands, or in the names of any of the holders of title, or evidence of 
title, to lands, shall not operate to render invalid any proceedings here- 
under or to deprive the district court of the subject-matter, unless such 
error or omission shall cause substantial injury. 

History: En. Sec. 10, Art. 3, Ch. 152, L. 1921. 


6424. Order of court—Appeals. Whenever under the provisions 
hereof any application is permitted to be made to the district court, 
or appeal allowed thereto, the action of the district court, upon such 
application, or appeal, shall be final, unless appealed from in accord- 
ance with the Code of Civil Procedure within sixty days from and after 
the date of the entry of the order or judgment. 

History: En. Sec. 11, Art. 3, Ch. 152, L. 1921. 


6425. Existing corporate laws applicable. Except as otherwise herein 
specifically provided, corporations, or districts, organized under the provi- 
sions hereof shall be governed and controlled by the laws relative to 
corporations generally. 

History: En. Sec. 12, Art. 3, Ch. 152, L. 1921. 


6426. Co-operative agricultural associations—Ownership of enter- 
prises—Powers. Any, either co-operative stock or non-profit non-stock, 
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agricultural association or company already existing or that may be here- 
after organized under the laws of Montana, may own and operate two or 
more co-operative enterprises in different parts of the state, and mdy 
exercise and possess the following powers by so providing in their articles 
of incorporation or in their by-laws: 

(a) That all powers of the association members or stockholders shall 
be exercised by duly elected delegates at any meeting of such delegates 
which may be ealled. They shall elect such officers and transact such 
business in the same manner as the association members or stockholders 
are empowered to do. Such officers and board of directors as the dele- 
gates may elect shall be known as ‘‘general officers’’ or ‘‘general board 
of directors.”’ 

(b) Stockholders or members of such co-operative stock or non-profit 
non-stock agricultural associations or companies shall be grouped into 
‘locals’? in such districts as the general board of directors may from 
time to time direct. 

(ec) Each local, with territorial limits as determined by the general 
board of directors, shall elect from among its stockholders or members 
one delegate and one alternate to represent the local at any meeting of 
the association or company. Such delegate and alternate shall serve for 
one year. The alternate shall serve as delegate at all meetings where 
the delegate may not be in attendance. 

(d) Each delegate shall have only one vote, regardless of the num- 
ber of stockholders or members which he may represent. 

History: En. Sec. 1, Ch. 93, L. 1921. 


6427. Exception. Nothing in this act shall be deemed or construed 
to limit the powers of the board of directors of any corporation. 
History: En. Sec. 2, Ch. 93, L. 1921. 
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6428. Declaration of policy. In order to promote, foster, and encourage - 
the intelligent and orderly marketing of agricultural products through 
co-operation and to eliminate speculation and waste; and to make the 
distribution of agricultural products as directly as can be efficiently done 
between producer and consumer; to stabilize the marketing problems of 
agricultural products, and to supply to its members necessary equipment, 
this act is passed. 

History: En. Sec. 1, Ch. 233, L. 1921. 


6429. Definitions as used in this act. 

(a) The term ‘‘agricultural products’’ shall inelude horticultural, viti- 
cultural, forestry, dairy, livestock, poultry, bee and any farm products; 

(b) The term ‘‘member’’ shall include actual members of associations 
without capital stock and holders of common stock in associations organ. 
ized with capital stock; 

(c) The term. ‘‘association’’ means any corporation organized under 
this act; and 

(d) The term ‘‘person’’ shall include individuals, firms, partnerships, 
corporations, and associations. 

Associations organized hereunder shall be deemed non-profit, inasmuch 
as they are not organized to make profits for themselves, as such, or for 
their members, as such, but only for their members as producers. 

This act shall be referred to as the ‘‘co-operative marketing act.’’ 

History: En. Sec. 2, Ch. 233, L. 1921. 


6430. Who may organize. Five or more persons engaged in the -pro- 
duction of agricultural products may form a non-profit co-operative associa- 
tion, with or without capital stock, under the provisions of this act. 

History: En. Sec. 3, Ch. 233, L. 1921. 


6431. Purposes. An association may be organized to engage in any 
activity in connection with the marketing or selling of the agricultural 
products of its members, or with the harvesting, preserving, drying, pro- 
cessing, canning, packing, storing, handling, shipping, or utilization 
thereof, or the manufacturing or marketing of the by-products thereof; 
or in connection with the manufacturing, selling, or supplying to its mem- 
bers of machinery, equipment, or supplies; or the financing of the above- 
enumerated activities; or in any one or more of the activities specified 
herein. 

History: En. Sec. 4, Ch. 233, L. 1921. 


6432. Preliminary investigation: Every group of persons contemplat- 
ing the organization of an association under this act is urged to com- 
municate with the dean of the state agricultural college, who will inform 
it whatever a survey of the marketing conditions affecting the commod- 
ities to be handled by the proposed association indicates regarding prob- 
able success. 

History: En. Sec. 5, Ch. 233, L. 1921. 


6433. Powers. Each association incorporated under this act shall have 
the following powers: 

(a) To engage in any activity in connection with the marketing, sell- 
ing, harvesting, preserving, drying, processing, canning, packing, storing, 
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handling, or utilization of any agricultural products produced or deliv- 
ered to it by its members; or the manufacturing or marketing of the 
by-products thereof; or in connection with the purchase, hiring, or use 
by its members of supplies, machinery, or equipment; or in the financing 
of any such activities; or in any one or more of the activities specified in 
this section. No association, however, shall handle the agricultural prod- 
ucts of any non-member. 

(b) To borrow money and to make advances to members. 

(c) To act as the agent or representative of any member or members 
in any of the above mentioned activities. 

(d) To purchase or otherwise acquire, and to hold, own, and exercise 
all rights of ownership in, and to sell, transfer, or pledge shares of the 
capital stock or bonds of any corporation or association engaged in any 
related activity or in the handling or marketing of any of the products 
handled by the association. 

(e) To establish reserves and to invest the funds thereof in bonds or 
such other property as may be provided in the by-laws. 

(f) To buy, hold, and exercise all privileges of ownership, over such 
real or personal property as may be necessary or convenient for the con- 
ducting and operation of any of the business of the association or inci- 
dental thereto. 

(g) To do each and every thing necessary, suitable, or proper for 

the accomplishment of any one of the purposes or the attainment of any 
one or more of the objects herein enumerated or conducive to or expedient 
for the interest or benefit of the association; and to contract accordingly ; 
and in addition to exercise and possess all powers, rights and privileges 
necessary or incidental to the purposes for which the association is organ- 
ized or to the activities in which it is engaged; and in addition any other 
rights, powers, and privileges granted by the laws of this state to ordi- 
nary corporations, except such as are inconsistent with the express provi- 
sions of this act, and to do any such thing anywhere. 

History: En. Sec. 6, Ch. 233, L. 1921. 


6434. Members. (a) Under the terms and conditions prescribed in 
its by-laws, an association may admit as members, or issue common stock, 
only to persons engaged in the production of the agricultural products 
to be handled by or through the association, including the lessees and 
tenants of land used for the production of such products and any lessors 
and landlords who receive as rent part of the crop raised on the leased 
premises. 

(b) If a member of a non-stock association be other than a natural 
person, such member may be represented by any individual, associate, 
cfficer, or member thereof duly authorized in writing. 

(c) One association organized hereunder may become a member or 
stockholder of any other association or associations, organized hereunder. 

History: En. Sec. 7, Ch. 233, L. 1921. 


6435. Articles of incorporation. Each association formed under this 
act must prepare and file articles of incorporation, setting forth: 

(a) The name of the association; 

(b) The purposes for which it is formed; 
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(c) The place where its principal business will be transacted; 

(d) The term for which it is to exist, not exceeding forty years; 

(e) The number of its directors or trustees, which shall not be less 
than five nor more than thirteen, and the names and residences of those 
who are appointed for the first three months and until their successors are 
elected and qualified. 

(f) If organized without capital stock, whether the property rite 
and interest of each member shall be equal or unequal; and if unequal, the 
articles shall set forth the general rule or rules applicable to all members 
by which the property rights and interests, respectively, of each member 
may and shall be determined and fixed and the association shall have the 
power to admit new members who shall be entitled to share in the prop- 
erty of the association with the old members, in accordance with such 
general rule or rules. This provision of the articles of incorporation shall 
not be altered, amended, or repealed except by the written consent or 
vote of three-fourths of the members. 

(g) The articles must be subscribed by the incorporators and acknowl- 
edged by one of them before an officer authorized by the law of this 
state to take and certify acknowledgments of deeds and conveyances; and 
shall be filed in accordance with the provisions of the general corporation 
law of this state, and when so filed the said articles of incorporation, or 
certified copies thereof, shall be received in all the courts of this state, 
and other places, as prima facie evidence of the facts contained therein, 
and of the due incorporation of such association. A certified copy of the 
articles of incorporation shall also be filed with the dean of the state 
college of agriculture. 

History: En. Sec. 8, Ch. 233, L. 1921. 


6436. Amendments to articles of incorporation. The articles of incor- 
poration may be altered or amended at any regular meeting or at any 
special meeting called for that purpose. An amendment must first be 
approved by two-thirds of the directors and then adopted by a vote repre- 
senting a majority of all the members of the association. Amendments to 
the articles of incorporation when so adopted shall be filed in accordance 
with the provisions of the general corporation law of this state. 

History: En. Sec. 9, Ch. 233, L. 1921. 


6437. By-laws. Each association incorporated under this act must, 
within thirty days after its incorporation, adopt for its government and 
management a code of by-laws, not inconsistent with the powers granted 
by this act. A majority vote of the members or stockholders, or their 
written assent, is necessary to adopt such by-laws. Each association under 
its by-laws may also provide for any or all of the following matters: 

(a) The time, place and manner of calling and conducting its meetings. 

(b) The number of stockholders or members constituting a quorum. 

(c) The right of members or stockholders to vote by proxy or by 
mail or by both, and the conditions, manner, form, and effects of such votes. 

(d) The number of directors constituting a quorum. 

(e) The qualifications, compensation and duties and term of office of 
directors and officers; time of their election and the mode and manner 
of giving notice thereof. 
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(f) Penalties for violations of the by-laws. 

(g) The amount of entrance, organization and membership fees, if 
any; the manner and method of collection of the same, and the purposes 
for which they may be used. 

(h) The amount which each myo icre or stockholder shall be required 
to pay annually or from time to time, if at all, to carry on the business 
of the association, the charge, if any, to be paid by each member or 
stockholder for services rendered by the association to him and the time 
of payment and the manner of collection; and the marketing contract 
between the association and its members or stockholders which every mem- 
ber or stockholder may be required to sign. 

(i) The number and qualification of members or stockholders of the 
association and the conditions precedent to membership or ownership of 
common stock; the method, time, and manner of permitting members to 
withdraw or the holders of common stock to transfer their stock; the 
manner of assignment and transfer of the interest of members, and the 
shares of common stock; the conditions upon which, and the time when 
membership of any member shall cease. The automatic suspension of the 
rights of a member when he ceases to be eligible to membership in the 
association, and mode, manner, and effect of the expulsion of a member; 
manner of determining the value of a member’s interest and provision 
for its purchase by the association upon the death or withdrawal of a 
member or stockholder or upon the expulsion of a member or forfeiture 
of his membership, or at the option of the association, by conclusive 
appraisal by the board of directors. In case of the withdrawal or expul- 
sion of a member the board of directors shall equitably and conclusively 
appraise his property interests in the association and shall fix the amount 
thereof in money, which shall be paid to him within one year after such 
expulsion or withdrawal. 

History: En. Sec. 10, Ch. 233, L. 1921. 


6438. General and special meetings—How called. In its by-laws each 
association shall provide for one or more regular meetings annually. The. 
board of directors shall have the right to call a special meeting at any 
time, and ten per cent. of the members or stockholders may file a petition 
stating the specific business to be brought before the association and 
demand a special meeting at any time. Such meeting must thereupon be 
called by the directors. Notice of all meetings, together with a statement 
of the purposes thereof, shall be mailed to each member at least ten days 
prior to the meeting; provided, however, that the by-laws may require 
instead that such notice may be given by publication in a newspaper of 
general circulation, published at the principal place of business of the 
association. 

History: En. Sec. 11, Ch. 233, L. 1921. 


6439. Directors—Election. The affairs of the association shall be man- 
aged by a board of not less than five directors, elected by the members 
or stockholders from their own number. The by-laws may provide that 
the territory in which the association has members shall be divided into 
districts and that the directors shall be elected according to such districts. 
In such a case the by-laws shall specify the number of directors to be 
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elected by each district, the manner and method of reapportioning the 
directors and of redistricting the territory covered by the association. 
The by-laws may provide that primary elections should be held in each 
district to elect the directors apportioned to such districts and the result 
of all such primary elections must be ratified by the next regular meet- 
ing of the association. 

An association may provide a fair remuneration for the time actually 
spent by its officers and directors in its service. No director, during the 
term of his office, shall be a party to a contract for profit with the asso- 
ciation differing in any way from the business relations accorded regular 
members or holders of common stock of the association, or to any other 
kind of contract differing from terms generally current in that district. 

When a vacancy on the board of directors occurs, other than by expira- 
tion of term, the remaining members of the board, by a majority vote, 
shall fill the vacancy, unless the by-laws provided for an election of 
directors by district. In such a case the board of directors shall imme- 
diately call a special meeting of the members or stockholders in that dis- 
trict to fill the vacancy. 

History: En. Sec. 12, Ch. 233, L. 1921. 


6440. Election of officers. The directors shall elect from their number 
a president and one or more vice-presidents. They shall also elect a 
secretary and treasurer, who need not be directors, and they may combine 
the two latter offices and designate the combined office as secretary- 
treasurer. The treasurer may be a bank or any depositary, and as such 
shall not be considered as an officer, but as a function of the board of 
directors. In such ease the secretary shall perform the usual accounting 
duties of the treasurer, excepting that the funds shall be deposited: only 
as authorized by the board of directors. 

History: En. Sec. 13, Ch. 233, L. 1921. 


6441. Stock—Membership certificates—When issued—Voting—Liabil- 
ity—Limitations on transfer and ownership. When a member of an 
association established without capital stock, has paid his membership fee 
in full, he shall receive a certificate of membership. 

No association shall issue stock to a member until it has been fully paid 
for. The promissory notes of the members may be accepted by the asso- 
ciation as full or partial payment. The association shall hold the stoek 
as security for the payment of the note, but such retention as security 
shall not affect the members’ right to vote. 

Except for debts lawfully contracted between him and the associa- 
tion, no member shall be liable for the debts of the association to an 
amount exceeding the sum remaining unpaid on his membership fee or his 
subscription to the capital stock, including any unpaid balance on any 
promissory notes given in payment thereof. 

No stockholder of a co-operative association shall own more than one- 
twentieth of the issued common stock of the association; and an associa- 
tion, in its by-laws, may lmit the amount of common stock which one 
member may own to any amount less than one-twentieth of the issued 
common stock. 

No member or stockholder shall be entitled to more than one vote. 
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The by-laws shall prohibit the transfer of the common stock of the 
association to persons not engaged in the production of the agricultural 
products handled by the association, and such restrictions must be printed 
upon every certificate of stock subject thereto. 

The association may at any time; except when the debt of the associa- 
tion exceeds fifty per cent. of the assets thereof, buy in or purchase its 
common stock at book value thereof as conclusively determined by the 
board of directors and pay for it in cash within one year thereafter. 

History: En. Sec. 14, Ch. 233, L. 1921. 


6442. Removal of officer or director. Any member may bring charges 
against an officer or director by filing them in writing with the secretary 
of the association, together with a petition signed by ten per cent. 
of the members, requesting the removal of the officer or director in 
question. The removal shall be voted upon at the next regular or special 
meeting of the association and, by a vote of a majority of the members, 
the association may remove the officer or director and fill the vacancy. 
The director or officer against whom such charges have been brought 
shall be informed in writing of the charges previous to the meeting and 
shall have an opportunity at the meeting to be heard in person or by 
counsel and to present witnesses; and the person or persons bringing the 
charges against him shall have the same opportunity. 

In case the by-laws provide for election of directors by districts with 
primary elections in each district, then the petition. for removal of a 
director must be signed by twelve per cent. of the members residing in 
the district from which he was elected. The board of directors must call 
a special meeting of the members residing in that district to consider the 
removal of the director. By a vote of the majority of the members of that 
district, the director in question shall be removed from office. 

History: En. Sec. 15, Ch. 233, L. 1921. 


6443. Referendum. Upon demand of forty per cent. of the entire 
board of directors any matter that has been approved or passed by the 
board must be referred to the entire membership or the stockholders for 
decision at the next special or regular meeting; provided, however, that 
a special meeting may be called for the purpose. 

History: En. Sec. 16, Ch. 233, L. 1921. 


6444. Marketing contract. The association and its members may make 
and execute marketing contracts, requiring the members to sell, for any 
period of time, not over ten years, all or any specified part of their agri- 
cultural products or specified commodities exclusively to or through the 
association or any facilities to be created by the association. The contract 
may provide that the association may sell or resell the products of its 
members with or without taking title thereto; and pay over to its mem- 
bers the resale price, after deducting all necessary selling, overhead and 
other costs and expenses. 

The by-laws and the marketing contract may fix, as liquidated damages, 
specific sums to be paid by the member or stockholder to the association 
upon the breach by him of any provisions of the marketing contract 
regarding the sale or delivery or withholding of products and may further 
provide that the member will pay all costs, premiums for bonds, expenses 
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and fees in case any action is brought upon the contract by the associa- 
tion, and any such provisions shall be valid and enforceable in the courts 
of this state. 

In the event of any such breach or threatened breach of such market- 
ing contract by a member, the association shall be entitled to an injunc- 
tion to prevent the further breach of the contract, and to a decree of spe- 
cific performance thereof. Pending the adjudication of such an action and 
upon filing a verified complaint showing the breach or threatened breach, 
and upon filing a sufficient bond, the association shall be entitled to a 
temporary restraining order and preliminary injunction against the 
member. 

History: En. Sec. 17, Ch. 233, L. 1921. 


6445. Annual reports. Each association formed under this act shall 
prepare and make out an annual report on forms furnished by the com- 
missioner of agriculture, or other state official designated to receive such 
reports, containing the name of the association, its principal place of» 
business and a general statement of its business operations during the 
fiscal year, showing the amount of capital stock paid up and the number 
of stockholders of stock association or the number of members and amount 
of membership fees received, if a non-stock association; the total expenses 
of operations; the amount of its indebtedness or liability, and its balance 
sheets. 

History: En. Sec. 18, Ch. 233, L. 1921. 


6446. Contracts and agreements with other associations. Any asso- 
ciation may, upon resolution adopted by its board of directors, enter into 
all necessary and proper stipulations, agreements, and contracts and 
arrangements with any other co-operative corporation, association or 
associations, formed in this or in any other state, for the co-operative 
and more economical carrying on of its business, or any part or parts 
thereof. Any two or more associations may, by agreement between them, 
unite in employing and using or may separately employ and use the same 
methods, means, and agencies for carrying on and conducting their respect- 
ive businesses. 

History: En. Sec. 19, Ch. 233, L. 1921. 


6447. Association heretofore organized may adopt the provisions of 
this act. Any corporation or association organized under previously exist- 
ing statutes, may by a majority vote of its stockholders or members be 
- brought under the provisions of this act by limiting its membership and 
adopting the other restrictions as provided herein. It shall make out in 
duplicate a statement signed and sworn to by its directors, upon forms 
supplied by the corporation commissioners, to the effect that the corpora- 
tion or association has by a majority vote of its stockholders or members 
decided to accept the benefits and be bound by provisions of this act. 
Articles of incorporation shall be filed as required in section 6435, except 
that they shall be signed by the members of the board of directors. The 
filmg fee shall be the same as for filing an amendment to articles of 
incorporation. 

YWistory: En. Sec. 20, Ch. 233, L. 1921. 
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6448. Constitutionality. If any section of this act shall be declared 
unconstitutional for any reason, the remainder of the act shall not be 
affected thereby. 

History: En. Sec. 21, Ch. 233, L. 1921. 


6449. Filing fees. For filing articles of incorporation an association 
organized hereunder shall pay to the secretary of state, five dollars; and 


for filing an amendment to the articles, two and 50/100 dollars. 
History: En. Sec. 22, Ch. 233, L. 1921. 


CHAPTER 28. 
INCORPORATION OF COLLEGES AND SEMINARIES. 


Section 6450. How Incorporated. 
6451. Articles of Incorporation—Contents. 
6452. Board of Trustees—Term—Quorum—Powers. 


6450. How incorporated. Any number of persons who desire to estab- 
lish a college or seminary of learning may incorporate themselves as pro- 
vided in this part. 


History: Ap. p. Sec. 1, p. 44, L. 1883; amd. Sec. 750, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 619, 5th Div. Comp. Stat. 1887; (4221, Rev. C. 1907. Cal. Civ. C. Sec. 649. 


6451. Articles of incorporation—Contents. In lieu of the requirements 
of section 5905 of this code, the articles of incorporation must contain: 

1. The name of the corporation; 

2. The purposes for which it was organized; 

3. The place where the college or seminary is to be conducted; 

4. The number of its trustees, which shall not be less than three nor 
more than thirteen, and the names and residences of the trustees. The 
term for which the trustees named and their successors are to hold office 
may also be stated. If it is desired that the trustees or any portion of 
them shall belong to any organization, society, or church, such limitation 
shall be stated; 

5. The names of those who have subscribed money or property to 
assist in founding the seminary or college, together with the amount of 
money and description of property subscribed. 


History: Ap. p. Sec. 3, p. 44, L. 1883; amd. Sec. 751, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 621, 5th Div. Comp. Stat. 1887; 4222, Rev. C. 1907. Cal. Civ. C. Sec. 649. 


6452. Board of trustees—Term—Quorum—Powers. Unless otherwise 
provided in the articles of incorporation, the board of trustees must, as 
soon as organized, so classify themselves that one-third of their number, 
as near as possible, must go out of office every year, and thereafter the 
trustees shall hold office for three years. A majority of the trustees con- 
stitute a quorum for the transaction of business, and the office of the 
corporation must be at the college or seminary. 

The trustees have power: 

1. To elect, by ballot, annually one of their number as president, and 
another as secretary; also any person as treasurer of the board; 

2. Upon the death, removal out of the state, or other vacancy in the 
office, or expiration of the term of any trustee, to elect another in his 
place. If such corporation is formed under the patronage or authority of 
a church organization, the trustees may be elected by the presbytery, 
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conference, convocation, or other ruling body of such church. If formed 
by a society, then by the members of the society; 

3. To elect additional trustees; provided, the whole number elected 
must never exceed thirteen at any one time; 

4. To declare vacant the-seat of any trustee who absents himself from 
eight successive meetings of the board; 

5. To receive and hold, by purchase, gift, devise, bequest, or grant. 
real estate or personal property for educational purposes connected with 
the corporation, or for the benefit of the institution ; 

6. To sell, mortgage, lease, contract, and otherwise use and dispose 
of the property of the corporation in such manner as they shall deem 
conducive to the prosperity of the corporation ; 

7. To direct and prescribe the course of study and discipline to be 
observed in the college or seminary; 

8. To appoint a president of the college or seminary, who shall hold 
his office during the pleasure of the trustees; 

9. To appoint such professors, tutors, and other officers as they shall 
deem necessary, who shall hold their offices during the pleasure of the 
trustees ; 

10. To grant such literary honors as are usually granted by any uni- 
versity, college, or seminary of learning in the United States, and in 
testimony thereof to give suitable diplomas under their seal, and signature 
of such officers of the corporation and the institution as they may deem 
expedient ; 

11. To fix salaries of the president, professors, and other officers and 
employees of the college or seminary ; 

12. To make all by-laws and ordinances necessary and proper to carry 
into effect the preceding powers and necessary to advance the interests 
of the college or seminary; provided, that no by-law or ordinance shall 
conflict with the constitution or laws of the United States, or of this state. - 


History: En. Sec. 752, Civ. C. 1895; re-en. Sec. 4233, Rev. C. 1907. Cal. Civ. C. 
Sec. 650. 


CHAPTER 29. 
INCORPORATION OF RELIGIOUS, SOCIAL, AND BENEVOLENT CORPORATIONS. 


Section 6453. Churches, Charities, and Fraternal Societies. 
6454. Incorporation of Religious or Benevolent Society. 
6455. Number of Directors—<Articles of Incorporation—Powers. 
6456. By-Laws, Matters Which May Be Embraced In. 
6457. Incorporation of Church or Religious Societies. 
6458. Power to Mortgage or Sell Property. 
6459. Religious Organization—Incorporation, Power, and Management of 
Diocesan Corporation. 
6460. Formation and Powers of Parish or Local Religious Corporations, 
6461. Repeal or Modification of Existing Laws. 

6453. Churches, charities, and fraternal societies. Associations, where 
pecuniary profit is not the object, for the purpose of establishing and 
conducting churches, hospitals, lyceums, musical, and scientific societies, 
libraries, lodges of Free and Accepted Masons, Independent Order of Odd 
Fellows, Independent Order of Good Templars, granges of Patrons of 
Husbandry, and all other associations, societies, and orders of like char- 
acter, and social clubs and agricultural societies, stockgrowers’ associa- 
tions, and other associations of like character, including local, independ- 
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ent, and subordinate organizations, as well as state, respectively, super- 
visory, governing, and grand organizations and bodies of any such asso- 
ciations, society, or order, may become incorporated upon complying with 
the provisions of this chapter. 


History: Sec. 4224, Rev. C. 1907. Cal. to 676, Fifth Division Compiled Statutes 
Civ. C. Sec. 593. 1887; amended as sections 860 to 865, Civil 


Note.—Earlier acts regulating corpora- Code 1895. The law is here given as en- 


tions of this class were sections 1 to 7, pp. 2¢ted by chapter 70, Laws of 1903, appear- 
49 to 51, Laws of 1879; appearing as sec- ing as sections 4224 to 4229, Revised Codes 


tions 292 to 298, Fifth Division Revised 1907, with subsequent amendments. 
Statutes 1879; re-enacted as sections 670 


6454. Incorporation of religious or benevolent society. It shall be 
lawful for any such association, at any regular meeting thereof, or at a 
special meeting for that purpose called, to adopt, by a vote of two- 
thirds of the members thereof then present, a resolution to the following 
effect : 

‘*Resolved. That the trustees of this (church, synod, presbytery, con- 
ference, assembly, lodge, grand lodge, or other association, as the case 
may be), to-wit: (A. B., C. D., ete., giving the names of the duly elected 
trustees or directors) be and are hereby authorized to incorporate this 
(church, synod, presbytery, conference, assembly, lodge, grand lodge, or 
other association, as the case may be), and for that purpose to file with 
the proper officer articles of incorporation as required by law.’’ The 
trustees or directors named in such resolution must conduct the affairs of 
the corporation so formed until their successors are elected and qualified. 
In case two or more of the associations mentioned in this chapter own 
or are desirous of owning real or personal property conjointly, and man. 
aging the same conjointly, where pecuniary profit is not the object, they 
may each, by resolution adopted in the same manner as hereinabove 
provided ‘in this section, instruct their trustee or director, or trustees or 
directors, respectively, to act in conjunction in incorporating under the 
provisions of this chapter, and in the articles of incorporation, or in their 
respective by-laws, may provide for the annual election of the trustees 
of the corporation who shall succeed those named in the articles of 
incorporation. 


History: Sec. 4225, Rev. C. 1907; amd. Sec. 1, Ch. 101, L. 1909. See also history 
of Sec. 6453. 


6455. Number of directors—Articles of incorporation—Powers. The 
trustees or directors, of whom there must not be less than three and not 
more than thirteen in the aggregate, named in such resolution or resolu- 
tions, may thereupon make, file, and record in the office of the county 
clerk of the county where such association or associations is or are located, 
if such association or associations be local or subordinate associations, or 
in the office of the secretary of state, if such association be a state, repre- 
sentative, supervisory, governing, or grand organization or body, articles 
of incorporation, and must attach to such articles a copy of the resolu- 
tion or resolutions provided for in the preceding section, certified to by 
the president or other presiding officer, and the secretary or other record- 
ing officer of such meeting or meetings. In leu of the requirements of 
section 5905 of this code, such articles of incorporation must contain the 
following: 
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1. The name of the corporation. 

2. The purpose for which it is organized. 

3. The number of trustees or directors for the first year of the cor- 
-porate existence of such incorporation. 

Corporations so organized may have continual succession, have a com- 
mon seal, elect all necessary officers, adopt by-laws not inconsistent with 
law, and enforce the same by appropriate penalties, and have the same 
rights as other corporations in prosecuting and defending suits at law; 
may take and hold, by purchase, gift, devise, or bequest, personal or real 
estate, and may use and dispose thereof only for the purpose for which 
the corporation is organized. 

History: Sec. 4226, Rev. C. 1907; amd. Sec. 1, Ch. 101, L. 1909. See also history 
of Sec. 6453. 

6456. By-laws, matters which may be embraced in. Corporations 
organized for purposes other than profit may, in their by-laws, ordinances, 
constitutions, or articles of incorporation, in addition to the provisions in 
the preceding section, provide for: 

1. The qualification of members, mode of election, and terms of 
admission to membership ; ; 

2. The fees of admission and dues to be paid into their treasury by 
members; 

3. The number of members that constitutes a quorum at any meeting 
of the corporation, and an election of officers of the corporation by a 
meeting so constituted shall be as valid as if there had been a majority 
of the members present thereat and voting; 

4. The expulsion and suspension of members for misconduct or non- 
payment of dues; also for restoration to membership; 

5. Contracting, securing, paying, and limiting the amount of their 
indebtedness ; 

6. Other regulations, not repugnant to the constitution or laws of 
the state and consonant with the objects of the corporation. 

History: Sec. 4227, Rev. C. 1907. See also history of Sec. 6453. 


6457. Incorporation of church or religious societies. The representa- 
tive body of any church or religious society in this state, such as 
conference, synod, convocation, convention, or the like, may elect not less 
than three of its members of such church or religious society as trustees, 
with authority to form a corporation for holding and administering all 
trust funds for general or special purposes, or for holding the legal title 
to real estate for use and in trust for the said church or society, or any 
congregation or parish thereof, and for conducting and transacting the 
business affairs of such church or religious society, or any congregation 
or parish thereof; and any church or religious society may authorize the 
formation of as many corporations of this character as may be deemed 
necessary and proper for this purpose. Such persons so appointed as 
trustees must thereupon make, execute, acknowledge, and file articles of 
incorporation in the office of the county clerk and recorder of the county 
wherein such business is to be transacted, and a certified copy thereof in 
the office of the secretary of the state of Montana. Such articles may 
contain the statements set forth in section 6455. There must be attached to 
the articles of incorporation a transcript of the record of their election as 
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such trustees, certified to by the presiding and recording officer of the 
body by which they are elected, and thereupon such persons and their 
successors in office shall become a body politic and corporate, and shall 
have and exercise the powers set forth in the two preceding sections, and 
such corporation may, also, in its by-laws or articles of incorporation, 
provide for the number, name, or designation of its officers, their qualifica- 
tions, duties, terms of office, and manner and time of election or appoint- 
ment. 
History: Sec. 4228, Rev. C. 1907. See also history of Sec. 6453. 


6458. Power to mortgage or sell property. Corporations of this 
character mentioned in this chapter, heretofore organized or that may be 
hereafter organized, may mortgage or sell real and personal property 
held by them in such way and through such officers as may be authorized 
by their constitutions, by-laws, or resolutions. 

History: Sec. 4229, Rev. C. 1907. See also history of Sec. 6453. 


6459. Religious organizations—Incorporation, power, and management 
of diocesan corporation. Religious corporations partaking, holding, receiv- 
ing, and disposing of any real or personal property for the use and benefit 
of any diocese now or hereafter existing of any religious denomination 
in the state, and for administering the temporalities thereof, and for the 
further purposes, and with the powers hereinafter specified, may be created 
in the manner and with the powers, privileges, and franchises herein stated, 
to-wit : 

The bishop of any diocese in which any such corporation is to be 
located may associate with himself the vicar-general and chancellor of 
such diocese, if such dignitaries or officers there be in his denomination, 
and if not, then such dignitaries or officers as may be next in order to 
him, according to the rules or organization of his denomination, and two 
in number, and in any such case these three, or a majority of them, may 
designate and associate with themselves, or may cause to be selected, in 
accordance with the rules or any such denominations to which they may 
belong, two other members of the same religious denomination, and resi- 
dents of such diocese, and upon adopting, signing, and acknowledging, in 
duplicate, a certificate, or articles of incorporation, reciting the facts of 
the association, and of the selection and designation of such two additional 
persons, and containing the same general purpose, and place of location 
of such corporation, and filing of one of said duplicates in the office of 
the county clerk and recorder of the county in which the place of location 
of such corporation is to be situated, and the other in the office of the 
secretary of state of this state; the said five persons and their successors 
in office shall become a corporation, with power to take, hold, receive, 
and dispose of any real or personal property, or both, for the use and 
benefit of such diocese, and for the use and benefit of the religious denom- 
ination therein, constituting such diocese, and to administer the temporali- 
ties of such diocese, and to establish and conduct schools, seminaries, 
colleges, and any benevolent, charitable, religious, or missionary work, or 
society or such religious denominations within such diocese, with all the 
powers and privileges of religious corporations, and shall be capable of 
suing and being sued, holding, purchasing, and receiving title by devise, 
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gift, grant, or otherwise, of and to any property, real or personal, and 
shall have power to mortgage, sell, and convey the same, or any part 
thereof, and may adopt and establish by-laws, and make all rules and 
regulations deemed by them necessary or expedient for the management 
of its affairs in accordance with law. The persons who may hold the office 
respectively of bishop, vicar-general, and chancellor in such denomination, 
within and for such diocese, and their successors in office, or the two 
persons who may hold offices next in rank to that of bishop in any 
denomination, not having offices or dignitaries designated by name as 
vicar-general or chancellor, shall, by virtue of their respective offices, 
always be members of such corporation, but on ceasing to hold such 
office, the corporate membership of each shall at once cease; the term of 
office of such two persons selected and designated as aforesaid, in addition 
to the bishop, and two other officers or dignitaries, shall be two years 
from the time of their appointment, and until their respective successors 
are chosen, and have accepted such office. The successors, respectively, of 
such two persons so selected by the said bishop, vicar-general, and 
chancellor, and so signing such articles of incorporation, or corporators, 
shall, unless otherwise provided in the articles of incorporation, always be 
chosen by- the said other three corporators, namely, the bishop, vicar- 
general, and chancellor, or by any two of them in the case of any denom- 
ination having dignitaries designated by these names, and wherever a 
vacancy shall occur in such membership as to any such corporator so 
selected, and as often as any such vacancy shall, for any cause, occur, 
whether by expiration of term, by resignation, death, or otherwise, the 
aforesaid three official corporators shall have power to fill such vacancy; 
provided, however, that in any denomination having a bishop, but not 
having a vicar-general or chancellor, by such name designated, then these 
powers shall be exercised by the bishop, and the other official corporators, 
or any two of them. Every such appointment shall be in writing and 
entered of record in the minutes of the corporation, and such appointees 
shall be members of such religious denomination, and residents of the 
diocese in which the corporation is located. Any corporator so selected 
may at any time resign, and thereby cease to be a member of such corpora- 
tion. Such resignation and its acceptance shall be entered on the minutes 
of said corporation. In case of vacancy in the office of bishop, or of a 
temporary suspension of his powers to act, the administrator of the 
diocese, or such other person as may be appointed, according to the rules 
of the particular denomination, to preside over and administer the spiritual 
and temporal affairs of the diocese during such vacancy, or suspension 
of powers of the bishop, and while he is such administrator or appointee 
shall be a member of said corporation with all the powers of such cor- 
porator that are by this act vested in such bishop, and may act in his 
place and stead, but his membership shall at once cease whenever such 
vacancy in the office of bishop shall be filled, or such bishop shall be no 
longer incapacitated to act by reason of such suspension of his authority. 
Any member of such corporation may, by writing signed by him, appoint 
a proxy to represent and act for him, and in his name and stead to vote 
at any meeting of such corporation. 


History: En. Sec. 1, Ch. 87, L. 1913. 
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6460. Formation and powers of parish or local religious corporations. 
Whenever, and as often as it may be deemed advisable, or desired by the 
bishop of any religious denomination within the state of Montana, to have 
ereated or organized any parish or local religious corporation within the ~ 
state for the purpose, and with the powers hereinafter specified, he may 
associate with himself the vicar-general of the same diocese, if there be 
such a dignitary or officer in such denomination, or if not, then the 
dignitary or officer next in rank to the bishop in said diocese, and the 
pastor or rector or dignitary performing the function of a pastor or rector 
in the particular denomination, and of the parish or local congregation 
wherein any such corporation is to be located, and which shall be within 
the diocese of such bishop, and the said bishop, vicar-general, and pastor 
or rector shall select, designate, and associate with themselves two lay 
members of such denomination within the parish, or other subdivision, 
under the care of such pastor or rector, and the said five persons upon 
adopting, and signing, and acknowledging in duplicate, a certificate or 
articles of incorporation, reciting the fact of the association, and of the 
selection of such laymen as aforesaid, and containing the name, general 
purpose, and place of location of such corporation, and having one of said 
certificates, or articles, recorded in the office of the county clerk and 
recorder of the county in which such parish or congregation is located, 
and the other in the office of the secretary of state of this state, the said 
five persons shall become a corporation, and be invested with all-the 
rights, powers, and privileges of a religious corporation, and they, and 
their successors in office, in such corporation, to-wit, the said corporation, 
shall be capable of suing and being sued, holding, purchasing, and receiv- 
ing title by devise, gift, grant, or otherwise, of and to any property, real 
or personal, or both, and shall have power to mortgage, sell, or convey the 
same, or any part thereof, subject always to the rules of the denomination 
to which such corporators may belong, and may adopt and establish 
by-laws, and make all rules and regulations necessary or expedient for 
the management of its affairs. The persons at any time holding the offices 
hereinbefore specified in the denomination, and in the diocese in which 
such corporation is located, together with the pastor or rector, or other 
person in charge of such denomination in the parish, or congregation, 
where such corporation is located, and the successor in office of each one 
of said officers with such diocese, parish, or congregation shall, by virtue 
of his respective office, be a member of and with the two laymen selected 
and appointed, as aforesaid, shall constitute, such corporation. But no 
person shall have authority to subscribe such articles as bishop, vicar- 
general, pastor, or rector, or other official capacity, unless such person is 
at the time in the occupancy of the particular office, and recognized as 
such by the proper authority of his denomination, and every such person, 
on ceasing to hold such office in his denomination, shall thereupon cease 
to be a member of the corporation, and his successor in office shall become 
entitled to his place in such corporation. The two laymen, or their 
successors, shall constitute the other members of said corporation. The 
term of office of each of the two laymen hereinbefore mentioned, and to 
be designated as aforesaid, shall be two years from the date of the 
certificate or articles, and thereafter the term of each of the lay members 
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shall be two years from the corresponding date in subsequent years, and 
until his successor shall have been appointed, and shall have accepted 
the office. The laymen thus to serve as corporators, or members of such 
corporation, shall, unless otherwise provided in the articles of incorpora- 
tion, always be chosen by said other three corporators, to-wit, by the said 
official corporators, or any two of them, and the said last-named corporators, 
or any two of them, shall have power at all times, whenever a vacancy shall 
occur in the membership as to either of said lay corporators, and as often as 
any such vacancy may for any cause occur, have power to fill such vacancy. 
Every such appointment shall be in writing and entered of record in the 
minutes of the corporation. Any lay corporator may resign his office as 
corporator, and thereby cease to be a member of such corporation. His resig:- 
nation shall always be entered on the minutes of said corporation. Should 
there be, at any time, a vacancy in the office of the bishop belonging to any 
such corporation, or if there be at any time a person other than the bishop 
appointed in his stead to administer the spiritual and temporal affairs of 
said diocese, then during the time of such vacancy or such suspension of 
the authority of the bishop, the administrator of the diocese of the said 
bishop, or such other person as may be appointed according to the rules of 
his denomination to preside over and administer the spiritual and temporal 
affairs of such diocese, shall, while he is such administrator or appointee, 
be a member of such corporation, with all the powers of such corporator, 
that are by this act vested in such bishop, and may act in his place and 
stead in such corporation, but his membership shall at once cease whenever 
such vacancy in the office of bishop shall be filled, or such suspension of 
authority or incapacity to act shall be removed, or shall cease. If any 
diocese now existing, or hereafter created within any such corporation 
belonging to such denomination, shall be at any time subdivided according 
to the rules and practices of such denomination, and one or more new 
dioceses be formed therefrom, or from parts thereof, the bishop and vicar- 
general, or the dignitary next in rank to the bishop of such new diocese, 
and their successors in office, shall also appoint and institute, and by 
virtue of their respective offices forthwith become members of any such 
corporation within such new diocese, with all the rights, duties, privileges, 
powers, and obligations of such members. And the bishop and vicar-gen- 
eral, or dignitary next in rank to the bishop of the diocese in which such 
corporation or corporations may be or were located, prior to such subdi- 
vision, shall henceforth cease to be members of such corporation, and all 
of the provisions of this section shall apply and continue to apply to any 
such new diocese, and to any such corporation or corporations therein 
located, with the same force and effect as in the old diocese. 
History: En. Sec. 2, Ch. 87, L. 1913. 


6461. Repeal or modification of existing laws. Nothing herein con- 
tained shall be construed as repealing or modifying any existing provision 
of law regarding religious corporations, and the provisions of this act shall 
be deemed additional and alternative provisions. 

History: En. Sec. 3, Ch. 87, L. 1913. 
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CHAPTER 30. 
RELIGIOUS CORPORATIONS SOLE. 


Section 6462. When Corporations Sole May Be Created. 
6463. Articles of Incorporation. 
6464. Certificate of Incorporation. 
6465. Powers of Corporation Sole. 
6466. Succession. 
6467. Amendment cf Articles. 
6468. Certificate of Amended Articles. 

6462. When corporations sole may be created. Whenever the rules, 
regulations, or discipline of any religious denomination, society, or church 
permit or require the estate, property, temporalities, and business thereof 
to be held in the name of, or managed by a bishop, chief priest, or pre- 
siding elder, it shall be lawful for such bishop, chief priest, or presiding 
elder of such religious denomination, society, or church to become a sole 
corporation in the manner herein prescribed. 

History: En. Sec. 1, p. 105, L. 1899; re-en. Sec. 4230, Rev. C. 1907. Cal. Civ. C. 
Sec. 602. 

6463. Articles of incorporation. Such bishop, chief priest, or presiding 
elder shall file in the office of the secretary of state articles of incorpora- 
tion, which articles shall set forth the name of such religious denomination, 
society, or church, and the name of such sole corporations, and designate 
the territory over which he presides, or over which his jurisdiction 
extends, and the facts authorizing such incorporation, and declare the 
manner in which any vacancy occurring in the incumbency of such bishop, 
chief priest, or presiding elder, as required by the rules, regulations, or 
discipline of such religious denomination, society, or church, shall be filed, 
which statement shall be verified by affidavit; and he shall also file proof 
of his appointment or election as such bishop, chief priest, or presiding 
elder, and for proof of the appointment or election of such bishop, chief 
priest, or presiding elder, or of any succeeding incumbent of such ecor- 
poration, it shall be sufficient to record in the office of the secretary of 
state the original, or a copy of his commission, or certificate, or letters of 
election, or appointment, duly attested. 

History: En. Sec. 2, p. 106, L. 1899; re-en. Sec. 4231, Rev. C. 1907. Cal. Civ. C. 
Sec. 602. 

6464. Certificate of incorporation. Upon filing the articles of incor- 
poration in the office of the secretary of state, with the proof of the 
appointment or election of such bishop, chief priest, or presiding elder, 
the secretary must issue to the corporation, over the great seal of the 
state, a certificate that the articles of incorporation, containing the required 
statement of facts, and the proof of the appointment or election of such 
bishop, chief priest, or presiding elder, has been filed in his office, and 
thereupon such bishop, chief priest, or presiding elder shall become, and 
he and his successors in office shall be a sole corporation. 

History: En. Sec. 3, p. 106, L. 1899; re-en. Sec. 4232, Rev. C. 1907. 


6465. Powers of corporation sole. Every sole corporation, organized 
under the provisions of this act, for the purpose of the trust hereinafter 
mentioned, shall have power to contract in the same manner, and to the 
same extent, as a natural person, and may sue and be sued, and may 
defend in all courts, in all matters and proceedings whatever, and shall 
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have authority to borrow money, and to give promissory notes therefor, 
and to secure the payment thereof by mortgage or other lien upon prop- 
erty, real or personal; to buy, sell, lease, and in every way deal in real or 
personal property, in the same manner that a natural person may, for the 
use, purpose, benefit, and behoof of such religious denomination, society, 
or church, and without the order of any court; and to receive bequests 
and devises for its own use, or upon trust, and to the same extent that a 
natural person may, and to appoint attorneys in fact, and to adopt and 
use a corporate seal; provided, however, that all property held by or in 
the name of such sole corporation shall be in trust for the use, purpose, 
benefit, and behoof of such religious denomination, society, or church, for 
which and in whose behalf such sole ccrporation is organized. 


History: En. Sec. 4, p. 106, L. 1899; re-en. Sec. 4233, Rev. C. 1907. Cal. Civ. C. 
Sec. 602. 


6466. Succession. In the event of the death or resignation from office 
of any such bishop, chief priest, or presiding elder, or of his removal 
_therefrom by the person or body having the authority to remove him, his 
successor in office shall be vested with the title to the property, with like 
power and authority over the same, and subject to all the legal liabilities 
and obligations with reference thereto. Such successor shall file in the 
office of the county clerk and recorder of each county wherein any of said 
property is situated a certified copy of the proof of his appointment or 
election, required by section 6463 to be filed with the secretary of state, 
accompanied by an instrument in writing containing a description of the 
property situated in such county, and a declaration that the same is 
owned and held by him by virtue of his succession to said office, which 
declaration shall be signed and acknowledged by him before some officer 
authorized to take acknowledgments. Said certificate and statement shall 
constitute a muniment of title to said property, and the same, or a copy 
thereof duly certified by the clerk and recorder of the county wherein 
the same is filed, shall be competent evidence thereof in any action or 
proceeding concerning the same. 

History: En. Sec. 5, p. 107, L. 1899; re-en. Sec. 4234, Rev. C. 1907. 


6467. Amendment of articles. Whenever any bishop, chief priest, or 
presiding elder shall have filed in the office of the secretary of state 
articles of incorporation, under the provisions of an act entitled, ‘‘An act 
authorizing and regulating the incorporation of sole corporations, and 
defining their powers,’’ approved February 27, 1899, and there shall be 
any change made in the boundaries of the territory over which he, or his 
successor, presides, or over which his or his successor’s jurisdiction 
extends, or whenever, for other reasons, it is deemed necessary, such 
bishop, chief priest, or presiding elder, or his successor in office, may file 
in the office of the secretary of state amended articles of incorporation, 
which articles shall set forth the date of filing the original articles of 
incorporation, the name of such religious denomination, society, or church, 
and the name of such sole corporation, and designate the territory over 
which he presides, or over which his jurisdiction extends, and the facts 
authorizing such incorporation, and declare the manner in which any 
vacaney, occurring in the meumbency of such bishop, chief priest, or 
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presiding elder, as required by the rules and regulations or discipline of 
such religious denomination, society, or church, shall be filled, and shall 
also file the original, or a copy or translation of his commission, certificate, 
or letter of appointment as such bishop, chief priest, or presiding elder, 
duly attested, and his affidavit that the same is a true copy or translation 
shall be deemed a sufficient attestation thereof. 

History: En. Sec. 1, Ch. 65, L. 1905; re-en. Sec. 4235, Rev. C. 1907. 


6468. Certificate of amended articles. Upon filing the amended articles 
of incorporation in the office of the secretary of state, with the certificate 
or copy of appointment, mentioned in the preceding section, the secretary 
shall issue to such corporation, over the great seal of the state, an amended 
certificate of incorporation, setting forth therein the date of filing the 
original articles, and the date of filing the amended articles of incorpora- 
tion, and that said amended articles of incorporation, containing the 
required statement of facts, and proof of the appointment or election of 
such bishop, chief priest, or presiding elder, as provided in the preceding 
section, have been filed in his office. And the said bishop, chief priest, or 
presiding elder shall continue to be, and be, and his successor in office 
shall be a sole corporation, under the original articles and amended articles 
of incorporation filed. 

History: En. Sec. 2, Ch. 65, L. 1905; re-en. Sec. 4235, Rev. C. 1907. 


CHAPTER 31. 
INCORPORATION OF CEMETERY ASSOCIATIONS. 


Section 6469. Formation of Association—Trustees. 
6470. Classification of Trustees. 
6471. Articles of Incorporation. 
6472. Effect of Filing Certificate—Powers of 
Corporation—Eminent Domain. 
6473. Trustees May Hnact By-Laws. 
6474. Vacanies in Membership. 
6475. Powers and Duties of Trustees—Officers. 
6476. Secretary. 
6477. Register of Interments. 
6478. Penalty for Failure to Keep Register. 
6479. May Take Land by Purchase or Gift. 
6480. Conveyance of Land. 
6481. Annual Election. 
6482. Qualification of Trustees. 
6483. Trustees May Fix Day for Election. 
6484. Annual Report. 
6485. Funds—To What Purposes to Be Applied. 
6486. Exemption From Taxation. 
6487. Transfer of Lots. 
6488. Permanent Improvement Fund. 
6489. Trustees of Fund. 
6490. Tenure of Office. 
6491. Bond of Trustees. 
6492. Vacancies in Board. 
6493. Powers of Survivors. 
6494. Powers of District Court. 
6495. Recording Appointments of Trustees. 
6496. Transfer of Funds. 
6497. Principal of Fund to Be Reserved. 
6498. Use of Income of Fund. 
6499. Investment of Fund. 
6500. Compensation of Trustees. 
6501. Secretary of Board. 
6502. Annual Report. 
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6469. Formation of association—Trustees. Any number of persons 
residing in any county in the state of Montana, not less than seven, who 
desire to form an association for the purpose of procuring and holding 
lands to be used exclusively for a cemetery or place of burial of the dead, 
may meet at such time and place as they, or a majority of them, agree 
upon, and appoint a chairman and secretary by a vote of the majority of 
the persons present at the meeting, and may proceed to form an associa- 
tion, by agreeing upon a corporate name by which the association shall 
be known, and by determining upon the number of trustees to manage the 
affairs of the association, which number shall not be less than three, nor 
more than nine; and thereupon they may proceed to elect, by ballot, the 
number of trustees so determined upon. 


History: Sec. 4237, Rev. C. 1907. Cal. as sections 1 to 34, chapter 18, Laws of 
Civ. C. Secs. 608-616. 1905, appearing as sections 4237 to 4270, 


Note.—Sections 6469 to 6502 were enacted Revised Codes 1907. 


6470. Classification of trustees. The chairman and secretary of such 
meeting shall, immediately after such election, divide the trustees by lot 
into three classes; those in the first class to hold their office for one year; 
those in the second class, two years; and those in the third class, three 
years; but the trustees of each class may be re-elected if they possess the 
qualifications hereinafter mentioned. Such meeting shall also determine 
on what day in each year the future annual election of trustees shall be 
held. 

History: Sec. 4238, Rev. C. 1907. See also history of Sec. 6469. 


6471. Articles of incorporation. The chairman and secretary of such 
meeting shall, within five days after the holding of the same, make a 
written certificate, which shall state the names: of the associates who 
attended such meeting, the corporate name of the association determined 
upon by a majority of the persons who met, the number of persons fixed 
upon to manage the concerns of the association, the names of the trustees 
chosen at the meeting and their classification, the day of the year fixed 
upon for the annual election of trustees, and the manner of their election. 
Such certificate shall be signed by the said chairman and secretary, and 
acknowledged by them before some person authorized to take acknowl- 
edgments within the state of Montana, and they shall cause such certificate 
so acknowledged to be recorded in the office of the county clerk and 
recorder of the county in which said meeting was held, and a certified 
copy of such certificate so recorded shall be filed with the secretary of 
state of the state of Montana, who shall thereupon issue his certificate 
therefor without charge. 

History: Sec. 4239, Rev. C. 1907. See also history of Sec. 6469. 


6472. Effect of filing certificate—Powers of corporation—Eminent 
domain. ‘Whenever such certificate is duly acknowledged and recorded 
and filed as provided in the last section, the association mentioned therein 
shall be deemed legally incorporated, and shall have the general powers 
and privileges of corporations, with the right to sue and be sued, and to 
continue perpetually, and in addition thereto such corporations shall have 
the right and power to take private property for public use, to be used 
exclusively for a cemetery or place of burial of the dead. 
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Such power of eminent domain to be exercised under the provisions of 
sections 9933 to 9958, inclusive, of the Code of Civil Procedure. 


History: Sec. 4240, Rev. C. 1907; amd. Sec. 1, Ch. 99, L. 1911. See also history 
of Sec. 6469. 


6473. Trustees may enact by-laws. The trustees of any association 
incorporated agreeably to the provisions of this act may enact by-laws for 
regulating the affairs of such corporation, not inconsistent with the laws 
of this state. 

History: Sec. 4241, Rev. C. 1907. See also history of Sec. 6469. 


6474. Vacancies in membership. All vacancies occurring by death or 
otherwise in the membership of any cemetery association organized under 
this act shall be filled by a vote of the surviving or remaining associates 
named in the certificate of association. All persons so elected to fill any 
such vacancy shall be entitled to vote at the election of trustees, and be 
eligible to the office of trustee of said incorporation, and shall have and 
be entitled to the same rights, powers, and privileges as the original 
associates named in said certificate. 

History: Sec. 4242, Rev. C. 1907. See also history of Sec. 6469: 


6475. Powers and duties of trustees—Officers. The affairs and prop- 
erty of such association shall be managed by the trustees, a majority of 
whom shall form a board for the transaction of business. The trustees 
shall annually appoint from among their number a president, vice-presi- 
dent, secretary, and treasurer, who shall hold their offices during the 
pleasure of the board of trustees; and the trustees may require the 
treasurer to give security for the faithful performance of the duties of 
his office. 

History: Sec. 4243, Rev. C. 1907. See also history of Sec. 6469. 


6476. Secretary. The secretary shall perform all the duties of a 
secretary of a corporation, and shall, in addition, keep a record of 
interments, in which he shall enter, as correctly and carefully as may be, 
the name, age, sex, nativity, and cause of death, with date of burial of 
every person interred in such cemetery, which facts he shall procure from 
such friends or relatives of the deceased, or undertaker, as give order for 
such interment, at the time thereof, or, in case deceased is a pauper, a 
stranger, or criminal, from the coroner, county physician, overseer of the 
poor, or other public officer directing the burial of the same. 

History: Sec. 4244, Rev. C. 1907. See also history of Sec. 6469. 


6477. Register of interments. Such register or record of interment 
shall be open to the inspection of the public; and the secretary of every 
cemetery association shall furnish to the health officers of any corporate 
town, or city or county within the state, when demanded by them, an 
accurate summary of all the interments during any particular year. 

History: Sec. 4245, Rev. C. 1907. See also history of Sec. 6469. 


6478. Penalty for failure to keep register. Any secretary who neglects 
or refuses to carefully keep such register of burials and record all inter- 
ments therein, as herein provided, shall be subject to a fine for such 
offense, not exceeding twenty-five dollars. 

History: Sec. 4246, Rev. C. 1907. See also history of Sec. 6469. 
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6479. May take land by purchase or gift. Any association incor- 
porated agreeably to the provisions of this act may take by purchase or 
gift, and hold, within the county in which the certificate of their incor- 
poration is recorded, not exceeding one hundred and sixty acres of land, 
to be held and occupied exclusively for a cemetery for the burial of the 
dead, and for purposes necessary or proper thereto; such land, or such 
portion thereof as may from time to time be required for that purpose, 
shall be surveyed and divided into lots of such size as the trustees may 
direct, with such avenues, alleys, and walks as the said trustees deem 
proper; and a map of such survey shall be filed and recorded in the 
office of the county clerk and recorder of the county in which the lands 
he, without any fees therefor. Such association may also take by gift 
and hold personal property, and may sell the same and apply the proceeds 
thereof to the care, maintenance, and embellishment of said cemetery, 
but for no other purpose, and all real and personal estate which shall 
have been given or granted to any such association for the maintenance of 
any monument, the keeping in good order, or the embellishment of any 
lot or ground situated within the inclosure of such an association, shall 
remain forever to the uses for which the same shall have been given or 
granted, according to the true intent of the grantor. 

History: Sec. 4247, Rev. C. 1907. See also history of Sec. 6469. 


6480. Conveyance of land. After such map is filed in the office of 
the county clerk and recorder, as aforesaid, the trustees may sell and 
convey the lots as designated on such map, upon terms, and subject to 
such conditions and restrictions, to be inserted in or annexed to the con- 
veyances, as the said trustees shall prescribe. Every conveyance of any 
such lots shall be expressly for burial purposes, and no other, and shall 
be in the corporate name of the association, signed by the president and 
secretary thereof. 

History: Sec. 4248, Rev. C. 1907. See also history of Sec. 6469. 


6481. Annual election. The annual election for trustees, to supply the 
place of those whose term of office expires, shall be holden on the day 
‘mentioned in the certificate of incorporation, and at such hour and place 
as the trustees direct. The trustees chosen at any election after the first 
shall hold their offices for three years, and until others are chosen to 
succeed them. Such election shall be by ballot, and every person who is 
the proprietor of a lot in the cemetery of the association, or, if there is 
more than one proprietor of any such lot, then such one of the proprietors 
as a majority of the joint proprietors shall designate to represent such lot, 
or any person who is named as an associate in said certificate, may vote 
at such election, and the persons receiving the highest number of votes 
given at such election shall be declared elected trustees. 

History: Sec. 4249, Rev. C. 1907. See also history of Sec. 6469. 


6482. Qualifications of trustees—Notice of election. In all elections 
after the first, the trustees shall be chosen from among the associates named 
in said certificate of incorporation, or their successors; and the said 
trustees shall have the power to fill any vacancy in their number occurring 
during the term of office for which any trustee was elected. Public notice 
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of every annual election shall be given in such manner as the by-laws of 
the association prescribe. 
History: Sec. 4250, Rev. C. 1907. See also history of Sec. 6469. 


6483. Trustees may fix day for election. If the annual election is not 
held on the day fixed in the certificate of incorporation, the trustees have 
the power to appoint another day, not more than sixty days thereafter, 
-and shall give public notice of the time and place, at which time the 
election may be held with like effect as if holden on the day fixed in said 
certificate; and the terms of office of the trustees chosen at such election 
shali expire at the same time they would have done had they been chosen 
on the day fixed in the said certificate of incorporation. 

History: Sec. 4251, Rev. C. 1907. See also history of Sec. 6469. 


6484. Annual report. The trustees at each annual meeting shall make 
a report in writing, containing a statement of their doings and of the 
affairs of the association, and an account of the receipts and expenditures 
during the year preceding. 

History: Sec. 4252, Rev. C, 1907. See also history of Sec. 6469. 


6485. Funds—To what purposes to be applied. The proceeds arising 
from the sale of lots in such cemetery shall be applied to the payment of 
any debts incurred by the cemetery association in the purchase of cemetery 
grounds and property; in fencing, improving, and embellishing such 
grounds and avenues leading thereto; the erection, conduct, repair, or 
preservation of any structure to be used as a crematory, or the creation, 
maintenance, and operation of a department for the interment of the 
dead, and in defraying the necessary expenses in the management and care 
thereof, and for no other purposes. 


History: Sec. 4253, Rev. C. 1907; amd. Sec. 1, Ch. 65, L. 1919. See also history 
of Sec. 6469. 


6486. Exemption from taxation. The cemetery lands and property of 
any association formed pursuant to this act are exempt from all public 
taxes and assessments, and not liable to be sold on execution, or applied 
in payment of debts of any individual proprietors; but the proprietors of 
lots in such cemetery, their heirs or legal representatives, may hold the 
same exempt therefrom, so long as the same remain appropriated to the 
use of a cemetery, and during that time no street or road shall be laid 
through such cemetery, or any part of the lands held by such association, 
for the purpose aforesaid, without the consent of the trustees of such 
association. 

History: Sec. 4254, Rev. C. 1907. See also history of Sec. 6469. 


6487. Transfers of lots. Whenever the lands of any such association 
are laid out in lots, and such lots or any of them are transferred to 
individual proprietors, and after there has been an interment in any lot 
so transferred, such lot from the time of such interment shall forever 
thereafter be inalienable, and shall, upon the death of the proprietor, 
descend to the heirs of such proprietor, forever; but any one or more of 
such heirs may release to any other of the said heirs his or their interest 
in the same; a copy of such release shall be filed with the secretary of 
said association, or with the county clerk and recorder of the county 
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within which said lot shall be situated. The body of any deceased person 
shall not be interred in such lot unless it is the body of a person having, 
at the time of such decease, an interest in such lot, or of a relative of 
some person having such interest, or the wife of such person, or the 
husband of such person, or the relative of such husband or wife, except by 
consent of all persons having an interest in such lot; provided, that the 
person or persons who shall be invested with the title to any such lot or 
lots, or part thereof, may, at any time, sell, convey, and release any such 
lots or parts thereof to the cemetery association maintaining the cemetery 
in which such lots are situate; a copy of the instruments of such convey- 
ance to be filed as above provided in case of releases from one heir to 
another. And such cemetery association shall have power to use any funds 
under its control for such purposes, and shall hold and shall have power 
to convey any such lots or parts thereof to other purchasers, in the same 
manner and with the same effect as it holds and can convey any other of 
its cemetery lots. But this proviso shall not allow or authorize the con- 
veyance by persons invested with the title thereto, to such association, of 
any piece of ground in which the body of any deceased person theretofore 
there lawfully interred shall actually remain interred at the time of such 
attempted conveyance. 
History: Sec. 4255, Rev. C. 1907. See also history of Sec. 6469. 


6488. Permanent improvement fund. Any association formed under 
the provisions of this act, or any corporation heretofore formed under 
the laws of this state, which shall have established and be maintaining a 
cemetery, shall provide, in the manner set forth in this chapter, for the 
establishment and maintenance of a permanent fund, the income of which 
shall be devoted to the care, maintenance, and improvement of such 
cemetery, which fund shall be known as the ‘‘permanent care and improve- 
ment fund’’ of such cemetery association. 


History: Sec. 4256, Rev. C. 1907; amd. Sec. 1, Ch. 128, L. 1909. See also history 
of Sec. 6469. 


6489. Trustees of fund. Whenever moneys to the amount of one 
hundred dollars shall have been received by such corporation, heretofore 
or hereafter formed, for such a fund, either from the sales of lots or from 
direct payments of such corporation towards such a fund by lot owners, 
the trustees of such association shall proceed at once to choose by ballot, 
and appoint by deed of the association, a board of trustees of such fund. 
Such board shall consist of not less than three nor more than five persons, 
the exact number to rest in the discretion of the said trustees of said 
association. Such trustees of said fund must be citizens and freeholders 
of the state of Montana during all the time they exercise the power of 
such trust. Upon the election, appointment, and qualification, as herein- 
before provided, of the said trustees of such fund, all the title to the 
funds included in said trust, and ali the rights, powers, authorities, 
franchises, and trusts of whatsoever thereunto appertaining, shall at once 
vest in them; or, in case of the failure of any of those so chosen and 
appointed, to qualify within thirty days after their appointment, then the 
same shall vest in the one or more who shall qualify. In ease of the 
failure of any of those so chosen and appointed so to qualify within such 
time, the one or more who shall so have qualified shall forthwith fill all 
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vacancies in the said board of trustees of such fund, by choosing and 
appointing by deed persons to be such trustees upon qualification. And 
such trustees of the fund shall have power, in the same manner, to revoke 
any choice and appointment, and to appoint any other person to be such 
trustee in any case where one chosen and appointed shall fail to qualify, 
as herein provided, within thirty days after appointment. All appoint- 
ments to fill vacancies and all revocations must be made unanimously. 


History: Sec. 4257, Rev. C. 1907; amd. Sec. 2, Ch. 128, L. 1909. See also history 
of Sec. 6469. 


6490. Tenure of office. The tenure of office of the trustees of such 
fund shall be for life. 
History: Sec. 4258, Rev. C. 1907. See also history of Sec. 6469. 


6491. Bond of trustees. Before exercising, or having any of the 
powers, duties, rights, titles, authorities, or franchises appertaining to such 
trust or to such trusteeship, each person chosen to be a trustee of such 
fund shall give to the cemetery association for which the trust is main- 
tained a bond in a sum not less than five thousand dollars, and at least 
equal to one-third the amount of the fund at the time of giving such bond, 
with good and sufficient sureties thereto, who shall justify in the aggregate 
in at least double the amount of such bond, the same to be conditioned for 
the due and faithful performance of his trust until July 1 of the next 
even-numbered year after the year in which such bond shall be given, 
and until such trustee shall give a new bond as hereinafter provided. 
Upon the first day of July in each even-numbered year, each trustee shall 
give a new bond conditioned in the same way, the amount thereof to be 
determined by the same rule, and with sureties as above provided. Such 
bonds shall all be approved by a judge of the district court for the 
judicial district in which the cemetery for such trust exists, or some part 
thereof shall be situate, and shall be filed with the treasurer of such 
cemetery association. Any failure so to renew bonds within thirty days 
after the time hereinbefore provided shall be a sufficient ground for 
removal of any trustee, within the discretion of competent jurisdiction, 
upon application of any person interested. 

History: Sec. 4259, Rev. C. 1907. See also history of Sec. 6469. 


6492. Vacancies in board. In case of the death, resignation, disability, 
or removal of any member or members of such board of trustees of said 
fund, the survivor or survivors of them shall forthwith choose and appoint 
a trustee or trustees to fill such vacancy or vacancies, in the same manner 
as above provided in case of an original vacancy. 

History: Sec. 4260, Rev. C. 1907. See also history of Sec. 6469. 


6493. Powers of survivors. In case of the death, resignation, disability, 
or removal of any one or more of the trustees of such fund, all the rights, 
titles, powers, authorities, franchises, and trusts whatsoever, existing in 
such trustee at the time of such death, resignation, disability, or removal, 
shall at once, without further act or conveyance, vest in the survivor or 
survivors until the vacancy or vacancies so occasioned shall be filled, when 
the same shall in the same manner vest in the board as so reconstituted. 
All newly appointed trustees shall at once, upon qualification, succeed to 
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an equal share in all the rights, titles, powers, authorities, franchises, and 
trusts belonging to such board; and the same shall always be vested in 
the members of such board as actually constituted. 

History: Sec. 4261, Rev. C. 1907. See also history of Sec. 6469. 


6494. Powers of district court. In case of the failure of the trustees 
of such an association to appoint a board of trustees of such a fund, or 
in case of the death, removal, resignation, or disability of all the members 
of such board, the said rights, titles, interests, authorities, powers, fran- 
chises, and trusts, until the organization of a new board of such trustees, 
shall vest in the district court, in which such cemetery, or the greater 
part thereof, shall be situate. In such cases such board of trustees may be 
appointed by said district court, on application of any person interested, 
on notice to such other persons interested as the court may order. The 
trustees so appointed to and accepting such trust shall become vested with 
all the aforesaid titles, estates, interests, authorities, powers, franchises, 
and trusts belonging thereunto, upon qualification as hereinbefore provided. 

In case of any vacancy or vacancies continuing in the board of trustees 
of such fund for the period of six months, such vacancy or vacancies may 
be filled by the said district court in like manner. All trustees appointed 
by such court, under the provisions of this section, shall have all the same 
rights, powers, authorities, and franchises as trustees appointed under the © 
other sections of this act. The district court shall have power to compel 
an accounting of such fund and its income from the cemetery association 
or the trustees of said fund, upon the application of any interested party. 
Any owner of an interest in any lot of the cemetery cared for by such 
trust, any trustee of the cemetery association, and any trustee of the said 
trust fund, shall have the right to make any application to the court 
provided for in this chapter. 


History: Sec. 4262, Rev.-C. 1907; amd. Sec. 3, Ch. 128, L. 1909. See also history 
of Sec. 6469. 


6495. Recording appointments of trustees. All instruments of appoint- 
ment of trustees of such funds shall be recorded with the secretary of the 
association establishing the fund. 

History: Sec. 4263, Rev. C. 1907. See also history of Sec. 6469. 


6496. Transfer of funds. From and after the passage and approval 
of this act, the trustees of such cemetery association as are mentioned in 
section 6488 shall provide by resolution, spread upon the minutes of such 
association, for the transfer to the trustees of such ‘‘permanent care and 
improvement fund,’’ of not less than fifteen nor more than forty per cent. 
of the moneys received from the sale of cemtery lots by said association, 
together with all moneys theretofore or thereafter received from the 
owners of lots for the care of such lots; and such transfer of any such 
funds then on hand shall then and there be made; such transfers shall be 
made thereafter quarterly, upon the first days of January, April, July, 
and October of each year, to the trustees of such fund. If at any time. 
there shall remain in the hands of such association unexpended money, 
over and above the liabilities of the association, the board of trustees of 
such association may, by a two-thirds vote, appropriate the whole or any 
portion of such unexpended moneys to such ‘‘permanent care and improve- 
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ment fund’’; provided, that such fund (exclusive of such portion thereof 
as may have been paid in by owners of lots for the care of such lots) shall 
never in any case be allowed to exceed the sum of five thousand dollars 
per acre of the cemetery to be cared for therewith; and when such fund 
shall reach such amount, all appropriations and payments thereto shall 
cease. 


History: Sec. 4264, Rev. C. 1907; amd. Sec. 4, Ch. 128, L. 1909. See also history 
of Sec. 6469. 


6497. Principal of fund to be reserved. The principal of such fund 
shall in all cases remain intact and inviolate. But the trustees of such 
fund shall, on the first of January and first of July in each year, turn 
over to the treasurer of such association all accrued income arising from 
such fund, and the receipt of such treasurer therefor shall be a sufficient 
voucher in the hands of such trustees. 

History: Sec. 4265, Rev. C. 1907. See also history of Sec. 6469. 


6498. Use of income of fund. The income of that portion of such 
fund, received from the sales of lots, shall be used, in the discretion of the 
trustees of such association, solely for the care, maintenance, and improve- 
ment of such cemetery, its grounds, roads, walks, and avenues leading 
thereto, except as herein provided. The income from such portion of 
such funds as shall have been paid in by lot owners for the care of specific 
lots shall be segregated from the other portion, each lot being credited 
with its respective income, and shall be used solely for the care of such 
lots, respectively. In the event of any portion of the income so paid ever 
remaining unexpended for such purposes, for one year after its being so 
paid over to the treasurer of such association, it shall be returned to the 
trustees of such fund by said treasurer, and become a part of the principal. 
Hereafter all cemetery corporations shall distinctly specify in all convey- 
ances of lots therein the percentage of the price received therefor, to be 
transferred under the provisions of this chapter to the ‘‘permanent care 
and improvement fund’’ of such corporation, and also such further sum, if 
any there be, paid by the purchaser for the permanent care of the specific 
lot or lots thereby conveyed, so to be transferred as hereinbefore provided. 


History: Sec. 4266, Rev. C. 1907; amd. Sec. 5, Ch. 128, L. 1909. See also history 
of Sec. 6469. 


6499. Investment of fund. The principal of such fund may be invested 
in the way in which trust funds are permitted to be invested in the state 
of Montana, and not otherwise. 

History: Sec. 4267, Rev. C. 1907. See also history of Sec. 6469. 


6500. Compensation of trustees. The members of the board of trustees 
of such permanent care and improvement fund shall each receive per diem 
compensation of five dollars for each day actually employed in the duties 
of such trust, but no trustee shall receive more than one hundred dollars 
-as such compensation in any one year. The fees of such members of the 
board of trustees shall be paid out of the general fund of the cemetery 
association until such trust fund shall reach one hundred thousand dollars, 
and thereafter the same shall be paid out of the income of such fund. 

History: Sec. 4268, Rev. C. 1907. See also history of Sec. 6469. 
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6501. Secretary of board. The secretary of the cemetery association 
shall act as secretary of the board of trustees of such fund, and shall keep 
a full record of their proceedings. 

History: Sec. 4269, Rev. C. 1907. See also history of Sec. 6469. 


6502. Annual report. The trustees of such fund shall annually, on 
the first day of January, make their report of the condition of such trust 
fund to the trustees of the cemetery association. Such report shall always 
be kept by the secretary of such association, and be open to the inspection 
of any person owning an interest in any lot in the cemetery cared for by 
such fund. 

History: Sec. 4270, Rev. C. 1907. See also history of Sec. 6469. 


CHAPTER 32. 
RAILROAD CORPORATIONS—GENERAL POWERS AND DUTIES. 


Section 6503. May Construct and Operate Railroads. 
6504. Capital Stock. 
6505. Sale of Delinquent Stock. 
6506. Books to Be Opened for Subscription—EHlection of Directors. 
6507. Powers of Railroad Corporations. 
6508. Maintenance of Hotel by Railroad in National Park and Along Its Line. 
6509. Right of Way in Canyon. 
6510. Survey, Annual Work, and Completion of Road. 
6511. Railroads on Reservations. 
6512. May Change Location or Grade. 
6513. May Borrow Money and Secure Payment. 
6514. May Buy and Sell Necessary Real Estate. 
6515. May Divert Streams, ete. 
6516. Principal Office. 
6517. May Maintain Telegraph Line. 
6518. State Not Responsible for Debts of Railroad. 
6519. May Increase Capital Stock. 
6520. May Accept Provisions of Act of Congress. 
6521. Regulations. 
6522. Annual Report—What to Contain. 
6523. May Extend Line Into Montana. 
6524. Two or More May Consolidate. 
6525. May Lease or Purchase Other Railroads. 
6526. May Issue and Secure Bonds. 
6527. Judgment as Lien Against Property. 
6528. Amendment of Certificate of Incorporation. 
6529. Record of Amendment. 
6530. Amended Certificate May Be Amended. 
6531. May Lease or Buy Other Railroads. 
6532. Prior Consolidation Legalized. 


6503. May construct and operate railroads. Any railroad corporation 
shall be authorized to locate, construct, maintain, and operate a railroad 
with a single or double track, with such sidetracks, turnouts, machine 
shops, offices, and depots as may be necessary, between any points it may 
select within the places named in the articles of incorporation as termini 
of such road, and it may construct branches to any point in this state, and 
connect its road with that belonging to any other person or corporation, 
and may consolidate with any road not a parallel or competing line. 


History: Sec. 4271, Rev. C. 1907. Cal. tions 680 to 683, Compiled Statutes 1887; 
Civ. C. Secs. 454-496. _ amended as sections 890 to 893, Civil Code 
Note.—Sections 6503 to 6506 were ex- 1895; re-enacted as sections 4271 to 4274, 
acted in substance as sections 4 to 7, pp. Revised Codes 1907. 
93 to 95, Extra Laws of 1873; re-enacted 
as sections 302 to 305, Fifth Division The provisions of this section and sce- 
Revised Statutes 1879; re-enacted as sec- tions 6002, ante, and 6507 are exceedingly 
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liberal, but they must be interpreted in Pacific Ry. Co. v. McAdow, 44 Mont. 547, 
the light of section 9937 and the rule of 555, 121 Pac. 473. 
necessity must be determinative of the Cited or applied as section 890, Civil 
right to take in each instance. Northern Code, in State ex rel. Bloomington v. Dis- 
trict Court, 34 Mont. 535, 539, 88 Pac. 44. 
6504. Capital stock. The capital stock of such corporation shall con- 
sist of such sum as may be named in the articles of incorporation, in 
shares of one hundred dollars each; such shares shall be regarded as 
personal property. An instalment of ten per centum on each share of 
stock shall be paid at the time of making the subscription, and the residue 
thereof shall be paid in instalments, not exceeding twenty-five per centum 
on the capital stock, which instalments shall not be called for more 
frequently than once in three months, and shall be payable at the principal 
office of the corporation to such persons as may be required by the directors. 


History: Sec. 4272, Rev. C. 1907. See Code, in Daly Bank & Trust Co. v. Great 
also history of Sec. 6503. Falls Street Ry. Co., 32 Mont. 298, 303, 
80 Pac. 252. 


Cited or applied as section 891, Civil 
6505. Sale of delinquent stock. If any instalment of stock shall remain 
nnpaid for sixty days after the time specified for payment thereof, whether 
such stock is held by the original subscriber or his assignee, trustee, or 
successor in interest, the directors may sell the stock so unpaid at public 
auction for the instalment then due thereon, first giving thirty days’ public 
notice of the time and place of sale in some newspaper of general circula- 
tion in this state, and by written notice sent by mail within five days after 
default made, to each stockholder who is in default and whose name 
appears upon the books of the corporation, directed to him at his place’ 
of residence, or if that is not known to the secretary, then to his address 
as last reported by the secretary of the corporation; and if any residue 
of money shall remain after paying the amount due on said stock, the 
same shall, on demand, be paid over to the owner; but where any stock 
shall have belonged to a person deceased, the claim for instalments shall 
not be liable to sale hereunder until a failure by the personal representa- 
tive of the deceased owner to pay the instalments due in regular course of 
administration. 
History: Sec. 4273, Rev. C. 1907. See also history of Sec. 6503. 


6506. Books to be opened for subscription—Election of directors. The 
persons named in said articles of incorporation, or a majority of them, 
shall be authorized to order books to be opened for receiving subscriptions 
to the capital stock of said corporation, at such time or times and at such 
place or places as they may deem expedient, after having given at least 
thirty days’ notice in a newspaper of general circulation in this state of 
the time and place of opening books; and as soon as five per centum on 
the capital stock shall be subscribed, they may give like notice for the 
stockholders to meet at such time and place, within the state, as they may 
designate, for the purpose of electing five or more directors, who shall 
continue in office until the time fixed: for the annual election, which time 
shall be within six months from the date when such directors were elected, 
and until their successors are elected and qualified; at the time and place 
appointed directors shali be elected in the manner provided in section 
5937 of this code. After the first election of directors, no person save 
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the personal representatives of deceased persons, as aforesaid, shall vote 
on any share on which any instalment is in default by reason of the non- 
payment thereof, after the expiration of the thirty days’ notice of sale 
hereinbefore provided for. The persons named in such articles, or such of 
them as may be present, shall be inspectors of such election, and shall 
certify what persons are elected directors, and appoint the time and place 
for holding their first meeting. A majority of said directors shall form a 
board and be competent to fill vacancies therein, make by-laws, and transact 
all business of the corporation. A new election shall be annually held for 
directors, at such time and place as the stockholders at their first meeting 
shall determine, or as the by-laws of the corporation may require; and 
the directors elected at any election shall, so soon thereafter as may be 
convenient, choose one of their number to be president, and shall appoint 
a secretary and a treasurer of the corporation. The directors, before 
entering upon their duties, shall each take an oath or affirmation faithfully 
to discharge his duties; and they may from time to time make such 
dividends of the actual net profits of said corporation as they may think 
proper, and shall hold their offices until their successors are elected and 


qualified. 
History. Sec. 4274, Rev. C. 1907. See number of the directors of a railroad cor- 
also history of Sec. 6503. poration. Great Falls ete. Ry. Co. v. 


This section fixes five as the minimum ee OR ae eee 


6507. Powers of railroad corporations. Every railroad corporation 
has power: 

1. To cause such examination and surveys to be made as may be 
necessary to the selection of the most advantageous route for the railroad; 
and for such purposes their officers, agents, and employees may enter 
upon the lands or waters of any person, subject to liability for all damages 
_which they do thereto; 

2. To receive, hold, take, and convey, by deed or otherwise, as a 
natural person, such voluntary grants and donations of real estate and 
other property which may be made to it to aid and encourage the con- 
struction, maintenance, and accommodation of such railroad; 

3. To purchase, or by voluntary grants or donations to receive, enter, 
take possession of, hold, and use all such real estate and other property as 
may be absolutely necessary for the construction and maintenance of such 
railroad, and for all stations, depots, and other purposes necessary to 
successfully work and conduct the business of the road; 

4. To lay out its road, not exceeding in width one hundred fect on 
each side of its center ae. unless a greater width be required for the 
purpose of excavation or embankment, and to construct and maintain the 
same, with a single or double track, and with such appendages and 
adjunets as may be necessary for the convenient use of the same; 

5. To construct their road across, along, or upon any stream of water, 
watercourse, roadstead, bay, navigable stream, street, avenue, or highway, 
or across any railway, canal, ditch, or flume which the route of its road 
intersects, crosses, or runs along, in such manner as to afford security for 
_ life and property; but the corporation shall restore the stream or water- 
course, road, street, avenue, highway, railroad, canal, ditch, or flume thus 
intersected to its former state of usefulness, as near as may be, or so that 
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the railroad shall not unnecessarily impair its usefulness or injure its 
franchise ; é 

6. To cross, intersect, join, or unite its railroad with any other rail- 
road, either before or after construction, at any point upon its route, and 
upon the grounds of such other railroad corporation, with the necessary 
turnouts, sidings, and switches, and other conveniences in furtherance of 
the objects of its connections; and every corporation whose railroad is, or 
shall be hereafter, intersected by any new railroad, shall unite with the 
owners of such new railroad in forming such intersections and connections, 
and grant facilities therefor; and if the two corporations cannot agree 
upon the amount of compensation to be made therefor, or the points or 
the manner of such crossings, intersections, and connections, the same 
shall be ascertained and determined as is provided in sections 9933 to 9958, 
Code of Civil Procedure ; 

7. To purchase lands, timber, stone, gravel, or other materials to be 
used in the construction and maintenance of its road, and all necessary 
appendages and adjuncts, or acquire them in the manner provided in 
sections 9933 to 9958, Code of Civil Procedure, for the condemnation of 
lands; and to change the line of its road, in whole or in part, whenever 
a majority of the directors so determine, as is provided hereinafter; but 
no such change must vary the general route of such road, as contemplated 
in its articles of incorporation ; 

8. To carry persons and property on their railroad, and receive tolls 
or compensation therefor ; 

9. To erect and maintain all necessary and convenient buildings, 
stations, depots, fixtures, and machinery for the accommodation and use 
of their passengers, freight, and business; 

10. To regulate the time and manner in which passengers and property 
shall be transported, and the tolls and compensation to be paid therefor 
within the limits prescribed by law, and subject to alteration, change, or 
amendment by the legislative assembly at any time; 

11. -To regulate the force and speed of their locomotives, cars, trains, 
or other machinery used and employed on their road, and to establish, 
execute, and enforce all needful and proper rules and regulations for the 
management of its business transactions usual and proper for railroad 
corporations. 


History: En. Sec. 894, Civ. C. 1895; Adow, 44 Mont. 547, 554, 121 Pac. 473; 


re-en. Sec. 4275, Rev. C. 1907. Cal. Civ. C. 


Sec. 465. 


Under subdivision 3 of this section, a 
railway company may acquire any land 
necessary for the construction and main- 
tenance of its road and its adjuncts and 
appendages "by purchase or by voluntary 
grant or donation, subject only to the 
limitation that the right of way shall not 
exceed two hundred feet in width, except 
where a greater width is required for exca- 
vations and embankments, and that the 
land for excavations, embankments, side- 
tracks, turnouts, shops, etc., shall not ex- 
ceed the amount necessary for such uses 
and purposes. State ex rel. Bloomington v. 
District Court, 34 Mont. 535, 543, 88 Pac. 
44, See Northern Pacific Ry. Co. v. Me- 


Postal Tel.-Cable Co. of America v. Nolan, 
53 Mont. 129, 137, 162 Pace. 169. 


The provisions of this section and sec- 
tions 6002 and 6503 are exceedingly liberal, 
but they must be interpreted in the light 
of section 9937 and the rule of necessity 
must be determinative of the right to take 
in each instance. Northern Pacific Ry. 
Co. v. MeAdow, 44 Mont. 547, 555, 121 
Pac. 473. 


The language of subdivision 4 of this 
section, “not exceeding in width one hun- 
dred feet on each side of its center line,’ 
is not a grant but a limitation. No obliga- 
tion is imposed upon any company to take 
the full amount permitted, and in the 
absence of any necessity it cannot do so, 
either as against the will of the owner or 
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the necessities of a competing road. Great 
Falls & Teton County Ry. Co. v. Ganong, 
48 Mont. 43, 50, 136 Pac. 391. 

A railroad company, in projecting a route 
through a town, had staked a line through 
the center of one of its streets eighty feet 
wide, caused it to be mapped, and sub- 
sequently approved by its executive officer. 
In an action by a rival company looking 
to the condemnation of a strip of land 
sixty feet wide immediately adjoining one 
side of the street, the evidence was held 
insufficient to sustain a finding that such 
strip had already been appropriated by the 
first company for a public use of equal 
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necessity, namely, for right of way pur- 
poses, under subdivision 4 of this section. 
Great Falls & Teton County Ry. Co. v. 
Ganong, 48 Mont. 43, 52, 136 Pac. 391. 


Relief departments as within corporate 
powers of railroads, see notes in 6 Ann. 
Cas. 11,807. 

Right of railroad to grant exclusive 
facilities to express company, see note in 
18 Ann. Cas. 1079. 

Right of railroad to grant exclusive 
privileges on depot grounds, see notes in 
2 Ann. Cas. 190; 14 Ann. Cas. 494; Ann. 
Cas. 1918A, 702. 


6508. Maintenance of hotel by railroad in national park and along its 
line. Any railway company or corporation, organizing under the laws of 
the United States, the state of Montana, or of any other state or territory, 
and owning or operating a line of railway in the state of Montana, may, 
in connection with its railway business, construct, acquire, own, operate, 
and maintain, in or on public or national parks, traversed, touched, or 
reached by its said line of railway in the state of Montana, and at con- 
venient points along its said line, hotels, inns, and restaurants for the 
accommodation of the employees and patrons of said railway company or 
corporation, either in its own name or in the name of another corporation, 
provided that the stock of such other corporation is owned or controlled 
by said railway company or corporation. 

History: En. Sec. 1, Ch. 82, L. 1915. 


What business incidental to main busi- 


ness railroad company may conduct, see 
notes in 4 Ann. Cas. 910; 13 Ann. Cas. 293. 


6509. Right of way in canyon. Any such corporation whose right-of- 
way, or whose track upon such right-of-way, extends through any canyon, 
pass, or defile, shall not exclude any other such corporation from a passage 
through the same upon equitable terms, and in case of disagreement, upon 
application of either of the parties, with notice to the other, the same shall 
be adjusted by a court of competent jurisdiction; and if the passage of 
any such railroad through the canyon, pass, or defile causes the disuse or 
change of location of any public wagon road that may traverse the same, 
damages shall be awarded therefor, as provided by the Code of Civil 
Procedure, and if it shall become necessary for any other railroad company 
passing through the state to cross or pass any other railroad track or defile 
already constructed or surveyed, the same may be so done without any 
compensation therefor, except the actual damage done by so doing; and 
when two or more companies desire to pass through the same canyon, 
pass, or defile, neither shall exclude the other from passing through the 
same, and neither shall have any compensation therefor, except the actual 
damage done by so doing; and should it be necessary that the said com- 
panies should use the same track or bed in passing through such canyon, 
pass, or defile, the same may be done without any compensation therefor 
from one to the other, except the actual damage by so doing. 


History: En. Sec. 11, p. 100, Ex. L. Where one railroad company, duly 


1873; re-en. Sec. 309, 5th Div. Rev. Stat. 
1879; re-en. Sec. 687, 5th Div. Comp. Stat. 
1887; re-en. Sec. 895, Civ. C. 1895; re-en. 
Sec. 4276, Rev. C. 1907. 


authorized, has built its roadbed, and ob- 
tained its right of way and grounds for 
station buildings, machine-shops, — side- 
tracks, etc., through a defile or canyon, 
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the court will.grant an injunction in its tion first in possession, until an adjust- 
favor, restraining another railroad corpo- ment of rights can be made by the court 
ration, authorized to build to the same under the general railroad law. Montana 
point, from going upon or interfering with Central Ry. Co. v. Helena & R. M. R. Co., 
the track or right of way of the corpora- 6 Mont. 416, 420, 12 Pac. 916. 


6510. Survey, annual work, and completion of road. Every railroad 
corporation shall be required to complete fifteen miles upon each of its 
lines, branches, or extensions, each year subsequent to the passage of this 
chapter, in the case of companies already organized, and each year subse- 
quent to the filing of articles of incorporation in the case of corporations 
hereafter organized. But organization under this chapter shall not be 
deemed to confer any right to any portion. of its line as designated in its 
articles of incorporation on which a preliminary survey and location shall 
not have been made, and if such corporation shall fail to comply with the 
requirements of this section, it shall forfeit its charter, and all the rights and 
privileges conferred by said articles as to any incompleted portion of its line 
of road. Each railroad corporation shall complete the whole line of its road 
within five years from the passage of this chapter, in the case of corporations 
already organized, and within seven years from the date of filing articles of 
incorporation in the case of corporations hereafter organized. Upon the 
written application of any county attorney of a county through which the 
line of said road would pass, made to the district court, setting forth the 
alleged cause of such forfeiture, it shall be the duty of such court, after 
notice to the corporation, to examine the cause; and if, in his judgment, suf- 
ficient cause exists for such forfeiture, to declare and enforce the forfeiture. 


History: En. Sec. 12, p. 101, Ex. L. Sec. 688, 5th Div. Comp. Stat. 1887; amd. 
1873; re-en. Sec. 310, 5th Div. Rev. Stat. Sec. 896, Civ. C. 1895; re-en. Sec. 4277, 
1879; amd. Sec. 1, p. 37, L. 1883; re-en. Rev. C. 1907. 


6511. Railroads on reservations. Any railroad corporation now or 
hereafter organized under the laws of this state, for the purpose of 
building railroads which extend upon Indian or military reservations 
within this state, shall not forfeit its charter, or any rights or privileges, 
by reason of its failure to build and complete any portion of its road 
upon such reservations, until a grant of a right-of-way therefor has been 
obtained from the United States, or any parties authorized in that behalf, 
and thereafter the provisions of this chapter shall be applicable to said 
corporations. 


History: En. Sec. 689, 5th Div. Comp. Stat. 1887; re-en. Sec. 897, Civ. C. 1895; 
Te-en. Sec. 4278, Rev. C. 1907. 


6512. May change location or grade. Whenever any corporation 
organized under this chapter shall find it necessary for the purpose of 
avoiding annoyance to public travel, or dangerous or difficult curves or 
grades, or unsafe or unsubstantial grounds or foundations, or for other 
reasonable causes, to change the location or grade of any portion of its 
road, such railroad corporation is hereby authorized to make such changes, 
not departing from the general route prescribed in the articles of 
incorporation. 


History: Sec. 4279, Rev. C. 1907. Extraordinary Laws of 1873; re-enacted as 
Note.—Sections 6512 to 6520 were en- Sections 311 to 320, Fifth Division Revised 
acted as sections 13 to 22, pp. 102 to 104, Statutes 1879; re-enacted as sections 690 
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to 699, Fifth Division Compiled Statutes Power of railroad to make change of 
1887; re-enacted as sections 898 to 907,. location, see notes in 7 Ann. Cas. 1032; 9 
Civil Code 1895; re-enacted as sections Ann. Cas. 58; 36 L. R. A. 510. 

4279 to 4288, Revised Codes 1907. 


6513. May borrow money and secure payment. Any corporation 
organized under this chapter shall have power to borrow money on the 
eredit of the corporation to an amount not exceeding its authorized capital 
stock, at a rate of interest to be agreed upon by the respective parties, 
and may execute bonds therefor in sums of not less than one hundred 
dollars, and secure the payment thereof by mortgage or pledge of the 
property and income of such corporation. And if the said mortgage shall 
so provide, it shall be and remain a valid lien upon all of the property of 
said corporation of whatever kind then existing, or that may thereafter 
be by it acquired, irrespective of the law now in force relating to chattel 
mortgages, and the same shall be taken, held, and enforced in the same 
manner as mortgages upon real estate now are held and enforced. 

History: Sec. 4280, Rev. C. 1907. See also history of Sec. 6512. 


6514. May buy and sell necessary real estate. Any such corporation 
may acquire by purchase or gift any lands in the vicinity of its road or 
. through which the same may pass, so far as may be convenient or neces- 
sary to secure the right-of-way, or such as may be granted to aid in the 
construction of such road, and convey the same in such manner as the 
directors may prescribe, and all deeds and conveyances made by such 
corporation shall be signed by the president, under the seal of the cor- 
poration. 

History: Sec. 4281, Rev. C. 1907. See Effect of grant of land in fee to be used 
also history of Sec. 6512. for railroad purposes on right to underly- 
ing minerals, see note in 5 A. L. R. 1501. 

6515. May divert streams, etc. It shall be lawful for such corporation, 
whenever it may be necessary in the construction of its road to cross any 
road or stream of water, to divert the same from its present location or - 
bed; but such corporation shall, without unnecessary delay, place such 
road or stream in such condition as not to impair its former usefulness. 

History: Sec. 4282, Rev. C. 1907. See Liability of railroad company diverting 


also history of Sec. 6512. stream into new channel for overflow, see 
note in 12 A. L. R. 187. 
Cited or applied as section 901, Civil Duty of railroad as to protection of 


Code, in State ex rel. Bloomington v. Dis- banks of changed water course, see note 
trict Court, 34 Mont. 535, 541, 85 Pac. 44. in L. BR. A. 1916F, 1302. 


6516. Principal office. Every such corporation shall, as soon as con- 
venient after its organization, establish a principal office at some point on 
the line of its road, and may change the same at pleasure, giving public 
notice in one or more newspapers in the state having the largest circulation, 
and notice to the secretary of state of such establishment or change. 

History: Sec. 4283, Rev. C. 1907. See also history of Sec. 6512. 


6517. May maintain telegraph line. Any such corporation is hereby 
authorized to construct, maintain, and operate a telegraph line along its 
road. The provisions of this chapter concerning the grant for station 
buildings, workshops, depots, machine-shops, switches, sidetracks, turn- 
tables, and water stations shall not apply to mineral lands of the United 
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States, or to lands reserved by the United States, nor to any lands as 
against the United States. 


History: Sec. 4284, Rey. C. 1907. See Duty of railroad to maintain telegraph 
also history of Sec. 6512. or telephone service, see note in 18 Ann. 
Cas. 108. 


6518. State not responsible for debts of railroad. Nothing in this 
chapter shall be construed to make the state, or any municipality therein, 
liable for any debts or obligations of any character which may be con- 
tracted by such corporations. 


History: Sec. 4285, Rev. C. 1907. See repealed by the adoption of section 11 of 
also history of Sec. 6512. article 15 of the state constitution. See 


Note.—Section 4286, Revised Codes 1907, Criswell v. Montana Central Railway Com- 
is omitted from this code, having been held Pany, 18 Mont. 167, 44 Pac. 525. 


6519. May increase capital stock. If the amount of the capital stock 
shall be found insufficient to enable any such corporation to construct its 
road, it shall be competent for the directors, upon a vote of the stock- 
holders, to increase the stock to such sum as shall cover the expenses of 
the construction of its road. 

History: Sec. 4287, Rev. C. 1907. See also history of Sec. 6512, 


6520. May accept provisions of act of congress. Any such corporations 
may accept the provisions of any act of congress providing for the 
creation of bodies corporate for the purposes aforesaid, but such accept- 
ance shall not impair or affect the legal or equitable rights of any creditor 
as they exist at the time of such acceptance. 

History: Sec. 4288, Rev. C. 1907. See also history of Sec. 6512, 


6521. Regulations. If any railroad corporation within this state shall 
ask, charge, or demand any exorbitant rate of compensation for the 
transportation of any freight, baggage, express matter or passenger, or 
make any unjust discrimination in its rates, or shall neglect to provide 
comfortable and convenient cars or coaches for the transportation of its 
passengers and their baggage, or safe cars for the transportation of 
express matter and freight, or shall use any highly inflammable oils for 
lighting any car on its passenger trains, or shall wilfully neglect to keep 
a table of its passenger tariff and rates of freight conspicuously posted in 
each depot within this state, or fail to light its track in any city in this 
state, or shall transport within this state on any of its passenger cars 
any oil of vitriol, gunpowder, lucifer matches, nitroglycerine, glynon oil, 
nytroleum or blasting-oil, or nitrate oil, or powder mixed with any such 
oil, or fibre saturated therewith, or duolin or giant powder, or blasting 
powder, or any other goods of a dangerous nature, or in any incorporated 
city or town in this state run any train at a rate of speed forbidden by 
the laws of this state, or the ordinances of such city or town, or run any 
train over any unsafe bridge, trestlework, or aqueduct in this state; or 
fail to have upon any locomotive in use by it in this state a bell and steam 
whistle in fit condition for use thereon; or shall permit any locomotive 
to approach any highway, road, or railroad crossing, without causing the 
whistle to be sounded at a point between fifty and eighty rods from the 
crossing, and the bell to be rung from said point until the crossing is 
reached; or shall wilfully fail to make any report herein required, or 
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which may be hereafter required by any law of this state, shall be deemed 
guilty of a misdemeanor, and, upon conviction thereof, shall be fined for 
the first offense in the sum of one thousand dollars, and for the second 
violation of the same provision, two thousand dollars, and for every other 
and further violation of any provision of which it has been twice before 
found guilty, a sum not less than five nor more than ten thousand dollars. 


History: En. Sec. 23, p. 104, Ex. L. 
1873; re-en. Sec. 321, 5th Div. Rev. Stat. 
1879; re-en. Sec. 700, 5th Div. Comp. Stat. 
1887; amd. Sec. 908, Civ. C. 1895; amd. 
Sec. 1, Ch. 66, L. 1903; re-en. Sec. 4289, 
Rey. C. 1907. 


It is negligence for a railroad to permit 
its trains to approach a crossing without 
sounding the whistle and ringing the bell. 
Hunter v. Montana Central Ry. Co., 22 
Mont. 525, 531, 57 Pac. 140. See Kelley v. 
John R. Daily Co., 56 Mont. 63, 7%, 181 
Pac. 326. 

A railroad company’s failure to obey 
the requirements of the statute does not 
excuse the citizen from the use of at least 
ordinary diligence and prudence. Hunter 
v. Montana Central Ry. Co., 22 Mont. 525, 
531, 57 Pac. 140; Sprague yv. Northern 
Pacific Ry. Co., 40 Mont. 481, 489, 107 
Pac. 412. 

Evidence that shows a violation, by a 
railroad company, of the provisions of this 
section, in failing to give proper signals 
of the approach of its trains at crossings, 
makes out a prima facie case of negli- 
gence. Hunter v. Montana Central Ry. 
Co., 22 Mont. 525, 531, 57 Pac. 140; 
Sprague v. Northern Pacific Ry. Co., 40 
Mont. 481, 489, 107 Pac. 412; De Atley v. 
Northern Pacific Ry. Co., 42 Mont. 224, 230, 
112 Pac. 76. See Kelley v. John R. Daily 
Co., 56 Mont. 63, 72, 181 Pace. 326. 

A railroad company, whose employees 
in charge of a train fail, upon approaching 
the crossing of a highway, to observe the 
precautions required by this section for 
the protection of the public, is chargeable 
with negligence; and there can be no dis- 
tinction between the effect of a statute 
designed to protect the public generally 
at nailroad crossings, and one, such as sec- 
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tion 11268, designed to secure safety to 
servants engaged in hazardous occupar 
tions. Monson y. La France Copper Co., 
39 Mont. 50, 61, 101 Pac. 243. 


Failure on the part of a railway com- 
pany to cause the locomotive whistle to be 
sounded at a point between fifty and 
eighty rods from a crossing, and the bell 
to be rung,at a point within eighty rods: 
before reaching the crossing as required 
by this section, constitute actionable neg- 
ligence. Sprague v. Northern Pacific Ry. 
Co., 40 Mont. 481, 489, 107 Pac. 412. See 
Kelley v. John R. Daily Co., 56 Mont. 63, 
72, 181 Pac. 326. 

A variance between an averment: that 
defendant railroad was negligent in fail- 
ing to give any warning of the approach 
of one of its trains, and evidence which 
tended to show that, while warning was 
given, it was not until the train was with- 
in about one hundred feet from the cross- 
ing, was immaterial. De Atley v. Northern 
Pacific Ry. Co., 42 Mont. 224, 230, 112 
racy 76, 

Where a person, seeing a train approach- 
ing, is killed in an endeavor to effect a 
crossing ahead of the train, failure of the 
enginemea to ring the locomotive bell or 
sound the whistle, though punishable as a 
misdemeanor, is not a proximate cause of 
the death. Melzner v. Chicago, Milwaukee 
& St. P. Ry. Co., 51 Mont. 487, 492, 153 


“Pac. 1019. 


Discrimination by railroad, when rea- 
sonable and lawful, and when not, see 
note in 11 A. S. R. 647. 

Duty of railroad to give signals at other 
than grade crossings, see notes in 3 Ann. 
Cas. 361; 4 Ann. Cas. 952; 16 Ann. Cas. 
1234. 


It is hereby made the duty of 


the president. or other officer in charge of each and every railroad corpora- 
tion having a line of railroad in this state, to make an annual report to 
the state auditor for the year ending on the thirtieth day of November 
preceding, which report shall be verified by the oath or affirmation of such 
president or other officer in charge, and be filed in the office of the state 
auditor by the first day of December in each year, and shall state: 

The amount of capital stock paid in; 

The amount of capital stock unpaid; 

The amount of funded debt; 

The amount of floating debt; 

Cost of construction ; 


Cine Pa 
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6. Cost of right-of-way; 

7. Cost of equipment ; 

8. All other items embraced in cost of road and equipment, not em- 
braced in three preceding items; 

9. Total cost of road and equipments to date; 

10. Length of single main track, laid with iron or steel; 

11.. Length of double main track, and width of gauge; 

12. Length of branches, stating whether they have single or double 
tracks; 

13. Aggregate length of sidings, and other tracks not above enum- 
erated; total length of iron and steel, each separately stated, embraced in 
preceding items; 

14. The maximum grade, with its length in main road, and also in 
branches; 

15. The shortest radius of curvature, with length of curve in main 
road, and also in branches; 

16. Total degrees of curvature in main road, and also in branches; 

17. Total length of straight line in main road, and also, in branches; 

18. Number of wooden bridges, and aggregate length in feet; 

19. Number of iron bridges, and aggregate length in feet; 

20. Number of stone bridges, and aggregate length in feet; 

21. The number of wooden trestles, and aggregate length in feet; 

22. The greatest age of wooden bridges; 

23. The average age of wooden bridges; 

24. The greatest age of wooden trestles; 

25. The number and kind of new bridges built during the year, and 
length in feet; 

26. The length of road unfenced on either side, and the reason 
therefor ; 

27. Number of engines; 

28. Number of passenger-cars; 

29. Number of express and baggage-cars ; 

30. Number of freight-cars; 

31. Number of other cars; 

32. The highest rate of speed allowed by express and passenger 


33. The highest rate of speed allowed by mail and accommodation 


34. The highest rate of speed allowed by freight trains; 

35. The rate of fare for passengers charged for the respective classes 
per mile; 

36. The highest rate per ton per mile charged for the transportation 
of the various classes of freight, through and local; 

37. The length of new iron or steel laid during the year; 

38. The length of rerolled iron laid during the year; 

39. The number of miles run by passenger trains; 

40. The number of miles run by freight trains; 

41. The number of passengers (all classes), carried in cars; 

42. The number of tons of through freight carried; 

43. The number of tons of local freight carried; 
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44, The number of tons of ore, cattle, and grain transported; 

45. The value of coin, bullion, and dust carried; 

46. Earnings from transportation of passengers ; 

47. Harnings from transportation of freight; 

48. Earnings from mail and express; 

49. Harnings from all sources. Total earnings for the year; 

50. Expenditures for construction and new equipments; 

51. Expenditures for maintenance of way and structure; 

52. Expenditures for maintaining and operating motive power and 
cars ; 

53. Expenditures for transportation expenses, including those of sta- 
tions and trains; 

54. Expenditures for dividends, rate per cent.; and amount; 

55. All other expenditures, either for management of road, main- 
tenance of way, motive powers, and cars, and for other purposes. Total 
expenditure during the year; 

56. The number and kind of farm animals killed, and the amount of 
damages paid therefor; 

57. A statement of all casualties resulting in injuries to persons, and 
the extent and causes thereof, and such other and further information as 
may be required by the state auditor; but if any corporation shall be 
unable to furnish the required information, the reason thereof shall be 
given. The state auditor shall prepare and furnish to each railroad cor- 
poration, or to each organization having one or more railroads in charge, 
blank forms for making the reports required by this chapter, which blanks 
may be so prepared by the auditor as to obtain the information required 
by this section more in detail, or omit such of a historical or permanent 
character as may have been given in previous reports. 


History: En. Sec. 24, p. 106, Ex. L. Cited or applied as section 909, Civil 
1873; re-en. Sec. 322, 5th Div. Rev. Stat. Code, in Daly Bank & Trust Co. v. Great 
1879; re-en. Sec. 701, 5th Div. Comp. Stat. Falls Street Ry. Co., 32 Mont. 298, 303, 80 
1887; re-en. Sec. 909, Civ. C. 1895; re-en. Pac. 252. 

Sec. 4290, Rev. C. 1907. Cal. Civ. C. Sec. 
480. 


6523. May extend line into Montana. Any railroad corporation char- 
tered by or organized under the laws of the United States, or of any state 
or territory whose line of railroad shall reach or intersect the boundary 
line of this state at any point, may extend its railroad into this state from 
any such point or points to any place or p!aces within the state, and may 
build branches from any point on such extension or continuation of any 
such extension or branch. Before making such ‘extension into the state, 
or building any such branch road, or any such continuation, such cor- 
poration shall, by resolution of its board of directors, to be entered in 
the records of its proceedings, designate the general route of such pro- 
posed extension, branch, or continuation, in the manner provided in sec- 
tions 5905 and 5906 of this code, and file a copy of such record, certified 
by the president and secretary, in the office of the secretary of the state, 
who shall record the same when presented for record. Thereupon such 
corporations shall have all the rights, powers, privileges, immunities, and 
franchises to make, maintain, and operate such extension, and build, main- 
tain, and operate such branch or continuation, which it would have had 
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if it had been incorporated for such purposes under the general laws oi 
the state or territory of Montana. 


History: En. Sec. 702, 5th Div. Comp. Stat. 1887; re-en. Sec. 910, Civ. C. 1895; 
re-en. Sec. 4291, Rev. C. 1907. 


6524. Two or more may consolidate. Any two or more railroad cor- 
porations whose respective lines, not being parallel or competing lines, are 
wholly or partly within this state, whether chartered by or organized 
under the laws of the state or territory of Montana, or of the United 
States, or of any other state or territory, when their respective lines of 
road or any branch thereof so connect within this state that they may 
operate together as one property, may consolidate their capital stock, 
franehises, and property, and thereby become one corporation by any 
name adopted by them, which may be that of one of them, upon such 
terms and conditions as may be agreed upon by them, in the manner fol- 
lowing: Articles of agreement shall be entered into by and between such 
corporations under their respective corporate seals and the signatures of 
their respective presidents and secretaries, containing the terms and con- 
ditions of such consolidation and the mode of carrying the same into 
effect, including the name of the corporation resulting from such consoli- 
dation, the amount of its capital stock, the number and amount of shares 
thereof, the manner of retiring the shares of the capital stock of the cor- 
porations so consolidated, or of converting the same into or exchanging 
it for the capital stock of such resultant corporation, the number which 
shall constitute the board of directors of such corporation, and what 
officers it shall have, and the persons who shall constitute the first board 
of directors and officers thereof, their term of office, and the manner in 
which their successors shall be elected, which shall be according to the 
provisions of section 5937 of this code, and such other matters as may be 
deemed necessary to perfect such consolidation, and as may be agreed 
upon. Such articles of agreement shall, before the same shall be effectual, 
be assented to, approved, or ratified by the stockholders of the respective 
corporations so consolidated at a regular meeting of such stockholders, or 
a special meeting thereof, duly called and held, by resolution adopted by 
a vote in favor thereof, in person or by proxy, of the holders of at least 
three-fifths in amount of the outstanding capital stock of such corpora- 
tions, respectively. A duplicate of such articles of agreement, together 
with a copy of the resolutions so adopted by the stockholders of such 
corporations assenting to, approving, or ratifying the same, certified under 
the corporate seal and the signature of the secretary, and verified by a 
sworn statement of the president and secretary of the corporation, stating 
that such resolution was duly adopted by the vote in favor thereof of 
the holders of three-fifths in amount of the outstanding capital stock of 
the corporation, at a meeting of the stockholders thereof, duly held, shall 
be recorded in the office of the secretary of state, and it shall be the 
duty of the secretary to record the same upon presentation for that pur- 
pose; and upon the filing thereof for record, as aforesaid, the corporation 
formed by such consolidation shall be a corporation by the corporate 
name mentioned in such articles of agreement, and as such shall be per- 
petual, and shall succeed to and have, own, possess, exercise, and enjoy 
all the powers, rights, franchises, privileges, immunities, and property of 
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every name and nature possessed by the corporations so consolidated, or 
to which they were entitled at the time of such consolidation, and shall 
be entitled to have, own, hold, exercise, possess, and enjoy all the powers, 
rights, franchises, privileges, and immunities which may at any time 


appertain to railroad corporations under the general laws of this state. 


History: En. Sec. 703, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 911, Civ. C. 1895; 
re-en. Sec. 4292, Rev. C. 1907. Cal. Civ. C. 
Sec. 473. 


The provisions of this section and the 
next succeeding section, so far as they 
limit the right of railroad companies to 
lease their roads to one another to such 
companies as are not parallel or competing 
roads, were repealed by section 6531. State 
ex rel. Nolan y. Railway Companies, 21 
Mont. 221, 233, 53 Pac. 623. 

This section is not merely a legislative 
declaration of the manner of consolida- 
tion, but serves as a definition as well. 


Consolidation of railroads and its effect 
on pre-existing debts and liens, see note 
in 59 A. 8. BR. 554. 

Authority of railroads to consoldiate, 
see note in 5 L. R. A. 726. 

Restrictions on consolidation of parallel 
or competing railroads, see note in 45 
Lh, oii, 

Liability of consolidated company for 
debts of its predecessor, see note in 23 
L. R. A. 231; 6 Ann. Cas. 85. 

Liability of one railroad corporation 
possessing stock control of another for 
acts and contracts of the latter, see note 
in 351. R.A. CN; S&S.) 770: 


State ex rel. Nolan vy. Railway Companies, 
21 Mont. 221, 242, 53 Pac. 623. 


6525. May lease or purchase other railroads. Any railroad corporation 
whose line is wholly or partly within this state, or reaches the boundary 
line thereof, whether chartered by or organized under the laws of the 
state or territory of Montana, or the United States, or of any other state 
or territory, may lease or purchase the whole or any part of the railroad 
or line of railroad of any railroad corporation, constructed or uncon- 
structed, together with all the rights, powers, immunities, privileges, fran- 
chises, and all other property or appurtenances thereto; provided, the 
railroad or line of railroad so leased or purchased is continuous of or con- 
nected with its own line, and not a parallel or competing line. Before any 
such lease or purchase shall be effectual, it shall be assented to or 
approved or ratified by the stockholders of each corporation by a vote 
in favor thereof, at a general or special meeting of such stockholders, by 
the holders of three-fifths in amount of all the outstanding capital stock 
of the company; and any such railroad corporation, whether chartered by 
or organized under the laws of the state or territory of Montana, or of 
the United States, or of any other state or territory, may take, purchase, 
hold, sell, and dispose of, or guarantee the payment of the capital stock, 
bonds, and securities of any other railroad corporation whose line of rail- 
road within this state is continuous of or connects with its own line. 
Leases heretofore made in conformity to the provisions of this chapter 
shall, when ratified as herein provided, be held valid in like manner as if 
made by authority thereof, 


History. En. Sec. 704, 5th Div. Comp. 
Stat. 1887; re-en. Sec 912, Civ. C. 1895; 


What are parallel or competing lines of 
railroad, see note in Ann. Cas. 1913A, 638. 


re-en. Sec. 4293, Rev. C. 1907. Cal. Civ. C. 
Sec. 473a. 


Cited or applied as section 912, Civil 
Code, in State ex. rel. Nolan v. Railway 
Companies, 21 Mont. 221, 229, 233, 53 Pac. 
623. 


Lease of parallel or competing railroads, 
see note in 45 L R. A. 274. 

Application of railroad “stop statute” 
where one company leases the roads of two 
others, see note in 2 A. L. R. 158. 


6526. May issue and secure bonds. Any railroad corporation whose 
line is wholly or partly within this state, whether chartered by or organ- 
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ized under the laws of the state or territory of Montana, or of the United 
States, or of any other state or territory, shall have authority and power 
to make, issue, negotiate, and deliver its bonds, securities, or obligations 
to such amount, not exceeding its authorized capital stock, bearing such 
rate of interest and payable at such time or times as its board of direct- 
ors shall determine, and may negotiate, sell, pledge, or otherwise dispose 
of the same at such price, and on such terms, and in such manner as its 
board of directors may authorize or determine; and to secure the pay- 
ment of all or any of such bonds, securities, or obligations, and the inter- 
est thereon, may make, execute, and deliver such mortgages or deeds of 
trust upon all or any part of its property, income, and franchises, as the 
board of directors may determine or direct; and if any such mortgage or 
deed of trust shall so provide, and to the extent, it shall provide, it’ shall 
be and remain a valid lien upon the property, rights, and franchises of the 
corporation of whatever nature or kind afterwards acquired, as well as 
upon property, rights, and franchises owned or possessed by the corpora- 
tion at the time of its execution, irrespective of the law relating to 
chattel mortgages, and any such mortgage or deed of trust shall be taken, 
held, and enforced in the same manner as mortgages of real estate; and 
the record thereof in the office of the secretary of state shall be notice of 
its existence and contents to all persons, without any further record 
thereof, and it shall be the duty of the secretary to record in his office 
any such mortgage or deed of trust, when presented for that purpose. 


History: En. Sec. 706, 5th Div. Comp. Cited or applied as section 913, Civil 
Stat. 1887; re-en. Sec. 913, Civ. C. 1895; Code, in State ex rel. Nolan v. Railway 
Te-en. Sec. 4294, Rev. C. 1907. Companies, 21 Mont. 221, 229, 53 Pac. 623. 


6527. Judgment as lien against property. A judgment against any 
railroad corporation for any injury to person or property, or for mate- 
rial furnished, or work or labor done upon any of the property of such 
corporation, shall be a lien within the county where recovered on the 
property of such corporation, and such lien shall be prior and superior 
to the lien of any mortgage or trust deed provided for in this chapter. 


History: En. Sec. 707, 5th Div. Comp. Falls Street Ry. Co., 32 Mont. 298, 303, 80 
Stat. 1887; re-en. Sec. 914, Civ. C. 1895; Pac. 252; Helena, ete., Ry. Co. v. City of 
re-en. Sec. 4295, Rev. ©. 1907. Helena, 47 Mont. 18, 36, 130 Pac. 446; 

Massachusetts Loan & Trust Co. v. Hamil- 

This section has no application to street- ton, 88 Fed. 588, 595; Central Trust Co. v. 

railroads. Daly Bank & Trust Co. v. Great Warren, 121 Fed. 323, 324. 


6528. Amendment of certificate of incorporation. Any corporation 
heretofore formed, or which may hereafter be formed, under the provi- 
sions of chapter twenty-five, of the fifth division of the Compiled Statutes 
of Montana, relating to railway corporations, may, by a majority vote of 
its board of directors, and by the assent of its stockholders, representing 
at least two-thirds of the subscribed capital stock of such corporation, 
expressed in writing, or at a general or special meeting of stockholders, 
amend its certificate of incorporation in any one or more of the follow- 
ing particulars, to-wit: By more particularly describing the general route 
of its road, or any part thereof, or by correcting or supplying any defect, 
mistake, or insufficiency in the description thereof, contained in said cer- 
tificate, by describing any change or changes in its route, or any addi- 
tions or extensions to or of its line of road, by adding thereto or extend- 
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ing the same to points or termini other than those mentioned in the 
original certificate of incorporation. 


History: En. Sec. 1, p. 147, L. 1893; re-en. Sec. 920, Civ. C. 1895; re-en. Sec. 4296, 
Rev. C. 1907. 


6529. Record of amendment. A copy of such amendment or of the 
original certificate of incorporation, as amended, and a copy of the resolu- 
tion of the board of directors adopting the same, certified by the presi- 
dent and secretary of the company, under the corporate seal, to be cor- 
rect and to have been adopted by a majority vote of the directors of the 
company, and to have been assented to in writing or by vote of stock- 
holders representing at least two-thirds of the subscribed capital stock 
of the company, shall be filed with and recorded by the secretary of state; 
and a like copy, certified as aforesaid, shall be filed with and recorded 
by the county clerk and recorder of the county in which the principal 
place of business of the company is or shall be situated; and from the 
time of such filing, said original certificate of incorporation shall be 
deemed to be amended accordingly, and said corporation shall have the 
same rights and powers, and it and the stockholders thereof shall be 
subject to the same liabilities, as if such amendment had been embraced 
in the original articles or certificate of incorporation. 


History: En. Sec. 2, p. 147, L. 1893; re-en. Sec. 921, Civ. C. 1895; re-en. Sec. 4297, 
Rey. C. 1907. 


6530. Amended certificate may be amended. Said certificate and 
amended certificate may be amended in like manner, whenever deemed 
expedient or necessary by the board of directors and stockholders of the 
company. 

History: En. Sec. 3, p. 147, L. 1893; re-en. Sec. 922, Civ. C. 1895; re-en. Sec. 4298, 
Rey. C. 1907. 


6531. May lease or buy other railroads. Any railroad company now 
or hereafter incorporated pursuant to the laws of this state, or of the 
United States, or of any state or territory of the United States, may at 
any time, by means of subscription to the capital stock of any other rail- 
road company, or by the purchase of its stock or bonds, or by guarantee- 
ing its bonds, or otherwise, aid such company in the construction of its 
railroad within or without this state; and any company owning or operat- 
ing a railroad within this state may extend the same into any other state 
or territory, and may build, buy, lease, or may consolidate with any rail- 
road or railroads in such other state or territory, or with any other rail- 
road in this state, and may operate the same, and may own such real 
estate and other property in such other state or territory as may be 
necessary or convenient in the operation of such road; or any railroad 
company may sell or lease the whole or any part of its railroad or 
branches within this state constructed or to be constructed, together with 
all property and rights, privileges, and franchises pertaining thereto, to 
any railroad company organized or existing pursuant to the laws of the 
United States, or of this state, or of any other state or territory of the 
United States; or any railroad company incorporated or existing under 
the laws of the United States, or of any state or territory of the United 
States, may extend, construct, maintain, and operate its railroad, or any 
portion or branch thereof, into and through this state, and may build 
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branches from any point, or such extension to any place or places within 
this state; and the railroad company of any other state or territory of 
the United States which shall so purchase or lease a railroad, or any part 
thereof in this state, or shall extend or construct its road, or any por- 
tion or branch thereof, in this state, shall possess and may exercise and 
enjoy, as to the control, management, and operation of the said road, 
and as to the location, construction, and operation of any extension or 
branch thereof, all the rights, powers, privileges, and franchises pos- 
sessed by railroad corporations organized under the laws of this state, 
including the exercise of the power of eminent domain. Such purchase, 
sale, consolidation with or lease, may be made, or such aid furnished, upon 
such terms or conditions as may be agreed upon by the directors or 
trustees of the respective companies; but the same shall be approved or 
ratified by persons holding or representing a majority in amount of the 
capital stock of each of such companies, respectively, at any annual 
stockholders’ meeting, or at a special meeting of the stockholders called 
for that purpose, or by approval in writing of a majority in interest of 
the stockholders of each company respectively; provided, that nothing in 
the foregoing provisions shall be held or construed as curtailing the 
right of this state, or the counties through which any such road or roads 
may be located, to levy and collect taxes upon the same, and upon the 
rolling-stock thereof, in conformity with the provisions of the laws of this 
state upon that subject; and all roads or branches thereof in this state, 
so consolidated with, purchased, or leased, or aided, or extended into the 
state, shall be subject to taxation and to regulation and control by the 
laws of this state, in all respects the same as if constructed by corpora- 
tions organized under the laws of this state; and any corporation of 
another state or territory or of the United States, being the purchaser or 
lessee of a railroad within this state, or extending its railroad, or any por- 
tion thereof, into or through this state, shall establish and maintain an 
office or offices in this state at some point or points on its line, at which 
legal process and notice may be served, as upon railroad corporations of 
this state; provided, further, that before any railroad corporation organ- 
ized under the laws of any other state or territory or of the United States 
shall be permitted to avail itself of the benefits of this act, such corporation 
shall file with the secretary of state a true copy of its charter or articley 
of incorporation. 


History: En. Sec. 1, p. 157, L. 1893; 


re-en. Sec. 923, Civ. C. 1895; re-en. Sec. 


4299, Rev. ©. 1907. 


This section was continued in force 
after the adoption of this code, and 
repeals sections 6524 and 6525, ante, so far 
as these latter sections limit the right of 
railroad companies to lease their roads to 
one another to such companies as are not 
parallel or competing roads. State ex rel. 
Nolan v. Railway Companies, 21 Mont. 
221, 233, 53 Pac. 623. 

Under this section, one railroad com- 
pany can lease its road to a parallel and 
competing road for a term of ten years, 
and such a lease is not a consolidation 


of the two roads within the meaning of the 
constitution. This section is to be read as 
merely authorizing the amalgamation or 
consolidation of railroads not forbidden 
to amalgamate or consolidate by the con- 
stitution. State ex rel. Nolan v. Railway 
Companies, 21 Mont. 221, 234, 53 Pac. 623. 

If a foreign railroad company, engaged 
as a common carrier of passengers between 
different states, seeks to engage in inter- 
state commerce in this state, buys or is 
about to buy out another railroad, and 
seeks to avail itself of the benefits of this 
section, which requires the filing of its 
charter or articles of incorporation with 
the secretary of state, it is not obliged to 
pay a fee, under section 145, for the filing 
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of articles of incorporation, on the basis 
of a percentage of its entire capital stock; 
the exaction of such a fee would be an 
unauthorized burden upon interstate com- 


RAILROAD EQUIPMENT. 


[6532-6534 


Ry. Co. v. Swindlehurst, 47 Mont. 119, 126, 
130, Pac. 966. See State ex rel. General 
Electric Co. v. Alderson, 49 Mont. 29, 31, 
140 Pace. 82. 


merce. Chicago, Milwaukee & St. Paul 


6532. Prior consolidation legalized. Any consolidation by sale or 
otherwise, or any lease or agreement to sell, consolidate with, or lease the 
whole or any part of any railroad and its branch lines organized under 
the laws of this state, with the franchise appertaining thereto, to any 
railroad company organized or existing under the laws of the United 
States, or of this state, or any other state or territory, or any consolida- 
tion between such companies organized under the laws of the United 
States, or of this state, or any other state or territory, and a corporation 
organized under the laws of this state, heretofore executed by the proper 
officers of the companies, parties to such sale, lease, or consolidation or 
contract, is hereby legalized and made in all respects valid and binding 
from the date of its execution. 


History: En. Sec. 2, p. 158, L. 1893; re-en. Sec. 924, Civ. C. 1895; re-en. Sec. 4300, 
Rev. C. 1907. 


CHAPTER 33. 


LEASES, SALES, AND MORTGAGES OF RAILROAD EQUIPMENT AND ROLLING- 
STOCK. 


Section 6533. Conditional Sale Valid. 


6534. Contract to Be Recorded. 

6535. Chattel Mortgage. 

6536. Satisfaction of Mortgage. 

6537. Conditional Sale of Equipment. 
6538. Contract to Be Recorded. 

6539. Construction and Effect of the Law. 


6533. Conditional sale valid. In all cases where railroad equipment 
and rolling-stock may have been or shall be sold to any person, firm, or 
corporation, to be paid for, in whole or in part, in instalments, or shall be 
leased, rented, hired, or delivered, on condition that the same may be 
used by the person, firm, or corporation purchasing, leasing, renting, hir- 
ing, or receiving the same, and that the title to the same shall remain in 
the vendor, lessor, renter, hirer, or deliverer of the same until the agreed 
upon price or rent for such property shall have been fully paid, such con- 
dition in regard to title so remaining in the vendor, lessor, renter, hirer, 
or deliverer, until such payments are fully made, shall be valid to all 
intents and purposes as to subsequent purchasers in good faith, and 
ereditors; provided, the term during which the instalments or rent are to 
be paid shall not exceed ten years, and such contract shall be in writing, 
duly executed, acknowledged, and recorded, as hereafter provided. 


History: En. Sec. 1, p. 101, L. 1883; re-en. Sec. 930, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 709, 5th Div. Comp. Stat. 1887; 4301, Rev. C. 1907. 


6534. Contract to be recorded. Such contract shall be recorded in the 
office of the secretary of state, and in the office of the county clerk of 
the county in which is located the principal office or place of business of 
such vendee or lessee, and on each locomotive or car that may have been 
so sold or leased, the name of the vendor, or lessor, or assignee of the 
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vendor or lessor, shall be marked, followed by the word ‘‘owner,’’ or 
““lessor,’’ as the case may be. 


History: En. Sec. 2, p. 102, L. 1883; re-en. Sec. 931, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 710, 5th Div. Comp. Stat. 1887; 4302, Rev. C. 1907. 


6535. Chattel mortgage. Any mortgage of personal property which 
constitutes the equipment, or part of the equipment, of any railroad com- 
pany, may be recorded as provided in the preceding section, and if the 
same is bona fide, the lien thereby created shall be good for all intents 
and purposes whatever, for such length of time as therein provided, not 
exceeding said period of ten years. 


History: En. Sec. 3, p. 102, L. 1883; re-en. Sec. 932, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 711, 5th Div. Comp. Stat. 1887; 4303, Rev. C. 1907. 


6536. Satisfaction of mortgage. Upon payment in full of the purchase 
price and the performance of the terms and conditions stipulated in any 
such contract, a declaration to that effect shall be made by the vendor, or 
his assignee, which declaration may be made on the margin of the record 
of the contract, attested by the secretary of state or county clerk, as the 
case may be, or the satisfaction may be made by a separate instrument, 
which shall be acknowledged and recorded in the offices in which the 
original contract was recorded, and thereupon the secretary of state and 
county clerk shall write in the margin of the record the word ‘“‘satisfied,’’ 
together with the date of satisfaction, and the page, and book of record 
of the declaration of the satisfaction. 


History: En. Sec. 4, p. 102, L. 1883; re-en. Sec. 933, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 712, 5th Div. Comp. Stat. 1887; 4304, Rev. C. 1907. 


6537. Conditional sale of equipment. In any contract for the sale of 
railroad or street-railway equipment or rolling-stock, it shall be lawful to 
agree that the title to the property sold or contracted to be sold, although 
possession thereof may be delivered immediately, or at any time or times 
subsequently, shall not vest in the purchaser until the purchase price 
shall be fully paid, or that the seller shall have and retain a lien thereon 
for the unpaid purchase money, and in any contract for the leasing or 
hiring of such property, it shall be lawful to stipulate for a conditional 
sale thereof at the termination of such contract, and that the rentals or 
amounts to be received under such contract may, as paid, be applied and 
treated as purchase-money, and that the title to the property shall not 
vest in the lessee or bailee until the purchase price shall have been paid 
in full, and until the terms of the contract shall have been fully per- 
formed, notwithstanding delivery to and possession by such lessee or 
bailee; provided, that no such contract shall be valid as against any sub- 
sequent judgment creditor, or any subsequent bona fide purchaser for 
value and without notice unless: 

1. The same shall be evidenced by an instrument executed by the 
parties, and duly acknowledged by the vendee, or lessee, or bailee, as the 
case may be, or duly proved, before some person authorized by law to 
take acknowledgment of deeds, and in the same manner as deeds are 
acknowledged or proved; 

2. Such instrument shall be filed for record in the office of the secre- 
tary of state of this state, and also in the office of the county clerk and 
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recorder in each county of this state in which the line of such railroad 
or street-railway company extends; 

3. Each locomotive engine or car so sold, leased, or hired, or con- 
tracted to be sold, leased, or hired as aforesaid, shall have the name of the 
vendor, lessor, or bailor, plainly marked on each side thereof, followed by 
the word ‘‘owner,’’ or ‘‘lessor,’’ or ‘‘bailor,’’? as the case may be. 


History: En. Sec. 1, p. 148, L. 1893; re-en. Sec. 934, Civ. C. 1895; re-en. Sec. 4305, 
Rev. C. 1907. 


6538. Contract to be recorded. The contracts herein authorized shall 
be recorded by the secretary of state in a book of records to be kept for 
that purpose, and on payment in full of the purchase-money, and the 
performance of the terms and conditions stipulated in any such contract, 
a declaration in writing to that effect may be made by the vendor, lessor, 
or bailor, or his or its assignee, which declaration may be made on the 
margin of the record of the contract, duly attested, or it may be by a 
separate instrument to be acknowledged by the vendor, lessor, or bailor, 
or his or its assignee, and. recorded as aforesaid, and for such services the 
secretary of state shall be entitled.to a fee of fifteen dollars, for recording 
each of said contracts and each of said declarations, and a fee of one 
dollar for noting such declaration on the margin of the record. 


History: En. Sec. 2, p. 149, L. 1893; re-en. Sec. 935, Civ. C. 1895; re-en. Sec. 4306, 
Rev. C. 1907. 


6539. Construction and effect of law. This act shall not be held to 
invalidate or affect in any way any contract heretofore made of the kind 
referred to in section 6537 of this code, and any such contract heretofore 
made may, upon compliance with the provisions of this act, be recorded 
as herein provided. Nor shall it interfere with the provisions of chapter 
thirty-six of the fifth division of the Compiled Statutes of this state, so far 
as to impair any mortgage or rolling-stock or equipment of any railroad 
therein provided for, or repeal the provisions therein contained, providing 
for the making of such mortgages. 


History: En. Sec. 3, p. 149, L. 1893; Compiled Statutes 1887 above referred to 
re-en. Sec. 936, Civ. C. 1895; re-en. Sec. was re-enacted as sections 4301 to 4304, 
4307, Rev. C. 1907. Revised Codes 1907; sections 6533 to 6536 


Note.—Chapter 36 of the Fifth Division of this code. 


CHAPTER 34. 
LIABILITY OF RAILROADS FOR KILLING OR INJURING LIVESTOOK. 


Section 6540. Fences and Cattle-Guards. 
6541. Liable for Injury From Negligence. 
6542. Designation of Stations Where Records Are Kept. 
6543. Penalty for Violation of Preceding Section. 
6544. Affidavit of Ownership and Value—Attorney’s Fee. 
6545. Company May Deposit Value of Animal. 
6546. Payment of Claim for Damages to State Livestock Commission. 
6547. Penalty for Driving Animal or Animals Upon Track. 
6548. Carcass and Hide of Animal. 
6549. Penalty for Violation of Act. 
6550. Shipment of Livestock—Notice of Injury. 


6540. Fences and cattle-guards. Railroad corporations must make and 
maintain a good and legal fence on both sides of their track and prop- 
erty, and maintain, at all crossings, cattle-guards over which cattle or 
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other domestic animals cannot pass. 


CORPORATIONS. 


[Part III 


In case they do not make and main- 


tain such fence and guards, if their engines or cars shall kill or maim any 
cattle or other domestic animals upon their line of road, they must pay to 
the owner of such cattle or other domestic animals, in all cases, a fair 
market price for the same, unless it occurred through the neglect or fault 
of the owner of the animal so killed or maimed; provided, that nothing 
herein shall be construed so as to prevent any person or persons from 
recovering damages from any railroad corporation for its negligent killing 
or injury to any cattle, or other domestic animals, at spurs, sidings, Y’s, 


crossings, and turntables. 


History: Ap. p. Sec. 1, p. 267, L. 1891; 
en. Sec. 950, Civ. C. 1895; amd. Sec. 1, Ch. 
29, L. 1905; amd. Sec. 1, Ch. 59, L. 1907; 
Sec. 4309, Rev. C. 1907. Cal. Civ. C. Sec. 
485. 


This section, prior to its amendment, 
was held to apply only to livestock belong- 
ing to the owner, or one in possession of 
land along or through which the railroad 
passes, which has been killed or maimed 
by the engines or cars of the railroad com- 
pany upon that part of its road, said road 
being unfenced or insufficiently fenced. 
Beaudin v. Oregon Short Line R. R. Co., 
31 Mont. 238, 240, 78 Pac. 303. 

In an action against a railroad company 
for the killing of livestock, it is necessary 
that the complaint allege plaintiff’s owner- 
ship or possession of land along or through 
which the railroad runs, and that the stock 
was killed at such place. Beaudin v. Ore- 
gon Short Line R. R. Co., 31 Mont. 238, 
241, 78 Pac. 303; Metlen v. Oregon Short 
Line R. R. Co., 33 Mont. 45, 46, 81 Pac. 
737. 

No duty devolves upon a railroad com- 
pany to fence at a station under statutes 
of this nature. Beaudin V. Oregon Short 
Line R. R. Co., 31 Mont. 238, 241, 78 Pac. 
303. 

No allegation of defendant’s negligence 
in the operation of its trains is necessary 
to render it liable under statutes of this 
character. Beaudin v. Oregon Short Line 
R. BR. Co., 31 Mont. 238, 241, 78 Pac. 303. 

Where, in an action against a railroad 
eompany for killing livestock, the only 
evidence was that the animals were found 
near the track, one dead and the other 
injured so badly that it had to be killed, 
and no showing was made as to the char- 
acter of the injuries except that one had 
its legs broken, such evidence was insuffi- 
cient to show that the animals were killed 
by an engine or cars of defendant. Beau- 
din v. Oregon Short Line R. R. Co., 31 
Mont. 238, 241, 78 Pac. 308. 

The failure of a railroad company to 
maintain a fence along its track does not 
render it liable, on that ground, for the 
death of a child, who entered upon the 
unfenced track and was run over by a 
train and killed. Nixon v. Montana, Wy- 


oming & Southwestern Ry. Co.; 50 Mont. 
95, 101, 145 Pac. 8. 

The duty to fence railway tracks may 
exist, not by virtue of the fencing statute, 
but because of the railway company’s 
common-law obligation to exercise ordi- 
nary care to furnish its employees with a 
reasonably safe place in which to work, 
and whether it does exist depends upon 
the presence of circumstances which may 
render such precaution necessary. Alex- 
ander v. Great Northern Ry. Co., 51 Mont. 
565, 575, 154 Pac. 914. 

Where, for the convenience of a ranch 
owner, a railroad company constructed a 
private crossing and a gate in its right of 
way, the company was, under this section, 
in duty bound to see that it was not left 
open by persons passing through it; fail- 


-ure in this respect constituting negligence 


per se. Scheffer vy. Chicago, Milwaukee & 
Puget Sound Ry. Co., 53 Mont. 302, 305, 
163 Pac. 565. 

In an action against a railroad company 
for damages sustained by plaintiff in 
killed and injured cattle because of the 
company’s negligence in failing: to see 
that a private gate, which had been con- 
structed by it in its right of way fence 
for plaintiff's convenience, was not left 
open, plaintiff need not allege or prove 
that defendant knew or should have 
known that the gate had been left open. 
Scheffer v. Chicago, Milwaukee & Puget 
Sound Ry. Co., 53 Mont. 302, 305, 163 
Pac. 565. 

Under this section a railroad company 
is not required to fence its tracks at spurs 
or sidings, and is liable for injuries to 
livestock at such places only where its 
actual negligence is established. Knop v. 
Chicago, Milwaukee & St. Paul Ry. Co., 
57 Mont. 288, 187 Pac. 1020. 

Cited or applied as section 950, Civil 
Code, before amendment, in Menard v. 
M. C. Ry. Co., 22 Mont. 240, 246, 56 Pace. 
592; Parrin v. Montana Central Ry. Co., 
22 Mont. 290, 56 Pac. 315; as section 4308, 
Revised Codes, in Dewell v. Northern Pac. 
Ry. Co., 54 Mont. 350, 353, 170 Pac. 752. 


Constitutionality of statutes requiring 
railroads to construct fences and cattle- 
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guards, see notes in 3 Ann. Cas, 182; 62 

mete 170; 31 L, R. A. (N. 8.) 861. 
Depot or station grounds as within pur- 

view of statute requiring railroad to fence 
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tracks, see notes in 11 Ann. Cas. 20; Ann. 
Cas. 1912D, 628. 

What are depot grounds within the 
meaning of fence laws, see note in 7 


L. B. A. (N. 8.) 203. 


6541. Liable for injury from negligence. Every railroad corporation 
or company operating any railroad, or branch thereof, within the limits 
of this state, which shall negligently injure or kill any horse, mare, geld- 
ing, filly, jack, jenny, or mule, or any cow, heifer, bull, ox, steer, or calf, or 
any other domestic animal, by running any engine or engines, car or cars, 
over or against any such animal, shall be liable to the owner of such ani- 
mal for the damages sustained by such owner by reason thereof. The 
killing or injury shall be prima facie evidence of negligence on the part 


of such corporation or company. 


History: Ap. p. Sec. 1, p. 68, L. 1881; 
re-en. Sec. 713, 5th Div. Comp.-Stat. 1887; 
amd. Sec. 951, Civ. C. 1895; re-en. Sec. 
4309, Rev. C. 1907. 


In an action against a railroad company 
under this section, the testimony of a wit- 
ness that the section boss showed him 
where the animal was struck, and stated 
that after it was struck he killed it to 
end its sufferings, was not admissible as 
res gestae. Poindexter & Orr Livestock 
Co. v. Oregon Short Line R. R. Co., 33 
Mont. 338, 340, 83 Pac. 886. See Callahan 
v. Chicago, Burlington & Quincy R. R. Co., 
47 Mont. 401, 413, 133 Pac. 687. 

In an action against a railroad company 
to recover for the killing of livestock 
under this section, proof of an injury to 
an animal which would inevitably result 
in its death substantially supports an alle- 
gation of killing. Poindexter & Orr Live- 
stock Co. vy. Oregon Short Line R. R. Co., 
33 Mont. 338, 342, 83 Pac. 886. 

An instruction given in an action for 
the killing of livestock, to the effect that 
the law presumed such killing to have 
been the result of defendant’s negligence, 
correctly stated the law, even though it 
appeared that while the animal was 
fatally injured by the locomotive and cars 
of the defendant, the actual killing was 


done by one of the defendant’s employees 
to end its sufferings. Poindexter & Orr 
Livestock Co. v. Oregon Short Line R. R. 
Co., 33 Mont. 338, 342, 83 Pac. 886. 

Where the presumption of negligence on 
the part of a railroad company in the kill- 
ing of livestock by one of its trains, relied 
on by plaintiff, is confronted with testi. 
mony of its train operatives that there 
was not any negligence on their part, the 
result is a conflict of evidence resolvable 
by the jury, and a directed verdict in 
favor of defendant was properly refused. 
Johnson v. Chicago, Milwaukee & St. Paul 
Ry. Co., 52 Mont. 73, 74, 155 Pac. 971. 

Cited or applied as section 951, Civil 
Code, in Menard v. M. C. Ry. Co., 22 Mont. 
340, 347, 56 Pac. 592; as section 4309, 
Revised Codes, in Scheffer v. Chicago, Mil- 
waukee & Puget Sound Ry. Co., 53 Mont. 
302, 305, 163 Pac. 565; Dewell v. North- 
ern Pac. Ry. Co., 54 Mont. 350, 353, 170 
Pae. 752; Knop v. Chicago, Milwaukee & 
St. Paul Ry. Co., 57 Mont. 288, 187 Pac. 
1020. 


Duty of railroad with respect to animals 
on its track see notes in 49 Am. Dee. 261; 
200A. S. KR. 16d, 

Power of legislature to make the killing 
of stock prima facie evidence of negli- 
gence, see note in 32 L. R. A. (N. 8.) 227. 


6542. Designation of stations where records are kept. It shall be the 


duty of any corporation, association, company, person, or persons own- 
ing, controlling, or operating any railroad, or branch thereof, in this state, 
to designate some station on the line of the same, in each county through 
which it passes, at which it shall keep a suitable book, and within thirty 
days after the killing or injuring of any animal or animals, to cause to 
be entered therein the date when and the place where the same were 
killed or injured, as near as may be, together with a description thereof, 
including the age, color, and sex of the same and marks and brands upon 
the same as near as the same can be done, which said book shall be kept 
for the inspection of any person or persons claiming to be interested in 
the inspection thereof, and shall cause a notice of the station so designated 
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to be filed with the county clerk of the county in which said station is 
situated; provided, that when such railroad or branch thereof shall run 
to or through any town or station at which is located the. county seat of 
any county, then such book shall be kept at such town or station at which 
said county seat is located, and the affidavit hereinafter provided for 
may be served on the agent of such station. 


History: Ap. p. Sec. 3, p. 70, L. 1881; and cattle-guards, and as such valid. De- 


amd. Sec. 720, 5th Div. Comp. Stat. 1887; 
amd. Sec. 953, Civ. C. 1895; amd. Sec. 2, 
Ch. 29, L. 1905; re-en. Sec. 4311, Rev. C. 
1907. 


This statute is a general police regula- 
tion, analogous to one requiring fencing 


well v. Northern Pacifie Ry. Co., 54 Mont. 
350, 356, 170 Pace. 752. 

Cited or applied as section 953, Civil 
Code, before amendment, in Parrin v. 
Mont. Central Ry. Co., 22 Mont. 290, 56 
Pace. 315. 


6543. Penalty for violation of preceding section. Any corporation, 
association, person, or persons so owning, controlling, or operating such 
railroad or branch thereof, failing to designate said station, file said notice, 
keep said book, and make the entries as provided in the preceding sec- 
tion, shall be liable to the owner or owners of the animal or animals so 
killed or injured, whether negligently done or not, and the court or jury 
before whom any action is tried for the recovery of damages on account 
thereof, may, in its or their discretion, render verdict and judgment for 
the amount of the value of any such animal or animals so killed, or the 


amount of damages sustained by reason of any injury thereto. 


History: En. Sec. 721, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 954, Civ. C. 1895; 
re-en. Sec. 4312, Rev. C. 1907. 


Under this section it is not necessary 
for the plaintiff to allege or prove negli- 
gence on the part of the railroad company. 
Dewell v. Northern Pacific Ry. Co., 54 
Mont. 350, 358, 170 Pace. 752. 

This section, which provides that a rail- 
road company shall be lable to the owner 
of cattle killed or injured on its tracks 
for failure to keep the record prescribed 
in the preceding section, and that the 
court or jury “may, in its or their disere- 
tion, render verdict and judgment for the 
amount of the value of such animal,” ctc., 
is not unconstitutional as delegating law- 
making powers to the court or jury. Dewell 


v. Northern Pacific. Ry. Co., 54 Mont., 350, 
355, 170 Pac. 752. 

The fact that the owner of cattle killed 
has actual knowledge of the killing does 
not prevent him from invoking the pro- 
vision of this section imposing absolute 
liability for failure to keep the record 
book prescribed by the preceding section. 
Dewell v. Northern Pacific Ry. Co., 54 
Mont. 350, 358, 170 Pac. 752. 


Constitutionality of statute imposing 
absolute liability for injury to animals, 
see notes in 25 L. R. A. 162; 35 L. R. A. 
(N. 8S.) 1018. 

Measure of damages for injury to live- 
stock by railroad, see note in 5 Ann. Cas. 
416. 


6544, Affidavit of ownership and value—Attorney’s fee. Whenever 
any of the livestock referred to in this chapter shall be injured or killed 
as therein recited, and the owner or owners thereof shall thereafter insti- 
tute an action for the recovery of the loss or damage so sustained by him, 
or them, the court in which such action shall be brought shall tax, as a 
part of the costs therein, a reasonable sum, to be fixed by the court, as a 
fee to the attorney of the prevailing or successful party for conducting 
such action, which said fee so fixed and allowed shall be collected in like 
manner as other costs; provided, that no such fee shall be allowed by the 
court or collected from the defendant when it shall appear from the plead- 
ings or proof, in any such action, that the defendant prior to the institu- 
tion of such action, offered or agreed to pay to the plaintiff therein, in 
settlement of the loss or damages claimed, a sum equal to or in excess of 
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the amount recovered as damages in said action. Or unless the plaintiff, 
at least forty days prior to the commencement of the action, shall have - 
made demand, in writing, upon the defendant, his agent, or attorney, for 
the sum of money claimed as indemnity for the killing of said livestock. 


History: Ap. p. Sec. 722, 5th Div. Comp. for cattle alleged to have been killed by 
Stat. 1887; amd. Sec. 955, Civ. C. 1895; a railway company, to recover also an 
amd. Sec. 1, Ch. 101, L. 1903; re-en. Sec. attorney’s fee if he is successful, but which 
4313, Rev. C. 1907; amd. Sec. 1, Ch. 99, L. statute does not allow such fee to the rail- 
1919; amd. Sec. 1, Ch. 226, L. 1921. way company if it is successful, is uncon- 

stitutional as denying the equal protection 

A statute which allows an owner, in an of the laws. Dewell v. Northern Pacific 
action brought by him to recover damages Ry. Co., 54 Mont. 350, 353, 170 Pac. 752. 


6545. Company may deposit value of animal. If any corporation, 
association, company, person, or persons, so owning, controlling, or oper- 
ating any such railroad or branch thereof, shall kill or injure any animal 
or animals as aforesaid, and shall tender to the owner or owners thereof, 
or to his or their agent in that behalf, the amount which they shall deem 
to be the value thereof, or the damage thereto, as the case may be; or if 
said railroad, corporation, association, company, person, or persons shall 
deposit with the board of stock commissioners such amount for the owner 
or owners thereof; and such owner or owners, or his or their said agent, 
shall refuse to accept the same in settlement thereof, then such owner or 
owners shall pay all costs incurred in any action instituted, after such 
tender or deposit, to recover such value or damage, unless he or they shall 
recover therein more than the amount so tendered as aforesaid. 


_ History: En. Sec. 723, 5th Div. Comp. Stat. 1887; re-en. Sec. 956, Civ. C. 1895; 
re-en. Sec. 4314, Rev. C. 1907. 


6546. Payment of claim for damages to state livestock commission. 
Where livestock are killed by railroad corporations in violation of section 
6540 of this code, in the event the owner of any such livestock shall not 
claim or assert any claim against such railroad or railroad corporation for 
the value of the livestock so killed within six months from the date such 
animal or animals are killed, the secretary of the state livestock com- 
mission is hereby authorized, required, and directed to demand and 
receive from such railroad or railroad corporation payment in damages 
for such livestock, and the said livestock commission is hereby empow- 
ered and directed to institute and prosecute, in the name of the state, 
actions against such railroad or railroad companies in any court of com- 
- petent jurisdiction to recover damages in the event of the failure, neglect, 
or refusal of such railroad or railroad companies to make payment of the 
amount of the claim filed by the secretary of the state livestock commis- 
sion, upon demand as herein provided. The money so recovered shall be 
paid over to the secretary of the state livestock commission, and shall be 
by him placed and held in a separate fund and disposed of as herein pro- 
vided. Such money shall be held by the secretary of the state livestock 
commission for a period of two years after the date of its receipt, and 
in the event that the lawful owner of the animal killed does not present 
and prove his claim to the net proceeds received from the animal killed, 
within said time, the same shall be paid over to the state treasurer of 
the state of Montana, and be by him placed to the credit of the stock 
estray fund. However, should the owner of the animal killed present and 
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prove his claim within the time herein provided, the secretary of the state 
livestock commission is hereby authorized and empowered to pay such 
claimant the amount of money to which he is entitled for the animal or 
animals so killed by any railroad or railroad company, the damages for 
which have been collected by the said state livestock commission or the 
secretary thereof, as provided in this act. In all actions prosecuted for 
the recovery of the value of livestock killed under the provisions of this 
act, the prevailing or successful party shall recover all costs. In the 
event the owner of any animal or animals killed has not presented his 
claim against the railroad or railroad company which caused the same to 
be killed, any settlement made or obtained by the state livestock com- 
mission, or the secretary thereof, shall constitute a bar as against any 
action by the owner of such animal or animals. 


History: En. Sec. 1, Ch. 183, L. 1907; Sec. 4315, Rev. C. 1907; amd. Sec. 2, Ch. 99, 
L. 1919. 


6547. Penalty for driving animal or animals upon track. If the 
owner or owners, or his or their duly authorized agent or agents, of any 
animal or animals heretofore mentioned, shall drive the same upon the 
track of any such corporation, association, company, person, or persons, 
with the intention to injure it or them, and such animal or animals shall 
be killed or injured, such owner or owners shall be liable for all injury 
or damage occasioned by reason of such act, and shall be punished as 
provided in the Penal Code. 


History: En. Sec. 724, 5th Div. Comp. Stat. 1887; amd. Sec. 957, ‘Civ. Cc. 1895; 
re-en. Sec. 4316, Rev. C. 1907. 


6548. Carcass and hide of animal. In all cases where any corporation, 
association, company, person, or persons shall kill, or shall injure any 
animal to such extent that it is necessary to kill the same, as provided 
in this chapter, they are hereby required and compelled to skin the same, 
and shall preserve the whole of said hide, or so much thereof as can be 
preserved, including the head and ears, and shall be entitled to the car- 
cass and hide thereof, unless the owner or owners thereof shall claim the 
same, in which event the amount of the value thereof shall be deducted 
from the amount of damages which would otherwise be due. But, in case 
such corporation, association, company, person, or persons so entitled 
thereto shall take said carcass and hide, they shall skin such animal or 
animals, as herein provided, and shall deposit the hide thereof at the 
station designated on their line, such station to be designated by the 
secretary of the state livestock commission, during the space of sixty 
days, for the inspection of persons claiming to be interested therein, and 
in the event no person shall claim any such animal, then before such cor- 
poration, association, company, person, or persons shall dispose of such 
hide, they shall notify the stock inspector of the district within which 
the animal was killed, who shall inspect such hide for marks and brands, 
and receive from such stock inspector his authority, in writing, to dispose 
of such hide; and it shall be the duty of the stock inspector to notify 
any and all owners of such stock, if known or ascertainable from said 
inspection, of the death of such animal, and if the owner is unknown, 
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the stock inspector shall notify the secretary of the stock commission of 


the death of such animal or animals. 


History: En. Sec. 726, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 958, Civ. C. 1895; 
re-en. Sec. 4317, Rev. C. 1907; amd. Sec. 3, 
Ch. 99, L. 1919. 


In an action against a railroad company 
to recover for injuries to stock, the admis- 
sions of an agent of the company, acting 
within the scope of his authority and with 


knowledge of the circumstances, that he 
had ordered the animal killed and the 
beef sold for the benefit of the company, 
and the receipt of the proceeds of such 
sale by the company, establish a prima 
facie case of the admission of negligence 
by the company. McCauley v. Montana 
Central Ry. Co., 11 Mont. 483, 484, 28 
Pees “7A 


6549. Penalty for violation of act. Any person violating any of the 
provisions of sections 6544, 6546, or 6548 of this code shall, upon con- 
viction thereof, be punished by a fine of not less than ten dollars nor more 
than three hundred dollars, or by imprisonment in the county jail for a 
period of not less than ten days nor more than sixty days, or by both such 
fine and imprisonment. 

History: En. Sec. 4, Ch. 99, L. 1919; amd. Sec. 1, Ch. 49, L. 1921. 


6550. Shipment of livestock—Notice of injury. Any provision, stipu- 
lation, or condition in any shipping contract, bill of lading, or other agree- 
ment hereafter made or entered into by or between any common carrier 
and the owner or shipper of any shipment of livestock, providing that 
written or verbal notice of loss, injury, or damage thereto, or of claim 
therefor, shall be made or given to any common carrier, or to any agent 
or officer of any common earrier, or to any other person, within any 
period less than four months from the date of the occurrence of any such 
loss, injury, or damage, shall be void and of no effect. 


History: En, Sec. 1, Ch. 138, L. 1909. 


Cited or applied as Laws of 1909, chap. 
138, in Northern Pacific Ry. Co. v. Wall, 
241°U.8. 87, 91. 


Validity and effect. of contract stipula- 
tion limiting time to present claim against 
carrier for injury to livestock, see notes 


Reasonableness of time fixed in a con- 
tract of shipment of livestock for presen- 
tation of claim for damages, see notes in 
i Icha AS (ON, 82) 91041;-L. RAS 1916; 
341, 

Provision in contract requiring notice 
of damage or loss of livestock as appli- 
cable to loss of market due to delay, see 
note in] A. L. R. 538. 


in 9 Ann. Cas. 17; 14 Ann. Cas. 416; Ann. 
Cas. 1914A, 232. 


CHAPTER 35. 


REGULATIONS CONCERNING RIGHT OF WAY, FENCES, AND CATTLE-GUARDS. 


Section 6551. Right of Way to Be Kept Free From Grass and Combustible Material. 
6552. Regulations Concerning Fences, 
6553. Cattle-Guards. 


6554. Openings Under Trestles. 
6555. Law Applicable to Grazing Country Only. 
6556. Violation of Law a Misdemeanor—Penalty. 


6551. Right of way to be kept free from grass and combustible mate- 
rial. It shall be the duty of all railroad corporations or railroad com- 
panies operating any railroad within this state to keep their railroad 
track, and either side thereof, for a distance of one hundred feet on each 
side of the track or roadbed, so far as it passes through any portion of 
this state, free from dead grass, weeds, or any dangerous or combustible 
material; and any railroad company or corporation failing to keep its 
railroad track and each side thereof free as above specified, shall be liable 
for any damages which may occur from fire emanating from operating 
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such railroad, and a neglect to comply with the provisions of this section 
in keeping free any railroad track, and either side for a distance equal 
to the space of ground covered by the grant of the right of way for the 
railroad corporation or company, shall be prima facie evidence of neghi- 
gence on the part of any such railroad corporation or company. But no 
railroad corporation or company shall be required to keep free as above 


specified any land not a part of its right of way. 


History: Ap. p. Sec. 7, p. 71, L. 1881; 
re-en. Sec. 719, 5th Diy. Comp. Stat. 1887; 


amd. Sec. 952, Civ. C. 1895; re-en. Sec. 


4310, Rev. C. 1907. 


It is as much the duty of a railroaa 
company to keep its right of way free 
from dead grass, weeds, or any dangerous 
or combustible material, as it is to use 
proper means to prevent the emission of 
sparks of fire, and a statute requiring this 
to be done does not trench upon the char- 
tered right, under act of congress, of such 
a railroad company. Diamond v. North- 
ern Pacifie Ry. Co., 6 Mont. 580, 588, 13 
Pac. 367. See Bielenberg v. Montana Union 
Ry. Co., 8 Mont. 271, 278, 20 Pac. 314. 

It is error to instruct the jury that upon 
failure to comply with the provisions of 
this section, the company is liable for any 
damage that may occur from any fire ema- 
nating from operating the railroad. Spen- 
eer v. Montana Central Ry. Co., 11 Mont. 
164, 27 Pac. 681. 

In an action to recover damages, under 
this section, for the destruction of prop- 
erty by fire communicated to it through 
combustible material permitted by a rail- 
way company to accumulate on its right 
of way, a prima facie case of negligence 
is established by showing that defendant 
permitted the accumulation of such mate- 
rial on its rights of way; but to enable 
plaintiff to recover, he must show also 
that the property was destroyed by fire 
emanating from the operation of the rail- 
road, and that the combustible material 
was an agency through which the fire was 
communicated to the property destroyed. 
Pure Oil Co. et al. v. Chicago, Milwaukee 
& St. Paul Ry. Co. et al., £6 Mont. 266, 185 
Pae. 150. 


Idem. A prima facie case of negligence 
established by plaintiff im an action 
brought under this section may be over- 
come by evidence that the railway com- 
pany exercised reasonable care to keep its 
right of way free from combustible mate- 
vial, 

The damages given to individuals by 
the failure of a railroad company to com- 
ply with this section are compensatory 
only, and hence are not a “penalty other- 
wise provided for” within the meaning of 
section 11256. Cooper v. Northern Pacific 
Ry. Co., 212 Fed. 533, 535. 

This section is for the benefit of all 
going on the right of way for the purposes 
of, or incidental to, transportation, and of 
all off the right of way who may be injured 
by the railroad’s failure to perform the 
duty imposed, but does not extend to tres- 
passers or tenants on the right of way 
who take the same as they find it, or sub-~ 
ject to the terms of their occupancy. 
Cooper v. Northern Pacific Ry. Co., 212 
Fed. 533, 536. 

Lease construed as exempting railway 
company from liability for loss occasioned 
by fire incident to or arising from railway 
operation, but not exempting it for loss 
arising from fire due to the railway com- 
pany’s violation of this section. Cooper 
v. Northern Pacific Ry. Co., 212 Fed. 533, 
535. 


Presumption of negligence arising from 
communication of fire, by railroad engine, 
see notes in 1 Ann. Cas. 815; 16 Ann. Cas. 
882; Ann. Cas. 1913E, 971; 15 L. R. A. 40. 

Power of legislature to make injury by 
fire from locomotives prima facie evidence 
of negligence, see note in 32 L. R. A. 
CNEES2)E 227, 


6552. Regulations concerning fences. Any railroad corporation or 


lessee, person, company, or corporation operating any railroad in this 
state, which may hereafter fence its right of way, shall make crossings 
through its fence and over its roadbed along its right of way, every four 
miles thereof, or as near thereat as may be practicable. 


History: En. Sec. 1, p. 148, L: 1893; re-en. Sec. 959, Civ. C. 1895, re-en. Sec. 4318, 
Rey. C. 1907. 


6553. Cattle-guards. Such openings shall not be less than sixty feet 
in width. The said railroad company or lessee, person, company, or cor- 
poration operating any railroad shall place cattle-guards on either side of 
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the said openings, sufficient to prevent any cattle from entering upon the 
said right of way inclosed. 


History: En. Sec. 2, p. 148, L. 1893; re-en. Sec. 960, Civ. C. 1895; re-en. Sec. 4319, 
Rev. C. 1907. 


6554. Openings under trestles. The said railroad company, lessee, 
person, or company operating any railroad in addition to the said open- 
ings, shall leave unfenced any places where the said railroad runs over 
trestles that are sufficiently high for cattle to go underneath the same. 


History: En. Sec. 3, p. 148, L. 1893; re-en. Sec. 961, Civ. C. 1895; re-en. Sec. 4320, 
Rev. C. 1907. 


6555. Law applicable to grazing country only. The provisions of this 
act shall only apply to grazing country. 


History: En. Sec. 4, p. 148, L. 1893; re-en. Sec. 962, Civ. C. 1895; re-en. Sec. 4321, 
Rev. C. 1907. 


6556. Violation of law a misdemeanor—Penalty. Any railroad cor- 
poration or lessee, person, company, or corporation operating any railroad 
in this state, violating the provisions of this act, shall be deemed guilty 
of a misdemeanor, and, upon conviction thereof in any court of compe- 
tent jurisdiction, shall be fined in a sum not less than one hundred 
dollars, and not more than five hundred dollars. 


History: En. Sec. 5, p. 148, L. 1893; re-en. Sec. 963, Civ. C. 1895; re-en. Sec. 4322, 
Rey. C. 1907. 


CHAPTER 36. 
GENERAL REGULATIONS OF BUSINESS OF RAILROADS. 


Section 6557. Baggage Checks. 

6558. Duties of Corporation. : 

6559. Corporation to Pay Damage for Refusal. 

6560. Accommodations for and Care to Be Taken of Passengers, 

6561. Printed Regulations to Be Posted. 

6562. Passengers Refusing to Pay Fare. 

6563. Officers to Wear Badges. 

6564. Passenger Tickets—How Issued. 

6565. Ticket Agent to Be Given Certificate—License. 

6566. Unlawful Sale of Tickets. 

6567. Violation of Law a Misdomeazor—=Pensity. 

6568. Certificate to Be Exhibited. 

6569. Redemption of Unused Tickets. 

6570. Penalty for Failure to Redeem Ticket. 

6571. Discrimination in Charges Forbidden. 

6572. Reduced or Free Transportation by Carriers, 

6573. Persons to Whom Free Transportation May Be Issued. 

6574. Penalty for Violation of Law. 

6575. Persons or Property May Be Transported Free or at Reduced Rates in 
Certain Cases. 

6576. Classification Shall Be Held Reasonable, ete. 

6577. Size and Equipment of Caboose. 

6578. Violation of Law a Misdemeanor—Penalty. 

6579. Telephones Must Be Maintained in-Offices of Railroad, Telegraph, and 
Express Companies. 

6580. “Business Hours” Defined. 

6581. Violation of Law a Misdemeanor. 

6582. Duty to Furnish Shipping Facilities. 

6583. Penalty. 

6584. Bulletin Boards Must Be Installed in Stations. 

6585. Penalty for Violation of Preceding Section. 

6586. Passenger Rate of Three Cents Per Mile. 
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6587. To What Lines Applicable. 

6588. Penalty for Violation of Law. 

6589. Party Injured to Share Fine. 

6590. Tunnel Charges Prohibited. 

6591. Violation of Law a Misdemeanor—Penalty. 

6592. Confiscation of Coal by Railroad Prohibited. 

6593. Liability of Railroad Company for Violation of Preceding Section. 

6594. Violation of Law a Misdemeanor—Penalty. 

6595. Obstruction of Highway Crossings by Railroads. 

6596. Trains to Come to Full Stop at Grade Crossings. 

6597. Fire Guards. 

6598. County Commissioners May Plough Guard and Recover Expense. 

6599. Duty to Construct Drain and Ditches. 

6600. Coal-burning Locomotives, Skidders, etc., to Be Provided With Spark 
Arresters. 

6601. Failure to Comply With Law a Misdemeanor. 

6602. Medical Aid to Injured Trainmen. 

6603. Compensation of Physician or Surgeon. 

6604. Refusal to Pay Compensation a Misdemeanor. 

6605. Liability for Death or Personal Injury. 

6606. Contributory Negligence—Diminution of Damages. 

6607. Assumption of Risk. 

6608. Exemption for Liability by Contract, ete. 

6609. Headlights for Locomotives. 

6610. Penalty for Not Using. 

6611. Issuance of Bills of Lading by Railroad Station Agents. 

6612. Violation of Preceding Section a Misdemeanor. 

6613. Suitable Cars Must Be Furnished for Grain Shipments. 

6614. Duty of Railroad, After Notice, to Place Cars in Proper Condition. 

6615. Right of Shipper Upon Default of Railroad Company. 

6616. Repairs May Be Made by Shipper Without Notice, When. 

6617. Demurrage not to Accrue During Repairs. 

6618. Railroad Company Liable for Cost of Repairs, Cleansing, or Cooperage. 

6619. Duty of Railroad Commission to Enforce Law. 

6620. Locomotive and Electric Motors to Be Equipped With Numbers. 

6621. Hearing of Complaint by Railroad Commission. 

6622. Violation of Law a Misdemeanor—Penalty. 

6623. Compensation Railroad Employes on Removal Division Point. 

6624. Proviso—Railroad May Post Statement. 


6557. Baggage checks. A check must be affixed to every package or 
parcel of baggage when taken for transportation by any agent or 
employee of such railroad corporation, and a duplicate thereof given to 
the passenger or person delivering the same in his behalf; and if such 
check is refused on demand, the railroad corporation must pay to such 
passenger the sum of twenty dollars, to be recovered in an action for 
damages; and no fare or toll must be collected or received from such pas-— 
senger, and if such passenger has paid his fare, the same must be returned 
by the conductor in charge of the train; and on producing the check, if 
his baggage is not delivered to him by the agent or employee of the 
railroad corporation, he may recover the value thereof from the cor- 
poration. 

History: En. Sec. 970, Civ. C. 1895; lost. Rose v. Northern Pacific Ry. Co., 35 
re-en. Sec. 4323, Rev. C. 1907. Cal. Civ. C. Mont. 70, 78, 88 Pac. 767. 
Sec. 479. 


What is baggage and liability of carrier 
In the absence of a special contract lim- therefor, see notes in 71 Am. Dec. 159; 
iting the carrier’s liability, the provisions 8 Am. Rep. 302; 99 A. S. R. 348. 
of this’ section would authorize the recov- Right to recover punitive damages for 
ery of the actual value of the baggage failure to transport baggage to proper 
place, see note in 11 Ann. Cas. 837. 


6558. Duties of corporation. Every such corporation must start and 
run its cars, for the transportation of persons and property, at such regu- 
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lar times as it shall fix by public notice, and must furnish sufficient 
accommodations for the transportation of all such passengers and prop- 
erty as, within a reasonable time previous thereto, offer or are offered for 
transportation, at the place of starting, at the junction of other railroads, 
and at sidings or stopping-places established for receiving and discharging 
way passengers and freight; and must take, transport, and discharge such 
passengers and property at, from, and to such places, on the due pay- 
ment of tolls, freight, or fare therefor. 


History: En. Sec. 971, Civ. C. 1895; Obligation of carrier to stop for passen- 
re-en. Sec. 4324, Rev. C. 1907. Cal. Civ. C. gers at the time advertised, see note in 66 
Sec. 481. Am, Dee. 603. 


6559. Corporation to pay damage for refusal. In case of refusal by 
such corporation or its agents so to take and transport any passengers or 
property, or to deliver the same, at the regular appointed places, such 
corporation must pay to the party aggrieved all damages which are sus- 
tained thereby, with costs of suit. . 


History: En. Sec. 972, Civ. C. 1895; the rule of law applicable in an ordinary 
re-en. Sec. 4325, Rev. C. 1907. Cal. Civ. C. negligence action would be in the absence 
Sec. 482. of the statute. Burles vy. Oregon Short 

Line R. R. Co., 49 Mont. 129, 131, 140 


This section merely declares just what Pac, 513. 

6560. Accommodations for and care to be taken of passengers. Every 
railroad corporation must furnish, on the inside of its passenger-cars, suffi- 
cient room and accommodations for all passengers to whom tickets are 
sold for any one trip, and for all persons presenting tickets entitling them 
to travel thereon; and when fare is taken for transporting passengers on 
any baggage, wood, gravel, or freightcar, the same care must be taken 
and the same responsibility 1s assumed by the corporation as for pas- 
sengers on passenger-cars. 


History: En. Sec. 973, Civ. C. 1895; Duty of carrier to provide seats for pas- 
Te-en. Sec. 4326, Rey. C. 1907. Cal. Civ. C. sengers, see notes in Ann. Cas, 1915A, 
Sec. 483. 1069; 136 A. S. R. 312; 22 L. BR. A. 259; 


L. R. A. 1915B, 916. 


6561. Printed regulations to be posted. Every railroad corporation 
must have printed and conspicuously posted on the inside of its pas- 
senger-cars its rules and regulations regarding fare and conduct of its 
passengers; and in case any passenger is injured on or from the platform 
of a car, or on any baggage, wood, gravel, or freightcar, in violation of 
such printed regulations, or in violation of positive verbal instructions or 
injunctions given to such passenger in person by any officer of the train, 
the corporation is not responsible for damages for such injuries, unless 
the corporation failed to comply with the provisions of the preceding 
section. 

History: En. Sec. 974, Civ. C. 1895; re-en. Sec. 4327, Rev. C. 1907. Cal. Civ. C. 
Sec. 484. 

6562. Passengers refusing to pay fare. If any passenger refuses to 
pay his fare, or to exhibit or surrender his ticket, when reasonably 
requested so to do, the conductor and employees of the corporation may 
put him and his baggage out of the cars, using no unnecessary force, at 
any usual stopping place, or near any dwelling-house, on stopping the 
train. 

History: En. Sec. 975, Civ. C. 1895; re-en. Sec. 4328, Rev. C. 1907. Cal. Civ. C. 
Sec. 487. 
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6563. Officers to wear badges. Every conductor, baggage-master, 
engineer, brakeman, or other employee of any railroad corporation, 
employed on a passenger-train or at stations for passengers, must wear 
upon his hat or cap, or in some conspicuous place on the breast of his 
coat, a badge indicating his office or station, and the initial letters of the 
name of the corporation by which he is employed. No eollector or con- 
ductor, without such badge, is authorized to demand or to receive from 
any passenger any fare, toll, or ticket, or exercise any of the powers of 
his office or station; and no other officer or employee, without such badge, 
has any authority to meddle or interfere with any passenger or property. 


History: En. Sec. 976, Civ. C. 1895; re-en. Sec. 4329, Rev. C. 1907. Cal. Civ. C. 
Sec. 488. 


6564. Passenger tickets—How issued. Every railroad corporation 
must provide, and on being tendered the regular rates of fare, furnish 
to every person desiring a passage on its passenger-cars, a ticket, which 
entitles the purchaser to a ride, and to the accommodations provided on 
their cars, from the depot or station where the same is purchased to 
any other depot or station on the line of its road. Every such ticket 
entitles the holder thereof to ride on its passenger-cars to the station or 
depot of destination, or any intermediate station, and from any inter- 
mediate station to the depot of destination designated in the ticket, at 
any time within six months thereafter. Any corporation failing so to 
provide and furnish tickets, or refusing the passage which the same 
calls for when sold, must pay to the person so refused the sum of two 
hundred dollars. 


History: En. Sec. 977, Civ. C. 1895; 
te-en. Sec. 4330, Rev. C. 1907. Cal. Civ. C. 
Sec. 490. 


In the absence of statutory prohibition, 
a railway company may sell, for a reduced 
fare, a particular form of ticket, whereby 
its liability is restricted and its obliga- 
tions curtailed. Miley v. Northern Pacific 
Ry. Co.,-41 Mont. 51, 55, 108 Pae. 5. 

One who purchased a railroad ticket at 
a reduced rate to a certain station on 
defendant’s line, and boarded a train 


which did not stop at the point to which 
his ticket called for transportation, hav- 
ing failed to pay the regular fare, was not 
one of the class of persons for whose bene- 
fit this section was enacted, and therefore 


could not maintain an action for the pen- 


alty therein provided. Miley v. Northern 
Pacific Ry. Co., 41 Mont. 51, 55, 108 Pae. 5. 


Power of state to regulate sale and use 
of passenger tickets, see note in 96 A.S. R- 
828. 


6565. Ticket agent to be given certificate—License. It shall be the 
duty of the owners of any railroad or steamboat for the transportation 
of passengers, to provide each agent who may be authorized to sell within 
the state tickets or other evidence entitling the holder thereof to travel 
upon his or their railroad or steamboat, with a certificate setting forth 
the authority of such agent to make such sales, which certificate shall be 
duly attested by the corporate seal of any corporate cwner of such rail- 
road or steamboat, and shall, for the information of travelers, be kept 
posted in a conspicuous place in the office of such agent. After the issue 
of such certificate as aforesaid, such agent, or superintendent, or general 
officer of such owners, shall, within ten days thereafter, exhibit the same 
to the secretary of state of the state of Montana, and at the same time 
shall pay to said secretary of state a license fee of one dollar, where- 
upon said secretary of state shall issue to such agent, so presenting said 
certificate, a license under the seal of the state of Montana, authorizing 
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such agent to engage in the business of selling transportation tickets of 
said common carrier; and said license so issued to such agent by said 
secretary of state shall also be kept posted in a conspicuous place in the 
office of such agent, for the information of travelers and of the public. 
History: Sec. 4331, Rev. C. 1907. nature of a police regulation, and not for 
Note.—Sections 6565 to 6571 were en- revenue purposes. State v. Bernheim, 19 
acted as sections 1 to 7, pp. 150 to 153, Mont. 512, 515, 49 Pace. 441. 
Laws of 1893; re-enacted as sections 978 
to 984, Civil Code 1895; appearing as sec- Extent of ticket or passenger agent’s 
tions 4331 to 4337, Revised Codes 1907. implied authority in respect of transporta- 
; tion of passengers, see note in 31 L. R. A. 
This section is constitutional; is in the (N. 8.) 229. 


6566. Unlawful sale of tickets. It shall not be lawful for any person 
not in the possession of such certificate and license so posted as aforesaid 
to sell, barter, or transfer within this state, for any consideration, the 
whole or any part of any ticket or other evidence of the holder’s title or 
right to travel on said railroad or steamboat, whether such railroad or 
steamboat be situated, operated, or owned within or without the limits of 


this state. 
History: Sec. 4332, Rev. C. 1907. See also history of Sec. 6565. 


6567. Violation of law a misdemeanor—Penalty. Whoever shall vio- 
late the provisions of the preceding section shall be deemed guilty of a 
misdemeanor, and shall be punished by a fine not exceeding five hun- 
dred dollars, and by imprisonment not exceeding one year, or either or 
both, in the discretion of the court in which such offender shall be 
convicted. 

History: Sec. 4333, Rev. C. 1907. See also history of Sec. 6565. 


6568. Certificate to be exhibited. It shall be the duty of every agent 
residing or acting within this state, who shall be authorized to sell therein 
tickets or other evidence of the holder’s title to travel upon any railroad 
or steamboat, to exhibit to any person desiring to purchase a ticket, or to 
any officer of the law who may request him so to do, such certificate of 
his authority thus to sell, and such license. 

History: Sec. 4334, Rev. C. 1907. See also history of Sec. 6565. 


6569. Redemption of unused tickets. It shall be the duty of the 
owners of every railroad or steamboat situate or operated, in whole or in 
_part, within this state, to provide for the redemption, under reasonable 
precautions, of the whole, or of any coupon or coupons of any ticket 
theretofore sold by any agent authorized as aforesaid, which the pur- 
chaser, for any reason other than the expiration of the time limited in 
said ticket for the use thereof, has not used, at cost, in case of the ticket 
not used, and in case of a coupon of a ticket partially used, at a rate 
which shall be equal to the difference between the price paid for the whole 
ticket and the cost of a ticket between the points for which the used por- 
tion of said ticket was actually used; provided, that such ticket, or coupon, 
or coupons, shall be presented for such redemption to any agent author- 
ized as aforesaid before the time therein limited for the use thereof shall 
have expired; and the deposit of such ticket, or part of ticket in the post- 
office, addressed to any such agent, with postage thereon duly prepaid, 
before the expiration of the time limited on such ticket or part of ticket, 
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shall be deemed such presentation; and the sale by any person of such 
ticket, or of the unused portion of any such ticket or coupon, or coupons, 
otherwise than by the presentation of the same for redemption, as herein- 
before provided, shall be deemed to be a violation of the provisions of this 
act, and any person guilty of such violation shall be deemed guilty of a 
misdemeanor, and shall be punished by a fine not exceeding five hundred 
dollars, or by imprisonment not exceeding one year, or either or both, 
in the discretion of the court in which such offender shall be convicted; 
provided, however, that when any ticket selling agent so licensed as 
aforesaid, or any common earrier subject to the provisions of this act, 
shall sell, barter, or transfer to any person any mileage book or commu- 
tation tickets or excursion ticket at any reduced rate authorized by law, 
and when such mileage book, commutation ticket, or excursion ticket shall, 
by the terms thereof, be limited in respect of the time in which the same 
shall be used, then, and in that case, such mileage book, commutation 
ticket, or excursion ticket shall not be redeemed by said common carrier 
subject to the provisions of this act. 
History: Sec. 4335, Rev. C. 1907. See also history of Sec. 6565. 


6570. Penalty for failure to redeem ticket. Any railroad company or 
steamboat company which shall, by any of its authorized ticket-selling 
agents within this state, unreasonably refuse: to redeem any coupon of a 
ticket, or any ticket as required by the preceding section, shall pay to 
the state of Montana a fine not exceeding five hundred dollars for each 
offense. ; 

History: Sec. 4336, Rev. C. 1907. See also history of Sec. 6565. 


6571. Discrimination in charges forbidden. It is hereby declared to 
be unlawful for any ticket-selling agent so authorized and licensed as 
aforesaid, or for any common earrier subject to the provisions of this 
act, to charge, demand, collect, or receive from, to sell, barter, transfer, or 
assign to, any person or persons, firm, company, corporation, or associa- 
tion, any ticket or tickets of any class whatever entitling the purchaser 
or holder thereof to transportation by the common earrier issuing such 
ticket or tickets, for a greater or less sum or price than is charged, 
demanded, collected, or received by such ticket-selling agent or common 
earrier subject to the provisions of this act, for a similar ticket or tickets 
of the same class. Any person, ticket-selling agent, or common carrier 
subject to the provisions of this act, who shall violate the provisions of 
this section, shall be guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined in the sum not exceeding one thousand dollars for 
each offense. 


History: Sec. 4337, Rev. C. 1907. See 


cious discrimination between persons of 
also history of Sec. 6565. 


the same class. John vy. Northern Pacific 
Ry. Co., 42 Mont. 18, 38, 111 Pac. 63%. 


The purpose of this section was not only As a statute may be remedial in part 


to benefit the railroad companies by driv- 
ing the ticket brokers out of business, but 
to provide against loss to the purchaser 
of an unused ticket by requiring that it 
should be redeemed by the seller; and so 
it was enacted that the railroad companies 
should themselves be prohibited from 
indulging in kindred practices, by perni- 


and penal in part for purposes of construe- 
tion, the penalty clause of this section 
should be construed according to the fair 
import of its terms, with a view to effec- 
tuating its object, as required by section 
10710, but the part prohibiting unjust dis- 
crimination in charging for transportation 
should be liberally construed with a view 
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to carrying out the legislative intention. Validity and effect of statutes prohibit- 
John v. Northern Pacific Ry. Co., 42 Mont. ing ticket brokerage, see notes in 6 Ann. 
18, 43, 111 Pac. 632. Cas. 873; 8 Ann. Cas. 649; 24 L. R. A. 152; 


Cited or applied as section 984, Civil 3 L. R. A. (N. 8.) 558; 4 L. R. A. (N.S) 
Code, in State v. Bernheim, 19 Mont. 512, 480. 
513, 49 Pace. 441. 

6572. Reduced or free transportation by carriers. No common carrier 
of passengers shall directly or indirectly issue, furnish, or give any. free 
ticket, free pass, or free transportation for the carriage or passage of any 
person within this state, except as permitted in the next section. Nor 
shall any common carrier, in the sale of tickets for transportation at 
reduced rates, discriminate between persons purchasing the same, except 
the persons described in the next section. The words ‘‘free ticket,’’ ‘‘free 
pass,’’ ‘‘free transportation,’’ as used in this act, shall include any ticket, 
pass, contract, permit, or transportation issued, furnished, or given to 
any person by any common earrier of passengers for carriage or passage, 
for any other consideration than money paid in the usual way at the rate, 
fare, or charge open to all who desire to purchase. 

History: En. Sec. 1, Ch. 136, L. 1911. 


6573. Persons to whom free transportation may be issued. The persons 
to whom free tickets, free passes, free transportation, and discriminating 
reduced rates may be issued, furnished, or given are the following, to-wit: 
(a) The officers, agents, employees, attorneys, physicians, and surgeons of 
such common earriers of passengers; (b).to the families of the persons 
included in subdivision (a) hereof; (c) the general officers of any such 
common carrier; (d) employees of sleeping-car and express-car companies, 
and linemen of telegraph and telephone companies, railway mail service, 
employees, postoffice inspectors, custom inspectors, and immigration 
inspectors, newsboys on trains, baggage agents; (e) persons injured in 
wrecks, and physicians and nurses attending such persons; (f) passengers 
traveling with the object of providing relief in cases of railroad accident, 
general epidemic, pestilence, or other calamitous visitation; (g) necessary 
caretakers of livestock, vegetables, and fruit, including return transporta- 
tion to forwarding station; (h) the officers, agents, or regularly accredited 
representatives of labor organizations, composed wholly of employees of 
railway companies; (1) inmates of homes for the reform or rescue of the 
vicious or unfortunate, including those about to enter and those returning 
home after discharge, and boards of managers, including officers and 
superintendents of such homes; ‘(j) superannuated and_pensioned 
employees, and members of their families and widows of such members; 
(k) employees, crippled and disabled in the service of the common carrier 
of passengers; (1) policemen and firemen of any city, wearing the insignia 
of their office within the limits of such city; (m) ministers of religion, 
newspaper employees in exchange for advertising, traveling secretaries of 
Young Men’s Christian Associations, inmates of hospitals and charitable 
and eleemosynary institutions, and persons exclusively engaged in chari- 
table and eleemosynary work; (n) indigent destitute and homeless per- 
sons, while being transported by charitable societies or hospitals, and 
necessary agents, employees in such transportation; (0) school children 
to and from public or parochial schools; (p) the railroad commission of 
Montana and its necessary employees, while traveling on official duty. The 
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provisions of this act shall not be construed to prohibit the interchange 
of passes for the persons to whom free tickets, free passes, or free trans- 
portation may be furnished or given under the provisions of this section. 
Nothing in this act shall be construed to invalidate any existing contract 
between a street-railway company and a city, where a condition of a 
franchise grant requires the furnishing of transportation to policemen, 


firemen, and officers while in the performance of official duties. 


History: En. Sec. 2, Ch. 136, L. 1911. 

Validity of statute requiring reduced 
rates to certain classes of persons, see 
notes in 2 Ann. Cas. 420; 9 Ann. Cas. 
1130; Ann. Cas. 1912C, 841. 

Validity of statute requiring reduced 
rates or free transportation of militia or 
other state or public officers, see notes in 


Ann. Cas. 1913E, 498; Ann. Cas. 1916E, 
959; Ann. Cas. 1917C, 92. 

Power to require carriers to transport 
persons in public service at reduced rates, 
see note in 33 L. R. A. (N. 8.) 956. 

Power to require carriers to give reduced 
rates to classes of persons, see notes in 
il L. BR. A. (CN. S.) 9787 40° L. RoAy GN? BS.) 
524, 


6574. Penalty for violation of law. Any common earrier, its officers 
or agents or representatives, violating any of the provisions of this act, 
shall be fined in the sum of not less than ten dollars nor more than three 
hundred dollars for each offease, and any person, other than the persons 
excepted in the preceding section, who accepts or uses any free ticket, 
free pass, or free transportation for carriage or passage within this state, 
shall be subject to a like penalty. 

History: En. Sec. 3, Ch. 136, L. 1911. 


6575. Persons or property may be transported free or at reduced rates 
in certain cases. No provisions of the laws of the state of Montana shall 
be construed to prevent, or shall prevent any person, association, company, 
or corporation engaged as a common earrier of persons or property in 
the state of Montana, from carrying, storing, or handling property free, 
or at reduced rates, for the United States, state, or municipal governments, 
or for charitable institutions, or property which is being transported to or 
from fairs and expositions for exhibit thereat, or cars used by the gov- 
ernment of the United States or state of Montana for the transportation 
of fish, for carrying free or at reduced rates agents and employees 
employed in such transportation, and nothing therein contained shall pre- 
vent such person, association, company, or corporation from issuing free 
transportation, or selling tickets at reduced rates, to the following classes 
of persons: 

Employees of the issuing road, and the members of their families. 

Officers and employees of other railroads, and the members of their 
families upon the exchange passes or tickets. 

Doctors, nurses, and helpers being carried to wrecks. 

Soldiers or sailors going to or coming from institutions for their 
keeping. 

Ministers of ‘religion and persons engaged in charitable or religious 
work, and destitute or homeless persons being transported by charitable 
societies, or at public expense. 

Executive, judicial, or legislative officers of the state of Montana, 
including the state game warden and his deputies, the members of the 
state board of horticulture, members of the faculty of the different educa- 
tional institutions of the state, officers, trustees, or employees of the state 
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fair, officers and inspectors of the livestock and sheep commission boards; 
provided, however, that when free transportation, or a ticket at a reduced 
rate, shall be issued to any such officer, state game warden, or deputy, or 
any member of the said board of horticulture, or any president or member 
of the faculty of any educational institution, that the same shall only be 
issued upon the application of the secretary of state, and the said trans- 
portation, or ticket, shall be delivered to the secretary of state for delivery 
to the person or persons applying therefor, and the secretary of state 
shall keep record of all transportation and tickets at reduced rates so 
received and delivered by him; provided further, that such state officer, 
state game warden, and deputies, and members of the state board of 
horticulture, and the president and faculty of the state educational institu- 
tions when traveling upon any free transportation, shall not be entitled to 
charge any mileage against the state, or if traveling upon a ticket sold at 
reduced fare, they shall not be entitled to charge mileage in excess of the 
cost of said ticket. 
History: En. Sec. 1, Ch. 53, L. 1913. 


6576. Classification shall be held reasonable, etc. The carrying free, 
or at reduced rates, of property or persons in any of the classes above 
specified, shall be held to be a reasonable classification by railroad com- 
panies for such purposes, and not to be unjust discrimination, and the 
carriage and transportation by any railroad company, at free or reduced 
rates, in any of the cases above specified, shall be held not to be a viola- 
tion of any of the provisions of the laws of Montana, or subject said rail- 
road company to any penalty therefor. ° 

History: En. Sec. 2, Ch. 53, L. 1918. 


6577. Size and equipment of caboose. It shall be unlawful for any 
person, corporation, or company operating any railroad or railway in 
this state, to require or permit the use of any caboose ears, unless said 
caboose cars shall be at least tweny-four feet in length, exclusive of plat- 
forms, and shall be provided with a door in each end thereof, and with 
suitable water-closets, cupolas, platforms, guard-rails, grab-irons, and steps 
for the safety of persons in alighting or getting on said caboose ears, and 
said caboose ears shall be equipped with at least two four-wheel trucks. 

History: En. Sec. 1, Ch. 54, L. 1907; Sec. 4338, Rev. C. 1907. 


6578. Violation of law a misdemeanor—Penalty. Any person, corpora- 
tion, or company operating any railroad or railway in this state, violating 
any of the provisions of the preceding section shall be deemed guilty of 
a misdemeanor, and, upon conviction thereof, shall be fined not less than 
five hundred dollars, nor more than one thousand dollars for each offense. 

History: En. Sec. 2, Ch. 54, L. 1907; Sec. 4339, Rev. C. 1907. 


6579. Telephones must be maintained in offices of railroad, telegraph, 
and express companies. It is hereby made the duty of every railroad, 
telegraph, and express company, doing business in the state of Montana, 
to install or allow to be installed in its ticket office, public office, and 
freight office, in all cities and towns in this state, where there are, at the 
time, one or more public telephone exchanges, a telephone of each public 
telephone exchange in said city or town, and to maintain in each of 
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said offices direct telephone connection with each of such exchanges; but 
nothing herein contained shall be construed to require said railroads, tele- 
graph, or express company to build a telephone line, it being intended 
to require such company or companies to install, or allow to be installed, 
a telephone in each of its offices where it can be obtained by them as they 
may be obtained for other business offices in the same vicinity; each rail- 
road, telegraph, and express company shall cause to be promptly answered 
all calls made over such telephone connection during business hours; pro- 
vided, however, that such railroad, telegraph, and express companies shall 
not, in the absence of an agreement to the effect, be required to bear the 
expense incident to the installation of said telephones, or to any charges 
for the use thereof. Over such telephone connection, such railroad, tele- 
graph, or express company shall cause prompt and correct replies to be 
made to all reasonable and proper inquiries over such connection during 
business hours, concerning the passenger, freight, or telegraph service 
of such railroad, telegraph, or express company. 

History: En. Sec. 1, Ch. 182, L. 1907; Duty of railroad to maintain telephone 
re-en. Sec. 4340, Rev. C. 1907. service, see note in 18 Ann. Cas. 10s. 


6580. ‘‘Business hours’’ defined. The term ‘‘business hours,’’ as used 


in this act, shall be construed to mean such times as the office or depot 
of such railroad, telegraph, or express company may be open, with an 
officer or agent of such railroad, telegraph, or express company in charge 
for the transacting of business. 

History: En. Sec. 2, Ch. 182, L. 1907; Sec. 4841, Rev. C. 1907. 


6851. Violation of law a misdemeanor. Any railroad, telegraph, or 
express company, failing or refusing to comply with the provisions of this 
act after its passage and approval by the governor, shall be deemed guilty 
of a misdemeanor. 

History: En. Sec. 3, Ch. 182, L. 1907; Sec. 4342, Rev. C. 1907. 


6582. Duty to furnish shipping facilities. It is hereby made the duty 
of every person, corporation, and association operating a railroad in the 
state of Montana to maintain facilities for shipment and delivery of 
freight, and to ship and deliver freight and accommodate passengers at 
any point upon the line of such railway where there is a platted townsite 
of record having not less than one hundred inhabitants. 

History: En. Sec. 1, Ch. 26, L. 1905; re-en. Sec. 4343, Rev. C. 1907. 


6583. Penalty. Any person, corporation, or association which shall, 
for sixty days after written request of not less than fifty inhabitants of . 
such platted townsite, fail to comply with the provisions of this act, shall, 
upon conviction, be fined not less than ten dollars nor more than one hun- 
dred dollars for each day thereafter, so long as the provisions of this act 
are not complied with. 

History: En. Sec. 2, Ch. 26, L. 1905; re-en. Sec. 4344, Rev. C. 1907. 


6584. Bulletin-boards must be installed in stations. Every company or 
corporation managing, operating, or leasing any railroad in this state, that 
is now or may hereafter be engaged in the transportation of passengers, 
shall place or cause to be placed in a conspicuous place in and about each 
and every station or depot where an agent, telephone, or telegraph 
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operator is kept, a bulletin-board, and such railway company or corpora: 
tion shall, for the information of the traveling public, at least three hours 
before the advertised scheduled time of the arrival of each passenger-train 
stopping upon such route at such station, cause to be posted upon such 
bulletin-board the number of the train, the time such train is due, and the 
fact whether such train is on scheduled time or not, and, if late, how 
much, and shall indicate at the end of two hours thereafter any gain or 
loss of more than fifteen minutes made by such train, and thereafter every 
thirty minutes any gain or loss of more than fifteen minutes made by such 
train, on such bulletin-board at such station, showing at each time indi- 
cated how much said train is running behind its scheduled time, but noth- 
ing in this act shall be so construed as to compel such railway company or 
corporation, leasing, operating, or managing any railroad in this state, to 
post the number, scheduled time, and lateness of such trains, as arriving 
or departing from such stations aforesaid, while there is no such agent, 
telegraph, or telephone operator, or any other person on duty; but imme- 
diately after such agent, telegraph, or telephone operator, in charge of 
such station, comes on duty, such railway company or corporation shall 
cause to be indicated on said bulletin-board the number of any trains then 
due or overdue, or scheduled to be due within three hours, the time any 
train or trains are due, and how much the trains are running behind their 
scheduled time; provided, that any such passenger-train, not more than 
ten minutes late, shall be deemed to be on time as to the operation of 
this act; provided, also, that when such station is connected by telephone 
with the central exchange in any town or city, such railway company or 
corporation, upon request of such central exchange, shall promptly notify 
such central exchange as to the time of arrival of such passenger-train, 
giving the same information as is posted on said bulletin-board, and at 
the said time of said posting. 
History: En. Sec. 1, Ch. 67, L. 1917. 


6585. Penalty for violation of preceding section. Every railway com- 
pany or corporation, managing, operating, or leasing any railroad in this 
state, that shall wilfully or negligently violate the provisions of the pre- 
ceding section, shall be deemed guilty of a misdemeanor, and, upon con- 
viction, shall be punished by a fine of not less than fifty dollars, nor more 
than two hundred dollars for each offense; such action to be prosecuted 
by the county attorney of the county in which the violation occurs, in 
the name of the state of Montana. 

History: En. Sec. 2, Ch. 67, L. 1917. 


6586. Passenger rate of three cents per mile. It shall be unlawful for 
any railroad or railway company operating wholly or in part in the state 
of Montana, any of the officers or employees thereof, to charge or receive 
from any person who is to be conveyed or transported on any of the 
lines of any such railroad or railway companies from any point within 
this state to another point within this state, a sum exceeding three cents 
per mile for the distance to be traveled by such person, nor shall any 
excess fare greater in amount than ten cents be charged or collected from 
any passenger with promise of rebate or refund of such excess, and that 
for children between the ages of five and twelve years, not more than 
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one-half of the rate named in this section shall be charged, and that chil- 
dren under five years of age, when accompanied by parent or guardian, 
shall be transported free of charge; provided, that no railroad or railway 
company, or the officers or employees thereof, shall be obliged to accept 
a single fare for a sum less than five cents; provided, that any such rail- 
road or railway company shall not be precluded from selling mileage 
books at a rate less than three cents per mile. All persons shall have 
equal right to purchase such mileage books. That all charges for fares 
shall end in the figures naught or five and such figures shall be the one 
nearest to the fare computed under the provisions of this act. 

It shall be unlawful for any railroad or railway company operating 
‘wholly, or in part, in the state of Montana, as aforesaid, to charge, 
demand or collect or receive from any person who is to be conveyed or 
transported on any of the lines of any such railroad or railway company 
or companies, between points within the state, any sum or amount in 
excess of, or in addition to, the rates hereinbefore fixed and prescribed 
for and on account of such person or passenger paying or offering to pay 
in cash on board of trains of such company or companies, the sums or 
amounts necessary to be transported in accordance with the provisions 
of this section. It being intended hereby to prohibit and prevent the 
practice of exacting any additional sum or sums for transportation on 
account of the payment of the lawful rates in cash on board train, and 
the practice of issuing rebate slips, certificates or tickets for such excess 
sums or amounts. 

Any railroad or railway company, or any officer or employee thereof, 
who shall violate any of the provisions of this section, shall upon con- 
viction thereof, be fined as provided in section 6588 of this code. 


History: En. Sec. 1, Ch. 87, L. 1905; Business of carriers aff®éted with a 
re-en. Sec. 4349, Rev. C. 1907; amd. Sec. pubic interest subjecting them to regula- 
1, Ch. 250, L. 1921. tion and control in respect to rates or 


prices, see notes in 33 L. BR. A. 179; 6 


Validity and effect of statute requiring 7 pp 7’, (N. 8.) 834 


passenger rates at fixed rate per mile, see 
note in 21 Ann. Cas. 191. 


6587. To what lines applicable. The provisions of the preceding sec- 
tion of this act shall not apply to independent lines of railroads, or 
railways operating wholly within the state of Montana, upon which a 
rate in excess of three cents per mile is now charged, until such time 
as the state legislature, or other state officers, having power under the 
laws of Montana to name passenger rates, shall, in their judgment, deem 
the rate so charged to be excessive. 

History: En. Sec. 2, Ch. 87, L. 1905; re-en. Sec. 4350, Rev. C. 1907. 


6588. Penalty for violation of law. Any railroad or railway company, 
or any officer or employee thereof, who shall violate any of the provi- 
sions of this act shall, upon conviction thereof, be fined in any sum not 
less than fifty dollars nor more than five hundred dollars. 

History: En. Sec. 3, Ch. 87, L. 1905; re-en. Sec. 4351, Rev. C. 1907. 


6589. Party injured to share fine. In any and all cases wherein a 
conviction is secured for a violation of any provision of this act, the 
party injured shall be entitled to receive one-half of all fines imposed and 
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collected, and the remaining one-half of such fines imposed and collected 
shall be paid into the school fund of the city in which the action is 
prosecuted. 


History: En. Sec. 4, Ch. 87, L. 1905; re-en. Sec. 4352, Rev. C. 1907. 


6590. Tunnel charges prohibited. It shall be unlawful for any person, 
association, or corporation, operating, leasing, or owning a railroad in 
the state of Montana, to accept, demand or receive any tunnel charges, 
or to accept, demand, or receive any extra mileage, or any extra com- 
pensation for or on account of any tunnel through which said line of 
railroad may run; provided, that none of the provisions of this act shall 
apply to rates or charges for travel to or from points outside of the 
state of Montana. 

History: En. Sec. 1, p. 164, L. 1901; re-en. Sec. 4353, Rev. C. 1907. 


6591. Violation of law a misdemeanor—Penalty. Any person, associa- 
tion, or corporation, agent, or manager, who shall violate any provision 
of this act, shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined in any sum not less than two hundred dollars nor 
more than one thousand dollars for each offense. 

History: En. Sec. 2, p. 165, L. 1901; re-en. Sec. 4354, Rev. C. 1907. 


6592. Confiscation of coal by railroad prohibited. It shall hereafter 
be unlawful for any person, railway company, or common earrier to con- 
fiscate or take for his or its own use, or for the use of another, any coal 
or other fuel in transit, except when such coal or other fuel is neces- 
sary for the preservation of life or property, or is required for the moving 
of trains of such common earrier; provided, that in a suit under this act 
to recover the penalty and damages, the burden of proof shall be on the 
person, railroad company, or common carrier confiscating the coal or 
other fuel to show that such coal or other fuel was necessary for the 
preservation of life or property, or was required for the moving of trains 
of such common carrier. 

History: En. Sec. 1, Ch. 119, L. 1907; Sec. 4355, Rev. C. 1907. 


6593. Liability of railroad company for violation of preceding section. 
Any person, railroad company, or common carrier, who shall confiscate or 
take any coal or fuel, either for his or its own use or for the use of 
another, shall be liable to the consignee or owner of such coal or fuel, 
in double the value of such coal or fuel at the point of shipment, and 
such other damages as may be caused by the confiscation of such coal; 
such liability to be exclusive of and in addition to any and all charges 
for the transportation of such coal or fuel, which charges for the trans- 
portation shall be paid by the party confiscating such coal or fuel. But 
in every case wherein coal or other fuel is taken or used by any such 
person, railroad company, or common carrier, it shall be the duty of such 
person, railroad company, or common carrier to notify the consignee by 
telegram or letter, immediately, of the taking of such coal, and to pay 
and compensate him therefor within thirty days from the time of the 
taking. 

History: En. Sec. 2, Ch. 119, L. 1907; Sec. 4356, Rev. C. 1907. 
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CORPORATIONS. 
6594. Violation of law a misdemeanor—Penalty. Any person, corpora- 
tion, or common carrier, who shall violate the provisions of this act, shall 
be guilty of a misdemeanor, and, upon conviction thereof, shall be fined 
not less than fifty dollars nor more than two hundred dollars. 
History: En. Sec. 3, Ch. 119, L. 1907; Sec. 4357, Rev. C. 1907. 


6595. Obstruction of highway crossings by railroads. It shall here- 
after be unlawful for any corporation, association, or company to wil- 
fully obstruct, blockade, interfere with, or prevent the free use of any 
public highway within the state of Montana, where such highway crosses 
any railroad track outside of incorporated cities and towns, by stopping 
any railroad train, car, engine, or locomotive for more than fifteen min- 
utes at any one time, or by placing, depositing, or leaving any article or 
thing whatsoever on any railroad track at the point where any public 
highway crosses such track outside of incorporated cities and towns, and 
any corporation, association, or company, so obstructing, blockading, or 
interfering with the free use of any such highway, shall be deemed guilty 
of a misdemeanor, and, upon conviction thereof, shall be punished by a 
fine of not less than twenty-five dollars nor more than one hundred dollars. 
This act shall not be construed as repealing any existing laws prohibiting 
encroachments upon, or obstruction of, public highways. 


History: En. Sec. 1, Ch. 43, L. 1907; 
Sec. 4358, Rev. C. 1907. 


Liability of railroad for obstructing 
highway crossing, see note in 18 L. R. A. 
154. 

Criminal or penal responsibility for 
blocking highway railroad crossing, see 


Act of third person in obstructing high- 
way crossing as defense to charge against 
railroad, see notes in 16 Ann. Cas. 589; 
23 L. RB. A. (N. 8.) 350. 

Violation of statute in relation to block- 
ing railroad crossing as affecting liability 
for injury, see note in 47 L. R. A. (N. 8.) 
820. 


note in L. R. A. 1915B, 329. 


6596. Trains to come to full stop at grade crossings. No railway com- 
pany operating trains within this state shall permit any locomotives or 
cars to cross the tracks of any other railroad, at grade, without coming 
to a full stop immediately before crossing; provided, however, that if 
any railway company or companies, using one or more tracks crossing 
each other or connecting, in any way, at a common grade, shall, by an 
interlocking plant, signal-station, or any other works or fixtures, to be 
erected by them, or either of them, render it safe to pass over said cross- 
ings without stopping, and such plant, works, or fixtures shall have been 
first approved by the county commissioners of the county wherein such 
works are to be constructed and used, and the plans of such works and 
fixtures for such crossing, designating the place of such crossing, shall 
have been filed with such commissioners, then and in that case the fore- 
going provisions of this section, requiring the stopping of trains at such 
crossing, shall not apply to said companies, or either of them; and if said 
county commissioners shall disapprove any such plans so filed with them, 
or fail to approve the same within twenty days after the filing thereof 
with them, such railway companies, or either of them, may apply, in the 
eounty where such crossing is situated, to the district court in and for 
said county, or to a judge thereof in vacation, by petition in writing 
setting forth the object of such application, and said court or judge shall, 
thereupon, appoint a time and place for the hearing of said petition, and 
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a copy of the order appointing such time and place, together with a copy 
of said petition, shall be served upon said county commissioners at least 
ten days before the day appointed for said hearing, and said district 
court, or a judge thereof in vacation, shall have full power, upon the hear- 
ing of said petition, to grant the prayer thereof, or to make such other 
order thereon as may be proper in the premises, and the foregoing pro- 
visions of this section, requiring the stoppage of trains at crossings, shall 
not apply to said railway companies, or either of them, if said district 
court shall, by its order upon said petition, grant the prayer thereof, or 
otherwise and to any extent approve the construction and use of the 
interlocking plant, or other structures therein referred to. 


History: En. Sec. 1, Ch. 8, L. 1903; Validity and construction of railroad 
re-en. Sec. 4359, Rev. C. 1907. stop statute, see note in 2 A. L. R. 156. 


6597. Fire-guards. Every railroad corporation operating its lines of 
road, or any part thereof, within this state, shall, between the fifteenth 
day of April and the first day of July in the year 1903, and each succeed- 
ing year thereafter, plaugh in a good and workmanlike manner, covering 
the sod well, upon each side of its line of road wherever it passes through 
a range or grazing country, a continuous strip of not less than six feet in 
width on each side of its track, as a fire-guard, which said strip shall, as 
near as practicable, run parallel with the line or lines of said railroad, and 
in addition to such ploughing, said railroad company shall cause to be 
burned, between the fifteenth day of July and the fifteenth day of Septem- 
ber of each year, all the grass and vegetation between the said ploughed 
strips, and a line of fifty feet inside said ploughed strips; provided, that 
such fire-guard so ploughed and burned need not be constructed within 
the limits of any town, village, or city, nor in private fields under culti- 
vation, nor along the line of such railroad whenever the same runs through 
the mountains, or elsewhere where such ploughing or burning would be 
impracticable; and provided further, that said fire-guard, or portion 
thereof, need not be ploughed or burned on or through any lands which 
may be released from the operation of this act by the board of county 
commissioners of the county wherein such land is situated, by their 
written certificate of release filed in the office of the county clerk of the 
said county; provided further, that said ploughing be not less than three 
hundred feet from the center of the railroad track on each side of same, 
except in cases of cultivated fields, and then such ploughing and burning 
shall be done closer to such railroad, but not less than seventy feet from 
the center of the track. 


History: En. Sec. 1, p. 163, L. 1901; Validity of legislation providing for 
amd. Sec. 1, Ch. 63, L. 1903; re-en. Sec. construction of fire line along right of 
4360, Rev. C. 1907. way, see note in Ann. Cas. 1915B, 1155. 


6598. County commissioners may plough guard and recover expense. 
If any railroad company fails to comply with any of the provisions of the 
preceding section, the board of county commissioners of the county 
wherein such violation occurs shall cause the neglected ploughing or burn- 
ing, or both, therein provided for, to be done, and may, in a suit to be 
brought in their name as said board, in the district court having juris- 
diction, recover double the amount of the cost of such ploughing or 
burning, or both, with reasonable attorney fees to be fixed by the court, 
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and such railroad company shall be liable further for all damages caused 
by its failure to comply with this act. 


History: En. Sec. 2, p. 164, L. 1901; amd. Sec. 2, Ch. 63, L. 1903; re-en. Sec. 4361, 
Rev. C. 1907. 


6599. Duty to construct drain and ditches. It shall be the duty of 
every corporation, company, or person owning or operating any railroad, 
or branch thereof, in this state, and of any corporation, company, or per- 
son constructing any railroad in this state, within three months after the 
completion of the same through any county in this state, to cause to be 
constructed and maintained suitable ditches and drains along each side 
of the roadbed of such road, or to construct culverts or openings through 
such roadbed to connect with ditches or drains, or watercourses, so as to 
afford sufficient outlet to drain and carry off the water along such rail- 
road, whenever the draining of such water has been obstructed_or ren- 
dered necessary by the construction of such railroad; provided, that none 
of the drains or ditches herein referred to shall be required to be con- 
structed by any of the persons or corporations herein named or described, 
except when required to remove and drain off water accumulated upon 
property adjacent to or upon the right of way whose natural channel or 
outlet has been destroyed or impaired by the embankment of such rail- 
way so constructed as aforesaid. And in case such corporation, company, 
or person shall fail or neglect to construct and maintain such ditches or 
drains as are herein required, within the time limited in this section, the 
board of county commissioners of any county, through which such railroad 
has been, or may be constructed and located, and in which the draining 
herein required has been neglected, is hereby authorized and required, 
upon the petition of twenty landowners of such county along the line of 
and contiguous to such railroad, to cause such ditches or drains as are 
herein required to be constructed and maintained, and said board of 
county commissioners may maintain an action against such corporation, 
company, or person so failing to comply with the provisions of this sec- 
tion, in any court of competent jurisdiction, in the name of such county, 
and shall be entitled to recover all costs and expenses incurred in the 
construction and maintenance of said drains or ditches. 


History: En. Sec. 2, Ch. 101, L. 1903; road was originally constructed without 
re-en. Sec. 4362, Rev. C. 1907. them, see note in 12 L. RB. A. (N. 8.) 571. 
Private action for violation of statute 
Necessity of notice to purchasing rail- requiring construction of culverts, see note 
road company to construct culverts where in L. R. A. 1915E, 539. 


6600. Coal-burning locomotives, skidders, etc., to be provided with 
spark arresters. All persons or corporations using coal-burning locomo- 
tives, skidders, loaders, and portable engines shall equip and keep the 
same in proper and workable condition with approved and suitable spark- 
arresters, so as to prevent the escape of sparks lable to communicate fire. 

History: En. Sec. 1, Ch. 23, Ex. L. 1919, 


6601. Failure to comply with law a misdemeanor—Penalty. Any per- 
son or corporation failing to comply with the provisions of the preceding 
section shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined not less than fifty nor more than five hundred dol- 
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lars. Each day such locomotive, skidder, loader, or portable engine is 

used without a suitable spark-arrester shall constitute a separate offense. 
History: En. Sec. 2, Ch. 23, Ex. L. 1919. 


6602. Medical aid to injured trainmen. In case any railroad trainman 
or employee of any railroad doing business in this state shall be injured 
during his regular course of employment, any employee of said railroad 
is hereby empowered and authorized to call upon and retain the services 
of the nearest practicing physician or surgeon to care for and treat any 
such injured trainman or employee, during and until such time as one 
of the regularly employed and paid physicians or surgeons of such rail- 
road corporation is able to render such service. 

History: En. Sec. 1, Ch. 95, L. 1909; amd. Sec. 1, Ch. 45, L. 1921. 


6603. Compensation of physician or surgeon. In cases where the 
services of any physician or surgeon other than the regularly employed 
physician or surgeon of the railroad corporation are retained and hired as 
provided in the preceding section, such physician or surgeon shall be com- 
pensated and paid a reasonable fee for such services performed by him 
as provided in the preceding section. 

History: En. Sec. 2, Ch. 95, L. 1909. 


6604. Refusal to pay compensation a misdemeanor. If any railroad 
corporation refuses or neglects to pay for the services of any such physi- 
cian as hereinbefore provided for, within a reasonable time after such 
physician or surgeon has rendered the services therefor, such railroad 
corporation shall be guilty of a misdemeanor. 

History: En. Sec. 3, Ch. 95, L. 1909. 


6605. Liability for death or personal injury. Every person or cor- 
poration operating a railroad in this state shall be liable in damages to 
any person suffering injury while he is employed by such person or cor- 
poration so operating any such railroad, or, in case of the death of such 
employee, instantaneously or otherwise, to his or her personal representa- 
tive, for the benefit of the surviving widow or husband and children of 
such employee, and, if none, then of such employee’s parents, and, if 
none, then of the next of kin dependent upon such employee, for such 
injury or death resulting in whole or in part from the negligence of any 
of the officers, agents, or employees of such person or corporation so 
operating such railroad, in or about the handling, movement, or operation 
of any train, engine, or car, on or over such railroad, or by reason of 
any defect or insufficiency, due to its negligence, in its cars, engines, 
appliances, machinery, track, roadbed, works, boats, wharves, or other 
equipment. 


History: En. Sec. 1, Ch. 29, L. 1911. 


This statute is remedial in its nature, 
and its operation ought not to be limited 
by narrow construction. Regan v. Mon- 
tana Logging Co., 53 Mont. 153, 161, 162 
Pac. 388. 

Where plaintiff, a brakeman on defend- 
ant’s logging road, was also required to 
assist in loading and unloading cars, and 


while doing so he was injured by the 
breaking of an appliance, the defendant 
company was “operating” its road at the 
time of the injury, within the meaning of 
this act. Regan v. Montana Logging Co., 
53 Mont. 153, 159, 162 Pac. 388. 

The word “railroad,” as used in this act, 
includes a road used for logging purposes. 
Regan vy. Montana Logging Co., 53 Mont. 
153, 158, 162 Pac. 388. 
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The purposes of the legislature in enact- 
ing this legislation was to substitute for 
the benefit of railway employees the action 
provided by it, in place of the common- 
law action, and, in case of death, to create 
a new cause of action in favor of the 
dependents named, for the pecuniary loss 


CORPORATIONS. 


[Part III 


ern Ry. Co. et al... 57 Mont. 177, 187 Pac. 
902. 


Validity of statute providing for sur- 
vival of action for personal injuries on 
death of injured person, see note in Ann. 
Cas. 1917H, 1171. 


suffered by them. Cornell v. Great North- 


6606. Contributory negligence—Diminution of damages. In all actions 
hereafter brought against any such person or corporation so operating 
such railroad, under or by virtue of any of the provisions of this act, the 
fact that the employee may have been guilty of contributory negligence 
shall not bar a recovery, but the damages shall be diminished by the 
jury in proportion to the amount of negligence attributable to such 
employee; provided, that no such employee who may be injured or 
killed shall be held to have been guilty of contributory negligence in 
any case where the violation by such person or corporation, so operating 
such railroad, of any statute enacted for the safety of employees con- 


tributed to the injury or death of such employee. 


History: En. Sec. 2, Ch. 29, L. 1911. 


Contributory negligence on the part of 
a railroad employee does not bar his right 
to recover damages for injuries received 
during the course of his employment; the 
jury, in such case, being required to dimin- 
ish the damages “in proportion to the 
amount of negligence attributable to such 
employee.” Hall v. Northern Pacific Ry. 
Co. et al., 56 Mont. 537, 186 Pac. 340. 

This act does not change in any particu- 
lar the form of the statement of plaintiffs 
cause of action from that at common law, 
but does require all the other pleadings 
to be so formulated as to present the issues 
arising upon the defenses permitted by it, 
including the matter which may be alleged 


in mitigation of damages. Cornell v. Great 
Northern Railway Co. et al., 57 Mont. 177, 
187 Pac. 902. 

Idem. This act does not change the rule 
that in a personal injury action the burden 
of pleading and proving contributory neg- 
ligence on the part of the plaintiff is upon 
the defendant. 


Idem. Under the rule of comparative 
negligence declared by this chapter, con- 
tributory negligence on the part of plaint- 
iff is a partial defense which must be 
pleaded. 


Statutes affecting defense of contribu- 
tory negligence in actions by servant 
against master, see note in 5 Ann. Cas. 363. 


6607. Assumption of risk. An employee of any such person or cor- 
poration so operating such railroad shall not be deemed to have assumed 
any risk incident to his employment, when such risk arises by reason of 
the negligence of his employer, or of any person in the service of such 


employer. 
History: En. Sec. 3, Ch. 29, L. 1911. 


Application of state statutes and rules 
of law as to assumption of risk to actions 
under Federal Employers’ Liability Act, 
see note in 12 A. L. R. 701. 

Handling defective or disabled cars as 
assumption of risk by railroad employee, 
see note in 8 Ann. Cas. 422. 

Employees on cars moved by flying 
switches as assuming risk, see note in 10 
Ann. Cas. 19. 

Assumption by trainmen of risk of 


6608. Exemption from liability by contract, etc. 


injury by overhead structures, see note in 
47 L. R. A. (N. S.) 489. 

Assumption by train employee of risks 
due to defects in tracks or roadbed, see 
notes in 28 L. R. A. (N. S.) 1255; 49 
L. R. A. (N. 8.) 517. 

Assumption of risks from failure to 
fence railroad tracks, see note in L, R. A. 
1916E, 209. 

Right of railroad engineer to proceed 
with engine after learning while en route 
that engine is defective, without assum- 
ing risk, see note in 25 L. R. A. (N. 8S.) 
339. 


Any contract, rule, 


regulation, or device whatsoever, the purpose or intent of which shall be 
to enable any such person or corporation so operating such railroad to 
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exempt itself from any liability created by this act, shall, to that extent, 
be void; provided, that in any action brought against any such person or 
corporation So operating such railroad, under or by virtue of any of the 
provisions of this act. such person or corporation may set off therein any 
sum it has contributed or paid to any insurance, relief benefit, or 
indemnity that may have been paid to the injured eunloc or the per- 
son. entitled thereto, on account of the injury or death for which said 
action is brought. 


History: En. Sec. 4, Ch. 29, L. 1911. future negligence, see notes in 6 Ann. Cas. 
Validity and effect of agreement limit- 3; Ann. Cas. 1912A, 1152; Amn. Cas. 
ing liability of master to servant for 1918B, 293; 7L. RB. A. (N. 8.) 537. 


6609. Headlights for locomotives. It shall be the duty of any per- 
son, corporation, or company operating any railroad or railway in this 
state, within one year after the passage of this act. to equip all locomo- 
tive engines used in the transportation of trains over said railroad or rail- 
way with electric headlights of not less that fifteen hundred candle- 
power, measured without the aid of a reflector, or other headlights of 
not less than fifteen hundred candle-power, measured without the aid of 
a reflector; provided, that this act shall not apply to locomotive engines 
regularly used in the switching of trains. 

History: En. Sec. 1, Ch. 18, L. 1909. 


6610. Penalty for not using. Any person, corporation, or company 
operating any railroad or railway in this state, violating the provisions of 
the preceding section, shall be deemed guilty of a misdemeanor, and, upon, 
conviction thereof, shall be fined not less than one hundred dollars nor 
more than one thousand dollars for each offense. 

History: En. Sec. 2, Ch. 18, L. 1909. 


6611. Issuance of bills of lading by railroad station agents. All 
railway companies operating in the state of Montana, which do not permit 
bills of lading to be issued by other employees than agents, shall be 
required to have said bills of lading issued by the station agent at the 
nearest station where a station agent is regularly maintained in the 
direction toward which the shipment is destined. The conductor of the 
train which receives the shipment at its point of origin shall deliver to 
the agent at the nearest station at which an agent is maintained through 
which said shipment moves, immediately upon the arrival of the train 
carrying said shipment at said agency station, all data necessary for the 
issuance of a bill of lading for said shipment. The agent shall immediately 
issue said bill of lading, and shall deliver the same to the shipper or his 
agent, or shall, within twenty-four hours after the receipt of said data 
from the said conductor, for shipment of twenty thousand pounds or 
over, deposit the said bill of lading in a United States postoffice, addressed 
and registered to the consignor, his agent or attorney, of said shipment to 
his proper postoffice address, shipments of less than twenty thousand 
pounds to be mailed without registering. 

History: En. Sec. 1, Ch. 24, L. 1917. 


6612. Violation of preceding section a misdemeanor—Penalty. Any 
railway company operating in the state of Montana violating any pro- 
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visions of this act shall be guilty of a misdemeanor, and liable to a fine 
of not less than fifty dollars nor more than one thousand dollars. 
History: En. Sec. 2, Ch. 24, L. 1917. 


6613. Suitable cars must be furnished for grain shipments. Hereafter 
all boxears furnished by railroad or railway companies, for the transpor- 
tation of grain or other commodities in bulk, shall be of such construction 
and in such order as to prevent leakage when such commodities are placed 
or hauled therein; and it is hereby made the duty of all railroad or railway 
companies to furnish such ears in such condition. 

History: En. Sec. 1, Ch. 52, L. 1917. 


6614. Duty of railroad, after notice, to place cars in proper condition. 
Whenever boxcars placed for loading grain or other commodities in bulk 
are found to be in such condition that they will not afford safe transpor- 
tation for such commodities, the railroad or railway company shall, upon 
written complaint to the agent or other person in authority, by the shipper 
or his representative, who proposes to load said car or cars, within twenty- 
four hours, cause said car or cars to be properly cleaned and coopered 
and put in such repair as will afford safe transportation for the commodity 
to be shipped. 

History: En. Sec. 2, Ch. 52, L. 1917. 


6615. Right of shipper upon default of railroad company. In case 
such railroad or railway company shall fail, within twenty-four hours 
after written complaint has been made by the shipper or his representative, 
to clean and safely cooper such car or ears, then such shipper or his 
representative shall have authority to enter upon such ear or cars, and 
properly and safely cooper and clean the same; and said railroad or 
railway company shall pay for the labor expended in such repairs at the 
rate of three dollars per eight-hour day, and the actual cost of material 
used, providing that such charge shall in no case exceed five dollars for 
each car so coopered. 

History: En. Sec. 3, Ch. 52, L. 1917. ~ 


6616. Repairs may be made by shipper without notice, when. In case 
any car or cars are placed at a station or siding where there is no repre- 
sentative of said railroad or railway company upon whom complaint may 
be served, then and in such case the shipper or his representative may at 
once enter upon the said car or cars and clean and make such repairs as 
are necessary, and shall be paid for the labor and material expended, as 
provided in the preceding section. 

History: En. Sec. 4, Ch. 52, L. 1917. 


6617. Demurrage not to accrue during repairs. It is further provided 
that no demurrage shall accrue or be collected for the time elapsing while 
such car or cars are being repaired or cleaned or coopered in accordance 
herewith. 

History: En. Sec. 5, Ch. 52, L. 1917. 


6618. Railroad company liable for cost of repairs, cleansing, or coop- 
erage. Any person making the repairs upon or cleaning or coopering the 
ears of any railroad or railway company, as herein provided, may recover 
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the amounts expended therefor in an action at law, upon the refusal of 
the railroad or railway company to reimburse him. 
History: En. Sec. 6, Ch. 52, L. 1917. 


6619. Duty of railroad commission to enforce law. It is hereby made 
the. duty of the railroad commission of the state of Montana to enforce 
the provisions of this act. 

History: En. Sec. 7, Ch. 52, L. 1917. 


6620. Locomotive and electric motors to be equipped with numbers. 
It shall be the duty of every person, corporation, or company operating a 
railroad or railway. in this state to equip all locomotive engines and electric 
motors used in hauling trains over said railroad or railway with suitable 
numbers, which numbers shall be displayed at the front and both sides 
of the headlight on said locomotive engine, or electric motor and to be 
such size as to be easily read from a passing or meeting train. 

History: En. Sec. 1, Ch. 145, L. 1919. 


6621. Hearing of complaint by railroad commission. When a com- 
plaint is made to the board of railroad commissioners that any person, 
corporation, or company operating a railroad or railway in this state, has 
failed to comply with the provisions of this act, such board shall order a 
hearing, and shall serve a notice on such person, corporation, or company, 
at least fifteen days before the date set for such hearing, which notice 
may be served upon any agent of such person, corporation, or company. 
At the conclusion of such hearing, the said board of railroad commissioners 
may make such order in the premises as is deemed necessary, and may 
prescribe the time within which all such locomotive engines shall be 
equipped with such numbers. 

History: En. Sec. 2, Ch. 145, L. 1919. 


6622. Violation of law a misdemeancr—Penalty. Any person, corpora- 
tion, or company operating a railroad or railway in this state, who violates 
any of the provisions of this act, shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, shall be fined not less than fifty dollars nor 
more than one hundred dollars for each offense. 

History: En. Sec. 3, Ch. 145, L. 1919. 


6623. Compensation railroad employees on removal division point. That 
-when any railroad or railway company operating its line of road in, into, 
or through the state of Montana shall move any of its division points or 
terminals, it shall be liable to any employee of such railroad or railway 
company for any damage sustained by such employee by reason of any 
decrease in value of any real property actually occupied by such employee 
as his place of residence, which decrease in value shall be caused by 
reason of the removal of such division point or terminal, provided such 
employee shall have in such property so damaged an estate of freehold. 
Such damages shall be collectible in any court of competent jurisdiction. 

History: En. Sec. 1, Ch. 159, L. 1921. 


6624. Proviso—Railroad may post statement. Provided, that when 
any railroad or railway company in good faith determines upon a change 
or removal of any division point or terminal, and in good faith posts 
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prominently about its station house, shops, and yards a statement of its 

intention so to do, in such manner as to give reasonable notice thereof to 

such employee, it shall not be liable as hereinbefore provided for any 

decrease in value of any interest in any property purchased after the time 

of such posting, provided that such division point or terminal shall be 

changed or removed within six months after the date of such posting. 
History: En. Sec. 2, Ch. 159, L. 1921. 


CHAPTER 37. 


RAILROAD CROSSINGS—REGULATION. 


Section 6625. Railroad Crossings Outside of Incorporated Cities and Towns. 
6626. Railroad Crossing in Unincorporated Towns or Villages. 
6627. Order of County Commissioners Requiring Construction of Crossing. 
6628. Time Within Which Crossing Must Be Completed. 
6629. Power of Railroad Commission With Reference to Crossings. 
6630. Hearing to Determine Reasonableness of Order. 
6631. Petition for Overhead or Underground Crossing—Hearing of Petition. 
6632. Action to Determine Justness or Reasonableness of Order. 
6633. Extension of Time for Compliance With Order. 
6634. Liability of Railroad Companies Not Affected by Law. 
6635. Penalty for Failure to Comply With Order for Construction. 
6636. “Railroad Company” Defined. 
6637. Regulation of Railroads by Railroad Commission. 


6625. Railroad crossings outside of incorporated cities and towns. At 
all places in the state of Montana, outside of incorporated cities and towns. 
where a lawfully established public highway now crosses or shall hereafter 
cross any railroad, it shall be the duty of the railroad company, owning 
or operating such railroad, to construct and thereafter maintain, in proper 
condition, a good and safe crossing. 


History: En. Sec. 1, Ch. 148, L. 1919. shall construct crossings at new highways 
without compensation, see notes in 8 Ann. 


Validity of requirement that railroads Gas..1056:) 20 Ann)-Gag. 1208 
. , ae - . . / . 


6626. Railroad crossing in unincorporated towns or villages. In any 
unineorporated community ordinarily known as a village or town, where 
the public necessity and convenience require a railroad crossing at the 
intersection of the railroad with any street or highway, whether lawfully 
established or otherwise, which is commonly used by the public, the board 
of county commissioners of the county may order the construction and 
maintenance of such railroad crossing, and upon such order becoming final 
and effective, it shall be the duty of the railroad company to construct. 
and maintain, in proper condition, a good and safe crossing. The board 
of county commissioners may order more than one railroad crossing in 
such unincorporated community, as in this section provided, when the 
public necessity and convenience require more than one such crossing to 
afford reasonable facilities for public travel. 

History: En. Sec. 2, Ch. 148, L. 1919. 


6627. Order of county commissioners requiring construction of crossing. 
Whenever any board of county commissioners shall order the construction 
of any railroad crossing, said board shall enter an order upon its minutes 
specifying the place of such crossing, and a copy of said order shall be 
served upon the railroad company, and a copy shall also be immediately 
mailed to the board of railroad commissioners of the state of Montana. 
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Service of said order may be made upon the railroad company by deliver- 
ing such copy to any station agent employed in connection with the 
operation of said railroad in said county. 

History: En. Sec. 3, Ch. 148, L. 1919. 


6628. Time within which crossing must be completed. It shall be the 
duty of a railroad company to construct a crossing ordered by the board 
of county commissioners of any county within sixty days after service of 
such order; provided, however, that in case any crossing shall be ordered 
requiring any extended period of construction, such additional time as is 
reasonably necessary to complete the same shall be allowed by the said 
board of railroad commissioners upon proper application for such exten- 
sion. 

History: En. Sec. 4, Ch. 148, L. 1919. 


6629. Power of railroad commission with reference to crossings. The 
said board of railroad commissioners is hereby given full power to enforce 
the orders of any board of county commissioners for the construction of 
railroad crossings, and is likewise given full power to pass upon the 
reasonableness of any such order to modify, change, or annul the same. 


History: En. Sec. 5, Ch. 148, L. 1919. sion to make regulation respecting grade 


eee ; : : crossing, see notes in Ann. Cas. 1915C 
Jurisdiction of public service commis- 1289; Acta Cas. 1918B, 1056. a 


6630. Hearing to determine reasonableness of order. Whenever any 
railroad crossing has been ordered by the county commissioners, as herein 
provided, the railroad company may, within thirty days after the service 
of such order, serve upon the board of railroad commissioners a notice 
stating why such order is considered unreasonable or unjust, and request 
that the board of railroad commissioners hold a hearing for the purpose 
of determining whether or not the construction of such crossing should 
reasonably be required. The board of railroad commissioners shall there- 
upon institute a hearing for said purpose, and all interested parties shall 
be given reasonable notice and an opportunity to be heard, and said board 
of railroad commissioners may, after such hearing, either affirm, modify, 
or annul such order. 

History: En. Sec. 6, Ch. 148, L. 1919. 


6631. Petition for overhead or underground crossing—Hearing of 
petition. No railroad crossing, other than a grade crossing, shall be 
ordered by any board of county commissioners. The board of railroad 
commissioners may, however, upon petition or request in writing of any 
board of county commissioners, order an overhead or underground cross- 
ing at any place where a railroad crossing has not been constructed, and 
‘is required by the provisions of this act, provided, in its judgment, the 
safety, necessity, and convenience of the traveling public require such 
crossing. When any such petition or request is presented, the board of 
railroad commissioners shall fix a date for hearing the same, and shall 
give at least ten days’ written notice to the board of county commis- 
sioners, and the owner or operator of the railroad to be affected by such 
order, of the time fixed for the hearing. At such hearing, the said board 
of railroad commissioners shall hear all testimony offered as to the safety, 
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necessity, and convenience of the traveling public requiring such a crossing, 
the expense of constructing and maintaining the same, and make such 
investigation and inspection of the conditions at the place of crossing as 
may be deemed necessary or advisable, and shall thereupon determine — 
whether such order should be made. In the event an overhead or under- 
ground crossing is ordered, the board of railroad commissioners may, in 
its discretion, require the same to be constructed and maintained by and 
at the expense of the railroad company, or may apportion the expense 
between the railroad company and the county in which said crossing is 
located. The part of the expense apportioned to said county, if any, shall 
be paid to the railroad company from the funds of said county properly 
applicable to the payment of such expense. 


History: En. Sec. 7, Ch. 148, L. 1919. head or underground highway crossing, see 
notes in’ 28 I. RB. A. (GN. S.) 2983 LR. A; 


Power to compel railroad to establish 1915E, 751. 


or maintain at its own expense an over- 

6632. Action to determine justness or reasonableness of order. The 
board of county commissioners, or the railroad company affected by an 
order or decision of the board of railroad commissioners made pursuant 
te the provisions of this act, may commence an-action in any court having 
jurisdiction to determine the justness and reasonableness of such order 
or decision, and in any such action the order or decision sought to be 
reviewed shall prima facie be deemed just, reasonable, and proper. 

History: En. Sec. 8, Ch. 148, L. 1919. 


6633. Extension of time for compliance with order. In the event of 
an application to the board of railroad commissioners to review any order 
made by the board of county commissioners, and in the event of any 
action to review any order or decision of the board of railroad commis- 
sioners as herein provided, the time within which to comply with said 
order shall be extended, and the railroad company shall have sixty days 
after the said order or decision becomes final and effective within which 
to comply with the same. The time for compliance as herein provided 
may be extended, for good cause shown, by the board of railroad com- 
missioners of the state. 

History: En. Sec. 9, Ch. 148, L. 1919. 


6634. Liability of railroad companies not affected by law. Nothing 
in this act contained shall in any way affect the liability of any railroad 
company for damage to persons or property injured at any crossings. 

History: En. Sec. 10, Ch. 148, L. 1919. 


6635. Penalty for failure to comply with order for construction. Any 
railroad company failing to construct any crossing after the order or 
decision requiring the construction of same has become final, within the 
time herein provided, or within any extension of time granted by the said 
board of railroad commissioners, shall, for each day’s failure, pay to the 
state of Montana a fine of not less than ten dollars nor more than one 
hundred dollars, to be recovered in a civil action in the name of the state 
of Montana, and it shall be the duty of the county attorney of the county 
within which is located the site of the proposed crossing to prosecute such 
action. 

History: En. Sec. 11, Ch. 148, L. 1919. 
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6636. ‘‘Railroad company’’ defined. The words ‘‘raiiroad company,”’’ 
as herein used, shall be taken and construed to mean any corporation, 
person, or association of persons owning or operating a railroad. 

History: En. Sec. 12, Ch. 148, L. 1919. 


6637. Regulation of railroads by railroad commission. The regulation 
and control of the business of railroads by the board of railroad commis- 
sioners is provided for by sections 3779 to 3847 of the Political Code. 


Note.—New section recommended by code commissioner, 


CHAPTER 38. 
LOCATION OF WAREHOUSES AND ELEVATORS ON RIGHT-OF-WAY. 


Section 6638. Location of Grain Warehouse or Elevator on Right-of-Way 
Preliminary Proceedings. 
6639. Jurisdiction of District Court. 
6640. Proceedings in District Court. 
6641. Appeals to Supreme Court. 
6642. Hlevators and Warehouses to Be Deemed Public. 
6643. Time Limit for Construétion of Elevator or Warehouse. 
6644. Connection of Railroads With Elevator—Sidetracks. 


6638. Location of grain warehouse or elevator on right-of-way—Pre- 
liminary proceedings. Any person, firm, or corporation desirous of erecting 
and operating at or contiguous to any railway station or siding a ware- 
house or elevator for the purchase, sale, shipment, or storage of grain 
(including flaxseed) for the public for hire, may make application in 
writing, containing a description of that portion of the right-of-way of 
said railroad on which such person, firm, or corporation desires to erect a 
warehouse or elevator, and the size and capacity of the warehouse or 
elevator proposed to be erected, and the time for which it is desired to 
maintain such warehouse or elevator, to the person, firm, or corporation 
owning, leasing, or operating the railroad at such station or siding, for 
the right, privilege, and easement of erecting and maintaining for the time 
stated in such application, and for reasonable compensation for such ware- 
house or elevator as aforesaid, upon the right-of-way pertaining to such 
railway at such siding or station, and within and between the outside 
switches of the yard of such railway station or siding, and upon paying 
or securing in the manner hereinafter prescribed reasonable compensation 
for the right, privilege, and easement aforesaid, shall absolutely and 
unconditionally be entitled to the same. Provided, however, that if the 
person, firm, or corporation owning, leasing, or operating the railroad is 
not willing that the portion of the right-of-way selected by the applicant 
should be appropriated for such purpose, and the parties cannot agree as 
to the quantity and location of the land upon which such grain warehouse 
or grain elevator shall be erected, the matter shall be determined by the 
district court in the same manner and by the same proceeding for 
determining the amount of compensation to be paid where the parties 
cannot agree as to the amount. 


History: En. Sec. 1, Ch. 43, L. 1913. tight of way as separate subjects of taxa- 
tion, see note in L, R. A. 1916, 413. 

Furnishing site for elevator to one ship- 
per as discrimination against others, see 
note in 12 L. R. A. (N. 8.) 509. 


Right to use railroad right of way for 
purpose of elevator as against owner of 
fee, see note in 36 L. R. A (N.S.) 516. 

Elevators and their sites on railroad 
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6639, Jurisdiction of district court. The application provided in the 
preceding section shall also state the amount the applicant deems reason- 
able compensation for the right, privilege, and easement he desires to 
acquire, and said applicant shall tender and pay to such person, firm, 
or corporation, from whom such easement is sought, the sum stated in 
such application, and in case the amount so named and tendered is not 
accepted, and the parties cannot agree on the amount to be paid for such 
right, privilege, and easement, the same shall be ascertained, assessed, and 
determined by proceedings in the district court of the county in which 
the station or siding at which the right, privilege, and easement sought is 
situated, which court is hereby given full jurisdiction in the premises, and 
shall at all times be deemed open and in session for the purposes of this 
chapter. It shall be the duty of any person, firm, or corporation to whom 
application is made for the right to erect and maintain an elevator or 
warehouse, under the provisions of this chapter, within thirty days after 
the receipt of such application, to notify said applicant in writing of the 
acceptance or rejection of the amount stated in said application to be 
reasonable compensation for the right, privilege, and easement sought to 
be acquired, and in case such person, firm, or corporation fails to notify 
the applicant within said thirty days, such person, firm, or corporation 
shall be deemed to have accepted said amount, and upon the payment or 
tender thereof, said applicant shall be deemed to have acquired the right, 
privilege, and easement applied for. 

History: En. Sec. 2, Ch. 43, L. 1913. 


6640. Proceedings in district court. Proceedings in the district court 
shall be instituted and carried on as follows: The parties seeking the 
right, privilege, and easement aforesaid shall present to and file with the 
district court a petition in writing and under oath, specifying and describ- 
ing the right, privilege, and easement sought, and the time for which the 
same is sought and the fact that the parties to the proceedings are unable 
to agree upon the amount of compensation therefor. A copy of the 
application for such privilege shall be attached to said petition, and 
thereupon it shall be at once the duty of the court by its order in writing 
to fix a time, not more than thirty days thereafter, within which the said 
person, firm, or corporation so owning, managing, or controlling such 
railroad shall appear and join issue in said proceeding. Such notice shall 
be served as a summons is served in civil actions, and shall be ample 
notice to the parties so served to appear and join in the proceedings, 
and shall be ample to give the court full jurisdiction over the party 
against whom the proceedings are instituted and the property involved 
in the proceeding. The manner of joining issue and the procedure at the 
trial shall be-the same as that in any other civil action at law. The trial 
of such issue shall be expedited by the court as much as possible. At the 
trial the court or jury, as the case may be, shall find and assess the 
compensation, both in the form of an annual rental and in the form of a 
gross sum, for the right, privilege, and easement sought, and immediately 
after the finding or verdict has been made, the party against whom the 
proceedings have been taken shall elect whether to receive the annual 
rental or the gross sum found, and in ease such election is not made by 
said party, then the other party to the proceedings may make such election, 
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and after election is made as aforesaid, judgment shall be rendered 
adjudging, among other things, that upon payment of the gross sum 
found, or the annual rental found, yearly in advance, as the case may be, 
the party instituting the proceedings shall be entitled to the right, 
privilege, and easement of erecting and maintaining the elevator or ware- 
house asked for in the application and petition aforesaid, and for the 
time therein specified; and thereupon the party in whose favor said 
judgment is rendered shall be entitled to a writ of execution in proper 
form to immediately invest such party with the right, privilege, and 
easement aforesaid. In ease the annual rental is elected, the same shall 
be paid yearly in advance, and if not so paid after thirty days’ default, 
the right, privilege, and easement aforesaid shall be absolutely forfeited. 
History: En. Sec. 3, Ch. 43, L. 1913. 


6641. Appeals to supreme court. Within thirty days after the entry 
of said judgment as hereinbefore provided, but not later, an appeal may 
be taken by either party to the supreme court; but such appeal shall not 
stay or hinder the use or enjoyment to the fullest extent of the right, 
privilege, and easement asked for by the petition and conferred by the 
judgment, if the party instituting the proceedings shall make and file a 
bond with sureties, to be approved by the court, in an amount double the 
gross sum or annual rental, conditioned to pay such sum or rental and to 
abide and satisfy any judgment the supreme court may render in the 
premises. Costs and disbursements, as in civil actions, in each court, shall 
be paid by the unsuccessful party. If the finding of the court or jury is 
for a less or the same amount as tendered by the petitioner before institut- 
ing the proceedings, then the petitioner shall be deemed the successful 
party. But if the amount found is larger than the sum tendered, then the 
petitioner shall be deemed the unsuccessful party. Hither party may 
appeal from that part of the judgment determining the quantity and 
location of the land upon which such warehouse or elevator is to be 
erected, and in the event of such appeal the judgment shall be suspended 
pending the appeal. 

History: En. Sec. 4, Ch. 43, L. 1913. 


6642. Elevators and warehouses to be deemed public. All elevators 
and warehouses erected and maintained under the provisions of this 
chapter shall be deemed public elevators, and public warehouses, and shall 
be subject to legislative control. 


History: En. Sec. 5, Ch. 43, L. 1913. Legislative regulation of rates of grain 
elevators, see notes in 33 L. R. A. 178; 6 


Power of railroad company to conduct L. RB. A. (N. 8.) 836; 62 A. S. RB. 289. 


business of public warehouseman, see note 
in 4 Ann. Cas. 911. 


6643. Time limit for construction of elevator or warehouse. Any 
person, firm, or corporation availing themselves of the provisions of this 
act shall, within sixty days after the amount to be paid for the easement 
acquired thereunder is finally determined, by agreement or by proceedings 
in court, commence the erection of the warehouse or elevator mentioned 
in the application, and complete the same within ninety days thereafter, 
and in case of failure to comply with the provisions of this section, such 
person or persons shall be deemed to have abandoned the right acquired, 
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and the part or portion of the railroad right-of-way described in the 
application shall be subject to selection by other applicants who may 
desire to avail themselves of the provisions of this act. 

History: En. Sec. 6, Ch. 43, L. 1913. 


6644, Connection of railroad with elevator—Sidetracks. Every rail- 
road company or corporation organized under the laws of this state, or 
doing business therein, shall, upon application in writing, provide reason- 
able sidetrack facilities and running connections between its main track 
and elevators and warehouses upon or contiguous to its right-of-way at 
stations; and every such railroad corporation shall permit connections to 
be made and maintained in a reasonable manner with its sidetracks to 
and from any warehouse or elevator, without reference to its size, cost, or 
capacity, where grain is or may be stored; provided, that such railroad 
company shall not be required to construct or furnish any sidetracks 
except upon its own land or right-of-way; provided, the reasonable cost 
of the construction of such sidetracks and connections, except the cost of 
the rails and fastenings, shall be paid by the person or persons for whose 
benefit such sidetracks are provided or connections made; provided further, 
that such elevators and warehouses shall not be constructed within one 
hundred feet of any existing structure, and shall be at safe fire distance 
from the station buildings, and so as not essentially to conflict with the 
safe and convenient operation of the road; and where stations are ten 
miles or more apart, the railroad company, when required so to do by the 
board of railroad commissioners of the state of Montana, shall construct 
and maintain a sidetrack for the use of shippers between such stations. 

History: En. Sec. 7, Ch. 43, L. 1913. 


CHAPTER 39. 
TELEGRAPH, TELEPHONE, AND ELECTRIC POWER COMPANIES. 
Section 6645. Rights-of-Way for Pole Lines Along Streets, Roads, and Highways. 
6646. Construction and Connection. 
6647. Consolidation of Competing Lines Forbidden. 
6645. Rights-of-way for pole lines along streets, roads, and highways. 
A telegraph, telephone, electric light, or electric power line, corporation, 
or a person owning or operating such, is hereby authorized to install its 
respective plants and appliances necessary for service, and to supply and 
distribute electricity for lighting, heating, power, and other purposes, and 
to that end to construct such telegraph, telephone, electric light, or electrie 
power line or power lines, from point to point, along and upon any of the 
public roads, streets, and highways in the state of Montana, by the erec- 
tion of necessary fixtures, including posts, piers, and abutments necessary 
for the wires. But the same shall be so constructed as not to incommode 
or endanger the public in the use of said roads, streets, or highways, and 
nothing herein shall be so construed as to restrict the powers of city or 


town councils. 

History: Ap. p. Sec. 1000, Civ. C. 1895; not intended for travel, this section giv- 
amd. Sec. 1, Ch. 55, L. 1905; amd. Sec. 1, ing to such company the right to construct 
Ch. 192, L. 1907; re-en. Sec. 4400, Rev. C. its lines along the highways, provided the 
1907. traveling public is not endangered or 

inconvenienced thereby. Howard v. Flat- 

A telephone company is not a trespasser head Independent Tel. Co., 49 Mont. 197, 
on a highway nor negligent per se in 202, 141 Pac. 153. 
maintaining a guy wire on a portion of it Cited or applied as section 1000, Civil 
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Code, before amendment, in State ex rel. 
Tel. Co. v. Mayor of Red Lodge, 30 Mont. 
338, 340, 76 Pac. 758; State ex rel. Crumb 


v. City of Helena, 34 Mont. 67, 71, 85 Pace. 


744; as section 4400, Revised Codes, in 
City of Butte v. Montana Independent 
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Tel. Co., 50 Mont. 574, 581, 148 Pac. 384. 


Legislative power to authorize use of 
highways for poles and wires of telegraph, 
telephone and electric power companies, 
see note in 28 A. 8S. R. 229. 


6646. Construction and connection. Any association or corporation, 
or the lessees or managers thereof, organized for the purpose, or any 
individual, shall have the right to construct and maintain lines of telegraph 
or telephone within this state, and connect the same with other lines, and 
in case such persons or corporations cannot agree as to the compensation 
to be paid for the privilege of such connection, the acquiring of the right 
by the one to use the line of the other may be had in proceedings under 
the Code of Civil Procedure, and the damages assessed and the right of 
connection granted as provided in the Code of Civil Procedure. 


History: En. Sec. 1001, Civ. C. 1895; Requiring connection or joint use of 
re-en. Sec. 4401, Rev. C. 1907. properties of telegraph companies as a 
Cited or applied as section 1001, Civil PAE Ed Ones pcg Com Domsat ion) Mamst /e 


: : de, see notes in 50 L. R. A. (N. S.) 652; 
Code, in City of Butte v. Montana Inde- 90% 2 
pendent Tel. Co., 50 Mont. 574, 580, 148 L. R. A. 1916E, 759; L. R. A. 1917H, 1083. 


Pace. 384. 


- 6647. Consolidation of competing lines forbidden. No telegraph or 
telephone company shall consolidate with or hold a controlling interest 
in the stock or bonds of any other telegraph or telephone company owning 
or having the control of a competing line, or acquire, by purchase or 
otherwise, any other competing line of telegraph or telephone. 

History: En. Sec. 1002, Civ. C. 1895; re-en. Sec. 4402, Rev. C. 1907. 


CHAPTER 40. 
MINING CORPORATIONS. 


Section 6648. 
6649. 
6650. 


Transfer Agencies. 
Stock Issued at Transfer Agencies. 
Consolidation of Mining Corporations, 


6648. Transfer agencies. Any corporation organized in this state for 
the purpose of mining or carrying on mining operations in or without 
this state, may establish and maintain agencies in other states of the 
United States for the transfer and issuing of its stock; and a transfer or 
issue of the same at any such transfer agency, in accordance with the 
provisions of its by-laws, is valid and binding as fully and effectually for 
all purposes as if made upon the books of such corporation at its principal 
office within this state. The agencies must be governed by the by-laws 
and the directors of the corporation. 


History: En. Sec. 1010, Civ. C. 1895; re-en. Sec. 4403, Rev. C. 1907. Cal. Civ. C. 
Sec. 586. 


6649. Stock issued at transfer agencies. All stock of any such cor- 
poration issued at a transfer agency must be signed by the president and 
secretary of the corporation, and countersigned at the time of its issue 
by the agent having charge of the transfer agency. No stock must be 
issued at a transfer agency, unless the certificate of stock in lieu of which 
the same is issued is at the time surrendered for cancellation. 

E History: En. Sec. 1011, Civ. C. 1895; re-en. Sec. 4404, Rev. C. 1907. Cal. Civ. C. 
ec. 587, 
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6650. Consolidation of mining corporations. It is lawful for two or 
more corporations formed under the laws of Montana territory, or of the 
state, or that may hereafter be formed under the laws of this state for 
mining purposes, which own or possess mining claims or lands adjoining 
each other, or lying in the same vicinity, to consolidate their capital stock, 
debts, property, assets, and franchises, in such manner and upon such 
terms as may be agreed upon by the respective boards of directors of 
such corporations so desiring to consolidate their interests; but no such 
consolidation must take place without the consent of the stockholders 
representing two-thirds of the capital stock of each corporation, and no 
such consolidation relieves such corporations, or the stockholders thereof, 
from any and all just labilities; and in case of such consolidation due 
notice of the same must be given, by advertising, for one month, in at 
least one newspaper in the county and state where the said mining property 
is situated, if there be one published therein, and also in one newspaper 
published in the county where the principal place of business of any of 
said corporations shall be. And when the said consolidation is completed, 
a certificate thereof, containing the manner and terms of said consolidation, 
must be filed in the office of the county clerk of the county in which the 
original articles of incorporation of any of said corporations are filed, and 
a copy thereof filed in the office of the secretary of state. Such certificate 
must be signed by a majority of each board of directors of the original 
corporations, and it is their duty to call, within thirty days after the filing 
of such certificate, and after at least ten days’ public notice, a meeting of 
the stockholders of all of said corporations so consolidated, to elect a 
board of directors for the consolidated corporation for the year next 
ensuing. The said certificate must also contain all the requirements. 
prescribed by section 5905 of this cede. This section applies to all 
corporations formed under the laws of this state or territory of Montana, 
whether formed under this code or prior thereto. 


History: En. Sec. 527, Civ. C. 1895; Ginnis v. B. & M. 0. C. & S. M. Co., 29 
re-en. Sec. 3896, Rev. C. 1907. Cal. Civ. C. Mont. 428, 460, 75 Pac. 89. 


Sec. 587a. Cited or applied as section 3896, Revised 

If mining corporations may consolidate Codes, in United Missouri River Power 
in any manner and upon any terms with- Co. v. Yoder, 41 Mont. 245, 247, 108 Pac. 
out restriction, they may proceed by von- 912. 
veying all their property to a corporation 
organized for that purpose, or by the ‘Right of corporations to consolidate in 
purchase by one of the companies of stock absence of legislative authority, see note 
of the others in whole or in part. Mac- im Amn. Cas. 1913A, 1192. 


CHAPTER 41. 
FOREIGN CORPORATIONS. 


Section 6651. Foreign Corporations Must File Copy of Charter and Statement. 
6652. Consent of Agent. 
6653. Contracts Void if Made Before Compliance With Act. 
6654. Annual Statement. 
6655. Violation of Law a Misdemeanor. 
6656. Penalty for Acting as Agent. 
6657. Corporations Engaged in Business at Time of Passage of Act. 
6658. Foreign Corporations May Exercise Power of Eminent Domain. 
6659. Liabilities, Restrictions, and Powers. 
6660. Jurisdiction Over Foreign Corporations and Joint Stock Companies. 
6661. Shares of Stock Subject to Attachment. 
6662, Filing Fees of Foreign Corporations, 
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6651. Foreign corporations must file copy of charter and statement. 
All foreign corporations or joint stock companies, except foreign insurance 
companies and corporations otherwise provided for, organized under the 
laws of any state, or of the United States, or of any foreign government, 
shall, before doing business within this state, file in the office of the 
‘secretary of state, and in the office of the county clerk of the county 
wherein they intend to carry on business, a duly authenticated copy of 
their charter, or articles of incorporation, and also a statement, verified 
by oath of the president and secretary of such corporation, and attested 
by a majority of its board of directors, showing: 

1. The name of such corporation and the locaticn of its principal 
office or place of business without this state; and the location of the place 
of business or principal office within this state; 

2. The names and residences of the officers, trustees, or directors; 

3. The amount of capital stock; 

4. The amount of capital invested in the state of Montana. 

Such corporation or joint stock company shall also file, at the same 
time, and in the same office, a certificate, under the seal of the corporation, 
and the signature of its president, vice-president, or other acting head, and 
its secretary, if there be one, certifying that the said corporation has 
consented to all the license laws and other laws of the state of Montana 
relative to foreign corporations and has consented to be sued in the 
courts of this state, upon all causes of action arising against it in this 
state, and that service process may be made upon some person, a citizen 
of this state, whose name and place of residence shall be designated in 
such certificate, and such service, when so made upon such agent, shall be 
valid service on the corporation or company. 

5. In ease of alteration or amendment of the charter or articles of 
incorporation of any foreign corporation doing business in this state, or of 
increasing its capital stock, or of continuing its corporate existence, it 
must, within thirty days after the same is adopted by the corporation, file 
a duly authenticated copy of such amendment or alteration or certificate of 
inerease of capital stock, or of continuance of corporate existence in the 
office of the secretary of state and in the office of the county clerk of the 
county where it intends to carry on business; and whenever any such 
corporation increases its capital stock or continues its corporate existence, 
it shall pay to the secretary of state at the time of filing in his office the | 
duly authenticated copy of the certificate thereof, the same fee that is 
required by law from domestic corporations for filing certificates of 
increase of capital stock or certificates of corporate existence. Any such 
corporation failing, neglecting, or refusing to file such duly authenticated 
copies of all alterations, or amendments, of its charter or articles of 
incorporation, and of all certificates of increase of capital stock or con- 
tinuance of corporate existence, or refusing to comply with any and all 
the laws of Montana relating to the payment of fees or licenses, shall 
forfeit its right to do business in this state and shall be subject to all the 
penalties, liabilities, and restrictions imposed by law upon foreign corpora- 
tions for doing business in this state without filing duly authenticated 
copies of their charters, or articles of incorporation, in the manner 
required by law; provided, however, that any foreign corporation now 
doing business in this state and which has altered or amended its charter 
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or articles of incorporation or increased its capital stock, or continued its 
corporate existence since first filing a duly authenticated copy of its charter 
or articles of incorporation with the secretary of state, and which has not 
already filed a duly authenticated copy of such alterations, amendments, 
or certificates of increase or continuance, must, within ninety days from 
and after the passage and approval of this act, comply herewith. 


History: Ap. p. Sec. 1, p. 8, Ex. L. 1879; 
re-en. Sec. 442, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1030, Civ. C. 1895; amd. Sec. 1, 
p. 150, I. 1901; amd. Sec. 1, Ch. 181, L. 
1907; Sec. 4413, Rev. C. 1907; amd. Sec. 1 
Ch, 264, L. 1921. 


The failure of a foreign corporation to 
file a copy. of its charter, or certificate of 
incorporation, with the secretary of the 
territory and in the recorder’s office of the 
county wherein it intended to transact 
business, under a statute similar to the 
above, did not deprive it of the right to 
sue in the courts of the territory, where 
the cause of action was not based upon 
any act or contract of the corporation in 
the conduct of its business. Powder River 
Cattle Co. v. Commrs. of Custer County. 
9 Mont. 145, 149, 22 Pac. 383. 

Statutes prescribing the steps necessary 
to be taken by a foreign corporation 
before it can carry on business here 
merely prohibit the carrying on of busi- 
ness, and that the penalty for violating 
tue law is that the acts and contracts in 
the course of such business are void; but 
the law does not deprive a foreign corpo- 
ration of any right to sue, although the 
law may prevent the enforcement of any 
contract by such foreign corporations as 
refuse to comply with the law. Powder 
River Cattle Co. vy. Commrs. of Custer 
County, 9 Mont. 145, 151, 22 Pae. 383; 
Uihlein yv. Caplice Commercial Co., 39 
Mont. 327, 336, 102 Pac. 564. 

Non-compliance by a foreign corpora- 
tion with a statute requiring the filing by 
such corporation of a copy of its charter 
or certificate with the county recorder, 
and subjecting it to a penalty and render- 
ing void all its acts and contracts during 
the period it neglects to do so, is of no 
avail to a plaintiff seeking to enjoin an 
act of such corporation where the com- 
plaint fails to state a cause of action. 
Hershfield v. Rocky Mt. Bell Tel. Co., 12 
Mont. 102, 119, 29 Pac. 883. 

In an action which is brought to recover 
the value of goods sold in this state, and 
in which the answer alleges and the reply 
admits that the plaintiff is a foreign cor- 
poration, and, at and before the time of 
the sale, was engaged in the business of 
selling woods, wares, and merchandise in 
the state of Montana, and that plaintiff 
had never complied with the laws of the 
state relating to foreign corporations, it 
is necessary for plaintiff to allege facts 


which show that the sale and delivery of 
the goods were of the nature of interstate 
commerce; and where he fails so to allege 
a motion for judgment on the pleadings 
is properly granted. Kent & Stanley Co. 
v. Tuttle, 20 Mont. 203, 207, 50 Pac. 559. 
See Zion Merc. Ass’n v. Mayo, 22 Mont. 
100, 102, 55 Pac. 915. 

It is not necessary for a foreign corpora- 
tion plaintiff, bringing action on a domes- 
tic contract, to allege that it has complied 
with the statutory conditions precedent 
to doing business in the state, where 
the petition shows facts making the 
transaction prima facie interstate com- 
merce. Zion Mere. Ass’n, 22 Mont. 100, 
101, 55 Pac. 915. See American Hand- 
Sewed Shoe Co. v. O’Rourke, 23 Mont. 
530, 532, 59 Pac. 910; Leggat v. Gerrick, 
35 Mont. 91, 94, 88 Pac. 788; Wilson v. 
Yegen Bros., 38 Mont. 504, 509, 100 Pae. 
613. 

The requirements of this section are 
complied with by filing the report with the 
recorder of the county where the principal 
office for doing business within the state 
is located, and need not be made in every 
county where the corporation may trans- 
act any item of business. Manhattan Trust 
Co. v. Davis, 23 Mont. 278, 58 Pac. 718. 

Since it is unnecessary for a foreign 
corporation plaintiff, bringing action on ‘a 
domestic contract, to allege in its com- 
plaint that it complied with the statutes 
of the state entitling it to do business 
therein, the question of its non-compliance 
therewith can only be raised by answer. 
American Hand-Sewed Shoe Co. v. 
O’Rourke, 23 Mont. 530, 531, 59 Pace. 910. 

This section gives to foreign corpora- 
tions the right to do business in this state 
upon their filing a copy of their charter 
and designating an agent, and the filing 
of his consent to act, ete.; that right is a 
mere license to engage in the business in 
this state which its charter authorizes it 
to engage in, and is based upon comity 
between the states. Helena Power Trans- 
mission Co. v. Spratt, 35 Mont. 108, 131, 
88 Pac. 773. 

The shipping of beer into the state by 
a foreign corporation and selling the same 
to distributing agent did not constitute a 
carrying on of business in the state within 
the meaning of this section. Uihlein v. 
Caplice Commercial Co., 39 Mont. 327, 
336, 102 Pac. 564. 

Making a single contract or purchase 
does not constitute doing business in this 
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state within the meaning of this section 
and section 6653. Uihlein v. Caplice Com- 
mercial Co., 39 Mont. 327, 336, 102 Pace. 
564; Dover Lumber Co. v. Whitcomb, ‘54 
Mont. 141, 152, 168 Pac. 947. 

Cited or applied as section 1030, Civil 
Code, before amendment, in State ex rel. 
Aachen & Munich F. Ins. Co. v. Rotwitt, 
17 Mont. 41, 47, 41 Pac. 1004; State ex 
rel. Travelers’ Ins. Co. v. Rotwitt, 18 
Mont. 87, 91, 44 Pac. 409; State ex rel. 
Tel. Co. v. Mayor, 30 Mont. 338, 342, 76 
Pac. 758; as Laws of 1901, p. 150, before 
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amendment, in State v. Aetna Banking 
& Trust Co., 34 Mont. 379, 381, 87 Pace. 
268; State v. Clements, 37 Mont. 314, 319, 
96 Pac. 498; as section 4413, Revised 
Codes, in United Missouri River Power 
Co. v. Yoder, 41 Mont. 245, 247, 108 Pace. 
912; State ex rel. General Electric Co. v. 
Alderson, 49 Mont. 29, 30, 140 Pac. 82. 


Right of foreign corporation to question 
validity of regulatory statute, see note in 
Ann. Cas. 19130, 1287. 


6652. Consent of agent. The written consent of the person so 


designated to act as such agent shall also be filed in like manner, and 
such designation shall remain in force until the filing in the same offices 
of a written revocation thereof, or of a consent, executed in like manner. 
A certified copy of a designation so filed, accompanied with a certificate 
that it has not been revoked, is presumptive evidence of the execution 
thereof, and conclusive evidence of the authority of the officer executing it. 


History: Ap. p. Sec. 2, p. 9, Hx. L. 1879; 
re-en. Sec. 443, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1031, Civ. C. 1895; amd. Sec. 2, 
p. 151, L. 1901; re-en. Sec. 4414, Rev. C. 
1907. 


A foreign corporation may revoke the 
authority of its statutory agent to receive 
service, even after a cause of action has 
accrued against it. United Missouri River 


Cited or applied as Laws of 1901, p. 150, 
in State v. Clements, 37 Mont. 314, 319, 
96 Pac. 498; as section 4414, Revised 
Codes, in State ex rel. General Electric Co. 
v. Alderson, 49 Mont. 29, 30, 140 Pac. 82. 


Revocation of agent’s designation for 
service of process on foreign corporation 


as affecting liability to suit within the 
state, see notes in 6 Ann. Cas. 295: Ann. 
Cas. 1916D, 378; Ann. Cas. 1918A, 397. 


6653. Contracts void if made before compliance with act. If any 
foreign corporation shall attempt or commence to do business in this 
state without having first filed said statement, certificate, and consent, 
required by this act, or without complying with any or all of the laws of 
Montana relating to the payment of fees or licenses, no contract made by 
such corporation, or any agent or agents thereof, during said time, shall 
be enforceable by the eae until the foregoing provisions have been 
complied with. 


History: En. Sec. 3, Da 51, ce 1901; 
re-en. Sec. 1032, Civ. C. 1895; re-en. Sec. 
4415, Rev. C. 1907: amd. Sec. 2, Ch. 264, 
L. 1921. 


P. Co. v. Wisconsin B. & I. Co., 44 Mont. 
343, 348, 119 Pac. 796. 


Effect upon contracts of foreign cor- 
poration of its non-compliance with domes- 
tic statutes, see notes in 2 Ann. Cas. 63; 
4 Ann. Cas. 814; 6 Ann. Cas. 639; 7 Ann. 
Cas. 219, 224; 13 Ann. Cas. 512; Ann. Cas. 
1914A, 702; Ann. Cas. 1915C, 165; 24 
Dy RA. B15 3711 BR. AS CN. 8.) 1041. 

Right of non-complying foreign corpo- 


Cited or applied as Laws of 1901, p. 150, 
in State vy. Clements, 37 Mont. 314, 319, 
96 Pac. 498; as section 4414, Revised 


Codes, in Dover Lumber Co. vy. Whitcomb, 
54 Mont. 141, 152, 168 Pac. 947. 


6654. Annual statement. Every 


ration to enforce domestic contract, see 
note in 9 Ann. Cas. 338. 


corporation enumerated in section 


6651 of this code shall annually and within two months from the first 
day of April of each year make a report, which shall be in the same form 
and shall contain the same information as required in the statements 
mentioned in said section, and, in addition, shall contain the following 
information: 

1. The gross amount of its business in the state of Montana for the 
preceding year. 
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2. The amount of money actually expended in transacting its business 
in the state of Montana for the preceding year. 

3. The net profits on its business transacted in Montana for the pre- 
ceding year. 

Said report shall be filed in the office of the county clerk of the county 
wherein the principal business of such corporation is carried on and the 
duplicate thereof in the office of secretary of state. 


History: En. Sec. 4, p. 9, Ex. L. 1879; Cited or applied as section 1033, Civil 
re-en. Sec, 445, 5th Div. Comp. Stat. 1887; Code, before amendment, in State ex rel. 
amd. Sec. 1033, Civ. C. 1895; amd. Sec. 4, Aachen & Munich F. Ins. Co. v. Rotwitt, 
p. 151, L. 1901; re-en. Sec. 4416, Rev. C. 17 Mont. 41, 47, 41 Pac. 1004; as Laws of 
1907; amd. Sec. 3, Ch. 264, L. 1921, 1901, p. 150, in State v. Clements, 37 Mont. 

314, 319, 96 Pac. 498. 


6655. Violation of law a misdemeanor. Every foreign corporation 
doing business in this state, contrary to the provisions of this act, is 
guilty of a misdemeanor. 


History: En. Sec. 5, p. 151, L. 1901; Cited or applied as Laws of 1901, p. 150, 
re-en. Sec. 4417, Rev. C. 1907. in State v. Clements, 37 Mont. 314, 319, 
96 Pac. 498. 


6656. Penalty for acting as agent. Every person who acts as agent 
or in any other capacity for a foreign corporation, who has not complied 
with the provisions of law relating to foreign corporations, is guilty of a 
misdemeanor. 


History: En. Sec. 6, p. 151, L. 1901; Cited or applied as Laws of 1901, p. 150, 
re-en. Sec. 4418, Rev. C. 1907. in State v. Clements, 37 Mont. 314, 319, 
96 Pac. 498. 


6657. Corporations engaged in business at time of passage of act. Any 
foreign corporation or joint-stock company now engaged in carrying on 
business in Montana, which has heretofore filed a copy of its charter or 
articles of incorporation, a statement, certificate designating an agent upon 
whom service of summons and other process may be made, and the 
consent of such agent, in compliance with the provisions of title XI, 
part IV, division I of the Civil Code of Montana (sections 6651 to 6658 
of this code), shall not be required to comply with the provision of 
sections 6651 and 6652 of this code; provided, that if the agent designated 
and appointed by such corporation or joint-stock company does not now 
reside in this state, or has resigned, or his appointment has been revoked, 
or if he shall hereafter reside out of the state, or resign, or his appoint- 
ment be revoked, such corporation or joint-stock company shall be 
required to designate another agent and file such designation and the 
consent of such agent in accordance with the provisions of this act. 


History: En. Sec. 8, p. 152, L. 1901; Cited or applied as Laws of 1901, p. 150, 
re-en. Sec. 4419, Rev. C. 1907. in State v. Clements, 37 Mont. 314, 319, 


- Note.—The above reference is to the act 96 Pac. 498. 
contained in the Civil Code of 1895 before 
amendment by the act of 1901. 


6658. Foreign corporations may exercise power of eminent domain. 
Any corporation, organized under the laws of any state of the United 
States, or the laws of the United States, and authorized to engage in 
business in this state, and engaged in business in this state, may acquire 
real property as provided in the Code of Civil Procedure, sections 9933 
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[6659-6662 


to 9958, to the same extent, for the same purposes, and in the same man- 
ner, as corporations organized under the laws of this state. 


History: En. Sec. 1, Ch. 23, L. 1907; 
Sec. 4420, Rev. C. 1907. 


By section 6658 et seq. the legislature 
intended to give foreign corporations the 
same power to exercise eminent domain as 
domestic corporations enjoy. Spratt v. 
Helena Power Transmission Co., 37 Mont. 
60, 79, 94 Pae. 631. 

The concluding words of this section, “to 
the same extent, for the same purposes, 
and in the same manner, as corporations 
organized under the laws of this state,” 
while intended to place domestic and for- 


A foreign corporation, admitted to do 
business in this state, has, in respect to 
exercising the power of eminent domain, 
no right superior to that of a domestic cor- 
poration engaged in the same line of busi- 
ness; hence, if a domestic corporation, 
engaged in the express business, is not 
authorized to invoke the power of eminent 
domain to any extent or for any purpose, 
a foreign corporation is not authorized to 
do, so, and has therefore no special privi- 
lege, in that direction, taxable as a fran- 
chise. Wells Fargo & Co. v. Harrington, 


eign corporations upon an equality in the Be ee ee Ge 


exercise of the right of eminent domain, 
were also intended as words of limitation, 
to the end that foreign corporations shall 
have no greater privileges than domestic 
ones. Spratt v. Helena Power Transmis- 
sion Co., 37 Mont. 60, 87, 94 Pac. 631. 


Power of foreign corporations to exer- 
cise power of eminent domain, see note in 
Ann. Cas, 19150, 929. 


6659. Liabilities, restrictions, and powers. All foreign corporations 
licensed to do business in the state of Montana shall be subject to all the 
liabilities, restrictions, and duties which are or may be imposed upon cor- 
porations of like character organized under the laws of this state, and 
shall have no other or greater powers. 

History: En. Sec. 1, Ch. 149, L. 1917. 


6660. Jurisdiction over foreign corporations and joint-stock companies. 
All foreign corporations or joint-stock companies, except foreign insur- 
ance companies and corporations otherwise provided for, organized under 
the laws of any other state or territory of the United States, or of the 
United States, or of any foreign government, and doing business in this 
state, or, which may hereafter engage in business in this state, shall be 
deemed and taken to be corporations of this state for purposes of juris- 
diction, and shall be subject to the jurisdiction of the courts of this state, 
and may sue and be sued therein in the mode and manner that is or 
may be by law directed in the case of corporations created or organized 
under the laws of this state. 

History: En. Sec. 1, Ch. 109, L. 1909. 


Jurisdiction of courts over foreign cor- 
porations, see note in 85 A. S. R. 906. 
Right of courts to interfere with inter- 


6661. Shares of stock subject to attachment. The stocks or shares of 
such foreign corporations and joint-stock companies, doing business in 
this state, shall be subject to attachment in the same manner as now pro- 
vided by law in the case of domestic corporations. 

History: En. Sec. 2, Ch. 109, L. 1909. 


Shares of non-resident in stock of for- 
eign corporation as subject to attachment, 
see note in Ann, Cas. 1915A, 570. 

Liability of foreign corporation which 

6662. Filing fees of foreign corporations. The filing fees of foreign 


corporations are enumerated in section 145 of the Political Code. 
Note.—New section recommended by code commissioner, 
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nal affairs of foreign corporations, see 
notes in 137 A. 8. R. 307; 19 Ann. Cas. 84; 
Ann. Cas. 1913H, 457; Ann. Cas. 19174, 
389; Ann. Cas. 1917B, 637. 


has complied with conditions of doing 
business in state to attachment as non- 
resident, see notes in 31 L. R. A. (N. 8.) 
278; L. R. A. 1916D, 116; Ann. Cas. 19165, 
362. 
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Chapter 22. 
23. 
24, 
25. 


Wills—Execution and Revocation. 
Wills—Interpretation. ’ 
Wills—General Provisions. 
Succession. 
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Water Riguts, Chap, 26 to 28. 
Chapter 26. Water Rights—Appropriation. 
27. Water Commissioners—Determination of Joint Rights. 


28. Powers of Water Users’ Associations Organized Under Federal 
Law. 


IrrigATION Districts, Chap. 29 to 38. 


Chapter 29. Irrigation Districts—Organization. 
_ 80. Irrigation Districts—Board of Commissioners—Powers, Duties, 

and Elections, 

31. Irrigation Districts—Extension. 

32. Irrigation Districts—Construction of Works. 

33. Irrigation Districts—Rights-of-Way—Use and Apportionment 
of Water. 

34. Irrigation Districts—Bonds. 

35. Irrigation Districts—Taxes and Assessments. 

36. Irrigation Districts—Limitation on Indebtedness—Validation 
of Warrants. 

37. Irrigation Districts—Dissolution. 

38. Irrigation Districts—Appeals and Miscellaneous Provisions. 


DRAINAGE Districts, Chap. 39. 
Chapter 39. Drainage Districts. 


Mines AND Minine, Chap. 40 and 41. 


Chapter 40. Location and Record of Mining and Millsite Claims. 
41. Mining—Rights-of-Way. 


CHAPTER 1. 
DEFINITION AND NATURE OF PROPERTY. 


Section 6663. Property, What Constitutes. 
6664. In What Property May Exist. 
6665. Wild Animals. 
6666. Real and Personal. 
6667. Real Property. 
6668. Land. “ 
6669. Fixtures. 
6670. Fixtures Attached to Mines, 
6671. Appurtenances. 
6672. Personal Property. 


6663. Property, what constitutes. The ownership of a thing is the 
right of one or more persons to possess and use it to the exclusion of 
others. In this code, the thing of which there may be ownership is called 


property. 


History: En. Sec. 1070, Civ. C. 1895; For articles on property, see Cal. Jur. 
re-en. Sec. 4421, Rev. C. 1907. Cal. Civ. C. and 22 R.C. L. 34, 
Sec. 654. Field Civ. C. Sec. 159. j Property right in dead bodies of human 


beings, see notes in 3 Ann. Cas. 132; 14 

Cited or applied as section 4421, Revised Ann. Cas. 470; Ann. Cas. 1912D, 1240; 

Codes, in State v. Bradshaw, 53 Mont. 96, Ann. Cas. 1917D, 729; Ann. Cas, 1918D, 
203,161 ,Pac. 710. 733. 


Civ. Code—22 837 


6664-6668 | PROPERTY IN GENERAL. [Paresey: 
6664. In what property may exist. There may be ownership of all 
inanimate things which are capable of appropriation or of manual deliv- 
ery; of all domestic animals; of all obligations; of such products of labor 
or skill as the composition of an author, the good will of a business, 
trade-marks and signs, and of rights created or granted by statute. 


History: En. Sec. 1071, Civ. C. 1895; re-en. Sec. 4422, Rev. C. 1907. Cal. Civ. C. 
Sec. 655. Field Civ. C. Sec. 160. 


6665. Wild animals. Animals wild by nature are the subjects of own- 
ership, while living, only when on the land of the person claiming them, 
or when tamed, or taken or held in the possession, or disabled and imme- 


diately pursued. 


History: En. Sec. 1072, Civ. C. 1895; 
re-en. Sec. 4423, Rev. C. 1907. Cal. Civ. C. 
Sec. 656. Field Civ. C. Sec. 161. 


Right of property in wild animals, see 


note in Ann. Cas. 1917B, 949; 50 L. R. A. 
(N. 8.) 704. 

Ownership or property in fish, see note 
imii3l A. S.ak. “Tok, 


6666. Real and personal. Property is either: 


1. Real or immovable; or, 
2. Personal or movable. 


History: En. Sec. 1073, Civ. C. 1895; 
Te-en. Sec. 4424, Rev. C. 1907. Cal. Civ. C. 
Sec. 657. Field Civ. C. Sec. 162. 


Growing timber is realty under our law. 
R. M. Cobban Realty Co. v. Donlan, 51 
Mont. 58, 66, 149 Pac. 484. 

Crops of wheat and oats are emblements, 
and as such are treated as chattels personal, 
subject to sale or mortgage, and levy of 


attachment or execution, even while still 
annexed to the soil. Power Mercantile 
Co. v. Moore Mercantile Co., 55 Mont. 
401, 407, 177 Pac. 406. 

Cited or applied as section 4424, Revised 
Codes, in Montana Electric Co. v. North- 
ern Valley Min. Co., 51 Mont. 266, 271, 
153 Pac. 1017; Wheeler v. MeIntyre, 55 
Mont. 295, 301, 175 Pac. 892. 


6667. Real property. Real or immovable property consists of: 


i, Land; 


2. That which is affixed to land; 


3. That which is incidental or appurtenant to land; 
4. That which is immovable by law. 


History: En. Sec. 1074, Civ. C. 1895; 
Te-en. Sec. 4425, Rev. C. 1907. Cal. Civ. C. 
Sec. 658. Based on Field Civ. C. Sec. 163. 


Mining machinery, being deemed affixed 
to the mine, is real property. Britannia 
Min. Co. v. United States F. & G. Co., 43 
Mont. 93, 99, 115 Pac. 46. 

Where a person enters upon an existing 
public. highway and voluntarily erects a 
bridge, intending that it should be a part 
of the same and belong to the public, it 
becomes of necessity affixed to the land 
and is real property. State ex rel. Donlan 
v. Board of Commrs., 49 Mont. 517, 523, 
143 Pac. 984. 

Growing timber is realty under our 
law. R. M. Cobban Realty Co. v. Donlan, 
51 Mont. 58, 66, 149 Pac. 484. 


An easement for a right of way for cut- 
ting and hauling timber is realty under 
our law. R. M. Cobban Realty Co. v. 
Donlan, 51 Mont. 58, 66, 149 Pac. 484. 

In the absence of anything to show an 
intention to the contrary, things affixed to 
the realty, such as buildings permanently 
resting upon foundations imbedded in the 
soil, are part of the realty and pass with 
it; hence ownership of such a structure 
necessarily followed ownership of the land 
rightfully decreed to plaintiff. Hauf v. 
School District, 52 Mont. 395, 397, 158 
Pae. 315. J 

Cited or applied as section 4425, Revised 
Codes, in Montana Electric Co. v. North- 
ern Valley Min. Co., 51 Mont. 266, 271, 
153 Pac. 1017; Wheeler v. McIntyre, 55 
Mont. 295, 301, 175 Pac. 892. 


6668. Land. Land is the solid material of the earth, whatever may 
be the ingredients of which it is composed, whether soil, rock, or other 


substance. 


History: 
Sec. 659, Field Civ. C. Sec. 164. 


En. Sec. 1075, Civ. C. 1895; re-en. Sec. 4426, Rev. C. 1907. Cal. Civ. C. 
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6669. Fixtures. A thing is deemed to be affixed to land when it is 
attached to it by roots, as in the case of trees, vines, or shrubs; or 
imbedded in it, as in the case of walls; or permanently resting upon it, 


as in the case of buildings; or permanently attached to what is thus per- 


manent, as by means of cement, plaster, nails, bolts, or screws. 


Related section: 6819. 

History: En. Sec. 1076, Civ. C. 1895; 
Te-en. Sec. 4427, Rev. C. 1907. Cal. Civ. C. 
Sec. 660. Field Civ. C. Sec. 165. 


A cover for a stovepipe flue, opening 
into the chimney from the interior of a 
building, and removable when such flue 
was to be used, was not material entering 
into the construction of the building, nor 
a fixture, and such building was not sub- 
ject to a lien therefor. Missoula Merean- 
tile Co. v. O’Donnell, 24 Mont. 65, 71, 60 
Pac. 594, 991. 

A bridge is of necessity affixed to the 
realty and is real estate. State ex rel. 
Donlan v. Board of Commrs., 49 Mont. 517, 
523, 143 Pac. 984. 

Growing timber is realty under our law. 
R. M. Cobban Realty Co. v. Donlan, 51 
Mont. 58, 66, 149 Pac. 484. 

An attachment made in the manner indi- 
cated in this and the following section 
raises a presumption that the one who 
made the attachment intended the thing 
affixed to become a part of the realty, and, 
as a general rule, the manner in which the 
attachment is made, the adaptability of 
the thing attached to the use to which the 
realty is applied, and the intention of the 
one making the attachment, determine 
whether the thing attached is realty or 
personalty. The relation of the parties to 
the property may affect the application of 
the rule. Montana Electric Co. v.. North- 
ern Valley Min. Co., 51 Mont. 266, 272, 273, 
153 Pac. 1017. See Padden v. Murgitt- 
royd, 54 Mont. 1, 6, 165 Pac. 913. 

Where the owner of a mining claim, 


6670. Fixtures attached to mines. 


before selling it, explained to the buyer 
that an electric hoist which, though placed 
upon a substantial foundation on the 
claim, could be removed without material 
injury to either claim or hoist, and had 
been used in mining operations under a 
lease at a fixed rental per month, to be 
returned to the owner at the expiration 
of the term of hiring, did not belong to 
him, but had been installed at the instance 
of a company which had been working the 
claim under an option to purchase, and 
that he was merely holding it as security 
for money due him from such company, 
the buyer was not a bona fide purchaser, 
but one with notice, and therefore not 
entitled to claim the machinery as a fix- 
ture. Montana Electric Co. v. Northern 
Valley Min. Co., 51 Mont. 266, 273, 153 
Pac. 1017. 

This section, so far as it refers to roots, 
vines, and shrubs, is intended to include 
the things produced essentially by the 
powers of nature only, namely, fructus 
naturales, as distinguished from fructus 
industriales. Power Mercantile Co. v. 
Moore Mercantile Co., 55 Mont. 401, 408, 
177 Pace. 406. 

Cited or applied as section 4427, Revised 
Codes, in Hauf v. School District, 52 Mont. 
395, 397, 158 Pac. 315; Wheeler v. Me- 
Intyre, 55 Mont. 295, 301, 175 Pac. 892. 


Fixtures retaining character as person: 
alty by agreement, see notes in 84 A. S. R. 
878; 1 Ann. Cas 312; 19 L. R. A. 443. 

Standing timber as “property” within 
meaning of fire insurance policy, see note 
in 6 Ann. Cas. 569. 


Sluice-boxes, flumes, hose, pipes, 


railway tracks, cars, blacksmith shops, mills, and all other machinery or 
tools used in working or developing a mine, are to be deemed affixed to 


the mine. 

History: En. Sec. 1077, Civ. C. 1895; 
re-en. Sec. 4428, Rev. C. 1907. Cal. Civ. C. 
Sec. 661. 


Mining machinery, being deemed affixed 
to the mine, is real property. Britannia 
Min. Co. v. United States I". & G. Co., 43 
Mont, 93, 99, 115 Pae. 46. 


6671. Appurtenances. 


Cited or applied as section 4428, Revised 
Codes, in Montana Electric Co. v. North- 
ern Valley Min. Co., 51 Mont. 266, 271, 
153, Bac. LOL. 


Right of lessee under mining lease to 
remove machinery and other appliances, 
see note in 2 Ann. Cas, 738. 


A thing is deemed to be incidental or appur- 


tenant to land when it is by right used with the land for its benefit, as 
in the case of a way, or watercourse, or of a passage for light, air, or 
heat from or across the land of another. 


History: En. Sec. 1078, Civ. C. 1895; 


re-en. Sec. 4429, Rev. C. 1907. Cal. Civ. C. 


Sec. 662. Field Civ. C. Sec. 166. 


A water right acquired and used for a 
beneficial and necessary purpose in con- 
nection with realty is an appurtenance 
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thereto, and, as such, passes with a convey- 
ance of the land, unless expressly reserved 
from the grant. Tucker v. Jones, 8 Mont. 
225, 232, 19 Pac. 571; Sweetland v. Olsen, 
11 Mont. 27, 29, 27 Pac. 339; Beatty v. 
Murray Placer Mining Co., 15 Mont. 314, 
316, 39 Pac. 82; Sloan v. Glaney, 19 Mont. 
70, 76, 47 Pac. 334; Carman y. Staudaker, 
20 Mont. 364, 366, 51 Pac. 738; Smith v. 
Denniff, 23 Mont. 65, 68, 57 Pac. 557; 
Smith v. Denniff, 24 Mont. 20, 25, 60 Pac. 
398. 

Where a water right was not granted 
for any certain purpose or for use on any 
particular land, it did not become an 
appurtenance by the terms of the deed, 
and could not thereafter be conveyed as 
an appurtenance unless the grantee had 
given it that character by using it with, 
and for the benefit of, the land. Tucker 
v. Jones, 8 Mont. 225, 231, 19 Pae. 571; 
Sweetland v. Olsen, 11 Mont. 27, 29, 27 Pac. 
339; Custer Con. Mines Co. v. City of 
Helena, 52 Mont. 35, 43, 156 Pac. 1090. 

A watercourse from or across the land 
of another is an easement, and an appur- 
tenance to land is in any and every case 
an easement. Smith v. Denniff, 24 Mont. 
20, 23, 60 Pac. 398. 


PROPERTY IN GENERAL, 


Peart by 


This section may not be interpreted to 
mean that a water right acquired by prior 
appropriation by one who has only posses- 
sory title to the land, although with the 
intent at the time to use the water upon 
such land, shall, by the mere act of using 
it as intended, become inseparably at- 
tached as an appurtenance, and the appro- 
priator thereby lose his water right. Such 
an, interpretation would not only violate 
recognized custom and legal principles, 
but would render inoperative the provis- 
sions of section 7095. Smith v. Denniff, 
24 Mont. 20, 30, 60 Pac. 398. 

This section does not, strictly speaking, 
embrace things such as annual crops pro- 
duced by industry, for they are not used 
with the land for its benefit, the section 
dealing with rights of way and the like, 
which are servitudes upon other land and 
easements attached to the land benefited. 
Power Mercantile Co. v. Mopre Mercantile 
Co., 55 Mont. 401, 408, 177 Pac. 406. 


What are appurtenances, see notes in 
13 Am. Dee. 657; 40 Am. Rep. 381; 81 
A. 8. R. 764. 

Aqueduct as an appurtenance, see note 
in 15 L. R. A. 653. 


6672. Personal property. Every kind of property that is not real is 


personal. 


History: 
Sec. 663. Field Civ. C. Sec. 167. 


En. Sec. 1079, Civ. C. 1895; re-en. Sec. 4430, Rev. C. 1907. 


Cal. Civ. C. 


CHAPTER 2. 
OWNERSHIP OF PROPERTY AND INTERESTS THEREIN. 


Section 6673. Owner. 


Several Ownership, What Designated as. 


Present Interest—To What Entitles Owner. 
Future Interest—To What Entitles Owner. 


Certain Future Interests Not to Be Void. 


Same—Mere Possibility Not an Interest. 


Same—Names and Classification of Interests. 


6674. Property of the State.’ 

6675. Ownership—Absolute or Qualified. 
6676. When Absolute. 

6677. When Qualified. 

6678. 

6679. Ownership of Several Persons. 
6680. Joint Interest Defined. 

6681. Partnership Interest Defined. 
6682. Interest in Common Defined. 
6683. What Interests Are in Common, 
6684. Interests as to Time. 

6685. 

6686. 

6687. Perpetual Interest, Duration of. 
6688. Limited Interest, Duration of. 
6689. Kinds of Future Interests. 
6690. Vested Interests. 

6691. Contingent Interests. 

6692. Two or More Future Interests. 
6693. 

6694. Posthumous Children. 

6695. Qualities of Expectant Estates. 
6696. 

6697. Interests in Real Property. 
6698. 

6699. 


What Future Interests Are Recognized. 
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6673. Owner. All property has an owner, whether that owner is the 
state, and the property public; or the owner an individual, and the prop- 
erty private. The state may also hold property as a private proprietor. 


History: En. Sec. 1090, Civ. C. 1895; re-en. Sec. 4431, Rev. C. 1907. Cal. Civ. C. 
Sec. 669. Field Civ. C. Sec. 168. 


6674. Property of the state. The state is the owner of all land below 
the water of a navigable lake or stream; of all property lawfully appro- 
priated by it to its own use; of all property dedicated or granted to the 
state, and all property of which there is no other owner. 


History: En. Sec. 1091, Civ. C. 1895; re-en. Sec. 4432, Rev. C. 1907. Cal. Civ. C. 
Sec. 670. Based on Field Civ. C. Sec. 169. 


6675. Ownership—Absolute or qualified. The ownership of property 
is either: 

1. Absolute; or, 

2. Qualified. 


History: En. Sec. 1100, Civ. C. 1895; re-en. Sec. 4433, Rev. C. 1907. Cal. Civ. C. 
Sec. 678. Field Civ. C. Sec. 171. 


6676. When absolute. The ownership of property is absolute when a 
single person has the absolute dominion over it, and may use it or dispose 
of it according to his pleasure, subject only to general laws. 


History: En. Sec. 1101, Civ. C. 1895; re-en. Sec. 4434, Rev. C. 1907. Cal. Civ. C. 
Sec. 679. Field Civ. C. Sec. 172. 


6677. When qualified. The ownership of property is qualified: 
1. When it is shared with one or more persons; 

2. When the time of enjoyment is deferred or limited; 

3. When the use is restricted. 


History: En. Sec. 1102, Civ. C. 1895; re-en. Sec. 4435, Rev. C. 1907. Cal. Civ. C. 
Sec. 680. Field Civ. C. Sec. 173. 


6678. Several ownership, what designated as. The ownership of 
property by a single person is designated as a sole or several ownership. 


History: En. Sec. 1103, Civ. C. 1895; re-en. Sec. 4436, Rev. C. 1907. Cal. Civ. C. 
Sec. 681. Field Civ. C. Sec. 174. 


6679. Ownership of several persons. The ownership of property by 
several persons is either: 

1. Of joint interests; 

2. Of partnership interests; 

3. Of interests in common. 


History: En. Sec. 1104, Civ. C. 1895; re-en. Sec. 4437, Rev. C. 1907. Cal. Civ. C. 
Sec. 682. Field Civ. C. Sec. 175. 


6680. Joint interest defined. A joint interest is one owned by several 
persons in equal shares, by a title created by a single will or transfer, 
when expressly declared in the will or transfer to be a joint tenancy, or 
when granted or devised to executors or trustees as joint tenants. 


History: En. Sec. 1105, Civ. C. 1895; re-en. Sec. 4438, Rev. C. 1907. Cal. Civ. C. 
Sec. 683. Based on Field Civ. C. Sec. 176. 


6681. Partnership interest defined. A partnership interest is one 
owned by several persons, in partnership, for partnership purposes. 


History: En. Sec. 1106, Civ. C. 1895; re-en. Sec. 4439, Rev. C. 1907. Cal. Civ. C. 
Sec. 684. Field Civ. C. Sec. 177. 
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6682. Interest in common defined. An interest in common is one 
owned by several persons, not in joint ownership or partnership. 


History: En. Sec. 1107, Civ. C. 1895; re-en. Sec. 4440, Rev. C. 1907. Cal. Civ. C. 
Sec. 685. Field Civ. C. Sec. 178. 


6683. What interests are in common. Every interest created in favor 
of several persons in their own right, including husband and wife, is an 
interest in common, unless acquired by them in partnership, for partner- 
ship purposes, or unless declared in its creation to be a joint interest, as 
provided in section 6680. 


History: En Sec. 1108, Civ. C. 1895; re-en. Sec. 4441, Rev. C. 1907. Cal. Civ. C. 
Sec. 686. Based on Field Civ. C. Sec. 179. 


6684. Interest as to time. In respect to the time of enjoyment, an 
interest in property is either: 

1. Present or future; and, 

2. Perpetual or limited. 


History: En. Sec. 1109, Civ. C. 1895; re-en. Sec. 4442, Rev. C. 1907. Cal. Civ. C. 
Sec. 688. Field Civ. C. Sec. 180. 


6685. Present interest—To what entitles owner. A present interest 
entitles the owner to the immediate possession of the property. 


History: En. Sec. 1110, Civ. C. 1895; re-en. Sec. 4443, Rev. C. 1907. Cal. Civ. C. 
Sec. 689. Field Civ. C. Sec. 181. 


6686. Future interest—To what entitles owner. A future interest 
entitles the owner to the possession of the property only at a future 
period. 


History: En. Sec. 1111, Civ. C. 1895; re-en. Sec. 4444, Rev. C. 1907. Cal. Civ. C. 
Sec. 690. Field Civ. C. Sec. 182. 


6687. Perpetual interest, duration of. A perpetual interest has a dura- 
tion equal to that of the property. 


History: En. Sec. 1112, Civ. C. 1895; re-en. Sec. 4445, Rev. C. 1907. Cal. Civ. C. 
Sec. 691. Field Civ. C. Sec. 183. 


6688. Limited interest, duration of. A limited interest has a duration 
of less than that of the property. 


History: En. Sec. 1113, Civ. C. 1895; re-en. Sec. 4446, Rev. C. 1907. Cal. Civ. C. 
Sec. 692. Field Civ. C. Sec. 184. 


6689. Kinds of future interests. A future interest is either: 
1. Vested; or, 
2. Contingent. 


History: En. Sec. 1114, Civ. C. 1895; re-en. Sec. 4447, Rev. C. 1907. Cal. Civ. LD. 
Sec. 693. Field Civ. C. Sec. 185. 


6690. Vested interests. A future interest is vested when there is a 
person in being who would have a right, defeasible or indefeasible, to the 
immediate possession of the property, upon the ceasing of the interme- 
diate or precedent interest. 


History: En. Sec. 1115, Civ. C. 1895; re-en. Sec. 4448, Rev. C. 1907. Cal. Civ. C. 
Sec. 694. Field Civ. C. Sec. 186. 
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6691. Contingent interests. A future interest is contingent whilst 
the person in whom, or the event upon which, it is limited to take effect 
remains uncertain. 


History: En. Sec. 1116, Civ. C. 1895; re-en. Sec. 4449, Rev. C. 1907. 
Sec. 695. Field Civ. C. Sec. 187. 


Cal. Civ. C. 


6692. Two or more future interests. Two or more future interests 
may be created to take effect in the alternative, so that if the first in 
order fails to vest, the next in succession shall be substituted for it, and 
take effect accordingly. 


History: En. Sec. 1117, Civ. C. 1895; re-en. Sec. 4450, Rev. C. 1907. Cal. Civ. C. 
Sec. 696. Field Civ. C. Sec. 188. 


6693. Certain future interests not to be void. A future interest is 
not void merely because of the improbability of the contingency on which 
it is limited to take effect. 


History: En. Sec. 1118, Civ. C. 1895; re-en. Sec. 4451, Rev. C. 1907. Cal. Civ. C. 
Sec. 697. Field Civ. C. Sec. 189. 


6694. Posthumous children. When a future interest is limited to suc- 
cessors, heirs, issue, or children, posthumous children are entitled to take 
in the same manner as if living at the death of their parent. 


History: En. Sec. 1119, Civ. C. 1895; 
re-en. Sec. 4452, Rev. C. 1907. Cal. Civ. C. 
Sec. 698. Field Civ. C. Sec. 190. 


Testamentary gift to children as inelud- 
ing child en ventre sa mere, see notes in 
7 Ann. Cas, 184; 12 Ann. Cas. 200; Ann. 
Cas. 1916H, 1034. 


6695. Qualities of expectant estates. Future interests pass by suc- 
cession, will, and transfer, in the same manner as present interests. 


History: En. Sec. 1120, Civ. C. 1895; re-en. Sec. 4453, Rev. C. 1907. Cal. Civ. C. 
Sec. 699. Field Civ. C. Sec. 191. 


6696. Same—Mere possibility not an interest. A mere possibility, such 
as the expectancy of an heir apparent, is not to be deemed an interest of 
any kind. 


History: En. Sec. 1121, Civ. C. 1895; 
re-en. Sec. 4454, Rev. C. 1907. Cal. Civ. C. 
Sec. 700. Field Civ. C. Sec. 192. 


This section being identical in terms 


as those mentioned in these sections can- 
not be transferred; but it was not the 
intention of the legislature, in enacting 
these sections, to make any change in the 


with a section of the California Civil Code, 
the presumption must be indulged that in 
adopting it the legislature intended that 
the same construction should prevail in 
this jurisdiction as prevailed in the state 
from which it was borrowed. Winslow v. 
Dundom, 46 Mont. 71, 80, 125 Pac. 136, 
This section and section 6838 are simply 
declaratory of the common law, under 
which such intangible rights or interests 


rule by which courts of equity were there- 
tofore governed in dealing with this class 
of contracts. Winslow v. Dundom, 46 
Mont. 71, 80, 125 Pac. 136. 


Validity of transfer of expectancy made 
by heir of beneficiary to stranger, see 
notes in Ann. Cas. 1916H, 1241, 1259, 1263, 
1267; Ann. Cas; 1917D, 945; 33 L. BR. A. 
266; 25 L. R. A. (N. 8S.) 436. 


In respect to real or immovable 


6697. Interests in real property. 
property, the interests mentioned in this chapter are denominated estates 
and are specially named and classified in sections 6723 to 6802 of this code. 


History: En. Sec. 1122, Civ. C. 1895; re-en. Sec. 4455, Rev. C. 1907. Cal. Civ. C. 
Sec. 701. Field Civ. C. Sec. 193. 


6698. Same—Names and classification of interests. The names and 
classification of interests in real property have only such application to 
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interests in personal property as is in this division of the code expressly 
provided. 


History: En. Sec. 1123, Civ. C. 1895; Note.—The ‘‘division” above referred to 
re-en. Sec. 4456, Rev. C. 1907. Cal. Civ. C. embraced sections 4421 to 4891, Revised 
Sec. 702. Field Civ. C. Sec. 194. Codes 1907. 


6699. What future interests are recognized. No future interest in 
property is recognized by the law, except such as is defined in this 
division of the code. 


History: En. Sec. 1124, Civ. C. 1895; Note.—See note to preceding section. 
re-en. Sec. 4457, Rev. C. 1907. Cal. Civ. C. 
Sec. 703. Field Civ. C. Sec. 195. 


CHAPTER 3. 
CONDITIONS AND LIMITATIONS OF OWNERSHIP, 


Section 6700. Fixing the Time of Enjoyment. 
6701. Conditions. 
6702. Certain Conditions Precedent Void. 
6703. Conditions Restraining Marriage Void. 
6704. Conditions Restraining Alienation Void. 
6705. How Long It May Be Suspended. 
6706. Future Interests Suspending Power of Alienation Void. 
6707. Leases of Agricultural Land for Over Ten Years—Exceptions. 
6708. Leases of City Lots, for Over Twenty-Five Years, Void. 
6709. Dispositions of Income. 
6710. Accumulations—When Void. 
6711. Accumulation of Income. 
6712. Other Directions—When Void in Part. 
6713. Application of Income, to Support, etc., of Minors. 
6714. Increase of Property. 
6715. In Certain Cases Who Entitled to Income of Property. 
6716. Future Interests—When Defeated. 
6717. Same—How Defeated. 
6718. Future Interests—When Not Defeated. 
6719. Same—Contingency Happening, How Future Interest Takes Effect. 
6720. Income—Of What Consists. 
6721. Time of Creation, What Deemed as. 


6700. Fixing the time of enjoyment. The time when the enjoyment of 
property is to begin or end may be determined by computation, to be 
made to depend on event. In the latter case, the enjoyment is said to 
be upon condition. 


History: En. Sec. 1140, Civ. C. 1895; re-en. Sec, 4458, Rev. C. 1907. Cal. Civ. C. 
Sec. 707. Field Civ. C. Sec. 196: 


6701. Conditions. Conditions are precedent or subsequent. The for- 
mer fix the beginning, the latter the ending, of the right. 


History: En. Sec. 1141, Civ. C. 1895; re-en. Sec. 4459, Rev. C. 1907. Cal. Civ. C. 
Sec. 708. Field Civ. C. Sec. 197. 


6702. Certain conditions precedent void. If a condition precedent 
requires the performance of an act wrong of itself, the instrument con- 
taining it is so far void, and the right cannot exist. If it requires the 
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performance of an act not wrong of itself, but otherwise unlawful, the 
instrument takes effect and the condition is void. 


History: En. Sec. 1142, Civ. C. 1895; re-en. Sec. 4460, Rev. C. 1907. Cal. Civ. C. 


Sec. 709. Field Civ. C. Sec. 198. 


6703. Conditions restraining marriage void. 


Conditions imposing 


restraints upon marriage, except upon the marriage of a minor, are void; 
but this does not affect limitations where the intent was not to forbid 
marriage, but only to give the use until marriage. 


History: En. Sec. 1143, Civ. C. 1895; 
re-en. Sec. 4461, Rev. C. 1907. Cal. Civ. C. 
Sec. 710. Based on Field Civ. C. Sec. 199. 


Conditions in wills in restraint of mar- 
riage, see notes in 4 Am. Dec. 114; 80 Am. 
Dec. 493; 84 A. S. R. 147; 5 Ann. Cas. 138; 


9 Ann. Cas. 1143; Ann. Cas. 1918B, 1141. 
Validity of condition in deed in re- 
straint of marriage, see note in Ann. Cas, 
1917D, 282. 
Provision in restraint of marriage in a 
deed or will as a condition or a limitation, 
see note in 49 L. R. A. (N. 8.) 615. 


6704. Conditions restraining alienation void. Conditions restraining 
alienation, when repugnant to the interest created, are void. 


History: En. Sec. 1144, Civ. C. 1895; 
re-en. Sec. 4462, Rev. C. 1907. Cal. Civ. C. 
Sec. 711. Field Civ. C. Sec. 200. 


Validity of conveyance with restraint 
on alienation, see notes in 9 Am. Dee. 200; 
ORAL Ss titae2 Lia, 

Validity of partial or limited restraint 
on alienation of fee simple estate, see 
notes in 7 Amn. Cas. 319; Ann. Cas. 
1912C, 1329; Ann. Cas. 1916D, 1254. 


Provision in deed discriminating against 
persons on account of race, color or relig- 
ion as restraint on alienation, see note in 
Ge Avmlimniv. iol: 


Validity of restraints on alienation of 
legal life estates, see note in L. R. A. 
1918E, 571. 


Validity of restraint on alienation of a 


fee simple during a limited time, see note 
in3 L. BR. A. (N.8.) 668. 


6705. How long it may be suspended. The absolute power of aliena- 
tion cannot be suspended, by any limitation or condition whatever, for a 
longer period than during the continuance of the lives of persons in being 
at the creation of the limitation or condition, except in the single case 
mentioned in section 6734. 

History: En. Sec. 1150, Civ. C. 1895; 


re-en. Sec. 4463, Rev. C. 1907. Cal. Civ. C. 
Sec. 715. Based on Field Civ. C. Sec. 201. 


Rule which governs suspending time of 
vesting estate, see note in 9 L. R. A. 215. 


6706. Future interests suspending power of alienation void. Every 
future interest is void in its creation which, by any possibility, may sus- 
pend the absolute power of alienation for a longer period than is pre- 
scribed in this chapter. Such power of alienation is suspended when 
there are no persons in being by whom an absolute interest in possession 
can be conveyed. 


History: En. Sec. 1151, Civ. C. 1895; re-en. Sec. 4464, Rev. C. 1907. Cal. Civ. C. 
Sec. 716. Field Civ. C. Sec. 202. 


6707. Leases of agricultural land for over ten years—Exceptions. No 
lease or grant of agricultural land for agricultural purposes, for a longer 
period than ten years, in which shall be reserved any rent or service of 
any kind, shall be valid; provided, however, that the foregoing provisions 
shall not be construed as limiting tenancies heretofore or hereafter created 
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under lease, of lands agricultural in character upon the surface thereof, 
or of lands grazing in character, or of any lode or placer mining claim, 
timber claim, or lands chiefly valuable for timber or any other purpose, 
for the purposes of extracting, mining, or otherwise developing coal, min- 
erals, oil, gas, water, mineral, or chemical deposits, or for any mining 
purpose whatsoever, which leases may be made and granted for a period 
of ten years, and to run and to hold for such longer or additional time 
thereafter as any mineral product or other commodity covered by said 
lease may be found upon or within said lands, or extracted therefrom, in 
paying quantities. 


History: En. Sec. 1152, Civ. C. 1895; 
re-en. Sec. 4465, Rev. C. 1907; amd. Sec. 1, 
Ch. 172, L. 1919. Cal. Civ. C. Sec. 717. 


This section, prior to its amendment, 
was held to be a limitation only upon the 
right to lease agricultural land for agri- 
cultural purposes. Lerch v. Missoula 


Brick & Tile Co., 45 Mont. 314, 323, 123 
Pace eur 


Construction and effect of constitutional 
or statutory prohibition against long 
leases of agricultural lands, see notes ‘in 
15 Ann. Cas. 345; Ann. Cas. 1914A, 349. 


6708. Leases of city lots, for over twenty-five years, void. No lease or 
grant of any town or city lot, for a longer period than twenty-five years, 
in which shall be reserved any rent or service of any kind, shall be valid. 

History: En. Sec. 1153, Civ. C. 1895; ing section. Lerch v. Missoula Brick & 
re-en. Sec. 4466, Rey. C. 1907. Cal. Civ. ©. Tile Co., 45 Mont. 314, 325, 123 Pac. 25. 
Sec. 718. The words “city lot’”? mean a lot within 

the limits of a city, regardless of its other 


characteristics. Lerch v. Missoula Brick 
& Tile Co., 45 Mont. 314, 326, 123 Pac. 25. 


This section applies to city and town 
lots, and has no bearing upon the preced- 


6709. Dispositions of income. Dispositions of the income of the prop- 
erty to accrue, and to be received at any time subsequent to the execu- 
tion of the instrument creating such disposition, are governed by the rules 
prescribed in sections 6673 to 6719 of this code in relation to future 
interests. 


History: En. Sec. 1160, Civ. C. 1895; re-en. Sec. 4467, Rev. C. 1907. Cal. Civ. C. 
Sec. 722. Field Civ. C. Sec. 204. 


6710. Accumulations—When void. All directions for the accumula- 
tion of the income of property, except such as are allowed by sections 
6673 to 6719 of this code, are void. 


History: En. Sec. 1161, Civ. C. 1895; re-en. Sec. 4468, Rev. C. 1907. Cal. Civ. C. 
Sec. 723. Field Civ. C. Sec. 205. 


6711. Accumulation of income. An accumulation of the income of 
property, for the benefit of one or more persons, may be directed by any 
will or transfer in writing sufficient to pass the property out of which the 
fund is to arise, as follows: 

1. If such accumulation is directed to commence on the creation of 
the interest out of which the income is to arise, it must be made for the 
benefit of one of more minors then in being, and terminate at the expira- 
tion of their minority; or 

2. If such accumulation is directed to commence at any time subse- 
quent to the creation of the interest out of which the income is to arise, 
it must commence within the time in sections 6673 to 6719 of this code 
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permitted for the vesting of future interests, and during the minority of 
the beneficiaries, and terminate at the expiration of such minority. 


History: En. Sec. 1162, Civ. C. 1895; 


Te-en. Sec. 4469, Rev. C. 1907. Cal. Civ. C. 


Sec. 724. Field Civ. C. Sec. 206. 


Right to accumulation of testator’s in- 
<ome from producing property, where not 
expressly disposed of by will, see note in 
Ann. Cas. 1914B, 86. 

Right of annuitant in subsequent accu- 


Right of trustee to accumulate income 
under will or other instrument directing 
him to use it, see note in 8 A. L. R. 915. 

Profits as distinguished from income, see 
note in 20 Ann. Cas. 690. 

Right to intermediate income under be- 
quest to persons who come into existence 
after the death of the testator, see note 


mulations of annuity, see note in Ann. 


in L. R. A. 1916F, 800. 
Cas. 1914A, 210. 


6712. Other directions—When void in part. If in either of the cases 
mentioned in the last section the direction for an accumulation is for a 
longer term than during the minority of the beneficiaries, the direction 
only, whether separable or not from other provisions of the instrument, is 
void as respects the time beyond such minority. 


History: En. Sec. 1163, Civ. C. 1895; Effect of annexing to valid devise 
re-en. Sec. 4470, Rev. C. 1907. Cal. Civ. C. invalid direction as to accumulation of 
Sec. 725. Field Civ. C. Sec. 207. income to defeat gift, see note in 20 

L. R. A. 514. 
6713. Application of income, to support, etc., of minors. When a 


minor for whose benefit an accumulation has been directed is destitute of 
other sufficient means of support and education, the proper court, upon 
application, may direct a suitable sum to be applied thereto out of the 


fund. 


History: 
Sec. 726. Field Civ. C. Sec. 208. 


En. Sec. 1164, Civ. C. 1895; re-en. Sec. 4471, Rev. C. 1907. Cal. Civ. C. 


6714. Increase of property. The owner of a thing also owns all its 


products and accessions. 


History: En. Sec. 1170, Civ. C. 1895; 


re-en. Sec. 4472, Rev. C. 1907. Cal. Civ. C. 


Sec. 732. Field Civ. C. Sec. 209. 


Under this section the jury were prop- 
erly instructed, in an action of claim and 
Gelivery to recover possession of a mare 
and colt, that if the mare had been given 
to defendant, verdict should be for her for 
the possession of the animal “and for any 
increase or offspring thereof,” even though 
plaintiff was in the actual possession of 
dam at the time the colt was foaled, and 
when defendant took both animals. Frank 
vy. Symons, 35 Mont. 56, 62, 88 Pac. 561. 

A deposit in a bank ‘to indemnify sure- 
ties on a bond against possible loss being 
a pledge, title to it, as between the prin- 


cipal and the sureties, is in the former, 
and the accretions or profits, if any, belong 
to him, and not to the sureties. Leggat 
v. Palmer, 39 Mont. 302, 308, 102 Pac. 327. 


For articles on “Accession,” see 1 Cal. 
Junge 2d lei Coste UG. 

Title to offspring of animals, see note in 
14 Ann. Cas. 338. 

Title by accession, see notes in 54 Am. 
Dee. 149; 44 A. S. R. 444. 

Right “of chattel mortgagee or condi- 
tional vendee to accession to property 
mortgaged or sold, see note in Ann. Cas. 
LOTTO 1170s trek. oo 1916H, 256. 

Increase as included under chattel mort- 
gage of dam, see notes in 13 Ann. Cas. 
100; Ann. Cas. 1917C, 1173. 


6715. In certain cases who entitled to income of property. When, in 


consequence of a valid limitation of a future interest, there is a suspension 
of the power of alienation or of the ownership during the continuation 
of which the income is undisposed of, and no valid direction for its accu- 
mulation is given, such income belongs to the person presumptively 
entitled to the next eventual interest. 


History: En. Sec. 1171, Civ. C. 1895; re-en. Sec. 4473, Rev. C. 1907. 
Scc. 733. Field Civ. C. Sec. 210. 


Cal. Civ. C. 
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6716. Future interests—When defeated. A future interest, depending 
on the contingency of the death of any person without successors, heirs, 
issue, or children, is defeated by the birth of a posthumous child of such 
person, capable of taking by succession. 

History: En. Sec. 45, p. 486, Bannack amd. Sec. 1180, Civ. C. 1895; re-en. Sec. 
Stat.; re-en. Sec. 45, p. 403, Cod. Stat. 1871; 4474, Rev. C. 1907. Cal. Civ. C. Sec. 739. 


re-en. Sec. 222, 5th Div. Rev. Stat. 1879; Field Civ. C. Sec. 211. 
re-en. Sec. 280, 5th Div. Comp. Stat. 1887; 


6717. Same—How defeated. A future interest may be defeated in 
any manner or by any act or means which the party creating such inter- 
est provided for or authorized in the creation thereof; nor is the future 
interest, thus liable to be defeated, to be on that ground adjudged void 
in its creation. 


History: En. Sec. 1181, Civ. C. 1895; re-en. Sec. 4475, Rev. C. 1907. Cal. Civ. C. 
Sec. 740. Field Civ. C. Sec. 212. 


6718. Future interests—When not defeated. No future interest can 
be defeated or barred by any alienation or other act of the owner of the 
intermediate or precedent interest, nor by destruction of such precedent 
interest by forfeiture, surrender, merger, or otherwise, except as provided 
by the next section, or where a forfeiture is imposed by statute as a 
penalty for the violation thereof. 


History: En. Sec. 1182, Civ. C. 1895; re-en. Sec. 4476, Rev. C. 1907. Cal. Civ. C. 
Sec. 741. Field Civ. C. Sec. 213. 


6719. Same—Contingency happening, how future interest takes effect. 
No future interest, valid in its creation, is defeated by the determination 
of the precedent interest before the happening of the contingency on 
which the future interest is limited to take effect; but should such contin- 
gency afterwards happen, the future interest takes effect in the same 
manner and to the same extent as if the precedent interest had continued 
to the same period. 


History: En. Sec. 1183, Civ. C. 1895; re-en. Sec. 4477, Rev. C. 1907. Cal. Civ. C. 
Sec. 742. Field Civ. C. Sec. 214. 


6720. Income—Of what consists. The income of property, as the term 
is used in this part of the code, includes the rents and profits of real prop- 
erty, the interest of money, dividends upon stock, and other produce of 
personal property. 


History: En. Sec. 1190, Civ. C. 1895; re-en. Sec. 4478, Rev. C. 1907. Cal. Civ. C. 
Sec. 748. Field Civ. C. Sec. 215. 


6721. Time of creation, what deemed as. The delivery of the grant, 
where a limitation, condition, or future interest is created by grant, and 
the death of the testator, where it is ercated by will, is to be deemed the 
time of the creation of the limitation, condition, or interest, within the 
meaning of this part of the code. 


History: En. Sec. 1191, Civ. C. 1895; re-en. Sec. 4479, Rev. C. 1907. Cal. Civ. C. 
Sec. 749. Field Civ. C. Sec. 216. 
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CHAPTER 4. 
REAL PROPERTY AND ESTATES THEREIN. 


Section 6722. 


Real Property—How Governed. 


How Created. 


Summary Proceedings in Certain Cases—How Provided for. 


6723. Enumeration of Estates. 

6724. What Estate a Fee Simple. 

6725. Conditional Fees and Estates Tail Abolished. 
6726. Certain Remainders Valid. 

6727. Freeholds—Chattels Real—Chattel Interests. 

6728. Estate for Life of Third Person—When a Freehold, etc. 
6729. Future Estates—How Limited. 

6730. Reversions. 

6731. Remainders. 

6732. Suspended Ownership. 

6733. Suspension by Trust. 

6734. Contingent Remainder in Fee. 

6735. Remainders—Future and Contingent Estates, 
6736. Limitation of Successive Estates for Life. 

6737. Remainder Upon Estates for Life of Third Person. 
6738. Contingent Remainder on a Term of Years. 

6739. Remainder of Estates for Life. 

6740. Remainder Upon a Contingency. 

6741. Heirs of a Tenant for Life—When to Take as Purchaser. 
6742. Construction of Certain Remainders. 

6743. Effect of Power of Appointment. 

6744. Tenancy at Will May Be Terminated by Notice. 
6745. Effect of Notice. 

6746. Re-entry—When and How to Be Made. 

6747. 

6748. Notice Not Necessary Before Action, 


6722. Real property—How governed. Real property within this state 
is governed by the law of this state, except where the title is in the 


United States. 


History: En. Sec. 1200, Civ. C. 1895; 
re-en. Sec. 4480, Rev. C. 1907. Cal. Civ. C. 
Sec. 755. 


For article on “Real Property,” see Cal. 
Jur, 


6723. Enumeration of estates. Estates in real property, in respect to 
the duration of their enjoyment, are either: 
1. Estates of inheritance or perpetual estates; 


2. Estates for life; 
3. Estates for years; or, 
4. Estates at will. 
History: En. Sec. 1210, Civ. C. 1895; 


re-en. Sec. 4481, Rev. C. 1907. Cal. Civ. C. 
Sec. 761. Field Civ. C. Sec. 218. 


A-lease for years is a chattel real. 
Wheeler v. McIntyre, 55 Mont. 295, 301, 
175 Pae. 892. 

It is not likely that this section has the 


6724. What estate a fee simple. 


effect of destroying estates by sufferance 
as known at common law, and making 
them estates at will. Power Mercantile 
Co. v. Moore Mercantile Co., 55 Mont. 401, 
411, 177 Pace. 406. 


For articles on “Estates,” see Cal. Jur. 
and 10 R. C. Li. 645. 


Every estate of inheritance is a fee, 


and such estate, when not defeasible or conditional, is a fee simple or an 


absolute fee. 


History: En. Sec. 1211, Civ. C. 1895; 
re-en. Sec. 4482, Rev. C. 1907. Cal. Civ. C. 
Sec. 762. Based on Field Civ. C. Sec. 219. 


Where a landowner conveyed growing 
timber, with a right of way over the land 


3 


for the purpose of removing it, to the 
buyer, “his heirs and assigns forever,” 
without limitation or condition, a fee- 
simple estate in the timber passed to the 
grantee, and such grant was not defeated 
by the latter’s failure to cut and remove 
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Realty Co. v. Donlan, 51 Mont. 58, 66, 149 
Pac. 484. 
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When does and when does not interest 
in property with power of disposal amount 
to an estate in fee, see note in 49 Am. 
Dec. 115. 


6725. Conditional fees and estates tail abolished. Estates tail are 
abolished, and every estate which would be at common law adjudged to 
be a fee tail is a fee simple, and if no valid remainder is limited thereon, 


is a fee simple absolute. 


History: En. Sec. 1212, Civ. C. 1895; 
re-en. Sec. 4483, Rev. C. 1907. Cal. Civ. C. 
Sec. 763. Based on Field Civ. C. Sec. 220. 


Creation, nature and destruction of 
estates tail, see note in 7 A. S. R. 428. 

Rule in Shelley’s case as applicable to 
wills, see note in 11 A. S. R. 100; 29 
b. R: A. GN. 1S.) 9638: 

Jurisdiction where rule in Shelley’s case 


Rule in Shelley’s case as applicable to 
deeds, see notes in 30 L. R. A. 312; 1 
ER. AG GN 38.) 3 LOE A) laborer Neuse) 
1109; 12 L. R. A. (N. 8.) 283; 29 L. R. A. 
(N. 8.) 963. 


Children as word of purchase or limita- 
tion, see note in 12 L. R. A. (N.S.) 283. 


Devise to one and his children, see note 
in4 L. BR. A. (N. 8.) 948. 


is recognized, modified or abolished, see 
note in 4 Ann. Cas. 31. 


6726. Certain remainders valid. Where a remainder in fee is limited 
upon any estate, which would by the common law be adjudged a fee tail, 
such remainder is valid as a contingent limitation upon a fee, and vests 
in possession on the death of the first taker, without issue living at the 
time of his death. ; 


History: En. Sec. 1213, Civ. C. 1895; re-en. Sec. 4484, Rev. C. 1907. 
Sec. 764. Based on Field Civ. C. Sec. 221. 


Cal, Civ. C. 


6727. Freeholds—Chattels real—Chattel interests. Estates of inherit- 
ance and for life are called estates of freehold; estates for years are 
chattels real; and estates at will are chattel interests, but are not liable 
as such to sale on execution. 


History: En. Sec. 1214, Civ. C. 1895; 
re-en. Sec. 4485, Rev. C. 1907. Cal. Civ. C. 
Sec. 765. Field Civ. C. Sec. 222. 


A lease for years is a chattel real, both 
under this section and the common law. 


Wheeler v. McIntyre, 55 Mont. 295, 301, 
175 Pac. 892. 

Cited or applied as section 4485, Revised 
Codes, in Kerlee v. Smith, 46 Mont. 19, 
22, 124 Pac. 777. 


6728. Estate for life of third person—When a freehold, etc. An 
estate, during the life of a third person, whether limited. to heirs or other- 
wise, is a freehold. 

History: En. Sec. 1215, Civ. C. 1895; re-en. Sec. 4486, Rev. C. 1907. Cal. Civ. C. 
Sec. 766. 


6729. Future estates—How limited. A future estate may be limited 
by the act of the party to commence in possession at a future day, either 
without the intervention of a precedent estate, or on the termination, 
by lapse of time or otherwise, of a precedent estate created at the same 
time. 


History: En. Sec. 1216, Civ. C. 1895; re-en. Sec. 4487, Rev. C. 1907. Cal. Civ. C. 
Sec. 767, Field Civ. C. Sec. 224. 


6730. Reversions. A reversion is the residue of an estate left by 
operation of law in the grantor or his successors, or in the successors of a 
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testator, commencing in possession on the determination of a particular 
estate granted or devised. 


History: En. Sec. 1217, Civ. C. 1895; Validity of condition in deed discrimin- 
re-en. Sec. 4488, Rev. C. 1907. Cal. Civ. C. ating against. persons because of color, 
Sec. 768. Field Civ. C. Sec. 225. race or religion, see note in L. R. A. 1916B, 

1208, 


For articles on ‘“Reversions,” see Cal. 
Jur. and 23 R. C. L. 1099, 


6731. Remainders. When a future estate, other than a reversion, is 
dependent on a precedent estate, it may be called a remainder, and may 
be created and transferred by that name. 


History: En. Sec. 1218, Civ. ©. 1895; For articles on “Remainders,” see Cal. 
re-en. Sec. 4489, Rev. C. 1907. Cal. Civ. C. Jur. and 23 R. C. L. 473. 
Sec. 769. Field Civ. C. Sec. 226. 


6732. Suspended ownership. The absolute ownership of a term of 
years cannot be suspended for a longer period than the absolute power 
of alienation can be suspended in respect to a fee. 


History: En. Sec. 1219, Civ. C. 1895; re-en. Sec. 4490, Rev. C. 1907. Cal. Civ. C. 
Sec. 770. 


6733. Suspension by trust. The suspension of all power to alienate 
the subject of a trust, other than a power to exchange it for other 
property to be held upon the same trust, or to sell it and reinvest the 
proceeds to be held upon the same trust, is a suspension of the power of 
alienation, within the meaning of section 6705. 


History: En. Sec. 1220, Civ. C. 1895; re-en. Sec. 4491, Rev. C. 1907. Cal. Civ. C. 
Sec. 771. Field Civ. C. Sec. 228. 


6734. Contingent remainder in fee. A contingent remainder in fee 
may be created on a prior remainder in fee, to take effect in the event that 
the person to whom the first remainder is limited die under the age of 
twenty-one years, or upon any other contingency by which the estate of 
such persons may be determined before they attain majority. 


History: En. Sec. 1221, Civ. C. 1895; How contingent remainders are barred, 
re-en. Sec. 4492, Rev. C. 1907. Cal. Civ. C. defeated or conveyed, see note in 17 
Sec. 772. Field Civ. C. Sec. 229. A. S. R. 839. 


6735. Remainders—Future and contingent estates, how created. 
Subject to the rules of sections 6723 to 6759 of this code and of sections 
6663 to 6721 of this code, a freehold estate, as well as a chattel real, 
may be created to commence at a future day; an estate for life may be 
created in a term of years, and a remainder limited thereon; a remainder 
of a freehold or chattel real, either contingent or vested, may be created, 
expectant on the determination of a term of years; and a fee may be 
limited on a fee upon a contingency, which, if it should occur, must 
happen within the period prescribed in this chapter. 


History: En. Sec. 1222, Civ. C. 1895; re-en. Sec. 4493, Rev. C. 1907. Cal. Civ. C. 
Sec. 773. Field Civ. C. Sec. 230. 


6736. Limitation of successive estates for life. Successive estates for 
life cannot be limited, except to persons in being at the creation thereof, 
and all life estates subsequent to those of persons in being are void; and 
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upon the death of those persons, the remainder, if valid in its creation, 
takes effect in the same manner as if no other life estate had been created. 


History: En. Sec. 1223, Civ. C. 1895; re-en. Sec. 4494, Rev. C. 1907. Cal. Civ. C. 
Sec. 774. Based on Field Civ. C. Sec. 231. 


6737. Remainder upon estates for life of third person. No remainder 
can be created upon successive estates for life, provided for in the pre- 
ceding section, unless such remainder is in fee; nor can a remainder be 
created upon such estate in a term for years, unless it is for the whole 
residue of such term. 


History: En. Sec. 1224, Civ. C. 1895; re-en. Sec. 4495, Rev. C. 1907. Cal. Civ. C. 
Sec. 775. Field Civ. C. Sec. 232. 


6738. Contingent remainder on a term of years. A _ contingent 
remainder cannot be created on a term of years, unless the remainder 
must vest in interest during the continuance or at the termination of 
lives in being at the creation of such remainder. 


History: En. Sec. 1225, Civ. C. 1895; re-en. Sec. 4496, Rev. C. 1907. Cal. Civ. C. 
Sec. 776. Based on Field Civ. C. Sec. 234. 


6739. Remainder of estates for life. No estate for life can be limited 
as a remainder on a term of years, except to a person in being at the 
ereation of such estate. 


History: En. Sec. 1226, Civ. C. 1895; re-en. Sec. 4497, Rev. C. 1907. Cal. Civ. C. 
Sec. 777. Field Civ. C. Sec. 235. 


6740. Remainder upon a contingency. A remainder may be limited 
on a contingency which, in case it should happen, will operate to abridge 
or determine the precedent estate; and every such remainder is to be 
deemed a conditional limitation. 


History: En. Sec. 1227, Civ. C. 1895; re-en. Sec. 4498, Rev. C. 1907. Cal. Civ. C. 
Sec. 778. Field Civ. C. Sec. 236. 


6741. Heirs of a tenant for life—When to take as purchaser. When a 
remainder is limited to the heir or heirs of the body of a person to whom 
a life estate in the same property is given, the persons who, on the ter- 
mination of the life estate, are the successors or heirs of the body of the 
owner for life; are entitled to take by virtue of the remainder so limited 
to them, and not as mere successors of the owner for life. 


History: En. Sec. 1228, Civ. C. 1895; re-en. Sec. 4499, Rev. C. 1907. Cal. Civ. C. 
Sec. 779. Field Civ. C. Sec. 237. 


6742. Construction of certain remainders. When a remainder of an 
estate for life or for years is not limited on a contingency defeating or 
avoiding such precedent estate, it is to be deemed intended to take effect 
only on the death of the first taker, or the expiration, by lapse of time, 
of such term of years. 


History: En. Sec. 1229, Civ. C. 1895; Cited or applied as section 4500, Revised 
re-en. Sec. 4500, Rev. C. 1907. Cal. Civ. C. Codes, in Kerlee vy. Smith, 46 Mont. 19, 22, 


Sec. 780. Field Civ. C. Sec. 238. 124 Paes 17 t. 
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6743. Effect of power of appointment. A general or special power 
of appointment does not prevent the vesting of a future estate limited to 
take effect in case such power is not executed. 

History: En. Sec. 1230, Civ. C. 1895; re-en. Sec. 4501, Rev. C. 1907. Cal. Civ. C. 
Sec. 781. Field Civ. C. Sec. 239. 

6744, Tenancy at will may be terminated by notice. A tenancy or 
other estate at will, however created, may be terminated by the landlord’s 
giving notice in writing to the tenant, in the manner prescribed by the 
Code of Civil Procedure, to remove from the premises within a period of 


not less than one month, to be specified in the notice. 


Related sections: 6746, 7746, 8694, 8695, 
9889, 9890. 

History: En. Sec. 1240, Civ. C. 1895; 
re-en. Sec. 4502, Rev. C. 1907. Cal. Civ. C. 


Sec. 789. Based on Field Civ. C. Sec. 240. 


Where a contract is made for the sale 
of real property, and the purchaser takes 
possession but makes default in payment, 
his mere occupancy of the premises does 
not convert him into a tenant at will; 
to create the relation of landlord and 
tenant there must be a contract, express 
or implied; and there cannot be an implied 
agreement for the occupancy of land, in 
the face of an express contract that the 
vendee thereof holds possession under his 
right to purchase. Arnold v. Fraser, 43 
Mont, 540, 548, 117 Pac. 1064. 


6745. Effect of notice. 


One who enters into possession of real 
property under a lease rendered void by 
the statute of frauds becomes a tenant at 
will, which tenancy may be terminated 
by giving the notice prescribed by this 
section. Centennial Brewing Co. v. Rou- 
leau, 49 Mont. 490, 503, 143 Pac. 969. 

A notice to a tenant that at a day 
named a certain person would become his 
landlord, and that he should “take due 
and timely notice and act accordingly,” 
is not such a notice as is required by 
this section to be given by a landlord for 
the purpose of terminating the tenancy. 
Centennial Brewing Oo. v. Rouleau, 49 
Mont. 490, 504, 143 Pac. 969. 

Cited or applied as section 4502, Revised 
Codes, in Power Mercantile Co. v. Moore 
Mercantile Co., 55 Mont. 401, 410, 177 Pae. 
406, 


After such notice has been served, and the 


period specified by such notice has expired, but not before, the landlord 
may re-enter, or proceed according to law to recover possession. 


History: En. Sec. 1241, Civ. C. 1895; 
re-en. Sec. 4503, Rev. C. 1907. Cal. Civ. C. 
Sec. 790. Based on Field Civ. C. Sec. 242. 


6746. Re-entry—When and how to be made. 


Cited or applied as section 4503, Revised 
Codes, in Centennial Brewing Co. v. Rou- 
leau, 49 Mont. 490, 504, 143 Pac. 969. 


Whenever the right of 


re-entry is given to the grantor or lessor in any grant or lease, or other- 
wise, such re-entry may be made at any time after the right has accrued, 
upon three days’ notice, as provided in the Code of Civil Procedure. 


Related sections: 6744, 7746, 8694, 9890. 
History: En. Sec. 1242, Civ. C. 1895; 
re-en. Sec. 4504, Rev. C. 1907. Cal. Civ. C. 
Sec. 791. Based on Field Civ. C. Sec. 243. 


6747. Summary proceedings in 


Cited or applied as section 4504, Revised 
Codes, in Power Mercantile Co. v. Moore 
Mercantile Co., 55 Mont. 401, 410, 177, Pac. 
406. 


certain cases—How provided for. 


Summary proceedings for obtaining possession of real property forcibly 
entered, or forcibly and unlawfully detained, are provided for in the 


Code of Civil Procedure. 


History: En. Sec. 1243, Civ. C. 1895; re-en. Sec. 4505, Rev. C. 1907. Cal. Civ. C. 


Sec. 792. 


6748. Notice not necessary before action. 


An action for the pos- 


session of real property leased or granted, with a right of re-entry, may 
be maintained at any time, in the district court, after the right to re-enter 
has accrued, without the notice prescribed in section 6746. 

History: En. Sec. 1244, Civ. C. 1895; re-en. Sec. 4506, Rev. C. 1907. Cal. Civ. C. 


Sec. 793. Field Civ. C. Sec. 244. 
Civ. Code—23 
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CHAPTER 5. 
SERVITUDES. 


Section 6749. Servitudes Attached to Land. 


6750. Servitudes Not Attached to Land. 

6751. Designation of Estates. 

6752. By Whom Grantable. 

6753. By Whom Held. 

6754. Extent of Servitudes. 

6755. Apportioning Easements. 

6756. Rights of Owner of Future Estate. 

6757. Actions by Owner and Occupant of Dominant Tenement. 
6758. Actions by Owner of Servient Tenement. 

6759. How Extinguished. 


6749. Servitudes attached to land. The following land burdens, or 
servitudes upon land, may be attached to other land as incidents or 
appurtenances, and are then called easements: 

The right of pasture. 

The right of fishing. 

The right of taking game. 

The right of way. 

The right of taking water, wood, minerals, and other things. 

The right of transacting business upon land. 

The right of conducting lawful sports upon land. 

The right of receiving air, ight, or heat from or over, or discharg- 
ing the same upon or over land. 

9. The right of receiving water from or discharging the same upon 
land. 

10. The right of flooding land. 

11. The right of having water flow without diminution or disturbance 
of any kind. 

12. The right of using a wall as a party wall. 

13. The right of receiving more than natural support from adjacent 
land or things affixed thereto. 

14. The right of having the whole of a division fence maintained by a 
coterminous owner. 

15. The right of having public conveyances stopped, or of stopping 
the same on land. 

16. The right of a seat in church. 

17. The right of burial. 


SS EI anal 


History: En. Sec. 1250, Civ. C. 1895; Donlan, 51 Mont. 58, 66, 149 Pac. 484. 
re-en. Sec. 4507, Rev. C. 1907. Cal. Civ. C. Cited or applied as section 4507, Revised 
Sec. 801. Field Civ. C. Sec. 245. Codes, in Power Mercantile Co. v. Moore 


Mercantile Co., 55 Mont. 401, 408, 177 Pac. 


An appurtenance to land is in any and 
every case an easement. Smith v. Denniff, 
24 Mont. 20, 23, 60 Pac. 398. 

An easement for a right of way for cut- 
ting and hauling timber is realty under 
our law. R. M. Cobban Realty Co. v. 


406. 


For articles on “Easements,” see Cal. 
Jur. and 9 R. C. L. 732. 

Kind, creation, and alienation of ease- 
ments, see note in 136 A. S. R. 681. 


6750. Servitudes not attached to land. The following land burdens, 
or servitudes upon land, may be granted and held, though not attached 


to land: 


Lyethesright of pasture, and of fishing and poet game. 


2. The right of a seat in church. 
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3. The right of burial. 
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4. The right of taking rents and tolls. 


5. The right of way. 


6. The right of taking water, wood, minerals, or other things. 


History: En. Sec. 1251, Civ. C. 1895; 
re-en. Sec. 4508, Rev. C. 1907. Cal. Civ. C. 
Sec. 802. Based on Field Civ. C. Sec. 246. 


A water right, legally acquired, is in 
the nature of an easement in gross which, 


according to circumstances, may or may 
not be an easement annexed or attached 
to certain land as an appurtenant thereto. 
Smith v. Denniff, 24 Mont. 20, 24, 60 Pac. 
398. 


6751. Designation of estates. The land to which an easement is 
attached is called the dominant tenement; the land upon which a burden 
or servitude is held is called the servient tenement. 

History: En. Sec. 1252, Civ. C. 1895; re-en. Sec. 4509, Rev. C. 1907. Cal. Civ. C. 


Sec. 803. Field Civ. C. Sec. 247. 


6752. By whom grantable. 


A servitude can be created only by one 


who has a vested estate in the servient tenement. 


History: En. Sec. 1253, Civ. C. 1895; 
Sec. 804. Field Civ. C. Sec. 248. 


re-en. Sec. 4510, Rev. C. 1907. Cal. Civ. C. 


6753. By whom held. A servitude thereon cannot be held by the 


owner of the servient tenement. 


History: En. Sec. 1254, Civ. C. 1895; 
re-en. Sec. 4511, Rev. C. 1907. Cal. Civ. C. 
Sec. 805. Field Civ. C. Sec. 249. 


6754. Extent of servitudes. 


Cited or applied as section 1254, Civil 
Code, in Smith vy. Denniff, 24 Mont. 20, 25, 
60 Pac. 398. 


The extent of a servitude is determined 


by the terms of the grant, or the nature of the enjoyment by which it was 


acquired. 


History: En. Sec. 1255, Civ. C. 1895; 
re-en. Sec. 4512, Rev. C. 1907. Cal. Civ. C. 
Sec. 806. Field Civ. C. Sec. 250. 


Though a person has acquired a right by 
prescription to maintain a ditch diagonally 
across the town lots of another person, 
that does not carry with it the right to 
enlarge the ditch, to change its course 
materially, or to make a new ditch over 


6755. Apportioning easements. 


such lots. Babcock v. Gregg, 55 Mont. 
317, 320, 178 Pac. 284. 

The extent of an easement acquired by 
adverse user is measured by the extent 
of the use; hence evidence of the amount 
of water which had been or eould be used 
through a ditch, title to which rested upon 
prescription, was admissible. Lowry v. 
Carrier, 55 Mont. 392, 396, 177 Pac. 756. 


In case of partition of the dominant 


tenement, the burden must be apportioned according to the division of the 
dominant tenement, but not in such a way as to increase the burden upon 


the servient tenement. 


History: En. Sec. 1256, Civ. C. 1895; re-en. Sec. 4513, Rev. C. 1907. Cal. Civ. C. 


Sec. 807. Field Civ. C. Sec. 251. 


6756. Rights of owner of future estate. The owner of a future estate 


in a dominant tenement may use easements attached thereto for the 
purpose of viewing waste, demanding rent, or removing an obstruction 
to the enjoyment of such easements, although such tenement is occupied 
by a tenant. 


History: En. Sec. 1257, Civ. C. 1895; re-en. Sec. 4514, Rev. C. 1907. Cal. Civ. C. 
Sec. 808. Field Civ. C. Sec. 252. 


6757. Actions by owner and occupant of dominant tenement. The 
owner of any estate in a dominant tenement, or the occupant of such 
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tenement, may maintain an action for the enforcement of an easement 
attached thereto. 


History: En. Sec. 1258, Civ. C. 1895; re-en. Sec. 4515, Rev. C. 1907. Cal. Civ. C. 
Sec. 809. Field Civ. C. Sec. 253. 


6758. Actions by owner of servient tenement. The owner in fee of a 
servient tenement may maintain an action for the possession of the land, 
against any one unlawfully possessed thereof, though a servitude exists 
thereon in favor of the public. 


History: En. Sec. 1259, Civ. C. 1895; .re-en. Sec. 4516, Rev. C. 1907. Cal. Civ. C. 
Sec. 810. Field Civ. C. Sec. 254. 


6759. How extinguished. A servitude is extinguished: 

1. By the vesting of the right to the servitude and the right to the 
servient tenement in the same person; 

2. By the destruction of the servient tenement; 

3. By the performance of any act upon either tenement, by the owner 
of the servitude, or with his assent, which is incompatible with its nature 
or exercise; or, 

4, When the servitude was acquired by enjoyment, by disuse thereof 
by the owner of the servitude for the period prescribed for acquiring title 
by enjoyment. 

History: En. Sec. 1260, Civ. C. 1895; 


re-en. Sec. 4517, Rev. C. 1907. Cal. Civ. C. 
Sec. 811. Field Civ. C. Sec. 255. 


Non-user alone will not extinguish ease- 
ment, see notes in 14 A. S. R. 282; 18 
L. RB. A. 535. 

Change in character or use of dominant 
tenement as affecting easement, see notes 
in Ann, Cas. 1914C, 474; L. R. A, 1917A, 
528. 


Cited or applied as section 1260, Civil 
Code, in Smith y. Denniff, 24 Mont. 20, 25, 
60 Pac. 398. 


CHAPTER 6. 
RIGHTS INCIDENTAL TO THE OWNERSHIP OF REAL PROPERTY. 
Section 6760. Rights of Tenant for Life. 


6761. Rights of Tenants for Years, ete. 

6762. Same. 

6763. Rights of Grantees of Rents and Reversion. 
6764. Assignee of Lessee—Remedies of Lessor Against. 
6765. Rights of Lessees and Their Assignees, etc. 
6766. Remedy on Leases for Life. 

6767. Rent Dependent on Life. 

6768. Remedy of Reversioners, etc. 

6769. Terms of Lease May Be Changed by Notice. 
6770. Rights of Owner. 

6771. Boundaries by Water. 

6772. Boundaries by Ways. 

6773. Lateral and Subjacent Support. 

6774. Trees Whose Trunks Are Wholly on Land of One. 
6775. Line Trees. 


6760. Rights of tenant for life. The owner of a life estate may use 
the land in the same manner as the owner of a fee simple, except that he 
must do no act to the injury of the inheritance. 


History: En. Sec. 1270, Civ. C. 1895; 


re-en. Sec. 4518, Rev. C. 1907. Cal. Civ. C. 


Sec. 818. Field Civ. C. Sec. 257. 


The right given by this section to the 
owner of a life estate, to use the land in 
the same manner as the owner of a fee 
simple, includes the right of alienation, 


which is one of the rights inherent in the 
ownership of the fee. Kerlee v. Smith, 
46 Mont. 19, 22, 124 Pac. 777. 

A homestead set. apart for the use of a 
surviving wife constitutes a life estate 
which may be alienated. Kerlee v. Smith, 
46 Mont. 19, 22, 124 Pac. 777. 
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6761. Rights of tenant for years, etc. A tenant for years or at will, 
unless he is a wrongdoer by holding over, may occupy the buildings, take 
the annual products of the soil, work mines and quarries open at the 
commencement of his tenancy; and a tenant at will or for an indefinite 
term may cultivate and harvest the crops growing at the end of his 
tenancy. 


History: En. Sec. 1271, Civ. C. 1895; vate and harvest the crops growing at the 


re-en. Sec. 4519, Rev. C. 1907. Cal. Civ. C. 


Sec. 819. Based on Field Civ. C. Sec. 258. 


Unless a tenant at will becomes a wrong- 
doer by holding over, he may take the 


end of his tenancy, which makes him at 
all times the owner, as against the land- 
lord, of the crops, whether growing or 
severed. Power Mercantile Co. v. Moore 
Mercantile Co., 55 Mont. 401, 410, 177 Pac. 


annual products of the soil, and may culti- 406. 

6762. Same. A tenant for years or at will has no other rights to the 
property than such as are given to him by the agreement or instrument 
by which his tenancy is acquired, or by the last section. 


History: En. Sec. 1272, Civ. C. 1895; re-en. Sec. 4520, Rev. C. 1907. 
Sec. 820. Field Civ. C. Sec. 259. 


Cal. Civ. C. 


6763. Rights of grantees of rents and reversion. A person to whom 
any real property is transferred or devised, upon which rent has been 
reserved, or to whom any such rent is transferred, is entitled to the same 
remedies for recovery of rent, for non-performance of any of the terms 
ot the lease, or of any waste or cause of forfeiture, as his grantor or 
devisor might have had. 


History: En. Sec. 1273, Civ. C. 1895; 
re-en. Sec. 4521, Rev. C. 1907. Cal. Civ. C. 
Sec. 821. Field Civ. C. Sec. 260. 


The successor of a landlord has no other 
or greater rights than the latter had. Cen- 
tennial Brewing Co. v. Rouleau, 49 Mont. 
490, 504, 143 Pac. 969. 


6764. Assignee of lessee—Remedies of lessor against. Whatever rem- 
edies the lessor of any real property has against his immediate lessee for 
the breach of any agreement in the lease, or for recovery of the possession, 
he has against the assignees of the lessee, for any cause of action accruing 
while they are such assignees, except where the assignment is made by 
way of security for a loan, and is not accompanied by possession of the 
premises. ; 

History: En. Sec. 1274, Civ. C. 1895; re-en. Sec. 4522, Rev. C. 1907. Cal. Civ. C. 
Sec. 822. Based on Field Civ. C. Sec. 261. 


6765. Rights of lessees and their assignees, etc. Whatever remedies 
the lessee of any real property may have against his immediate lessor, for 
the breach of any agreement in the lease, he may have against the assigns 
of the lessor, and the assigns of the lessee may have against the lessor and 
his assigns, except upon covenants against encumbrances or relating to the 
title or possession of the premises. 

History: En. Sec. 1275, Civ. C. 1895; re-en. Sec. 4523, Rev. C. 1907. Cal. Civ. C. 
Sec. 823. 


6766. Remedy on leases for life. Rent due upon a lease for life may 
be recovered in the same manner as upon a lease for years. 

History: En. Sec, 1276, Civ. C. 1895; re-en. Sec. 4524, Rev. C. 1907. Cal. Civ. C. 
Sec. 824. Field Civ. C. Sec. 263. 
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REAL PROPERTY. 

6767. Rent dependent on life. Rent dependent on the life of a person 
may be recovered after as well as before his death. 

History: En. Sec. 1277, Civ. C. 1895; re-en. Sec. 4525, Rev. C. 1907. 
Sec. 825. Field Civ. C. Sec. 264. 

6768. Remedy of reversioners, etc. A person having an estate in fee, 
in remainder or reversion, may maintain an action for any injury done to 
the inheritance, notwithstanding an intervening estate for life or years, 
and although, after its commission, his estate is transferred, and he has 
no interest in the property at the commencement of the action. 


History: En. Sec. 1278, Civ. C. 1895; 
re-en. Sec. 4526, Rev. C. 1907. Cal. Civ. C. 
Sec. 826. Field Civ. C. Sec. 265. 


Rights and remedies of remaindermen 


Cal. Civ. C. 


and reversioners, see note in 14 A. S. R, 
shaeetieoreke right of action against 
stranger for injury to realty, see note in 
6 Ann. Cas. 145. 

6769. Terms of lease may be changed by notice. In all leases of lands 
or tenements, or of any interest therein, from month to month, the land- 
lord may, upon giving notice in writing at least fifteen days before the 
expiration of the month, change the terms of the lease, to take effect at 
the expiration of the month. The notice, when served upon the tenant, 
shall of itself operate and be effectual to create and establish, as a part of 
the lease, the terms, rent, and conditions specified in the notice, if the 
tenant shall continue to hold the premises after the expiration of the month. 


History: En. Sec. 1279, Civ. C. 1895; re-en. Sec. 4527, Rev. C. 1907. Cal. Civ. C. 
Sec. 827. 


6770... Rights of owner. The owner of land in fee has the right to the 
surface and to everything permanently situated beneath or above it. 


History: En. Sec. 1290, Civ. C. 1895; re-en. Sec. 4528, Rev. C. 1907. Cal. Civ. C. 
Sec. 829. Field Civ. C. Sec. 266. 
6771. Boundaries by water. Except where the grant under which the 


land is held indicates a different intent, the owner of the land, when it 
borders upon a navigable lake or stream, takes to the edge of the lake or 
stream at low-water mark; when it borders upon any other water, the 


owner takes to the middle of the lake or stream. 


History: En. Sec. 1291, Civ. C. 1895; 
re-en. Sec. 4529, Rev. C. 1907. Cal. Civ. C. 
Sec. 830. Based on Field Civ. C. Sec. 267. 


The boundary of land on a non-tidal 
navigable river, whenever another intent 
is not expressed, extends to the ordinary 
low-water mark, and ejectment will lie at 
the suit of a riparian owner on a navigable 
stream to recover the possession of land 
between high and low-water mark from 
one who is in possession thereof not claim- 
ing rights as a navigator or fisherman. 
Gibson v. Kelly, 15 Mont. 417, 422, 39 Pac. 
517. 

A complaint in a condemnation suit 


6772. Boundaries by ways. 


which described the land by metes and 
bounds on three sides, and on the fourth 
merely designated a navigable river as 
the boundary, without stating that by the 
latter description ts high or low-water 
mark was meant, was sufiicient to meet 
the requirements of this section. Inter- 
state Power Co. v. Anaconda Copper Min. 
Co., 52 Mont. 509, 513, 159 Pac. 408. 


Waters as boundary lines, see notes in 
30 Am. Dee. 286; 27 A. S. Ro 56; Ta ROA: 
502. 

Change in course of stream as affecting 
boundary of lands bordering thereon, see 
note in 13 Ann. Cas. 51. 


An owner of land bounded by a road or 


street is presumed to own to the center thereof, but the contrary may be 


shown. 

History: En. Sec. 1292, Civ. C. 1895; 
re-en. Sec. 4530, Rev. C. 1907. Cal. Civ. C. 
Sec. 831. Field Civ. C. Sec. 268. 


When streets or highways included with- 
in boundaries, see notes in 54 Am. Dee. 
797; 24 L. BR: A. 7GN. S:) 539, 
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6773. Lateral and subjacent support. Each coterminous owner is 
entitled to the lateral and subjacent support which his land receives from 
the adjoining land, subject to the right of the owner of the adjoining 
Jand to make proper and usual excavations on the same for the purposes 
of construction, on using ordinary care and skill, and taking reasonable 


precautions to sustain the land of the other, and giving previous reasonable 


notice to the other of his intention to make such excavations. 


History: En. Sec. 1293, Civ. C. 1895; 
re-en. Sec. 4531, Rev. C. 1907. Cal. Civ. C. 
Sec. 832. Based on Field Civ. C. Sec. 269. 


General right to support of soil, see note 
in 29 A. S.’R. 764. 

Right of adjoining landowners to lateral 
support, see note in 33 A. S. R. 446. 

Liability for removal of lateral support, 
see notes in 21 Ann. Cas. 15; Ann. Uas. 
I917A, 352; 68 L, R. A. 673. 

Liability of municipality for injury to 
lateral support in grading street, see note 
in7 A. L. R. 806. 

Change of physical conditions on prop- 
erty of landlord other than that leased, 
affecting the lateral support of the leased 
premises, see note in 12 A. L. R. 163. 


6774. Trees whose trunks are wholly on land of one. 


Aecrual of action for injury to lateral 
or subjacent support, see notes in 3 Ann. 
Cas. 123; 18 Ann. Cas. 752. 

Measure of damages for injuries to lat- 
eral and subjacent support, see notes in 
5 Ann. Cas. 219, 760; 10 Ann. Cas. 77; 
GSpEosheeAGn Ol: 

When grant of mining rights releases 
grantee from liability for subjacent sup- 
port, see note in 10 Ann. Cas. 874. 

Liability for removal of subjacent sup- 
port by mining, see notes in 68 L. R. A. 
6753.2 In Rk. A. CN: 8.) 1115; 41 LR. A, 
(N. 8.) 236. 

Liability of lessor of mining right for 
injury to surface, see note in 10 L. R. A. 
(N. 8.) 822. F 


Trees whose 


trunks stand wholly upon the land of one owner belong exclusively to 
him, although their roots grow into the land of another. 


History: En. Sec. 1294, Civ. C. 1895; re-en. Sec. 4532, Rev. C. 1907. 


Sec. 833. Field Civ. C. Sec. 270. 


Cal. Civ. C. 


6775. Line trees. Trees whose trunks stand partly on the land of two 
or more coterminous owners belong to them in common. 


History: En. Sec. 1295, Civ. C. 1895; 
Te-en. Sec. 4533, Rev. C. 1907. Cal. Civ. C. 
Sec. 834. Field Civ. C. Sec. 271. 


Rights of adjoining owners with respect 
to tree on or overhanging boundary line, 
see notes in Ann. Cas. 1918B, 1157, 1171; 
21 L. R. A. 729; 46 L. BR. A. (N.S.) 3, 


CHAPTER 7. 


OBLIGATIONS INCIDENTAL TO THE OWNERSHIP OF REAL PROPERTY— 
MONUMENTS AND FENCES. 


Section 6776. 


Duties of Tenant for Life. 


Partition Fences to Be Maintained at Joint Expense. 


6777. Monuments and Fences. 

6778. Partition Fences. 

6779. 

6780. Fence When Joint Occupancy Ceases. 
6781. When Partition Fence Removed. 
6782. Repairs of Partition Fences. 


6776. Duties of tenant for life. 


The owner of a life estate must keep 


the buildings and fences in repair from ordinary waste, and must pay the 
taxes and other annual charges, and a just proportion of extraordinary 
assessments benefiting the whole inheritance. 


History: En. Sec. 1300, Civ. C. 1895; 
Te-en. Sec. 4534, Rev. C. 1907. Cal. Civ. C. 
Sec. 840. Field Civ. C. Sec. 272. 


When tenant for life has estate un- 
impeachable for waste, see note in Ann. 
Cas. 1914D, 669. 

Must life tenant or remainderman bear 


the cost of a public improvement, see notes 
in 10:i. BR. A. (N. 8.) 342s; Ann. Cas. 
1914B, 817. 

Duty of life tenant to pay taxes, see 
notes in 32 L. R. A. 744; Ann. Cas. 1917B, 
944, 

Duty of life tenant to keep property in 
repair, see note in 33 L. R. A. (N.S8.) 669. 
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6777. Monuments and fences. Coterminous owners are mutually bound 
equally to maintain: 

1. The boundaries and monuments between them; 

2. The fences between them, unless one of them chooses to let his land 
lie without fencing, in which case, if he afterwards incloses it, he must 
refund to the other a just proportion of the value, at that time, of any 
division fence made by the latter; provided, however, that using land for 
grazing or pasturage of any kind whatsoever shall be deemed a usage of 
said land, and such land shall not be considered as lying idle under the 


provisions of this section. 


History: En. Sec. 1301, Civ. C. 1895; 
re-en. Sec, 4535, Rev. C. 1907; amd. Sec. 1, 
Ch. 132, L. 1917. Cal. Civ. C. Sec. 841. 
Based on Field Civ. C. Sec. 273. 


This section contemplates that the fence 
shall lie one-half on the land of each 
owner, each contributing his share to its 
erection and maintenance, and the ground 
upon which it stands; and thus the fence 
may stand on the land of each without 
any agreement. Hoar v. Hennessy, 29 
Mont. 253, 259, 74 Pac. 452. 


A division fence erected on a boundary 
line agreed upon between adjoining prop- 
erties is properly erected. Hoar v. Hen- 
nessy, 29 Mont. 253, 262, 74 Pac. 452. 


Prescriptive obligation to maintain divi- 
sion fence, see note in Ann. Cas. 1917B, 
1258. 

Validity of oral contract to build and 
maintain division fence, see notes in Ann. 
Cas. 1912C, 470; 27 L. R. A. (N.S.) 226. 

Sufficiency of division fence, see note 
in 22'L. BR. Av 105. 


6778. Partition fences. The occupants of adjoining lands inclosed 
with fences must build and maintain partition fences between their own 
and the next adjoining inclosure in equal shares, so long as both continue 
to inclose the same; and such partition fence must be kept in good repair 
throughout the year, unless the occupants otherwise mutually agree. 


History: Ap. p. Sec. 1114, 5th Div. 
Comp. Stat. 1887; amd. Sec. 3253, Pol. C. 
1895; re-en. Sec. 2085, Rev. C. 1907. 


Partition fences, see note in 68 Am. 
Dee. 626. 


6779. Partition fences to be maintained at joint expense. If any 
occupant of land adjoining the inclosure of another inclose the same, upon 
the inclosure of such other person, he must, within three months thereafter, 
build his proportion of such partition fence, or refund to the owner thereof 
an equal proportion of the value, at that time, of any partition fence of 
such adjoining occupant. 


History: En. Sec. 1115, 5th Div. Comp Stat. 1887; re-en. Sec. 3254, Pol. C. 1895; 
re-en, Sec. 2086, Rev. C. 1907. 


6780. Fence when joint occupancy ceases. Whenever any lands 
belonging to different persons in severalty have been inclosed and occupied 
in common, or without a partition fence between them, and one of such 
occupants desires to occupy his part in severalty, the other occupant must, 
within six months after being notified in writing, build and maintain his 
proportion of such partition fence as may be necessary for that purpose, 
and in case of neglect or refusal so to do, the person giving such notice 
may build such fence at the expense of the person so neglecting or refus- 
ing, the amount expended to be recovered in an action, together with all 
damages he may sustain on account of such neglect or refusal. 


History: En. Sec. 1116, 5th Div. Comp. Stat. 1887; re-en. Sec. 3255, Pol. C. 1895; 
re-en. Sec. 2087, Rev. C. 1907. 


6781. When partition fence removed. If the occupants of adjoining 
lands have heretofore built or hereafter build their respective portiens of 
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a partition fence, and either of them at any time desires to suffer the land 
occupied by him to lie open, he may, after having given to the occupants 
of the adjoining land at least six months’ notice of his intention so to do, 
remove his proportion of the partition fence, unless such adjoining occupant 
pay or tenders to him the value thereof; and if such fence be removed 
without notice, or after payment or tender of the value as aforesaid, the 
person removing the same is liable to the person injured for all damages 
he may sustain thereby. 


History: En. Sec. 1117, 5th Div. Comp. Stat. 1887; re-en. Sec. 3256, Pol. C. 1895; 
re-en. Sec. 2088, Rev. C. 1907. 


6782. Repairs of partition fences. In case any person neglects or 
refuses to repair or rebuild any partition fence which by law he ought to 
build or maintain, the occupant of the adjoining land may, after giving 
sixty days’ notice that a new fence should be erected, or five days’ notice 
in writing that the repairing of such fence is necessary, build or repair 
such fence at the expense of the party so neglecting or refusing, the 
amount so expended to be recovered from him; and the party so neglecting 
or refusing, after receipt by him of the notice above provided, is liable to 
the party injured for all damages he may sustain thereby. 


History: En. Sec. 1118, 5th Div. Comp. Right to remove or rebuild fence sepa- 
Stat. 1887; re-en. Sec. 3257, Pol. C. 1895; rating one’s land from his neighbor’s land, 
Te-en. Sec. 2089, Rev. C. 1907. see note in 8 A. L. R. 1644, 

CHAPTER 8. 


USES AND TRUSTS IN RELATION TO REAL PROPERTY. 


Section 6783. What Uses and Trusts May Exist. 
6784. Trusts Must Be in Writing. 
6785. Transfer to One for Money Paid by Another—Trust Presumed. 
6786. Purchasers Protected. 
6787. For What Purposes Express Trusts May Be Created. 
6788. Profits of Land Liable to Creditors in Certain Cases. 
6789. Vested Power, Execution of. 
6790. Trustees of Express Trusts to Have Whole Estate. 
6791. Author of Trust May Devise, ete. 
6792. Title of Grantor of Trust Property. 
6793. Interests Remaining in G~antor of Express Trust. 
6794. Transfer by Beneficiary of Interest in Trust Forbidden. 
6795. Effect of Omitting Trust in Conveyance. 
6796. Certain Sales, ete., by Trustees, Void. 
6797. When Estate of Trustee to Cease. 


6783. What uses and trusts may exist. Uses and trusts in relation to 
real property are those only which are specified in this chapter. 


History: En. Sec. 1310, Civ. C. 1895; re-en. Sec. 4536, Rev. C. 1907. Cal. Civ. C. 
Sec. 847. 


6784. Trusts must be in writing. No trust in relation to real property 
is valid unless created or declared: 

1. By a written instrument, subscribed by the trustee, or by his agent 
thereto authorized by writing; 

2. By the instrument under which the trustee claims the estate 
affected; or, 

3. By operation of law. 


History: En. Sec. 1311, Civ. C. 1895; An express trust cannot be based upon 
Te-en. Sec. 4537, Rev. C. 1907. Cal. Civ. C. an oral agreement. lynch y. Herrig, 32 
Sec. 852. Field Civ. C. Sec. 280. Mont. 267, 277, 80 Pac. 240. 
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A constructive trust is ereated by opera- 
tion of law, upon breach of a fiduciary 
relation by the person sought to be held. 
Eisenberg v. Goldsmith, 42 Mont. 563, 577, 
BIBS Teeye, TE 

Evidence held insufficient to show a con- 
structive trust. Eisenberg v. Goldsmith, 
42 Mont. 563, 580, 113 Pace. 1127. 

An instrument claimed by plaintiff to 
have created an express trust in real prop- 
erty in his favor, which neither indicated 
an intention on the part of the plaintiff to 
create a trust nor showed that defendant 
was accepting, or acknowledging the exist- 
ence of, one, nor the purpose of its crea- 
tion, nor what disposition defendant was 
to make of the property, was insufficient 
to constitute the latter a trustee as alleged. 
Mantle v. White, 47 Mont. 234, 244, 132 
Pace. 22. 


REAL PROPERTY. 


[Part IV 


Where, in an action to compel a recon- 
veyance of certain trust property on the 
ground that the purpose of the trust had 
been fully accomplished, defendant in his 
answer recognized the original contract by 
which the trust was created and the prop- 
erty conveyed as valid, but set up title to 
the property by virtue of a subsequent 
contract, he could not thereafter contend 
that the original contract was void because 
not in writing. Willoburn Ranch Co. vy. 
Yegen, 49 Mont. 101, 109, 140 Pae. 231. 


Creation of trust in land by parol, see 
note in 115 A. S. R. 776. 

Effect of statute of frauds on oral trust 
fully executed, see note in Ann. Cas. 
1913A, 954. 

May statute of frauds be satisfied by a 
declaration of trust signed by the trustee 
alone, see note in 38 L. R. A. (N. S.) 646. 


6785. Transfer to one for money paid by another—Trust presumed. 
When a transfer of real property is made to one person, and the consid- 
eration thereof is paid by or for another, a trust is presumed to result in 
favor of the person by or for whom such payment is made. 


History: En. Sec. 1312, Civ. C. 1895; 
re-en. Sec. 4538, Rev. C. 1907. Cal. Civ. C. 
Sec. 853. Field Civ. C. Sec. 281. 


This statute is but declaratory of the 
common law. Lynch v. Herrig, 32 Mont. 
267, 274, 80 Pac. 240. See Hisenberg v. 
Goldsmith, 42 Mont. 563, 573, 113 Pac. 
IAG 

To create a resulting trust, the payment 
of the money as the consideration for the 
purchase of the property must have been 
made at the time or before the legal title 
passed to the party sought to be charged 
in the trust capacity. Lynch v. Herrig, 32 
Mont. 267, 275, 80 Pac. 240; Hisenberg v. 
Goldsmith, 42 Mont. 563, 575, 113 Pace. 
1127. 

A resulting trust arises by operation of 
law, from the fact that the consideration 
for the purchase of property was paid by, 
or on behalf of, one person, and the title 
thereto taken in the name of another. 
Hisenberg v. Goldsmith, 42 Mont. 563, 573, 
113°-Paes) 1127. 

The one fundamental idea running 
through this section is that the money 
paid was in fact the money of the person 


who claims the existence and benefit of 
the trust. It is immaterial whether the 
payment was made by him personally or 
for him by another; but in either instance 
the payment must have been made with 
his money. Eisenberg v. Goldsmith, 42 
Mont. 563, 574, 113 Pac. 1127. 

Where, after the death of a mortgagor 
of real property, the cashier of a bank 
advised his widow to permit the property 
to be sold on foreclosure sale, and that he, 
acting for the bank, would buy it in for 
her benefit, the money so advanced to be 
deemed a loan to her, and she acted upon 
such advice, a resulting trust was created 
in her favor. Marcellus v. Wright, 51 
Mont. 559, 563, 154 Pac. 714. 


Trust arising from payment of price by 
one spouse for conveyance to the other, 
see notes in 127 A. S. R. 254; Ann. Cas. 
1915D, 625, 643, 649, 654, 657; Ann Cas. 
1918E, 900. 

Resulting trust as arising from husband’s 
purchase of land in name of wife, see notes 
in Ann. Cas. 1915C, 1082, 1097, 1102; Ann. 
Cas. 1917B, 225. 


6786. Purchasers protected. No implied or resulting trust can preju- 
dice the rights of a purchaser or encumbrancer of real property for value 


and without notice of the trust. 


History: En. Sec. 1313, Civ. C. 1895; 
re-en. Sec. 4539, Rev. C. 1907. Cal. Civ. C. 
Sec. 856. Field Civ. C. Sec. 284. 


The rule, that a wife has no dower in 
trust property or in estates lost by breach 
of condition, cannot be avoided on the 


theory that the dower right, coming to 
the wife by virtue of marriage, is an 
interest acquired by purchase, and there- 
fore not to be prejudiced by a trust of 
which the wife had no knowledge at the 
time of the marriage. Huffine v. Lincoln, 
52 Mont. 585, 594, 160 Pac. 820. 
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If a trust has been established in prop- can have it only by showing a want of 
erty standing in the name of a husband, notice. Huffine v. Lincolu 52 Mont. 585, 
his wife has, prima facie, no dower; she 595, 160 Pac. 820. 


6787. For what purposes express trusts may be created. Express 
trusts may be created for any of the following purposes: 

1. To sell real property, and apply or dispose of the proceeds in 
accordance with the instrument creating the trust; 

2. To mortgage or lease real property for the benefit of annuitants 
or other legatees, or for the purpose of satisfying any charge thereon; 

3. To receive the rents and profits of real property, and pay them to 
or apply them to the use of any person, whether ascertained at the time 
of the creation of the trust or not, for himself or for his family, during 
the life of such person, or for any shorter term, subject to the rules of 
sections 6723 to 6759 of this code; or, 

4. To receive the rents and profits of real property, and to accumulate 
the same for the purposes and within the limits te ge by the sections 
above enumerated. 


History: En. Sec. 1314, Civ. C. 1895; re-en. Sec. 4540, Rev. C. 1907. Cal. Civ. C. 
Sec. 857. Based on Field: Civ. C. Sec. 285. 


6788. Profits of land liable to creditors in certain cases. When a trust 
is created to receive the rents and profits of real property, and no valid 
direction for accumulation is given, the surplus of such rents and profits, 
beyond the sum that may be necessary for the education and support of 
the persons for whose benefit the trust is created, is liable to the claims 
of the creditors of such person, in the same manner as personal property 
which cannot be reached by execution. 


History: En. Sec. 1315, Civ. C. 1895; Creditor’s bill to reach interest in trust 
re-en. Sec. 4541, Rev. C. 1907. Cal. Civ. C. estate, see Ann. Cas. 1914B, 950. 
Sec. 859. Field Civ. C. Sec. 287. Lien of creditors against trust estate, 


see note in 19 A. S. R. 67. 


6789. Vested power, execution of. Where a power is vested in several 
persons, all must unite in its execution; but, in case any one or more of 
them are dead, the power may be executed by the survivor or survivors, 
unless otherwise prescribed by the terms of the power. 


History: En. Sec. 1316, Civ. C. 1895; Who may execute trust after death of 
re-en. Sec. 4542, Rev. C. 1907. Cal. Civ. ©. all the trustees, see note in 130 A. S. R. 
Sec. 860. Field Civ. C. Sec. 323. 508. 


6790. Trustees of express trusts to have whole estate. Except as 
hereinafter otherwise provided, every express trust in real property, valid 
as such in its creation, vests the whole estate in the trustees, subject only 
to the execution of the trust. The beneficiaries take no estate or interest 
in the property, but may enforce the performance of the trust. 


History: En. Sec. 1317, Civ. C. 1895; re-en. Sec. 4543, Rev. C. 1907. Cal. Civ. C. 
Sec. 863. Field Civ. C. Sec. 291. 


6791. Author of trust may devise, etc. Notwithstanding anything 
contained in the last section, the author of a trust may, in its creation, 
prescribe to whom the real property to which the trust relates shall belong, 
in the event of the failure or termination of the trust, and may transfer 
or devise such property, subject to the execution of the trust. 

History: En. Sec. 1318, Civ. C. 1895; re-en. Sec. 4544, Rev. C. 1907. Cal. Civ. C. 
Sec. 864. Field Civ. C. Sec. 292. 
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6792. Title of grantor of trust property. The grantee or devisee of 
real property subject to a trust acquires a legal estate in the property, as 
against all persons except the trustees and those lawfully claiming under 
them. 


History: En. Sec. 1319, Civ. C. 1895; 
re-en, Sec. 4545, Rev. C. 1907. Cal. Civ. C. 
Sec. 865. Field Civ. C. Sec. 293. 


Cited or applied as section 4545, Revised 
Codes, in Barker y. Edwards, 259 Fed. 484, 
489. 


6793. Interests remaining in grantor of express trust. Where an 
express trust is created in relation to real property, every estate not 
embraced in the trust, and not otherwise disposed of, is left in the author 
of the trust or his successors. ‘ 


History; En. Sec. 1320, Civ. C. 1895; re-en. Sec. 4546, Rev. C. 1907. Cal. Civ. C. 
Sec. 866. Field Civ. C. Sec. 294. 


6794. Transfer by beneficiary of interest in trust forbidden. The 
beneficiary of a trust for the receipt of the rents and profits of real 
property, or for the payment of an annuity out of ‘such rents and profits, 
cannot transfer or in any manner dispose of his interest in such trust. 


History: En. Sec. 1321, Civ. C. 1895; re-en. Sec. 4547, Rev. C. 1907. Cal. Civ. C. 
Sec. 867. Based on Field Civ. C. Secs. 295 and 296. 


6795. Effect of omitting trust in conveyance. Where an express trust 
is created in relation to real property, but is not contained or declared in 
the grant to the trustee, or in an instrument signed by him, and recorded 
in the office with the grant to the trustee, such grant must be deemed 
absolute in favor of purchasers from such trustee without notice, and for 
a valuable consideration. 

History: En. Sec. 1322, Civ. C. 1895; re-en. Sec, 4548, Rev. ©. 1907. Cal. Civ. C. 
Sec. 869. Based on Field Civ. C. Sec. 297. 

6796. Certain sales, etc., by trustees, void. Where a trust in relation 
to real property is expressed in the instrument creating the estate, every 
transfer or other act of the trustee, in contravention of the trust, is abso- 
lutely void. 


History: En. Sec. 1323, Civ. C. 1895; 
re-en. Sec. 4549, Rev. C. 1907. Cal. Civ. C. 
Sec. 870. Field Civ. C. Sec. 298. 


However this section be viewed, it is 
perfectly clear that not all conveyances by 
such trustees are prima facie void or void- 
able. They are void or voidable only if 
made in contravention of the trust, and 


6797. When estate of trustee to cease. 


as this presumably is not the character of 
any given conveyance, the burden is neces- 
sarily upon him who asserts to prove that 
such is its character. Horsky v. McKen- 
nan, 53 Mont. 50, 57, 162 Pac. 376. 


Validity of transfer by trustee in con- 
travention of trust, see note in 19 A. S. R. 
268. 


When the purpose for which 


an express trust was created ceases, the estate of the trustee also ceases. 


History: En. Sec. 1324, Civ. C. 1895; re-en. Sec. 4550, Rev. C. 1907. 


Sec. 871. Field Civ. C. Sec. 299. 


Cal. Civ. C. 


CHAPTER 9. 
POWERS IN RELATION TO REAL PROPERTY. 


Section 6798. 
6799. 
6800. 
6801. 
6802. 


Same. 


Definition. 
Who to Execute Powers. 
Married Women. . 


How Executed. 
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6798. Definition. A power, as the term is used in this chapter, is an 
authority to do some act in relation to real property, or to the creation or 
revocation of an estate therein, or a charge thereon, which the owner 
granting or reserving such power might himself perform for any purpose. 


History: En. Sec. 1330, Civ. C. 1895; re-en. Sec. 4551, Rev. C. 1907. Field Civ. C. 
Sec. 302. 


6799. Who to execute powers. A power cannot be executed by any 
person not capable of disposing of real property. 


History: En. Sec. 1331, Civ. C. 1895; re-en. Sec. 4552, Rev. C. 1907. Field Civ. C. 
Sec. 319. 


6800. Married women. A married woman may execute a power during 
her marriage, without the concurrence of her husband, unless otherwise 
prescribed by the terms of the power. 


History: En. Sec. 1332, Civ. C. 1895; re-en. Sec. 4553, Rev. C. 1907. Field Civ. C. 
Sec. 320. 


6801. Same. No power can be executed by a married woman before 
she attains her majority. 


History: En. Sec. 1333, Civ. C. 1895; re-en. Sec. 4554, Rev. C. 1907. Based on 
Field Civ. C. Sec. 321. 


6802. How executed. A power can be executed only by a written 
instrument which would be sufficient to pass the estate or interest intended 
to pass under the power, if the person executing the power was the actual 
owner. 


History: En. Sec. 1334, Civ. C. 1895; re-en. Sec. 4555, Rev. ©. 1907. Field Civ. C. 
Sec. 322. 


CHAPTER 10. 
PERSONAL PROPERTY—LAW GOVERNING—KINDS OF PERSONAL PROPERTY. 


Section 6803. By What Law Governed. 
6804. Things in Action Defined. 
6805. Transfer and Survivorship. 
6806. How Far the Subject of Ownership. 
6807. Joint Authorship. 
6808. Transfer. 
6809. Effect of Publication. 
6810. Subsequent Inventor, Author, ete. 
6811. Private Writings. 
6812. Trade-marks and Signs. 
6813. Good-will of Business. 
6814. Good-will Transferable. 
6815. Title Deeds. 


6803. By what law governed. If there is no law to the contrary, in the 
place where personal property is situated, it is deemed to follow the person 
of its owner, and is governed by the law of his domicile. 


History: En. Sec. 1340, Civ. C. 1895; re-en. Sec. 4556, Rev. C. 1907. Cal. Civ. C. 
Sec. 946. Field Civ. C. Sec. 364. 


6804. Things in action defined. A thing in action is a right to recover 
money or other. personal property by a judicial proceeding. 

History: En. Sec. 1350, Civ. C. 1895; fendants held to amount to an assign- 
re-en. Sec. 4557, Rev. C. 1907. Cal. Civ. C. ment of a chose in action, and that judg- 
Sec. 953. Based on Field Civ. C. Sec. 366. ment for plaintiff was »roper. Parnell v. 

Transaction between plaintiffs and de- Davenport, 36 Mont. 571, 573, 93 Pac. 939. 
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6805. Transfer and survivorship. A thing in action, arising out of 
the violation of a right of property, or out of an obligation, may be 


transferred by the owner. 


Upon the death of the owner it passes to his 


personal representatives, except where, in the cases provided in the Code 
of Civil Procedure, it passes to his devisees or successor in office. 


History: En. Sec. 1351, Civ. C. 1895; 


re-en. Sec. 4558, Rev. C. 1907. Cal. Civ. C. 


Sec. 954. Field Civ. C. Sec. 367. 


The right to recover damages with inter- 
est for the negligent destruction of prop- 
erty by fire is assignable, and passes by 
subrogation to an insurance company to 
the extent of the proportion of the loss 
paid by it to the owner of the property 
destroyed. Caledonia Ins. Co. v. Northern 
Pacific Ry. Co., 32 Mont. 46, 49, 79 Pac. 
544. See Gaugler v. Chicago M. & P. S. 
Ry. Co., 197 Fed. 79, 83. 

Things in action, or rights arising out 
of obligations, are assignable as a general 


rule, non-assignability being the exception, 
and the transfer may be made without 
writing whenever a writing is not express- 
ly required by statute. Flinner v. Me- 
Vay, 37 Mont. 306, 313, 96 Pac. 340. See 
Winslow v. Dundom, 46 Mont. 71, 82, 125 
Pae. 136. ; 

Cited or applied as section 4558, Civil 
Code, in Parnell v. Davenport, 36 Mont. 
571, 573, 93 Pac. 939. ; 


Assignment of choses in ‘action, see notes 
in 1 Ann. Cas. 856; 36 Am. Dec. 475. 

Assignability of right of action ex 
delicto for injury to property, as affected 
by statute, see note in 5 Ann. Cas. 130. 


6806. How far the subject of ownership. The author of any product 


of the mind, whether it is an invention, or a composition in letters or art, 
or a design, with or without delineation, or other graphical representation, 
has an exclusive ownership therein, and in the representation or expression 
thereof, which continues so long as the product and the representations or 
expressions thereof made by him remain in his possession. 


History: En. Sec. 13860, Civ. C. 1895; 
re-en. Sec. 4559, Rev. C. 1907. Cal. Civ. C. 
Sec. 980. Field Civ. C. Sec. 429. 


Right to damages for unauthorized use 


of uncopyrighted production, see note in 
13 Ann. Cas. 257. 

Rights at common law in intellectual 
productions, see notes in 9 L. R. A. (N.S.) 
174; 43 L. R. A. (N. 8S.) 639. 


6807. Joint authorship. Unless otherwise agreed, a product of the 
mind in the production of which several persons are jointly concerned, is 
owned by them as follows: 

1. If the product is single, in equal proportions. 

2. If it is not single, in proportion to the contribution of each. 


History: En. Sec. 1361, Civ. C. 1895; re-en. Sec. 4560, Rev. C. 1907. Cal. Civ. C. 
Sec. 981. Field Civ. C. Sec. 430. 


6808. Transfer. The owner of any product of the mind, or of any 
representation or expression thereof, may transfer his property in the same. 


History: En. Sec. 1362, Civ. C. 1895; re-en. Sec. 4561, Rev. C. 1907. Cal. Civ. C. 
Sec. 982. Field Civ. C. Sec. 431. 


6809. Effect of publication. If the owner of a product of the mind 
intentionally makes it public, a copy or reproduction may be made public 
by any person, without responsibility to the owner, so far as the law of 
this state is concerned. 


History: En. Sec. 1363, Civ. C. 1895; re-en. Sec. 4562, Rev. C. 1907. Cal. Ciy. C. 
Sec. 983. Field Civ. C. Sec. 432. 


6810. Subsequent inventor, author, etc. If the owner of a product of 
the mind does not make it public, any other person subsequently and 
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originally producing the same thing has the same right therein as the 
prior author, which is exclusive to the same extent against all persons 
except the prior author, or those claiming under him. 


History: En. Sec. 1364, Civ. C. 1895; re-en. Sec. 4563, Rev. C. 1907. Cal. Civ. C. 
Sec. 984. Field Civ. C. Sec. 433. 


6811. Private writings. Letters and other private communications in 
writing belong to the person to whom they are addressed and delivered ; 
but they cannot be published against the will of the writer, except by 
authority of law. 


History: En. Sec. 1365, Civ. C. 1895; 
re-en. Sec. 4564, Rev. C. 1907. Cal. Civ. C. 
Sec. 985. Field Civ. C. Sec. 434. 


Property in private letters, and injunc- 
tion to restrain publication, see notes in 
5 Am. Dee. 725; Ann. Cas. 1912D, 555; 


Ann. Cas. 1915B, 105. 


6812. Trade-marks and signs. One who produces or deals in a partic- 
ular thing, or conducts a particular business, may appropriate to his 
exclusive use, aS a trade-mark, any form, symbol, or name which has not 
been so appropriated by another, to designate the origin or ownership 
thereof; but he cannot exclusively appropriate any designation, or part 
of a designation, which relates only to the name, quality, or the description 
of the thing or business, or the place where the thing is produced, or the 


business is carried on. 


History: En. Sec. 1370, Civ. C. 1895; 
re-en. Sec. 4565, Rev. C. 1907. Cal. Civ. C. 
Sec. 991. Based on Field Civ. C. Sec. 435. 


Law of trade-marks, see note in 85 
ASS. Re 88. 

What constitute and what are infringe- 
ments of trade-marks and trade names, 
see note in 47 Am. Dee. 284. 

Use of personal, corporate, or geograph- 
ical name as unfair competition, see notes 
in 2 Amn. Cas. 415; 7 Amn. Cas. 806; 
10 Ann. Cas. 71; 16 Ann. Cas. 596; Ann. 


Cas. 1915A, 543; Ann. Cas. 1918A, 229. 


6813. Good-will of business. 


When use of names, including one’s own 
name, or a family name, may be enjoined, 
see notes in 12 Am. Rep. 410; 33 Am. Rep. 
335; 38 Am. Rep. 81. 


Right to protection in use of initials 
as a trade-mark or trade name, or upon 
the ground of unfair competition, see note 
tie Ee ACN Lah 1286: 


Limitation of right to use one’s own 
name as trade name, see notes in 1 L. R.A, 
CNie S5) (G08 AIRY Why ts aN HENS IS) o7/oR te 
28 L. R.A. CN. 8.) 934; L. RB. A. 1916C, 
255. 


The good-will of a business is the 


expectation of continued public patronage, but it does not include a right 
to use the name of any person from whom it was acquired. 


History: En. Sec. 1871, Civ. C. 1895; 
re-en. Sec. 4566, Rev. C. 1907. Cal. Civ. C. 
Sec. 992. Field Civ. C. Sec. 436. 


The good-will of a business is intangi- 


6814. Good-will transferable. 
transferable like any other. 


History: En. Sec. 1372, Civ. C. 1895; 
re-en. Sec. 4567, Rev. C. 1907. Cal. Civ. C. 
Sec. 993. Field Civ. C. Sec. 437. 


Where a debtor transferred his stock of 
goods by an itemized bill of sale, which 
did not inelude the good-will of the busi- 
ness, evidence as to the value of the good- 
will was inadmissible on an issue of fraud 


ble. Esselstyn v. Holmes, 42 Mont. 507, 
516, 114 Pac. 118. 

Cited or applied as section 4566, Revised 
Codes, in Wylie et al. v. Wylie P. C. Co., 
57 Mont. 115-118, 187 Pace. 279. 


The good-will of a business is property, 


toward creditors in the conveyance. Yoder 
v. Reynolds, 28 Mont. 183, 193, 72 Pac. 417. 

Although the good-will of a business is 
intangible, it is property capable of trans- 
fer, and the owner thereof is entitled to 
the same protection in its exclusive enjoy- 
ment as he is in that of his tangible pos- 
sessions. Esselstyn v. Holmes, 42 Mont. 
507, 516, 114 Pac. 118. 
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Cited or applied as section 4567, Revised 
Codes, in Wylie et al. v. Wylie P. C. Co., 
57 Mont. 115-118, 187 Pac. 279. 


Sale of business as passing good-will 
without mention thereof, see notes in 18 
Ann, Cas, 433; Ann. Cas. 1917A, 1015; 
5. L. BR. A: (N.S.) 1077, 


6815. Title deeds. 


ACQUISITION OF PROPERTY. 
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Vendor’s rights as affected by sale of 
good-will in business, see notes in 48 Am. 
Rep. 223; 11 Ann. Cas. 573; 21 Ann. Cas. 
427; Ann. Cas. 1914B, 587. 

Right of partner to dispose of firm’s 
good-will, see notes in 96 A. S. R. 610; 
20 Ann. Cas. 582; 15 L. R. A. 463; 5 
Ay Tas Bas11 82, 


Instruments essential to the title of real property, 


and which are not kept in a public office as a record pursuant to law, 
belong to the person in whom, for the time being, such title may be 


vested, and pass with the title. 


History: En. Sec. 1373, Civ. C. 1895; re-en. Sec. 4568, Rev. C. 1907. Cal. Civ. C. 


Sec. 994. Field Civ. C. Sec. 438. 


CHAPTER 11. 
ACQUISITION OF PROPERTY—BY OCCUPANCY. 


Section 6816. 
6817. 
6818. 


Property—How Acquired. 
Simple Occupancy. 
Prescription. 


6816. Property—How acquired. Property is acquired by: 


1. Occupancy; 
2. Accession; 
3. Transfer; 
4, Will; or, 

5. Succession. 


History: En. Sec. 1380, Civ. C. 1895; re-en. Sec. 4569, Rev. C. 1907. Cal. Civ. C. 


Sec. 1000. 


6817. Simple occupancy. Occupancy for any period confers a title 
sufficient against all except the state and those who have title by prescrip- 
tion, accession, transfer, will, or succession. 


History: En. Sec. 1390, Civ. C. 1895; 
re-en. Sec. 4570, Rev. C. 1907. Cal. Civ. C. 
Sec. 1006. Field Civ. C. Sec. 440. 


Actual residence as essential to occu- 
pancy of land, see note in 20 Ann. Cas. 
830. 


6818. Prescription. Occupancy for the period prescribed by the Code 
of Civil Procedure as sufficient to bar an action for the recovery of the 
property confers a title thereto, denominated a title by prescription, which 


is sufficient against all. 
History: En. Sec. 1391, Civ. C. 1895; 


re-en. Sec. 4571, Rev. C. 1907. Cal. Civ. C. 


Sec. 1007. Field Civ. C. Sec. 441. 


This section appears to recognize the 
doctrine that adverse use by the public for 
the period named in the statute of limita- 
tions will establish a highway by pre- 
scription, but the title will be confined to 
the very way traveled during the period, 
unless an attempt has been made by the 
proper authorities to erect a highway, 
when the extent of the title will be meas- 
ured by the claim exhibited by the pro- 
ceedings. State v. Auchard, 22 Mont. 14, 
16, 55 Pae. 361. 


If a defendant in ejectment proves ad- 
verse possession, in himself and in his: 
predecessor, for the required statutory 
period, he shows a title absolutely in him- 
self to the disputed land. Rude v. Mar- 
shall, 54 Mont. 27, 30, 166 Pac. 298. 


The title to an easement, though ac- 
quired by prescription, is as effective as 
though it had been evidenced by deed. 
Babock v. Gregg, 55 Mont. 317, 322, 178 
Pac. 284, 


Creation of title by prescription, see 
notes in 14 Am. Dec. 67; 95 A. S. R. 671. 
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CHAPTER 12. 
ACQUISITION OF REAL PROPERTY BY ACCESSION—FIXTURES—BANKS OF 


STREAMS—ISLANDS. 
Section 6819. Fixtures 
6820. Alluvion. 
6821. Sudden Removal of Bank. 


6822. Islands in Navigable Streams. 

6823. In Unnavigable Streams. 

6824. Islands Formed by Division of Stream. 
6825. Fixtures—Removal of by Tenant. 


6819. Fixtures. When a person affixes his property to the land of 
another, without an agreement permitting him to remove it, the thing 
affixed, except as provided in section 6825, belongs to the owner of the 
land, unless he chooses to require the former to remove it. 


Related section: 6669. portions of an existing public highway 


History: En. Sec. 1400, Civ. C. 1895; 
re-en. Sec. 4572, Rev. C. 1907. Cal. Civ. C. 
Sec. 1013. Based on Field Civ. C. Sec. 442. 


A person who enters upon and volun- 


separated by a river is not the owner of 
the bridge, because to all intents and pur- 
poses it belongs to the public. State ex 
rel. Donlan v. Board of Commrs., 49 Mont. 
517, 523, 143 Pace. 984. 


tarily constructs a bridge so as to connect 


6820. Alluvion. Where, from natural causes, land forms by imper- 
ceptible degrees upon the bank of a river or stream, navigable or not 
navigable, either by accumulation of material or by the recession of the 
stream, such land belongs to the owner of the bank, subject to any 
existing right-of-way over the bank. 


History: En. Sec. 1401, Civ. C. 1895; 
re-en. Sec. 4573, Rev. C. 1907. Cal. Civ. C. 
Sec. 1014. Field Civ. C. Sec. 443. 


Alluvion and reliction and the title 


acquired thereby, see note in 33 Am. Dec. 
276. 

Accretion, alluvion and avulsion, see 
notes in 35 A. 8. R. 307; 58 L. R. A. 193. 


6821. Sudden removal of bank. If a river or stream, navigable or 
not navigable, carries away, by sudden violence, a considerable and dis- 
tinguishable part of a bank, and bears it to the opposite bank, or to 
another part of the same bank, the owner of the part carried away may 
reclaim it within a year after the owner of the land to which it has been 
united takes possession thereof. 


History: En. Sec. 1402, Civ. C. 1895; 
re-en. Sec. 4574, Rev. C. 1907. Cal. Civ. C. 
Sec. 1015. Field Civ. C. Sec. 444. 


Effect of sudden submergence upon title 
to land, see note in 38 L. R. A. 849. 


Right to follow accretions across divi- 
sion line previously submerged by action 
of water, see notes in 51 L. RB. A. 425; 
8 A. L. R. 640. 


6822. Islands, in navigable streams. Islands and accumulations of 
land, formed in the beds of streams which are navigable, belong to the 
state, if there is no title or prescription to the contrary. 


History: En. Sec. 1403, Civ. C. 1895; 
re-en. Sec. 4575, Rev. C. 1907. Cal. Civ. C. 
Sec. 1016. Field Civ. C. Sec. 445. 


Application of law of accretion to 
islands, see note in 72 A. 8. R. 280. 

Title to islands as between state and 
subject, see note in 58 L. R. A. 673. 


6823. In unnavigable streams. An island, or accumulation of land, 
formed in a stream which is not navigable, belongs+to the owner of the 
shore on that side where the island or accumulation is formed; or, if not 
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formed on one side only, to the owners of the shore on the two sides, 
divided by an imaginary line drawn through the middle of the river. 


History: En. Sec. 1404, Civ. C. 1895; Ann. Cas. 1918E, 998; 21 L. R. A. 776; 
re-en. Sec. 4576, Rev. C. 1907. Cal. Civ.C. 25 L. R. A. (N. 8S.) 257; L. R. A. 1917B, 


Sec. 1017. Field Civ. C. Sec. 446. 786. 
Rule for apportionment of accretions qivision “gf accretions eee, note i 12 

between riparian proprietors, see notes in L. B. A. (N. 8.) 687 ? 

122 A. S. R. 982; Ann. Cas. 1914A, 481; » R.A, (N.S. : 


6824. Islands formed by division of stream. If a stream, navigable or 
not navigable, in forming itself a new arm, divides itself and surrounds 
land belonging to the owner of the shore, and thereby forms an island, 
the island belongs to such owner. 


History: En. Sec. 1405, Civ. C. 1895; re-en. Sec. 4577, Rev. C. 1907. Cal. Civ. C. 
Sec. 1018. Field Civ. C. Sec. 447. 


6825. Fixtures—Removal of by tenant. A tenant may remove from 
the demised premises, any time during the continuance of. his term, 
anything affixed thereto for purposes of trade, manufacture, ornament, 
or domestic use, if the removal can be effected without injury to the 
premises, unless the thing has, by the manner in which it is affixed, 
become an integral part of the premises. 


History: En. Sec. 1406, Civ. C. 1895; re-en. Sec. 4578, Rev. C. 1907. Cal. Civ. C. 
Sec. 1019. 


CHAPTER 18. 
ACQUISITION OF PERSONAL PROPERTY BY ACCESSION—UNION OF PARTS. 


Section 6826. Accession by Uniting Several Things. 
6827. Principal Part, What Deemed to Be. 
6828. Same—The More Valuable or Bulky. 
6829. Uniting Materials and Workmanship. 
_ 6830. Inseparable Materials. 
6831. Materials of Several Owners. 
6832.  Wilful Trespassers. 
6833. Owner May Elect Between the Thing and Its Value. 
6834. Wrongdoer Liable in Damages. 


6826. Accession by uniting several things. When things belonging to 
different owners have been united so as to form a single thmg, and cannot 
be separated without injury, the whole belongs to the owner of the thing 
which forms the principal part; who must, however, reimburse the value 
of the residue to the other owner, or surrender the whole to him. 


History: En. Sec. 1410, Civ. C. 1895; re-en. Sec. 4579, Rev. C. 1907. Cal. Civ. C. 
Sec. 1025. Field Civ. C. Sec. 449. 


6827. Principal part, what deemed to be. That part is deemed to be 
the principal to which the other has been united only for the use, orna- 
ment, or completion of the former, unless the latter is the more valuable, 
and has been united without the knowledge of its owner, who may, in the 
latter case, require it to be separated and returned to him, although some 
injury should result to the thing to which it has been united. 


History: En. Sec. 1411, Civ. C. 1895; re-en. Sec. 4580, Rev. C. 1907. Cal. Civ. C. 
Sec. 1026. Field Civ. C. Sec. 450. 
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6828. Same—The more valuable or bulky. If neither part can be 
considered the principal, within the rule prescribed by the last section, 
the more valuable, or, if the values are nearly equal, the most considerable 
in bulk, is to be deemed the principal part. 


History: En. Sec. 1412, Civ. C. 1895; re-en. Sec. 4581, Rev. C. 1907. Cal. Civ. C. 
Sec. 1027. Field Civ. C. Sec. 451. 


6829. Uniting materials and workmanship. If one makes a thing from 
materials belonging to another, the latter may claim the thing on reim- 
bursing the value of the workmanship, unless the value of the workmanship 
exceeds the value of the materials, in which case the thing belongs to the 
maker, on reimbursing the value of the materials. 


History: En. Sec. 1413, Civ. C. 1895; Accession by labor bestowed upon per- 
re-en. Sec. 4582, Rev. C. 1907. Cal. Civ. C. sonal property, see note in 26 Am. Rep. 
Sec. 1028. Field Civ. C. Sec. 452. 525. 


Title by accession to crops, fruit and 
timber wrongfully severed, see note in 
32 L. R. A. 422. 


Alterations in the form of property 
which do not affect title by accession, see 
notes in 4 Am. Dec. 369; 5 Am. Dee. 205. 


6830. Inseparable materials, Where one has made use of materials 
which in part belong to him and in part to another, in order to form a 
thing of a new description, without having destroyed any of the materials. 
but in such a way that they cannot be separated without inconvenience, 
the thing formed is common to both proprietors; in proportion, as respects 
the one, of the materials belonging to him, and as respects the other, of 
the materials belonging to him and the price of his workmanship. 


History: En. Sec. 1414, Civ. C. 1895; re-en. Sec. 4583, Rev. C. 1907. Cal. Civ. C. 
Sec. 1029. Field Civ. C. Sec. 453. 


6831. Materials of several owners. When a thing has been formed by 
the admixture of several materials of different owners, and neither can be 
considered the principal substance, an owner without whose consent the 
admixture was made may require a separation, if the materials can be 
separated without inconvenience. If they cannot be thus separated, the 
owners acquire the thing in common, in proportion to the quantity, quality, 
and value of their materials; but if the materials of one were far superior 
to those of the others, both in quantity and value, he may claim the thing 
on reimbursing to the others the value of their materials. 


History: En. Sec. 1415, Civ. C. 1895; re-en. Sec. 4584, Rev. C. 1907. Cal. Civ. C. 
Sec. 1030. Field Civ. C. Sec. 454. 


6832. Wilful trespassers. The foregoing sections of this article are 
not applicable to cases in which one wilfully uses the materials of another 
without his consent; but, in such cases, the product belongs to the owner 
of the material, if its identity can be traced. 


History: En. Sec. 1416, Civ. C. 1895; re-en. Sec. 4585, Rev. C. 1907. Cal. Civ. C. 
Sec. 1031. Field Civ. C. Sec. 455. 


6833. Owner may elect between the thing and its value. In all cases 
where one whose material has been used without his knowledge, in order 
to form a product of a different description, can claim an interest in such 
product, he has an option to demand either restitution of his material in 
kind, in the same quantity, weight, measure, and quality, or the value 
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thereof; or, where he is entitled to the product, the value thereof in place 
of the product. 


History: En. Sec. 1417, Civ. C. 1895; ing timber which has been manufactured 
re-en. Sec. 4586, Rev. C. 1907. Cal. Civ. ©. into lumber after expiration of time, stipu- 
Sec. 1032. Field Civ. C. Sec. 456. lated for removal, see note in 29 L. R. A. 


Rights and remedies of owner of stand- (N. 8S.) 552. 


6834. Wrongdoer liable in damages. One who wrongfully employs 
materials belonging to another is liable to him in damages, as well as under 
the foregoing provisions of this chapter. 


History: En. Sec. 1418, Civ. C. 1895; re-en. Sec. 4587, Rev. C. 1907. Cal. Civ. O. 
Sec. 1033. Field Civ. C. Sec. 457. 


CHAPTER 14. 


ACQUISITION OF PROPERTY BY TRANSFER—GRANTS AND THEIR 
INTERPRETATION. 


Section 6835. Transfer Defined. 
6836. Voluntary Transfer. 
6837. What May Be Transferred. 
6838. Possibility. 
6839. Right of Re-entry Can Be Transferred. 
6840. Owner Ousted of Possession May Transfer. 
6841. When Oral. 
6842. Grant Defined. 
6843. Delivery Necessary. 
6844. Date. 
6845. Delivery to Grantee Is Necessarily Absolute. 
6846. Delivery in Escrow. ; 
6847. Surrendering or Canceling Grant Does Not Reconvey, 
6848. Constructive Delivery. 
6849. Grants—How Interpreted. 
6850. “Limitations—How Controlled. 
6851. Recitals—When Resorted to. 
6852. Interpretation Against Grantor. 
6853. Irreconcilable Provisions. 
6854. Meaning of “Heirs” and “Issue” in Certain Remainders. 
6855. Words of Inheritance Unnecessary. 
6856. What Title Passes. 
6857. Incidents. 
6858. Grant May Inure to Benefit of Stranger. 


6835. Transfer defined. Transfer is an act of the parties, or of the 
law, by which the title to property is conveyed from one living person to 
another. 


History: En. Sec. 1430, Civ. C. 1895; re-en. Sec. 4588, Rev. ©. 1907. Cal. Civ. C. 
Sec. 1039. Field Civ. C. Sec. 458. 


6836. Voluntary transfer. A voluntary transfer is an executed con- 
tract subject to all rules of law concerning contracts in general; except 
that a consideration is not necessary to its validity. 


History: En. Sec. 1431, Civ. C. 1895; re-en. Sec. 4589, Rev. C. 1907. Cal. Civ. C. 
Sec. 1040. Field Civ. C. Sec. 459. 


6837. What may be transferred. Property of any kind may be trans- 
ferred, except as otherwise provided by this chapter. 


History: En. Sec. 1440, Civ. C. 1895; re-en. Sec. 4590, Rev. C..1907. Cal. Civ. Cc. 
Sec. 1044. Field Civ. C. Sec. 460. 
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6838. Possibility. A mere possibility, not coupled with an interest, 


cannot be transferred. 
History: En. Sec. 1441, Civ. C. 1895; 


re-en. Sec. 4591, Rev. C. 1907. Cal. Civ. C. 


Sec. 1045. Field Civ. C. Sec. 461. 


This section being identical in terms 
with a section of the California Civil Code, 
the presumption must be indulged that in 
adopting it the legislature intended that 
the same construction should prevail in 
this jurisdiction as prevailed in the state 
from which it was borrowed. Winslow v. 
Dundom, 46 Mont. 71, 80, 125 Pac. 136. 

Where an option contract for the sale 
of real property was silent upon the ques- 
tion of its assignability and the inten- 


tion of the parties was not shown to have 
been that the right created should be 
personal to the option holder, and the 
agreement involved simply the cash pay- 
ment of the amount of the purchase price 
mentioned in it, the right was assignable, 
and enforceable in a court of equity. 
Winslow v. Dundom, 46 Mont. 71, 82, 
125 Pac. 136. 


Sale of property not in existence, see 
note in 81 A. S§. R. 42. 

Assignment of expectancies or possibili- 
ties, see note in 56 A. S. R. 339. 


6839. Right of re-entry can be transferred. A right of re-entry, or of 
repossession for breach of condition subsequent, can be transferred. 


History: En. Sec. 1442, Civ. C. 1895; re-en. Sec. 4592, Rev. C. 1907. Cal. Civ. C. 


Sec. 1046. Based on Field Civ. C. Sec. 462. 


6840. Owner ousted of possession may transfer. 


Any person claiming 


title to real property in the adverse possession of another may transfer it 
with the same effect as if in actual possession. 


History: 
Sec. 1047. 


En. Sec. 1443, Civ. C. 1895; re-en. Sec. 4593, Rev. C. 1907. 


Cal. Civ. C. 


6841. When oral. <A transfer may be made without writing in every 
case in which a writing is not expressly required by statute. 


History: En. Sec. 1450, Civ. C. 1895; 
re-en. Sec. 4594, Rev. C. 1907. Cal. Civ. C. 
Sec. 1052. Field Civ. C. Sec. 463. 


Cited or applied as section 1450, Civil 


Code, in Flinner v. McVay, 37 Mont. 306, 
313, 96 Pac. 340; as section 4594, Revised 
Codes, in Willoburn Ranch Co. v. Yegen, 
49 Mont. 101, 110, 140 Pac. 231. 


6842. Grant defined. A transfer in writing is called a grant, or 


conveyance, or bill of. sale. 


The term ‘‘grant,’’ in this chapter, includes 


all these instruments, unless it is specially applied to real property. 


History: 
Sec. 1053. 


En. Sec. 1451, Civ. C. 1895; re-en. Sec. 4595, Rev. C. 1907. Cal. Civ. C. 


6843. Delivery necessary. A grant takes effect, so as to vest the 
interest intended to be transferred, only upon its delivery by the grantor. 


History:. En. Sec. 1452, Civ. C. 1895; 
re-en. Sec. 4596, Rev. C. 1907. Cal. Civ. C. 
Sec. 1054. Field Civ. C. Sec. 465. 


Delivery being a necessity, if a husband 
and wife give an option to purchase land, 
and deposit a deed in escrow to be deliv- 
ered when the option is exercised, but 
the husband dies before its delivery, his 
widow is entitled to dower in the land of 
which her husband died seized, though the 
deed was delivered after his death by the 
depositary. Tyler v. Tyler, 50 Mont, 65, 
73, 144 Pac. 1090. 


What constitutes delivery of deed, see 
notes in 16 Am. Dec. 35; 58 Am. Rep. 289; 
531A. S. R. 537; 54 L. R. A. 865; 9 I. R.A. 
(N. 8.) 224; 38 L. R. A. (N. 8.) 941. 

Deposit of deed by grantor for registra- 
tion as delivery thereof to grantee, see 
motes in’ 7 Ann. Cas. 226; 38 L. R. A. 
(N. 8.) 941. 

Efficiency of deposit of deed with third 
person to be delivered after grantor’s 
death, see notes in Ann. Cas. 1915C, 378, 
385, 388. 

Deposit of deed in mail as a delivery, 
see note in 5 A. L. R. 1664, 


373 


6844-6848] 


ACQUISITION OF PROPERTY. 


[Part IV 


6844. Date. A grant duly executed is presumed to have been deliv- 


ered at its date. 
History: En. Sec. 1453, Civ. C. 1895; 


re-en. Sec. 4597, Rev. C. 1907. Cal. Civ. C. 


Sec. 1055. Field Civ. C. Sec. 466. 


Cited or applied as section 4597, Revised 
Codes, in Dubbels v. Thompson, 49 Mont. 
550, 557, 143 Pac. 986. 


Presumption as to date of delivery where 
dates of deed and acknowledgment differ, 
see notes in 86 Am. Dec. 63; 15 Ann. Cas. 
151. 


6845. Delivery to grantee is necessarily absolute. A grant cannot be 
delivered to the grantee conditionally.’ Delivery to him, or to his agent 
as such, is necessarily absolute, and the instrument takes effect thereupon, 
discharged of any condition on which the delivery is made. 


History: En. Sec. 1454, Civ. C. 1895; re-en. Sec. 4598, Rev. C. 1907. 


Sec. 1056. Field Civ. C. Sec. 467. 


6846. Delivery in escrow. 


Cal. Civ. C. 


A grant may be deposited by the grantor 


with a third person, to be delivered on performance of a condition, and, 


on delivery by the depositary, it will take effect. 


While in the possession 


of the third person, and subject to condition, it is called an escrow. 


En. Sec. 1455, Civ. C. 1895; 


History: 


re-en. Sec. 4599, Rev. C. 1907. Cal. Civ. C. 
Sec. 1057. Based on Field Civ. C. Sec. 468. 


Delivery of a deed in escrow by the 
depositary, after the death of the grantor, 
does not, under the doctrine of relation, 
relate back either to the date of the instru- 
ment or its delivery to the depositary, so 
as to defeat the right of dower. Tyler v. 
Tyler, 50 Mont. 65, 73, 144 Pac. 1090. 

An “escrow” is a written instrument 
delivered to a third person to take effect 
upon the happening of a contingency and 
delivery of it to the person entitled to it. 
Under this definition, neither money nor 
a receipted bill, deposited in bank under 
an agreement between the parties to a 
proposed lease of coal land, could prop- 


erly become the subject of an escrow, 
neither being a written contract. Glen- 
denning v. Slayton, 55 Mont. 586, 593, 
P79IPac SLT. 

Where an owner sells his land on the 
instalment plan and places the contract 
and deed in escrow, to be delivered to 
the purchaser upon completion of the pay- 
ments, the latter does not obtain title 
until all of the payments are made; until 
then, the title is in the vendor. Knapp v. 
Andrus, 56 Mont. 37, 42, 180 Pae. 908. 


Delivery of deed in escrow, see notes in 
53 A. S. -R. 555. 

Necessity that condition upon which 
deed is delivered in escrow be in writing, 
see note in 16 Ann. Cas. 97. 


6847. Surrendering or canceling grant does not reconvey. Redeliver- 
ing a grant of real property to the grantor, or canceling it, does not 


operate to retransfer the title. 


History: 


Sec. 1058. Field Civ. C. Sec. 469. 


En. Sec. 1456, Civ. C. 1895; re-en. Sec. 4600, Rev. C. 1907. Cal. Civ. C. 


6848. Constructive delivery. Though a grant be not actually delivered 
into the possession of the grantee, it is yet to be deemed constructively 


delivered in the following cases: 


1. Where the instrument is, by the agreement of the parties at the 
time of execution, understood to be delivered, and under such circumstances 
that the grantee is entitled to immediate delivery; or, 

2. Where it is delivered to a stranger for the benefit of the grantee, 
and his assent is shown, or may be presumed. 


History: 


Sec. 1059. Field Civ. C. Sec. 470. 


En. Sec. 1457, Civ. C. 1895; 
re-en. Sec. 4601, Rev. C. 1907. Cal. Civ. C. 


Delivery of deed to third person for the 
use of the grantee, see note in 40 Am. 
Rep. 217. 
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6849. Grants—How interpreted. Grants are to be interpreted in like 
manner with contracts in general, except so far as is otherwise provided 
in this chapter. 


History: En. Sec. 1470, Civ. C. 1895; re-en. Sec. 4602, Rev. C. 1907. Cal. Civ. C. 
Sec. 1066. Field Civ. C. Sec. 472. 


6850. Limitations—How controlled. A clear and distinct limitation in 
a grant is not controlled by other words less clear and distinct. 


History: En. Sec. 1471, Civ. C. 1895; re-en. Sec. 4603, Rev. C. 1907. Cal. Civ. C. 
Sec. 1067. Field Civ. C. Sec. 473. 


6851. Recitals—When resorted to. If the operative words of a grant 
are doubtful, recourse may be had to its recitals to assist the construction. 


History: En. Sec. 1472, Civ. C. 1895; Construction of habendum clauses in con- 
re-en. Sec. 4604, Rev. C. 1907. Cal. Civ. C. nection with premises, see notes in 8 Ann, 
Sec. 1068. Field Civ. C. Sec. 474. Cas. 444; Ann. Cas. 1915A, 1248; Ann. 


Construction of repugnant clauses of Cas. 1917D, 661; "Ann. Cas. 1918H, 880. 


deeds, see note in 111 A. 8. R. 770. 


6852. Interpretation against grantor. A grant is to be interpreted in 
favor of the grantee, except that a reservation in any grant, and every 
grant by a public officer or body, as such, to a private party, is to be 
interpreted in favor of the grantor. 


History: En. Sec. 1473, Civ. C. 1895; re-en. Sec. 4605, Rev. C. 1907. Cal. Civ. C. 
Sec. 1069. Field Civ. C. Sec. 475. 


6853. Irreconcilable provisions. If several parts of a grant are abso- 
lutely irreconcilable, the former part prevails. 


History: En. Sec. 1474, Civ. C. 1895; re-en. Sec. 4606, Rev. C. 1907. Cal. Civ. C. 
Sec. 1070. Field Civ. C. Sec. 476. 


6854. Meaning of ‘‘heirs’’ and ‘‘issue’’ in certain remainders. Where 
a future interest is limited by a grant to take effect on.the death of any 
person without heirs, or heirs of his body, or without issue, or in equivalent 
words, such words must be taken to mean successors, or issue living at the 
death of the person named as ancestor. 


History: Ap. p. Sec. 44, p. 486, Bannack amd. Sec. 1475, Civ. C. 1895; re-en. Sec. 
Stat.; re-en. Sec. 44, p. 403, Cod. Stat. 1871; 4607, Rev. C. 1907. Cal. Civ. C. Sec. 1071. 
re-en. Sec. 221, 5th Div. Rev. Stat. 1879; Field Civ. C. Sec. 477. 
re-en. Sec. 279, 5th Div. Comp. Stat. 1887; 


6855. Words of inheritance unnecessary. Words of inheritance or 
succession are not requisite to transfer a fee in real property. 


History: En. Sec. 1476, Civ. C. 1895; Grant under statute dispensing with 
re-en. Sec. 4608, Rev. C. 1907. Cal. Civ. C. words of inheritance as affected by sub- 
Sec. 1072. Field Civ. C. Sec. 478. sequent restrictive clause in deed, see note 


in Ann. Cas. 1913B, 418. 


6856. What title passes. A transfer vests in the transferee all the 
actual title to the thing transferred which the transferrer then has, unless 
a different intention is expressed or is necessarily implied. 


History: En. Sec. 1490, Civ. C. 1895; re-en. Sec. 4609, Rev. C. 1907. Cal. Civ. C. 
Sec. 1083. Based on Field Civ. C. Sec. 479. 
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6857. Incidents. The transfer of a thing transfers also all its incidents, 
unless expressly excepted; but the transfer of an incident to a thing does 


not transfer the thing itself. 
History: En. Sec. 1491, Civ. C. 1895; 


re-en. Sec. 4610, Rev. C. 1907. Cal. Civ. C. 


Sec. 1084. Field Civ. C. Sec. 481. 


Where a deed conveyed timber together 
with an easement of way across the land 
to remove it, in fee simple, the convey- 
ance of the easement expressed without 
limitation as to time did not show an 
intent that the grantee’s right in the tim- 


to remove it within a reasonable time, 
since the incidents of the grant take their 
character from the interest to which they 
are attached. R. M. Cobban Realty Co. v. 
Donlan, 51 Mont. 58, 67, 149 Pac. 484. 


Easement appurtenant as passing under 
conveyance containing no reference to 
“appurtenances,” etc., see note in 20 Ann. 


ber should be lost by reason of the failure Cas, 1212. 


6858. Grant may inure to benefit of stranger. A present interest, and 
the benefit of a condition or covenant respecting property, may be taken 
by any natural person under a grant, although not named a party thereto. 


History: En. Sec. 1492, Civ. C. 1895; re-en. Sec. 4611, Rev. C. 1907. Cal. Civ. C. 
Sec. 1085. Field Civ. C. Sec. 482. 


CHAPTER 15. 
TRANSFER OF REAL PROPERTY—METHOD AND EFFECT. 


Section 6859. Requisites for Transfer of Certain Estates. 


6860. Form of Grant. 

6861. Grant by Married Woman—How Acknowledged. 

6862. Power of Attorney of Married Woman—How Acknowledged. 
6863. Attorney in Fact—How Must Execute for Principal. 
6864. Change of Former Name of Owner. 

6865. What Hasements Pass With Property. 

6866. When Fee Simple is Presumed to Pass. 

6867. Subsequently Acquired Title Passes by Operation of Law. 
6868. Grant—How Far Conclusive on Purchasers. 

6869. Conveyances by Owner for Life or for Years. 

6870. Grant Made on Condition Subsequent. 

6871. Grant on Condition Precedent. 

6872. Attornment of Tenant—When Unnecessary. 

6873. Boundary by Highway—What Passes. 

6874. Implied Covenants. 

6875. What the Term “Encumbrances” Embraces. 

6876. Lineal and Collateral Warranties Abolished. 


6859. Requisites for transfer of certain estates. An estate in real 
property, other than an estate at will or for a term not exceeding one 
year, can be transferred only by operation of law, or by an instrument in 
writing subscribed by the party disposing of the same, or by his agent 
thereunto authorized by writing. 


History: En. Sec. 1500, Civ. C. 1895; 
re-en. Sec. 4612, Rev. C. 1907, Cal. Civ. C. 
Sec. 1091. Field Civ. C. Sec. 483. 


An easement is an interest in land that 


cannot be created, granted, or transferred 
except by operation of law, by an instru- 
ment in writing, or by prescription. Smith 
v. Denniff, 24 Mont. 20, 22, 60 Pac. 398. 


6860. Form of grant. A grant of an estate in real property may be 
made in substance as follows: 

1; AB, in consideration. of i... 2.44 dollars now paid, grant to C D 
all the real property situated in (insert name of county) county, state of 
Montana, bounded (or described) as follows: (Here insert description. 
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or, if the land sought to be conveyed has a descriptive name, it may be 
described by the name, as, for instance, ‘The Norris ranch.’) 
‘“Witness my hand this (insert day) day of (insert month), 19... 
SRN Be 


History: En. Sec. 1501, Civ. C. 1895; re-en, Sec. 4613, Rev. C. 1907. Cal. Civ. C. 
Sec. 1092. 


6861. Grant by married woman—How acknowledged. No estate in 
the real property of a married woman passes by any grant purporting to 
be executed or acknowledged by her, unless the grant or instrument is 
acknowledged by her in the manner prescribed by sections 6911 and 6916. 


History: En. Sec. 1502, Civ. C. 1895; re-en. Sec. 4614, hehe C. 1907. Cal. Civ. C. 
Sec. 1093. Based on Field Civ. C. Sec. 486, 


6862. Power of attorney of married woman—How acknowledged. A 
power of attorney of a married woman, authorizing the execution of an 
instrument transferring an estate in her separate real property, has no 
validity for that purpose unless acknowledged by her in the manner EO, 
vided in sections 6911 and 6916. 


History: En. Sec. 1503, Civ. C. 1895; Mode of executing power of attorney by 
re-en. Sec. 4615, Rev. C. 1907. Cal. Civ. C. married woman, see note in 84 A. S. R. 
Sec. 1094. 769. 


6863. Attorney in fact—How must execute for principal. When an 
attorney in fact executes an instrument transferring an estate in real 
property, he must subscribe the name of his principal to it, and his own 
name as attorney in fact. 

History: En. Sec. 1504, Civ. C. 1895; in this section. Shackleton v. A. C. A. 
re-en. Sec. 4616, Rev. C. 1907. Cal. Civ. C. M. E. Ch., 25 Mont. 421, 424, 65 Pac. 428. 


Sec. 1095. Cited or applied as section 1504, Civil 
The common-law rule that deeds exe- Code, in Landt v. Schneider, 31. Mont. 15, 


cuted by an agent or attorney in fact 20, 77 Pac. 307. 
should be executed in the name of the 

principal has not been abrogated in this Certificate of acknowledgment by attor- 
state. The rule, in part, finds expression ney in fact, see note in 108 A. 8, R. 577. 


6864. Change of former name of owner. Any person in whom the 
title of real estate is vested, who shall afterwards, from any cause, have 
his or her name changed, shall, in any conveyances of said real estate so 
held, set forth the*name in which he or she derived title to said real 
estate, and a failure to comply with the provisions of this section shall 
subject any such person to a penalty of fifty dollars, to be collected by 
the county attorney of the county in which the real estate is situated, and 
by him paid into the treasury of said county for the benefit of the common 
schools thereof. 


History: En. Sec. 1505, Civ. C. 1895; re-en. Sec. 4617, Rev. C. 1907. Cal. Civ. C. 
Sec. 1096. 


6865. What easements pass with property. A transfer of real prop- 
erty passes all easements attached thereto, and creates in favor thereof an 
easement to use other real property of the person whose estate is trans- 
ferred in the same manner and to the same extent as such property was 
obviously and permanently used by the person whose estate is transferred, 
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for the benefit thereof, at the time when the transfer was agreed upon or 


completed. 


History: En. Sec. 1510, Civ. C. 1895; 
re-en. Sec. 4618, Rev. C. 1907. Cal. Civ. C. 
Sec. 1104. Field Civ. C. Sec. 488. 


6866. When fee simple is presumed to pass. 


When easements pass by implication in 
conveyances, see note in 40 Am. Rep. 537. 

Implied grant of easements, see notes in 
23 Am. Rep. 446; 34 A. 8. BR. 708. 


A fee simple title is 


presumed to be intended to pass by a grant of real property, unless it 
appears from the grant that a lesser estate was intended. 


History: En. Sec. 1511, Civ. C. 1895; 
re-en. Sec. 4619, Rev. C. 1907. Cal. Civ. C. 
Sec. 1105. 


One who executes a deed to a portion 
of a lode claim is presumed to intend to 
pass the best title he has in the ground. 
Collins v. MeKay, 36 Mont. 123, 132, 92 
Pace 295. 

Where a landowner conveyed growing 


timber, with a right of way over the land 
for the purpose of removing it, to the 
buyer, “his heirs and assigns forever,’ 
without limitation or condition, a fee- 
simple estate in the timber passed to the 
grantee, and such grant was not defeated 
by the latter’s failure to cut and remove 
it within a reasonable time. R. M. Cob- 
ban Realty Co. v. Donlan, 51 Mont. 58, 
66, 149 Pac. 484. 


6867. Subsequently acquired title passes by operation of law. Where 
a person purports by proper instrument to grant real property in fee 
simple, and subsequently acquires any title, or claim of title thereto, the 
same passes by operation of law to the grantee, or his successors. 


Related section: 8255. 

History: Ap. p. Sec. 32, p. 401, Cod. 
Stat. 1871; re-en. Sec. 209, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 267, 5th Div. Comp. 
Stat. 1887; amd. Sec. 1512, Civ. C. 1895; 
re-en. Sec. 4420, Rev. C. 1907. Cal. Civ. C. 
Sec. 1106. 


Under this and the next preceding sec- 
tion, a deed purporting to transfer a por- 
tion of a lode claim, which is named there- 


in, located for the purpose of protecting 
a placer claim from possible adverse claim- 
ants prior to procurement of patent for 
the latter, conveyed such portion of the 
afterward patented placer claim, lying 
within the exterior boundaries of the lode 
claim, as could be identified; and it was 
immaterial whether the lode location was 
a valid one as against others or not. 
Collins v. McKay, 36 Mont. 123, 131, 92 
Pac. 295. 


6868. Grant—How far conclusive on purchasers. Every grant of an 
estate in real property is conclusive against the grantor, also against 
every one subsequently claiming under him, except a purchaser or encum- 
brancer who in good faith and for a valuable consideration acquires a title 
or lien by an instrument that is first duly recorded. 


History: En. Sec. 1513, Civ. C. 1895; 
re-en. Sec. 4621, Rev. C. 1907. Cal. Civ. C. 
Sec. 1107. Field Civ. C. Sec. 490. 


lawful claim, not only by the grantor but 
by any other person, except as provided 
in this section. ubbels v. Thompson, 
49 Mont. 550, 555, 143 Pac. 986. 

Cited or applied as section 4621, Revised 
Codes, in Cullen v. Reed, 220 Fed. 356, 357. 


A deed is a declaration that the grantee 
is vested with a clear title, free from any 


6869. Conveyances by owner for life or for years. A grant made by 
an owner of an estate for life or years, purporting to transfer a greater 
estate than he could lawfully transfer, does not work a forfeiture of his 
estate, but passes to the grantee all the estate which the grantor could 
lawfully transfer. 


History: En. Sec. 1514, Civ. C. 1895; re-en. Sec. 4622, Rev. C. 1907. 
Sec. 1108. Field Civ. C. Sec. 491. 


Cal. Civ. C. 


6870. Grant made on condition subsequent. When a grant is made 
upon condition subsequent, and is subsequently defeated by the non- 
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performance of the condition, the person otherwise entitled to hold under 
the grant must reconvey the property to the grantor or his successors, by 


grant, duly acknowledged for record. 


History: En. Sec. 1515, Civ. C. 1895; 
te-en. Sec. 4623, Rev. C. 1907. Cal. Civ. C. 
Sec. 1109. 


Cited or applied as section 4623, Revised 
Codes, in Smith v. Hoffman, 56 Mont. 299, 


What language creates condition sub- 
sequent in deed, see notes in 57 Am. Rep. 
63; 79 A. S. R. 747. 

Conditions subsequent in deeds and 
mode of taking advantage of breaches, 
see notes in 31 A. S. R. 46; 93 A. S. R. 372. 


184 Pac. 842. 


6871. Grant on condition precedent. An instrument purporting to be 
a grant of real property, to take effect upon condition precedent, passes 
the estate upon the performance of the condition. 


History: En. Sec. 1516, Civ. C. 1895; 
re-en. Sec. 4624, Rev. C. 1907. Cal. Civ. C. 
Sec. 1110. 


What are conditions precedent in deeds, 
see note in 102 A. S. R. 366. 


6872. Attornment of tenant—When unnecessary. When real property 
is occupied by a tenant, a grant of any estate therein, by his landlord, 
is valid without an attornment of the tenant to the grantee; but the 
payment of rent to such grantor, by his tenant, before notice of the grant, 
is binding upon the grantee; and the tenant is not liable to the grantee 
for any breach of the condition of the lease until he has had notice of 


the grant. 
History: En. Sec. 1517, Civ. C. 1895; re-en. Sec. 4625, Rev. ©. 1907. Cal. Civ. C. 
Sec. 1111. Field Civ. C. Sec. 493. 


6873. Boundary by highway—What passes. A transfer of land, 
bounded by a highway, passes the title of the person whose estate is 
transferred to the soil of the highway in front of the center thereof, 
unless a different intent appears from the grant. 


History: En. Sec. 1518, Civ. C. 1895; re-en. Sec. 4626, Rev. C. 1907. 
Sec. 1112. Based on Field Civ. C. Sec. 492. 


Cal. Civ. C. 


6874. Implied covenants. From the use of the word ‘‘grant’’ in any 
conveyance by which an estate of inheritance or fee simple or possessory 
title is to be passed, the following covenants, and none other, on the part 
of the grantor for himself and his heirs to the grantee, his heirs and 
assigns, are implied, unless restrained by express terms contained in such 
conveyance: 

1. That previous to the time of the execution of such conveyance, the 
ecrantor has not conveyed the same estate, or any right, title, or interest 
therein, to any person other than the grantee. 

2. That such estate is at the time of the execution of such conveyance 
free from encumbrances done, made, or suffered by the grantor, or any 
person claiming under him. 

Such covenants may be sued upon in the same manner as if they had 
been expressly inserted in the conveyance. 


History: Ap. p. Sec. 50, p. 487, Bannack A eovenant in a deed to warrant and 


Stat.; re-en. Sec. 50, p. 404, Cod. Stat. 1871; 
re-en. Sec. 227, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 285, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1519, Civ. C. 1895; re-en. Sec. 
4627, Rev. C. 1907. Cal. Civ. C. Sec. 1113. 


defend plaintiff’s “right, title, and inter- 
est in and to said premises,’ and the quiet 
and peaceable possession thereof, “unto 
the said party of the second part, his heirs 
and assigns, against the acts and deeds 


379 


6875-6879 | 


of said party of the first part, and all and 
every person and persons whomsoever, 
lawfully claiming or to claim the same,” 
constitutes a sufficient warranty to com- 
pel the grantor to answer for taxes law- 
fully levied on the premises conveyed, 
and existing as a lien thereon at the time 
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of the conveyance thereof. Milot v. Reed, 
11 Mont. 568, 569, 29 Pac. 343. 


Covenants implied in deeds, see note in 
2 Am. Dee. 234. - 
Recitals in a deed as basis of implied - 
covenants of title, see note in 18 L. R. A. 


343, 


6875. What the term ‘‘encumbrances’’ embraces. The term ‘‘encum- 
brances’’ includes taxes, assessments, and all liens upon real property. 


History: En. Sec. 1520, Civ. C. 1895; re-en. Sec. 4628, Rev. C. 1907. Cal. Civ. C. 
Sec. 1114. : 


6876. Lineal and collateral warranties abolished. Lineal and collateral 
warrants, with all their incidents, are abolished; but the heirs and devisees 
of every person who has made any covenant or agreement in reference to 
the title of, in, or to any real property, are answerable upon such cove- 
nant or agreement to the extent of the land descended or devised to them, 
in the cases and in the manner prescribed by law. 


History: En. Sec. 49, p. 487, Bannack re-en. Sec. 284, 5th Div. Comp. Stat. 1887; 
Stat.; re-en. Sec. 49, p. 403, Cod. Stat. 1871; amd. Sec. 1521, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 226, 5th Div. Rev. Stat. 1879; 4629, Rev. C. 1907. Cal. Civ. C. Sec. 1115. 


CHAPTER 16. 
TRANSFER OF PERSONAL PROPERTY—MODES OF TRANSFER GIFTS. 
Section 6877. When Must Be in Writing. 


6878. Transfer by Sale, etc. 

6879. Transfer of Title Under Sale. 

6880. Transfer of Title Under Executory Agreement for Sale, 
6881. When Buyer Acquires Better Title Than Seller Has. 
6882. Gifts Defined. 

6883. Gift—How Made. 

6884. Gift Not Revocable. 

6885. Gift in View of Death Defined. 

6886. When Gift Presumed to Be in View of Death. 

6887. Revocation of Gift in View of Death. 

6888. Effect of Will Upon Gift. 

6889. When Treated as Legacy. 


6877. When must be in writing. An interest in an existing trust can 
be transferred only by operation of law, or by a written instrument, sub- 
seribed by the person making the transfer, or by his agent. 


History: En. Sec. 1530, Civ. C. 1895; re-en. Sec. 4630, Rev. C. 1907. Cal. Civ. C. 
Sec. 1135. Based on Field Civ. C. Sec. 495. 


6878. Transfer by sale, etc. The mode of transferring other personal 
property by sale is regulated by sections 7581 to 7631 of this code. 


History: En. Sec. 1531, Civ. C. 1895; re-en. Sec. 4631, Rev. C. 1907. Cal. Civ. C. 
Sec. 1136. Field Civ. C. Sec. 496. 


' 6879. Transfer of title under sale. The title to personal property, 
sold or exchanged, passes to the buyer whenever the parties agree upon 
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a present transfer, and the thing itself is identified, whether it is separated 


from other things or not. 


. History: En. Sec. 1540, Civ. C. 1895; 
_ re-en. Sec. 4632, Rev. C. 1907. Cal. Civ. C. 
Sec. 1140. Field Civ. C. Sec. 497. 


The actual passing of a title, as between 
the parties to a contract of sale of per- 
sonal property, depends upon the inten- 
tion of the parties and the identification 
of the thing sold. Adlam vy. McKnight, 
32 Mont. 349, 353, 80 Pac. 613. 

Evidence held insufficient to show that an 
agreement to sell certain cattle amounted 
to an actual sale, so as to make the vendee, 
who prior to delivery promised to retain 
a part of the purchase price and pay it 
to a ereditor of the vendor, indebted to 
such creditor on account thereof. Adlam 
v. McKnight, 32 Mont. 349, 353, 80 Pac. 
613. 


6880. Transfer of title under executory agreement for sale. 


Where a buyer, in anticipation of a sale, 
gave a note and mortgage to a bank on 
the chattels which were the _ subject- 
matter of the transaction, the considera- 
tion being credit at the bank to the seller 
in the amount of the purchase price, and 
the bank failed to extend such credit, the 
sale was incomplete, title remained in the 
seller, and the note and mortgage were 
void, the latter constituting no obstacle 
to the enforcement of the lien of a sub- 
sequent mortgage given by the owner. 
Loud v. Hanson, 53 Mont. 445, 449, 164 
Pace. 544. 


When title passes to buyer under sale, 
see note in 138 A. S. R. 905.- 


Title is 


transferred by an executory agreement for the sale or exchange of 
personal property only when the buyer has accepted the thing, or when 
the seller has completed it, prepared it for delivery, and offered it to the 
buyer, with intent to transfer the title thereto, in the manner prescribed 
by the chapter upon offer of performance. 


History: En. Sec. 1541, Civ. C. 1895; When title to vessel or article to be 
re-en. Sec. 4633, Rev. C. 1907. Cal. Civ. C. built or manufactured passes by sale, see 
Sec. 1141. Field Civ. C. Sec. 498. note in 62 Am. Dee. 65; 50 L. R. A. (N. 8S.) 


Cited or applied as section 4633, Revised ae 
Codes, in Welch v. Nichols, 41 Mont. 435, 
441, 110 Pae. 89. 


When title passes to article contracted 
for and price payable in instalments dur- 
ing construction, see note in 10 Ann, Cas. 


When title passes to goods sold from oN 


mass, see notes in 9 Ann. Cas. 26; 26 
LR. As N.S.) 21. 


6881. When buyer acquires better title than seller has. Where the 
possession of personal property, together with a power to dispose thereof, 
is transferred by its owner to another person, an executed sale by the 
latter, while in possession, to a buyer in good faith and in the ordinary 
eourse of business, for value, transfers to such buyer the title of the 
former owner, though he may be entitled to rescind, and does rescind, the 
transfer made by him. 


History: Hn. Sec. 1542, Civ. C. 1895; re-en. Sec. 4634, Rev. 
Sec. 1142. Field Civ. C. Sec. 499. 


C. 1907. Cal. Civ. C. 


6882. Gifts defined. A gift is a transfer of personal Neh eee eh made 
voluntarily, and without consideration. 


History: En. Sec. 1550, Civ. C. 1895; it. 
re-en. Sec. 4635, Rev. C. 1907. Cal. Civ. C. 
Sec. 1146. Field Civ. C. Sec. 500. 


The essential elements are the deliv- 
ery, the accompanying intent, and accept- 
ance by the donee. Such a gift is made 
without condition, and becomes at once 
irrevocable. O’Neil v. O’Neil, 43: Mont. 


To constitute a gift inter vivos, within 
505, 511, 117 Pac. 889. 


the statute, the donor must voluntarily 
deliver the subject of the gift to the donee 
with the present intention to vest the For articles on 
legal title in the donee, who must accept and 12R.C. L. 922, 
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A verbal gift is not valid unless the means 


of obtaining possession and control of the thing are given, nor, if it is 
capable of delivery, unless there is an actual or symbolical delivery of the 


thing to the donee. 


History: 
Sec. 1147. Field Civ. C. Sec. 501. 


6884. Gift not revocable. 
cannot be revoked by the giver. 
History: En. Sec. 1552, Civ. C. 1895; 


re-en. Sec. 4637, Rev. C. 1907. Cal. Civ. C. 


Sec. 1148. Field Civ. C. Sec. 502. 


En. Sec. 1551, Civ. C. 1895; re-en. Sec. 4636, Rev. C. 1907. 


Cal. Civ. C. 


A gift, other than a gift in view of death, 


Revoecability of gift, see. note in 2 


LvB. A ON. S.)) 285. 


6885. Gift in view of death defined. A gift in view of death is one 
which is made in contemplation, fear, or peril of death, and with intent 
that it shall take effect only in case of the death of the giver. 


History: En. Sec. 1553, Civ. C. 1895; 


re-en. Sec. 4638, Rev. C. 1907. Cal. Civ. C. 


Sec. 1149. Field Civ. C. Sec. 503. 


A gift causa mortis is subject to the 
following conditions: (1) It must be made 
in contemplation, fear, or peril of death; 
(2) the donor must die of the illness or 
peril which he then fears or contem- 
plates and (3) the delivery must be made 
with the intent that title shall vest only 


The validity of a gift causa mortis is 
determinable by the law of the place 
where it is made, without reference to the . 
domicile of the doror. O’Neil v. O’Neil, 
43 Mont. 505, 517, 117 Pac. 889. 


Gifts causa mortis, see note in 99 A. S.R. 
891. 

Law governing validity of gift causa 
mortis, see note in Ann. Cas. 1912C, 272. 


in case of death. O’Neil v. O’Neil, 43 
Mont. 505, 511, 117 Pac. 889. 


6886. When gift presumed to be in view of death. A gift made during 
the last illness of the giver, or under circumstances which would impress 
him with an expectation of speedy death, is presumed to be a gift in view 
of death. 


History: En. Sec. 1554, Civ. C. 1895; re-en. Sec. 4639, Rev. C. 1907. Cal. Civ. C. 
Sec. 1150. Field Civ. C. Sec. 504. 


6887. Revocation of gift in view of death. A gift in view of death 
may be revoked by the giver at any time, and is revoked by his recovery 
from the illness, or escape from the peril, under the presence of which it 
was made, or by the occurrence of any event which would operate as a 
revocation of a will made at the same time. 


History: En. Sec. 1555, Civ. C. 1895; re-en. Sec. 4640, Rev. C. 1907. 
Sec. 1151. Field Civ. C. Sec. 505. 


Cal. Civ. C. 


6888. Effect of will upon gift. A gift in view of death is not affected 
by a previous will; nor by a subsequent will, unless it expresses intention 
to revoke the gift. 


History: En. Sec. 1556, Civ. C. 1895; re-en. Sec. 4641, Rev. C. 1907. Cal. Civ. C. 
Sec. 1152. Field Civ. C. Sec. 506. 


6889. When treated as legacy. A gift in view of death must be 
treated as a legacy, so far as relates to the creditors of the giver. 


History: En. Sec. 1557, Civ. C. 1895; re-en. Sec. 4642, Rev. C. 1907. Cal. Civ. C. 
Sec. 1153. Field Civ. C. Sec. 507. 
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CHAPTER 17. 
RECORDING TRANSFERS—RELEASE OF OIL, GAS, AND MINERAL LEASES. 


Section 6890. What May Be Recorded—Recording Certified Copies in Another County. 
6891. Judgments May Be Recorded Without Acknowledgment. 
6892. Letters Patent May Be Recorded Without Acknowledgment. 
6893. Instruments May Be Acknowledged, Except, ete. 
6894. Same—Certified Instruments Recorded, When. 
6895. Transfers in Trust, ete. 
6896. Fees of Recorder to Be Indorsed. 
6897. Registration of Ranch Owners. 
6898. In What Office. 
6899. Instrument—When Deemed Recorded. 
6900. Books of Record. 
6901. Duties of Recorder. 
6902. Oil, Gas, and Mineral Leases, Release of Record of. 
6903. Action to Compel Release—Damages—Costs and Attorney’s Fees. 
6904. Demand for Release—When and Upon Whom to Be Made. 


6890. What may be recorded—Recording certified copies in another 
county. Any instruments or judgment, affecting the title to or possession 
of real property, may be recorded under this chapter. When any instru- 
ment or judgment, affecting the title to or possession of real property, 
situated in more than one county in this state, has been recorded in either 
of such counties, a copy thereof, certified to by the county clerk of the 
county in which it has been recorded, may be recorded in any other county 
in this state wherein any portion of the real property affected by such 
instrument or judgment is situated, and such records will have the same 
effect as if the original instrument or judgment had been so recorded. 


History: En. Sec. 1570, Civ. C. 1895; Codified Statutes 1871; re-enacted as sec- 
Te-en. Sec. 4643, Rev. C. 1907; amd. Sec. 1, tions 178 to 299, Revised Statutes 1879, 
Ch. 28, L. 1919. Cal. Civ. C. Sec. 1158. and as sections 235 to 287, Fifth Division 


Field Civ. C. Sec. 508. Compiled Statutes 1887. 
Note.—Earlier laws regulating the exe- P : : 5 
cution and recording of conveyances of Cited or applied as section 4643, Revised 


realty were chapter 18, pp. 395 to 404, Codes, before amendment, in Cullen v. 
Reed, 220 Fed. 356, 357. : 

6891. Judgments may be recorded without acknowledgment. Judg- 
ments affecting the title to or possession of real property, authenticated by 
the certificate of the clerk of the court in which such judgments were 
rendered, may be recorded without acknowledgment or further proof. 


History: En. Sec. 1571, Civ. C. 1895; re-en. Sec. 4644, Rev. C. 1907. Cal. Civ. C. 
Sec. 1159. 


6892. Letters patent may be recorded without acknowledgment. Let- 
ters patent from the United States, or from the state of Montana, executed 
and authenticated pursuant to existing law, may be recorded without 
acknowledgment or further proof; and where letters patent have been 
lost, or are beyond the control of any party deraigning title therefrom, or 
for any reason they remain unrecorded, any person claiming title there- 
under may cause a transcript of the copy of such letters patent kept by 
the government issuing the same, duly certified by the officer or individual 
having lawful custody of such copy, to be recorded in lieu of the original; 
and such recorded copy shall have prima facie the same force and effect 
as the original, for title or for evidence, until the said original letters 
patent be recorded. 


History: En. Sec. 1572, Civ. C. 1895; re-en. Sec. 4645, Rev. C. 1907. Cal. Civ. C. 
Sec. 1160. 
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6893. Instruments may be acknowledged, except, etc. Before an 
instrument can be recorded, unless it belongs to the class provided for in 
either sections 6891, 6892, 6927, or 6928, its execution must be acknowledged 
by the person executing it, or, if executed by a corporation, by its presi- 
dent or secretary, or proved by a subscribing witness, or as provided in 
sections 6923 and 6924, and the acknowledgment or proof certified in the 


manner prescribed by sections 6905 to 6933 of this code. 


History: En. Sec. 1573, Civ. C. 1895; 


re-en. Sec. 4646, Rev. C. 1907. Cal. Civ. C. 
Sec. 1161. Based on Field Civ. C. Sec. 509. 


A bill of sale conveying an interest 
in land which was not acknowledged or 
proved was not entitled to record under 
this section, and therefore its record im- 
parted no constructive notice to anyone. 
Baum vy. Northern Pacific Ry. Oo. 55 
Mont. 219, 222, 175 Pac. 872. 


writing must be one which the law author- 
izes to be recorded. Lee v. Laughery, 55 
Mont. 238, 244, 175 Pac. 873. 

To entitle an instrument to be recorded 
under, this section, it must be acknowl- 
edged by the party who is bound by it to 
the performance of an act, acknowledg- 
ment by the party to whom he is bound 
being of no avail, and record of it in the 
latter case imparts no constructive notice 


whatever. Lee v. Laughery, 55 Mont. 238, 


In order that the record of an instru- 244, 175 Pac. 873. 


ment shall impart constructive notice, the 


6894. Same—Certified instruments recorded, when. An instrument, 
proved and certified pursuant to sections 6923 and 6924, may be recorded 
in the proper office if the original is at the same time deposited therein to 
remain for public inspection, but not otherwise. 


History: En. Sec. 1574, Civ. C. 1895; re-en. Sec. 4647, Rev. C. 1907. 
Sec. 1162. Field Civ. C. Sec. 510. 


Cal. Civ. C. 


6895. Transfers in trust, etc. Transfers of property in trust for the 
benefit of creditors, and transfers or liens on property by way of mortgage, 
are required to be recorded in the cases specified in the chapters on the 
special relation of debtor and creditor, and the chapter on mortgages, 
respectively. 


History: En. Sec. 1575, Civ. C. 1895; re-en. Sec. 4648, Rev. C. 1907. Cal. Civ. C. 
Sec. 1164. Field Civ. C. Sec. 511. 


6896. Fees of recorder to be indorsed. The county clerk must, in all 
cases, indorse the amount of his fee for recording on the instrument 
recorded. 


History: 
Sec. 1165. 


En. Sec. 1576, Civ. C. 1895; re-en. Sec. 4649, Rev. C. 1907. Cal. Civ. C. 


6897. Registration of ranch owners. The owner of any farm or ranch 
in the state of Montana may, upon the payment of one dollar to the 
county clerk and recorder in the county in which the farm or ranch may 
be situated, have the name of such farm or ranch entered and recorded 
in a register, which the county clerk and recorder shall keep for such 
purpose, and thereupon such owner shall be, by said clerk and recorder, 
furnished a certificate issued under the seal of said official, setting forth 
therein the name and location of the farm or ranch, and the name of such 
owner; provided, that when any name shall have been recorded as herein- 
before provided, any other person or persons shall not have the right to 
use the same name for any other farm or ranch in the same county, except 
by prefixing or adding thereto designating or other identifying words. 

History: En. Sec. 1, Ch. 49, L. 1913. 
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6898. In what office. Instruments entitled to be recorded must be 
recorded by the county clerk of the county in which the real property 
affected thereby is situated. 


History: En. Sec. 1590, Civ. C. 1895; re-en. Sec. 4650, Rev. C. 1907. Cal. Civ. C. 
Sec. 1169. Based on Field Civ. C. Sec. 512. 


6899. Instrument—When deemed recorded. An instrument is deemed 
to be recorded when, being duly acknowledged or proved and certified, it 
is deposited in the county clerk’s office with the proper officer for record. 


History: En. Sec. 1591, Civ. C. 1895; re-en. Sec. 4651, Rev. C. 1907. Cal. Civ. C. 
Sec. 1170. Based on Field Civ. C. Sec. 513. 


6900. Books of record. Grants, absolute in terms, are to be recorded 
in one set of books, and mortgages, and securities in the nature of 
mortgages, in another. 


History: En. Sec. 1592, Civ. C. 1895; re-en. Sec. 4652, Rev. C. 1907. Cal. Civ. C. 
Sec. 1171. 


6901. Duties of recorder. The duties of county clerks, in respect to 
recording instruments, are prescribed by the Political Code. 


History: En. Sec. 1593, Civ. C. 1895; re-en. Sec. 4653, Rev. C. 1907. Cal. Civ. C. 
Sec. 1172. Based on Field Civ. C. Sec. 514. 


6902. Oil, gas, and mineral leases, release of record of. When any oil, 
gas, or other mineral lease heretofore or hereafter executed shall become 
forfeited, it shall be the duty of the lessee, his successor or assigns, within 
sixty days from the date this act shall take effect, if the forfeiture occurred 
prior thereto, and within sixty days from the date of the forfeiture of any 
and all leases, to have such lease released from record in the county where 
the leased land is situated without cost to the owner thereof. 

History: En. Sec. 1, Ch. 22, L. 1917. 


6903. Action to compel release—Damages—Costs and attorney’s fees. 
Should the owner of such lease neglect or refuse to execute a release as 
provided by this act, then the owner of the leased premises may sue in 
any court of competent jurisdiction to obtain such release, and he may 
also recover in such action of the lessee, his successor or assigns, the sum 
of one hundred dollars as damages, and all costs, together with a reasonable 
attorney’s fee for preparing and prosecuting the suit, and he may also 
recover any additional damages that the evidence in the case will warrant. 
In all such actions writs of attachment may issue as in other cases. 

History: En. Sec. 2, Ch. 22, L. 1917. 


6904. Demand for release—When and upon whom to be made. At 
least twenty days before bringing the action provided for in this act, the 
owner of the leased land, either by himself or by his agent or attorney, 
shall demand of the holder of the lease (if such demand by ordinary 
diligence can be made in this state) that said lease be released of record. 
Such demand must be written. When written, a letter-press or carbon 
or written copy thereof, when shown to be such, may be used as evidence 
im any court with the same force and effect as the original. 

History: En. Sec. 3, Ch. 22, lL. 1917. 
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CHAPTER 18. 
ACKNOWLEDGMENT AND PROOF OF INSTRUMENTS. 


Section 6905. By Whom Acknowledgments May Be Taken in This State. 
6906. Same—Where and by Whom Acknowledgments May Be Taken. 
6907. By Whom Taken Without the State. 
6908. By Whom Taken Without the United States. 
6909. Deputy Can Take Acknowledgment. 
6910. Officer Taking Acknowledgment Must Know Person—Corporations. 
6911. Acknowledgment by Married Women. 
6912. Conveyance by Married Woman—Acknowledgment. 
6913. Officer Must Indorse Certificate. 
6914. General Form of Certificate. 
6915. Form of Acknowledgment by Corporation. 
6916. Form of Certificate of Acknowledgment by Married Woman. 
6917. Form of Certificate of Acknowledgment by Attorney in Fact. 
6918. Officers Must Affix Their Signatures. 
6919. Certificate of Authority of Justices in Certain Cases. 
6920. Proof of Execution—How Made. 
6921. Witness Must Be Personally Known to Officer. 
6922. What Must Be Proved by Subscribing Witness. 
6923. Handwriting May Be Proved, When. 
6924. What Facts Must Be Proved by Evidence of Handwriting. 
6925. Certificate of Proof. 
6926. Officers Authorized to Do Certain Things. 
6927. Instrument Improperly Certified—How Corrected. 
6928. Judgment Proving Instrument. 
6929. Effect of Judgment in Such Action. 
6930. Conveyances Heretofore Made to Be Governed by Then Existing Laws. 
6931. Effect as Evidence of Instruments Made and Acknowledged Before 
Code Takes Effect—Recording. 
6932. Record of Defective Instruments—Certified Copies as Evidence. 
6933. Deeds Heretofore Executed Valid Though Not Acknowledged. 


6905. By whom acknowledgments may be taken in this state. The 
proof of acknowledgment ofan instrument may be made at any place - 
within this state before a justice or clerk of the supreme court, or a judge 
of the district court. 


History: En. Sec. 1600, Civ. C. 1895; Codified Statutes 1871; sections 178 to 229, 
re-en. Sec. 4654, Rev. C. 1907. Cal. Civ. C. Fifth Division Revised. Statutes 1879; sec- 
Sec. 1180. Based on Field Civ. C. Sec. 516. tions 235 to 287, Fifth Division Compiled 


Note.—For earlier acts relating to con- Statutes 1887. 
veyance and form of acknowledgments, 
see sections 1 to 52, pp. 479 to 488, Bannack For articles on “Acknowledgments,” see 
Statutes; sections 1 to 52, pp. 396 to 404, 1 Cal. Jur. 218 and 1R.C. L. 249. 


6906. Same—Where and by whom acknowledgments may be taken. 
The proof of acknowledgment of an instrument may be made in this state 
within the city, county, or district for which the officer was elected or 
appointed, before either: 

1. A elerk of a court of record; or, 

2. A county clerk; or, 

3. A notary public; or, 

4. <A justice of the peace; or, 

5. A United States commissioner. 

Related section: 8875. Ch. 10, L. 1913. Cal. Civ. C. Sec. 1181. 
History: En. Sec. 1601, Civ. C. 1895; Based on Field Civ. C. Sec. 517. 
re-en. Sec. 4655, Rev. C. 1907; amd. Sec. 1, 

6907. By whom taken without the state. The proof of acknowledg- 
ment of an instrument may be made without this state, but within the 
United States, and within the jurisdiction of the officer, before either: 
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1. A justice, judge, or clerk of any court of record of the United 
States; or, 

2. <A justice, judge, or clerk of any ‘court of record of any state or 
territory ; or, 

3. A commissioner appointed by the governor of this state for that 
purpose; or, 

4. A notary public; or, 

5. Any other officer af the state or territory where an acknowledg- 
ment is made authorized by its laws to take such proof or acknowledgment. 


History: En. Sec. 1602, Civ. C. 1895; re-en. Sec. 4656, Rev. C. 1907. Cal. Civ. C 
Sec. 1182. Based on Field Civ. C. Sec. 518. 


6908. By whom taken without the United States. The proof or 
acknowledgment of an instrument may be made without the United 
States, before either: 

1. A minister, commissioner, or chargé d’affairs of the United States, 
resident and accredited in the country where the proof or acknowledgment 
is made; or, 

2. <A consul, vice-consul, or consular agent of the United States, resi- 
dent in the country where the proof or acknowledgment is made; or, 

3. A judge of a court of record of the country where the proof or 
acknowledgment is made; or, 

4, Commissioners ed for such purposes by the Bonernon of the 
state, pursuant to special statutes; or, 

5. A notary public. 


History: En. Sec. 1603, Civ. C. 1895; re-en. Sec. 4657, Rev. C. 1907. Cal. Civ. C. 
Sec. 1183. 


6909. Deputy can take acknowledgment. When any of the officers 
mentioned in the four preceding sections are authorized by law to appoint 
» a deputy, the acknowledgment or proof may be taken by such deputy, in 
the name of his principal. 


History: En. Sec. 1604, Civ. C. 1895; re-en. Sec. 4658, Rev. C. 1907. Cal. Civ. C. 
Sec. 1184. 


6910. Officer taking acknowledgment must know person—Corpora- 
tions. The acknowledgment of an instrument must not be taken unless 
the officer taking it knows or has satisfactory evidence, on the oath or 
affirmation of a credible witness, that the person making such acknowl- 
edgement is the individual who is described in and who executed the 
instrument; or, if executed by a corporation, that the person making 
such acknowledgment is the president or vice-president, or secretary or 
assistant secretary of such corporation. 


History: En. Sec. 1605, Civ. C. 1895; Proof of identity upon which officer cer- 
re-en. Sec. 4659, Rev. C. 1907; amd. Sec. 1, tifying to an acknowledgment is justified 
Ch, 2, L. 1913. Cal. Civ. C. Sec. 1185. in acting, see note in 10 A. L. R. 871. 


6911. Acknowledgment by married women. The acknowledgment of 
a married woman to an instrument purporting to be executed by her 
must be taken the same as that of any other person. 


History: En. Sec. 1606, Civ. C. 1895; re-en. Sec. 4660, Rev. C. 1907. Cal. Civ. C. 
Sec. 1186. 
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6912. Conveyance by married woman—Acknowledgment. A convey- 
ance by a married woman has the same effect as if she were unmarried, 
and may be acknowledged in the same manner. 


History: En. Sec. 1607, Civ. C. 1895; re-en. Sec. 4661, Rev. C. 1907. Cal. Civ. C. 
Sec. 1187. Based on Field Civ. C. Sec. 522. 


6913. Officer must indorse certificate. An officer taking the acknowl- 
edgment of an instrument must indorse thereon, or attach thereto, a 
certificate substantially in the forms hereinafter prescribed. 


History: En. Sec. 1608, Civ. C. 1895; re-en. Sec. 4662, Rev. C. 1907. Cal. Civ. C. 
Sec. 1188. 


6914. General form of certificate. The certificate of acknowledgment, 
unless it is otherwise in this chapter provided, must be substantially in 
the following form: 


State: of we ese cee l 4 

COUDTY~OLe 4 etc es : 

Onc this. fact eet day0ta. Seve eee ein thie, yearene a tee , before me 
(here insert the name and quality of the officer), personally appeared 
sis ee eRe , known to me (or proved to-meron oath Of. faa. aoe ee 


to be the Reason whose name is subscribed to the within instrument, and 
acknowledged to me that he (she or they) executed the same. 


History: En. Sec. 1609, Civ. C. 1895; re-en. Sec. 4663, Rev. C. 1907. Cal. Civ. C. 
Sec. 1189. 


6915. Form of acknowledgment by corporation. The certificate of 
acknowledgment of an instrument executed by a corporation must be 
substantially in the following form: 


Stateorss 2 wee ee eee ae 

Cotinty Of .a. wee oe : 

Onithis. eesc cs CAYO ovr aoe eee pant he<veat an. ae , before me 
(here insert the name and quality of the officer), personally appeared 
Sl penne oe , known to me (or proved to me on the oath of............), 


to be the president (or vice-president) or secretary (or assistant secretary) 
of the corporation that executed the within instrument, and acknowledged 
to me that such corporation executed the same. 


History: En. Sec. 1612, Civ. C. 1895; re-en. Sec. 4664, Rev. C. 1907; amd. Sec. 1, 
Ch. 3, L. 1913. Cal. Civ. C. Sec. 1190. 


6916. Form of certificate of acknowledgment by married woman. The 
certificate of acknowledgment by a married woman must be substantially 
in the form prescribed in section 6914. 


History: En. Sec. 1611, Civ. C. 1895; re-en. Sec. 4665, Rev. C. 1907. Cal. Civ. C. 
Sec. 1191. 


6917. Form of certificate of acknowledgment by attorney in fact. The 
certificate of acknowledgment by an attorney in fact must be substantially 
in the following form: 


State Oi wei eee ; ms 

CGotinbys 0032 Weer eee : 

On aiige . wi. atene Gray (OL fa ee eee yan the years: a0. 26 ae , before me 
(here insert the name and quality of the officer), personally appeared 
ofa, wish Sh a Pye , known to me (or proved to me on the oath of............), 
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to be the person whose name is subscribed to the within instrument as the 


Seemritey 710 LAC O01... Fars views oe , and acknowledged to me that he sub- 
ecribed the name of...........- thereto as principal, and his own name as 
attorney in fact. 

History: En. Sec. 1612, Civ. C. 1895; Proper method of execution of acknowl- 
Te-en. Sec. 4666, Rev. C. 1907. Cal. Civ. C. edgment by attorney in fact, see note in 
Sec. 1192. Ann, Cas. 1913D, 103. 


6918. Officers must affix their signatures. Officers taking and certify- 
ing acknowledgments or proof of instruments for record must authenticate 
their certificates by affixing their signatures, followed by the names of 
their offices; also, their seals of office, if by the laws of the state or 
country where the acknowledgment or proof is taken, or by authority of 
which they are acting, they are required to have official seals. 


History: En. Sec. 1613, Civ. C. 1895; re-en. Sec. 4667, Rev. C. 1907. Cal. Civ. C. 
Sec. 1193. 


6919. Certificate of authority of justices in certain cases. The cer- 
tificate of proof or acknowledgment, if made before a justice of the peace, 
when used in any county other than that in which he resides, must be 
accompanied by a certificate, under the hand and seal of the clerk of the 
county in which the justice resides, setting forth that such justice, at the 
time of making such proof or acknowledgment, was authorized to take 
the same, and that the clerk is acquainted with his handwriting, and 
believes that the signature to the original certificate is genuine. 


History: En. Sec. 1614, Civ. C. 1895; re-en. Sec. 4668, Rev. C. 1907. Cal. Civ. C. 
Sec. 1194. 


6920. Proof of execution—How made. Proof of the execution of an 
instrument, when not acknowledged, may be made either: 

1. By the party executing it, or either of them; or, 

2. By a subscribing witness; or, 

3. By other witnesses, in cases mentioned in section 69238. 


History: En. Sec. 1615, Civ. C. 1895; re-en. Sec. 4669, Rev. C. 1907. Cal. Civ. C. 
Sec. 1195. 


6921. Witness must be personally known to officer. If by a subscrib- 
ing witness, such witness must be personally known to the officer taking 
the proof to be the person whose name is subscribed to the instrument as 
a witness, or must be proved to be such by the oath of a credible witness. 

History: En. Sec. 1616, Civ. C. 1895; re-en. Sec. 4670, Rev. C. 1907. Cal. Civ. GC. 
Sec. 1196. 

6922. What must be proved by subscribing witness. The subscribing 
witness must prove that the person whose name is subscribed to the 
instrument as a party is the person described in it, and that such person 
executed it, and that the witness subscribed his name thereto as a witness. 

History: En. Sec. 1617, Civ. C. 1895; re-en. Sec. 4671, Rev. C. 1907. Cal. Civ. C. 
Sec. 1197. 

6923. Handwriting may be proved, when. The execution of an instru- 
ment may be established by proof of the handwriting of the party and of 
a subscribing witness, if there is one, in the following cases: 

1. When the parties and all the subscribing witnesses are dead; or, 

2. When the parties and all the subscribing witness are non-residents 
of the state; or, 
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3. When the place of their residence is unknown to the party desiring 
the proof, and cannot be ascertained by the exercise of due diligence; or, 

4. When the subscribing witness conceals himself, or cannot be found 
by the officer by the exercise of due diligence in attempting to serve the 
subpoena or attachment; or, 

5. In ease of the continued failure or refusal of the witness to testify 
for the space of one hour, after his appearance. 


History: En. Sec. 1618, Civ. C. 1895; re-en. Sec. 4672, Rev. C. 1907. Cal..Civ. C. 
Sec. 1198. 


6924. What facts must be proved by evidence of handwriting. The 
evidence taken under the preceding section must satisfactorily prove to 
the officer the following facts: 

1. The existence of one or more of the conditions mentioned therein; 
and, 

2. That the witness testifying knew the person whose. name purports 
to be subscribed to the instrument as a party, and is sae acquainted with 
his signature, and that it is genuine; and, 

8. That the witness testifying personally knew the person who sub- 
scribed the instrument as a witness, and is well acquainted with his 
signature, and that it is genuine; and, 

4. The place of residence of the witness. 


History: En. Sec. 1619, Civ. C. 1895; re-en. Sec. 4673, Rev. C. 1907. Cal. Civ. C. 
Sec. 1199. 


6925. Certificate of proof. An officer taking proof of the execution 
of any instrument must, in his certificate indorsed thereon or attached 
thereto, set forth all the matters required by law to be done or known 
by him, or proved before him on the proceeding, together with the names 
of all the witnesses examined before him, their places of residence 
respectively, and the substance of their testimony. 


History: En. Sec. 1620, Civ. C. 1895; re-en. Sec. 4674, Rev. C. 1907. Cal. Civ. C. 
Sec. 1200. Based on Field Civ. C. Sec. 526. 


6926. Officers authorized to do certain things. Officers authorized to 
take the proof of instruments are authorized in such proceedings : 

1. To administer oaths or affirmations, as prescribed in the Code of 
Civil Procedure; 

oe Le Sioe and swear interpreters; 

3. To issue subpoenas, as prescribed in the Code of Civil Procedure; 

4. To punish for contempt, as prescribed in the Code of Civil Pro- 
cedure. 

The civil damages and forfeiture to the party aggrieved are prescribed 
in the Code of Civil Procedure. 


History: En. Sec. 1621, Civ. C. 1895; re-en. Sec. 4675, Rev. C. 1907. Cal. Civ. C. 
Sec. 1201. 


6927. Instrument improperly certified—How corrected. When the 
acknowledgment or proof of the execution of an instrument is properly 
made, but defectively certified, any party interested may have an action 
in the district court to obtain a judgment correcting the certificate. 


History: En. Sec. 1622, Civ. C. 1895; re-en. Sec. 4676, Rev. C. 1907. Cal. Civ. C. 
sec. 1202. 
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6928. Judgment proving instrument. Any person interested under an 
instrument entitled to be proved for record may institute an action in the 
district court against the proper parties to obtain a judgment proving 
such instrument. 


History: En. Sec. 1623, Civ. C. 1895; re-en. Sec. 4677, Rev. C. 1907. Cal. Civ. C. 
Sec. 1203. 


6929. Effect of judgment in such action. A certified copy of the 
judgment in a proceeding instituted under either of the two preceding 
sections, showing the proof of the instrument, and attached thereto, entitles 
such instrument to record, with the like effect as if acknowledged. 


History: En. Sec. 1624, Civ. C. 1895; re-en. Sec. 4678, Rev. C. 1907. Cal. Civ. C. 
Sec. 1204. 


6930. Conveyances heretofore made to be governed by then existing 
laws. The legality of the execution, acknowledgment, proof, form, or 
record of any conveyance or other instrument made before this code goes 
into effect, executed, acknowledged, proved, or recorded, is not affected 
by anything contained in this chapter, but depends for its validity and 
legality upon the laws in force when the act was performed. 


_ History: En. Sec. 41, p. 403, Cod. Stat. Sec. 4679, Rev. C. 1907. Cal. Civ. C. Sec. 
1871; re-en. Sec. 218, 5th Div. Rev. Stat. 1205. 
1879; re-en. Sec. 276, 5th Div. Comp. Stat. 


: ; ; Cited or applied as section 4679, Civil 
1887; amd. Sec. 162), Civ. C. 1896; re-em. (4. in Westheimer v. Goodkind, 24 Mont. 


90, 100, 60 Pac. 813. 


6931. Effect as evidence of instruments made and acknowledged before 
code takes effect—Recording. All conveyances of real property made 
before this code goes into effect, and acknowledged or proved according 
to the laws in force at the time of such making and acknowledgment or 
proof, have the same force as evidence, and may be recorded in the same 
manner and with the like effect, as conveyances executed and acknowledged 
in pursuance of this chapter. 


History: En. Sec. 1626, Civ. C. 1895; re-en. Sec. 4680, Rev. C. 1907. Cal. Civ. C. 
Sec. 1206. 


6932. Record of defective instruments—Certified copies as evidence. 
Any instrument affecting real property, which was, previous to the date 
this act takes effect, copied into the proper book, kept in the office of the 
county clerk and recorder, shall be deemed to impart, after that date, 
notice of its contents to subsequent purchasers and encumbrancers, not- 
withstanding any defect, omission, or informality in the execution of the 
instrument, or in the certificate of acknowledgment thereof, or the 
absence of any such certificate; and all such instruments heretofore 
acknowledged by the vice-president and assistant secretary of any cor- 
poration, or by either of them, and recorde«. shall be valid, and have the 
same force and effect as though acknowledged by the president or secre- 
tary ; but nothing herein shall be deemec. to affect the rights of purchasers 
or encumbrancers previous to that date. Duly certified copies of the record 
of any such instrument may be read in evidence, with like effect as copies 
of an instrument duly acknowledged and recorded. 


Related section: 10598. re-en. Sec. 4681, Rev. C. 1907; amd. Sec. 1, 
History: En. Sec. 1627, Civ. C. 1895; Ch, 4, L. 1913. Cal. Civ. C. Sec. 1207. 


391 


6933-6935] [Part IV 


ACQUISITION OF PROPERTY. 

6933. Deeds heretofore executed valid though not acknowledged. All 
deeds to real property heretofore executed in this state, or any state or 
territory of the United States, which shall have been signed by the 
erantors in due form, shall be sufficient in law to convey the legal title to 
the premises therein described from the grantors to the grantees, without 
any other execution or acknowledgment or witnesses thereto whatever ; 
and such deeds so executed shall be received in evidence in all courts in 
this state, and be conclusive evidence of the title to the lands therein 
described against the grantors, their heirs and assigns. 

History: En. Sec. 1, p. 145, L. 1899; re-en. Sec. 4682, Rev. C. 1907. 


CHAPTER 19. 
EFFECT OF RECORDING OR FAILURE TO RECORD INSTRUMENTS. 


Section 6934. Record—To Whom Notice—Recording Copies. 


6935. Conveyances to Be Recorded, or Are Void, ete. 

6936. Conveyances Defined. 

6937. Powers of Attorney—How Revoked. 

6938. Unrecorded Instruments Valid Between the Parties. 


6934. Record—To whom notice—Recording copies. Every conveyance 
of real property acknowledged or proved, and certified and recorded as 
prescribed by law, from the time it is filed with the county clerk for 
record, is constructive notice of the contents thereof to subsequent pur- 
chasers and mortgagees; and a certified copy of any such recorded 
conveyance may be recorded in any other county, and when so recorded 
the record thereof shall have the same force and effect as though it was 
of the original conveyance. 


History: Ap. p. Sec. 259, 5th Div. meaning of the record laws, though it is 


Comp. Stat. 1887; re-en. Sec. 1640, Civ. C. 
1895; re-en. Sec. 4683, Rev. C. 1907; amd. 
Sec. 1, Ch. 33, L. 1921. 
121351213; 


Oral agreements affecting the title to 
real property, being incapable of record, 
are not within the express language of 
this section and the following section. 
Mullins v. Butte Hardware Co., 25 Mont. 
525, 538, 65 Pac. 1004. 

Under this and the following section, 
and section 6918, a certificate of acknowl- 
edgment of a mortgage by husband and 
wife is not rendered insufficient to charge 
a subsequent purchaser with notice by rea- 
son of the fact that, in the statement that 
the parties “severally acknowledged 

..he... executed the same,” the blanks 
before and after the word “he” were not 
filled so as to make the word “they.” Tre- 
rise v. Bottego, 32 Mont, 244, 247, 79 Pac. 
1057. 

A mortgage is a conveyance within the 


6935. Conveyances to be recorded, or are void, etc. 


Cal. Civ. C. Secs. 


a conveyance of a chattel interest only. 
Hull v. Diehl, 21 Mont. 71, 78, 52 Pac. 583; 
Mueller v. Renkes, 31 Mont. 100, 103, 
77 Pace. 512; Cornish v. Woolverton, 32 
Mont. 456, 475, 81 Pace. 4. 

The record of the assignment of a mort- 
gage is notice to a purchaser from the 
mortgagor, so that payments by him to the 
assignor are at his own risk. Cornish v. 
Woolverton, 32 Mont. 456, 477, 81 Pae. 4. 


Where the deed under which one holds 
lands is of record and the grantee takes 
possession, such possession is referable to 
such deed, and a subsequent purchaser is 
relieved from further inquiry to ascer- 
tain whether any other or different claim 
is asserted. Baum v. Northern Pacific Ry. 
Co., 55 Mont. 219, 222, 175 Pac. 872. 

Cited or applied as section 259, Fifth 
Division Compiled Statutes of 1887, in 
Baker v. Bartlett, 18 Mont. 446, 45 Pac. 
1084; as section 4683, Revised Codes, in 
Cullen v. Reed, 220 Fed. 356, 357. 


Every conveyance 


of real property, other than a lease for a term not exceeding one year, is 
void against any subsequent purchaser or encumbrancer, including an 
assignee of a mortgage, lease, or other conditional estate, of the same 
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property, or any part thereof, in good faith and for a valuable considera- 
tion, whose conveyance is first duly recorded. 


History: Ap. p. Sec. 260, 5th Div. 
Comp. Stat. 1887; re-en. Sec. 1641, Civ. CO. 
1895; re-en. Sec. 4684, Rev. C. 1907. Cal. 
Civ. C. Sec. 1214. Based on Field Civ. C. 
Sec. 530. 


This section unequivocally makes all 
unrecorded deeds and conveyances, except 
leases for one year, void as to subsequent 
purchasers and encumbrancers in good 
faith and for a valuable consideration. 
Sheldon vy. Powell, 31 Mont. 249, 254, 78 
Pae. 491. 

Under this section it is presumed that 
the holder of the prior recorded title 
acquired the entire estate, unless he had, 


or was charged with, notice. Custer Con. 
Mines Co. v. City of Helena, 52 Mont. 35, 
40, 156 Pace. 1090. 

Cited or applied as section 260, Fifth 
Division Compiled Statutes of 1887, in 
Baker v. Bartlett, 18 Mont. 446, 45 Pae. 
1084; as section 1641, Civil Code, in 
Estate of Tuohy, 23 Mont. 305, 308, 58 
Pac. 722; Mullins v. Butte Hardware Co., 
25 Mont. 525, 538, 65 Pace. 1004; Trerise v. 
Bottego, 32 Mont. 244, 248, 79 Pac. 1057; 
as section 4684, Revised Codes, in Kersten 
v. Coleman, 50 Mont. 82, 87, 144 Pac. 1092. 

Cited or applied as section 4684, Revised 
Codes, in Cullen v. Reed, 220 Fed. 356, 
307, 


6936. Conveyances defined. The term ‘‘conveyance,’’ as used in the 


two preceding sections, embraces every instrument in writing by which 
any estate or interest in real property is created, aliened, mortgaged, or 
encumbered, or by which the title to real property may be affected, except 


wills. 


History: En. Sec. 1642, Civ. C. 1895; 
re-en. Sec. 4685, Rev. C. 1907. Cal. Civ. C. 
Sec. 1215. Based on Field Civ. C. Sec. 531. 


A lease directed by the district court 
to be executed by an executor of certain 
realty belonging to his testator’s estate 
falls within the meaning of the term “con- 
veyance,” as used in this section. Hstate 
of Tuohy, 23 Mont. 305, 308, 58 Pae. 722. 

The definition given to the term “con- 
veyance” is to make plain the meaning 


6937. Powers of attorney—How revoked. 


of the provisions touching recordation, and 
is not designed to change the more re- 
stricted, technical meaning in which it is 
used in the books. Estate of Tuohy, 23 
Mont. 305, 309, 58 Pace. 722. 

While a mortgage is a conveyance, it is 
a conveyance of only a chattel interest. 
Hull v. Diehl, 21 Mont. 71, 78, 52 Pac. 782; 
Mueller v. Renkes, 31 Mont. 100, 103, 
77 Pace. 512; Cornish v. Woolverton, 32 
Mont. 456, 475, 81 Pae. 4. 


No instrument containing 


a power to convey or execute instruments affecting real property, which 
has been recorded, is revoked by any act of the party by whom it was 
executed, unless the instrument containing such revocation is also acknowl- 
edged or proved, certified and recorded, in the same office in which the 


instrument containing the power was recorded. 


History: En. Sec. 1643, Civ. C. 1895; 
re-en. Sec. 4686, Rev. C. 1907. Cal. Civ. C. 
Sec. 1216. Based on Field Civ. C. Sec. 532. 


6938. Unrecorded instruments valid between the parties. 


Revocation of power of attorney, see 
note in 110 A. S. R. 855. 


An unre- 


corded instrument is valid as between the parties and those who have 


notice thereof. 


History: En. Sec. 1644, Civ. C. 1895; 
re-en. Sec. 4687, Rev. C. 1907. Cal. Civ. C. 
Sec. 1217. 


The burden is on the grantee in an 
unrecorded deed to show that a subse- 
quent purchaser had notice. Hull v. ‘Diehl, 
21 Mont. 71, 76, 52 Pac. 782; Mullins v. 
Butte Hardware Co., 25 Mont. 525, 539, 
65 Pac. 1004; Sheldon v. Powell, 31 Mont. 


249, 257, 78 Pac. 491; Custer Con. Mines 
Co. v. City of Helena, 52 Mont. 35, 41, 
156 Pae. 1090. 

Oral agreements affecting the title to 
real property, being incapable of record, 
are not within the express language of 
this section. Mullins v. Butte Hardware 
Co., 25 Mont. 525, 538, 65 Pac. 1004. 

Payment of taxes by the grantee in an 
unrecorded deed is not notice to a sub- 
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sequent purchaser. Sheldon v. Powell, 31 Cited or applied as section 4687, Revised 
Mont. 249, 256, 78 Pac. 491; Hurley v. Codes, in Cullen v. Reed, 220 Fed. 356, 357. . 
O’Neill, 31 Mont. 595, 599, 79 Pac. 242. 


Cited or applied as section 4687, Revised Priority between unrecorded convey- 
Codes, in Baum v. Northern Pacifie Ry. ances, and effect of recording conveyance 
Co., 55 Mont. 219, 222, 175 Pac. 872. after subsequent conveyance is given, see 


note in Ann. Cas, 1912A, 194. 


CHAPTER 20. 
UNLAWFUL TRANSFERS. 


Section 6939. Certain Instruments Void Against Purchasers, etc. 
6940. Not Void Against Purchaser Having Notice, Unless Fraud is Mutual. 
6941. Power to Revoke—When Deemed Executed. 
6942. Same—Deemed Executed When Entitled to Execute. 
6943. Purchaser in Good Faith Not Affected. 
6944. Other Provisions. 


6939. Certain instruments void against purchasers, etc. Every instru- 
ment, other than a will, affecting an estate in real. property, including 
every charge upon real property, or upon its rents or profits, made with 
intent to defraud prior or subsequent purchasers thereof, or encumbrancers 
thereon, is void as against every purchaser or encumbrancer, for value, of 
the same property, or the rents or profits thereof. 


History: Ap. p. Sec. 1, p. 492, Bannack amd. Sec. 1650, Civ. C. 1895; re-en. Sec. 
Stat.; re-en. Sec. 1, p. 392, Cod. Stat. 1871; 4688, Rev. C. 1907. Cal. Civ. C. Sec. 1227. 
re-en. Sec. 155, 5th Div. Rev. Stat. 1879; Field Civ. C. Sec. 535. 
re-en. Sec. 212, 5th Div. Comp. Stat. 1887; 


6940. Not void against purchaser having notice, unless fraud is mutual. 
No instrument is to be avoided under the last section, in favor of a sub- 
sequent purchaser or encumbrancer having notice thereof at the time his 
purchase was made, or his lien acquired, unless the person in whose favor 
the instrument was made was a privy to the fraud intended. . 


History: Ap. p. Sec. 2, p. 492, Bannack amd. Sec. 1651, Civ. C. 1895; re-en. Sec. 
Stat.; re-en. Sec. 2, p. 392, Cod. Stat. 1871; 4689, Rev. C. 1907. Cal. Civ. C. Sec. 1228. 
re-en. Sec. 156, 5th Div. Rev. Stat. 1879; Field Civ. C. Sec. 536. 
re-en. Sec. 213, 5th Div. Comp. Stat. 1887; 


6941. Power to revoke—When deemed executed. Where a power to 
revoke or modify an instrument affecting the title to, or enjoyment of, an 
estate in real property, is reserved to the grantor, or given to any other 
person, a subsequent grant of, or charge upon, the estate, by the person 
having the power of revocation, in favor of a purchaser or encumbrancer 
for value, operates as a revocation of the original instrument, to the 
extent of the power, in favor of such purchaser or encumbrancer. 


History: Ap. p. Sec. 3, p. 492, Bannack amd. Sec. 1652, Civ. C. 1895; re-en. Sec. 
Stat.; re-en. Sec. 3, p. 392, Cod. Stat. 1871; 4690, Rev. C. 1907. Cal. Civ. C. Sec, 1229. 
re-en. Sec. 157, 5th Div. Rev. Stat. 1879; Field Civ. C. Sec. 537. 
re-en. Sec. 214, 5th Div. Comp. Stat. 1887; 


6942. Same—Deemed executed when entitled to execute. Where a 
person having a power of revocation, within the provisions of the last 
section, is not entitled to execute it until after the time at which he makes 
such a grant or charge as described in that section, the power is deemed 
to be executed as soon as he is entitled to execute it. 


History: En. Sec. 1653, Civ. C. 1895; re-en. Sec. 4691, Rev. C. 1907. Cal. Civ. C. 
Sec. 1230. Field Civ. C. Sec. 538. 
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6943. Purchaser in good faith not affected. The rights of a purchaser 
or encumbrancer in good faith and for value are not to be impaired by 
any of the foregoing provisions of this chapter. 


“ History: En. Sec. 1654, Civ. C. 1895; re-en. Sec. 4692, Rev. C. 1907. Field Civ. C. 
ec. 589, 


6944. Other provisions. Other provisions concerning unlawful trans- 
fers are contained in sections 8603 to 8611 of this code, concerning the 
special relations of debtor and creditor. 


History: En. Sec. 1655, Civ. C. 1895; re-en. Sec. 4693, Rev. C. 1907. 
sec. 1231. Field Civ. C. Sec. 541. 


Cal. Civ. C. 


CHAPTER 21. 
HOMESTEADS. 


Section 6945. Homestead—Of What It Consists. 


6946. From What It may Be Selected. 

6947. Separate Property of Wife. 

6948. Exempt From Forced Sale. 

6949. When Subject to Execution or Forced Sale. 
6950. How Conveyed or Encumbered. 

6951. How Abandoned. 

6952. When Declaration of Abandonment Effectual. 
6953. Proceedings on Execution Against Homestead. 
6954. Application for Appraisment. 

6955. Filing Petition. 

6956. Service of Petition—Notice of Hearing. 

6957. Appointment of Appraisers. 

6958. Oath of Appraisers. 

6959. Duty of Appraisers. 

6960. Report of Appraisers—Contents. 

6961. Setting Apart Homestead. 

6962. Order Directing Sale—When to Be Made. 

6963. Amount of Bid. 

6964. Application of Proceeds of Sale. 

6965. After Sale, Money Equal to Homestead Exemption Protected. 
6966. Compensation of Appraisers. 

6967. Costs. ; 

6968. ' Selection of Homestead—Quantity and Value of Land. 
6969. Head of Family Defined. 

6970. Mode of Selection. 

6971. Declaration of Homestead—Must Contain What. 
6972. Declaration Must Be Recorded. 

6973. Tenure by Which Homestead is Held. 


6945. Homestead—Of what it consists. The homestead consists of the 
dwelling-house in which the claimant resides, and the land on which the 
same is situated, selected as in this chapter provided. 


History: En. Sec. 1670, Civ. C. 1895; Under the statutory limitation that a 


re-en. Sec. 4694, Rev. C. 1907. Cal. Civ. C. 
Sec. 1237. 

Note.—Earlier homestead acts were sec- 
tion 194, p. 81, Bannack Statutes; sections 
1 to 9, pp. 77 to 79, Laws of 1869; re-enacted 
as sections 261 to 269, pp. 84 and 85, Codi- 
fied Statutes 1871; re-enacted as sections 
311 to 319, pp. 123 to 125, Laws of 1877; 
amended by act of February 15, 1879; re-en- 
acted as sections 311 to 319, First Division 
Revised Statutes 1879; re-enacted as sec- 
tions 322 to 330, Compiled Statutes, 1887. 


homestead shall not exceed two thousand 
five hundred dollars in value, the debtor 
will be protected to that amount, though 
it exceeds such value. Mitchell v. Me- 
Cormick, 22 Mont. 249, 252, 56 Pac. 216. 

The purpose of the homestead statutes 
is to carry out the mandate of the consti- 
tution, “that the legislative assembly shall 
enact liberal homestead and exemptions 
laws.” Mitchell v. McCormick, 22 Mont. 
249, 252, 56 Pac. 216. 

A money judgment cannot be impressed 
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as a lien on a homestead without a show- 
ing that the money was borrowed for the 
purpose of buying the homestead, it not 
being sufficient that the money did buy 
the homestead. Mitchell vy. McCormick, 
22 Mont. 249, 253, 56 Pac. 216. 
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Cited or applied as section 1670, Civil 
Code, in Yerrick v. Higgins, 22 Mont. 502, 
505, 57 Pac. 95; Vincent v. Vineyard, 24 
Mont. 207, 213, 61 Pac. 131. 


For articles on ‘“Homesteads,” see Cal. 
Jur; and 13 R. C. L. 585. 


6946. From what it may be selected. If the claimant be married, the 


homestead may be selected from the property of the husband, or, with the 
consent of the wife, from her separate property. When the claimant is 
not married, but is head of a family, within the meaning of section 6969, 


the homestead may be selected from any of his or her property. 


History: En. Sec. 1671, Civ. C. 1895; re-en. Sec. 4695, Rev. C. 1907. 


Sec. 1238. 


6947. Separate property of wife. 


Cal. Civ. C. 


The homestead cannot be selected 


from the separate property of the wife, without her consent, shown by her 
making, or joining in making, the declaration of homestead. 
History: En. Sec. 1672, Civ. C. 1895; re-en. Sec. 4696, Rev. C. 1907. Cal. Civ. C. 


Sec. 1239. 


6948. Exempt from forced sale. 


The homestead is exempt from execu- 


tion or forced sale, except as in this chapter provided. 


History: En. Sec. 1673, Civ. C. 1895; 
re-en. Sec. 4697, Rev. C. 1907. Cal. Civ. C. 
Sec. 1240. 


Cited or applied as section 1673, Civil 
Code, in Vincent v. Vineyard, 24 Mont. 
207, 214, 61 Pae. 131. 


6949. When subject to execution or forced sale. The homestead is 
subject to execution or forced sale in satisfaction of judgments obtained: 

1. Before the declaration of homestead was filed for record, and which 
constitute liens upon the premises; but no judgments obtained before this 
code takes effect shall constitute such hens; 

2. On debts secured by mechanics’ or vendors’ liens upon the prem- 


ises ; 


3. On debts secured by mortgages on the premises, executed and 
acknowledged by the husband and wife, or by an unmarried claimant; 

4. On debts secured by mortgages on the premises, executed and 
recorded before the declaration of homestead was filed for record. 


History: En. Sec. 1674, Civ. C. 1895; 


re-en. Sec. 4698, Rev. C. 1907. Cal. Civ. C. 


Sec. 1241. 


A homestead is subject to the lien of a 
mechanic for material, as well as labor, 
where the material is the object of the 
labor for which he claims his lien. Mer- 
rigan v. English, 9 Mont. 113, 125, 22 Pae. 
454. See Bonner v. Minnier, 13 Mont. 269, 
275, 34 Pace. 30. 

A homestead is not exempt from fore- 
closure and sale to satisfy a lien for ma- 
terials used by the owner in the improve- 
ment thereof, such lien being a “mechan- 
ie’s lien” within the meaning of a statute 
providing that the exemption of hume- 
steads from forced sale shall not affect 
any laborer’s or mechaniec’s lien. Bonner 
v. Minnier, 13 Mont. 269, 275, 34 Pace. 30. 


A mortgage of a homestead was void, 
and not subject to foreclosure, unless exe- 
cuted by the husband and wife, and the 
acknowledgment was an essential part of 
the execution by the wife. The abandon- 
ment of the homestead did not make valid 
a past mortgage of the same void ab 
initio. American Sav. ete. Assn. v. Burg- 
hardt, 19 Mont. 323, 326, 48 Pac. 391. 

A homestead can be had in lands be- 
longing to the United States. All the 
improvements upon the land, including 
fences, belong to the homestead, and can- 
not be taken by a creditor. Where a 
mortgage was given upon the homestead 
property by the husband, who afterward 
abandoned his wife, and the latter had 
not joined in the execution of the instru- 
ment, she was entitled to be protected in 
the enjoyment of the mortgaged premises 
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as against the mortgagee seeking to fore- 
close the mortgage. Watterson vy. E. L. 
Bonner Co., 19 Mont. 554, 555, 48 Pace. 
1108. 

A judgment docketed in 1892 was not 
a lien on the homestead subject to execu- 
tion under this section, whatever its value, 
and a mortgage of the homestead given in 
1895. took precedence of such judgment. 
Vincent v. Vineyard, 24 Mont. 207, 214, 
ol Pac. 131. 

Cited or applied as section 1674, Civil 
Code, in Mitchell v. McCormick, 22 Mont. 
249, 251, 56 Pac. 216; Yerrick v. Higgins, 
22 Mont. 502, 508, 57 Pac. 95. 
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Liabilities enforceable against home- 
stead, see note in 45 A. S. R. 383. 

Judgment liens on homesteads, see note 
in 34 A. 8. R. 496. 

Power of husband without joinder of 
wife to consent to judgment binding home- 
stead, see note in Ann. Cas. 1915B, 247. 

Vendor’s lien against homestead, see 
note in 86 A. 8. R. 174. 

Homestead as subject of mechanie’s lien, 
see notes in L. R. A. 1918B, 818; L. RB. A. 
1918D, 1055; Ann. Cas. 1917E, 747. 

Mortgage to secure money advanced to 
purchase property as a purchase money 
mortgage not subject to homestead rights, 
see note in 40 L. R. A. (N. 8.) 275. 


6950. How conveyed or encumbered. The homestead of a married 
person cannot be conveyed or encumbered unless the instrument by which 
it is conveyed or encumbered is executed and acknowledged by both hus- 


band and wife. 
History: En. Sec. 1675, Civ. C. 1895; 


re-en. Sec. 4699, Rev. C. 1907. Cal. Civ. C. 


Sec. 1242. 


Cited or applied in American Sav. ete. 
Assn. v. Burghardt, 19 Mont. 323, 326, 


48 Pac. 391; Watterson v. EH. L. Bonner 
Co., 19 Mont. 554, 557, 48 Pac. 1108. 


Effect of conveyance or encumbrance by 
one spouse only, see note in 95 A. 8. R. 911. 


6951. How abandoned. A homestead can be abandoned only by a 
declaration of abandonment, or a grant thereof, executed and acknowl- 


edged: 


1. By the husband and wife, if the claimant is married; 


2. By the claimant, if unmarried. 


History: En. Sec. 1676, Civ. C. 1895; 


re-en. Sec. 4700, Rev. C. 1907. Cal. Civ. C. 


Sec. 1243. 


In the absence of legislation to that 
effect, alienation of a homestead granted 
to a surviving wife does not constitute an 
abandonment of it. Kerlee v. Smith, 46 
Mont. 19, 23, 124 Pac. 777. 


6952. When declaration of abandonment effectual. 


What constitutes abandonment of home- 
stead, see notes in 60 Am. Dec. 607; 36 
Am. Rep. 728; 102 A. 8. R. 391. 

Abandonment or forfeiture of home- 
stead by involuntary or compulsory ab- 
sence, see notes in 8 Ann. Cas. 681; Ann. 
Cas. 1917H, 112. 


A declaration of 


abandonment is effectual only from the time it is filed in the office in 


which the homestead was recorded. 


History: En. Sec. 1677, Civ. C. 1895; re-en. Sec. 4701, Rev. C. 1907. Cal. Civ. C. 


Sec. 1244. 


6953. Proceedings on execution against homestead. When an execu- 


tion for the enforcement of a judgment obtained in a case not within the 
classes enumerated in section 6949 is levied upon the homestead, the judg- 
ment creditor may apply to the district court of the county in which the 
homestead is situated, or a judge thereof, for the appointment of persons 
to appraise the value thereof. 
History: En. Sec. 1678, Civ. C. 1895; 


re-en. Sec. 4702, Rev. C. 1907. Cal. Civ. C. 
Sec. 1245. 


Judgments not constituting liens can- 
not be enforced under this section, but, 
after notice to the claimant and a report 
of the appraisers that the value of the 


397 


6954-6960 } ACQUISITION OF PROPERTY. [Part IV 


homestead exceeds two thousand dollars, Cited or applied as section 1678, Civil 
and that the property can be divided Code, in Yerrick v. Higgins, 22 Mont. 502, 
without material injury, execution can be 507, 57 Pace. 95. 
enforced against such excess; if, however, 


the property cannot be divided, a sale Sale of homestead under execution, see 
will be ordered and the execution paid note in 87 Am. Dee. 273. 

from the excess above that amount. Vin- Injunction against execution sale of 
cent v. Vineyard, 24 Mont. 207, 215, 61 homestead, see note in Ann. Cas. 1918C, 
Pae. 131. 215. ; 


6954. Application for appraisement. The application must be made 
upon a verified petition, showing: 

1. The fact that an execution has been levied upon the homestead; 

2. The name of the claimant; 

3. That the value of the homestead exceeds the amount of the home- 
stead exemption. 


History: En. Sec. 1679, Civ. C. 1895; Cited or applied as section 1679, Civil 
re-en. Sec. 4703, Rev. C. 1907. Cal. Civ. C. Code, in Vincent v. Vineyard, 24 Mont. 
Sec. 1246. 207, 214, 61 Pac. 131, 


6955. Filing petition. The petition must be filed with the clerk of - 


the district court. 


History: En. Sec. 1680, Civ. C. 1895; re-en. Sec. 4704, Rev. C. 1907. Cal. Civ. C. 
Sec. 1247. 


6956. Service of petition—Notice of hearing. A copy of the petition, 
with a notice of the time and place of hearing, must be served upon the 
claimant, at least two days before the hearing. 


History: En. Sec. 1681, Civ. C. 1895; re-en. Sec. 4705, Rev. C. 1907. Cal. Civ. C. 
Sec. 1248. 


6957. Appointment of appraisers. At the hearing the judge may, 
upon proof of the service of a copy of the petition and notice, and of the 
facts stated in the petition, appoint three disinterested residents and free- 
holders of the county to appraise the value of the homestead. 


History: En. Sec. 1682, Civ. C. 1895; re-en. Sec. 4706, Rev. C. 1907. Cal. Civ. C. 
Sec. 1249. 


6958. Oath of appraisers. The persons appointed, before entering 
upon the performance of their duties, must take an oath to faithfully per- 
form the same. 


History: En. Sec. 1683, Civ. C. 1895; re-en. Sec. 4707, Rev. C. 1907. Cal. Civ. C. 
Sec. 1250. 


6959. Duty of appraisers. They must view the premises and appraise 
the value thereof, and if the appraised value exceeds the homestead 
exemption, they must determine whether the land claimed can be divided 
without material injury. 


History: En. Sec. 1684, Civ. C. 1895; re-en. Sec. 4708, Rev. C. 1907. Cal. Civ. C. 
Sec. 1251. 


6960. Report of appraisers—Contents. Within fifteen days after 
their appointment they must make to the judge a report in writing, which 
report must show the appraised value and their determination upon the 
matter of a division of the land claimed. 

History: En. Sec. 1685, Civ. C. 1895; re-en. Sec. 4709, Rev. C. 1907. Cal. Civ. C. 
Sec. 1252. 
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6961. Setting apart homestead. If, from the report, it appears to the 
judge that the land claimed can be divided without material injury, he 
must, by an order, direct the appraisers to set off to the claimant so 
much of the land, including the residence, as will amount in value to the 
homestead exemption, and the execution may be enforced against the re- 
mainder of the land. 


History: En. Sec. 1686, Civ. C. 1895; re-en. Sec. 4710, Rev. C. 1907. Cal. Civ. C. 
sec. 1253. 


6962. Order directing sale—When to be made. If, from the report, 
it appears to the judge that the land claimed exceeds in value the amount 
of the homestead exemption, and that it cannot be divided, he must make 
an order directing its sale under execution. 


History: En. Sec. 1687, Civ. C. 1895; re-en. Sec. 4711, Rev. C. 1907. Cal. Civ. C. 
Sec. 1254. 


6963. Amount of bid. At such sale no bid must be received, unless 
it exceeds the amount of the homestead exemption. 


History: En. Sec. 1688, Civ. C. 1895; re-en. Sec. 4712, Rev. C. 1907. Cal. Civ. C. 
Sec. 1255. 


6964. Application of proceeds of sale. If the sale is made, the pro- 
ceeds thereof, to the amount of the homestead exemption, must be paid 
to the claimant, and the balance applied to the satisfaction of the execu- 
tion. 


History: En. Sec. 1689, Civ. C. 1895; Cited or applied as section 1689, Civil 
re-en. Sec. 4713, Rev. C. 1907. Cal. Civ. C. Code, in Vincent v. Vineyard, 24 Mont. 
Sec. 1256. 207, 215, 61 Pae, 1231. 


6965. After sale, money equal to homestead exemption protected. 
The money paid to the claimant is entitled, for the period of six months 
thereafter, to the same protection against legal process and the voluntary 
disposition of the husband, which the law gives to the homestead. 


History: En. Sec. 1690, Civ. C. 1895; re-en. Sec. 4714, Rev. C. 1907. Cal. Civ. C. 
Sec. 1257. 


6966. Compensation of appraisers. The court must fix the compensa- 
tion of the appraisers, not to exceed three dollars per day each for the 
time actually engaged. 


History: En. Sec. 1691, Civ. C. 1895; re-en. Sec. 4715, Rev. C. 1907. Cal. Civ. C. 
Sec. 1258. 


6967. Costs. The execution creditor must pay the costs of these pro- 
ceedings in the first instance; but in the cases provided for in sections 
6961 and 6962 the amount so paid must be added as costs on execution, 
and collected accordingly. 


History: En. Sec. 1692, Civ. C. 1895; Cited or applied as section 1692, Civil 
re-en. Sec. 4716, Rev. C..1907. Cal. Civ. C. Code, in Mitchell v. McCormick, 22 Mont. 
Sec. 1259. 249, 253, 56 Pac. 216; Yerrick v. Higgins, 


22 Mont. 502, 507, 57 Pac. 95. 


6968. Selection of homestead—Quantity and value of land. Home- 
steads may be selected and claimed: 

1. Consisting of any quantity of land not exceeding one hundred and 
sixty acres used for agricultural purposes, and the dwelling-house thereon 
and its appurtenances, and not included in any town plot, city, or vil- 
Jage; or 
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2. <A quantity of land not exceeding in amount one-fourth of an acre, 
being within a town plot, city, or village, and the dwelling-house thereon 


and its appurtenances. 


Such homestead, in either case, shall not exceed 


in value the sum of two thousand five hundred dollars. 


History: En. Sec. 1693, Civ. C. 1895; 
re-en. Sec. 4717, Rev. C. 1907. Cal. Civ. C. 
Sec. 1260. 


Note.—See note to section 6945 for his- 
tory of earlier acts. 


When a creditor of a partnership has 
attached real estate belonging to such 
partnership, the members of the firm ecan- 
not, by mutual releases, destroy the nature 
of the property, or of the tenancy, so that 
either one of them can annul the lien of 
attachment by claiming a part of the land 
as a homestead. Lindley v. Davis, 6 Mont. 
458, 455, 18 Pac. 118; overruled in Lind- 
ley v. Davis, 7 Mont. 206, 211, 14 Pace. 
717. See Ferguson v. Speith, 13 Mont. 
487, 497, 34 Pac. 1020. 

A cotenant is entitled to a homestead 
in real estate held in cotenancy. Lindley 
v. Davis, 7 Mont. 206, 213, 14 Pac. 717 
(overruling Lindley v. Davis, 6 Mont. 453, 
13 Pac. 118); Ferguson v. Speith, 13 Mont. 
487, 495, 497, 34 Pac. 1020. 

Homestead exemptions are not in dero- 
gation of the common law, and the home- 
stead statutes should be liberally con- 


6969. Head of a family defined. 


strued. Lindley v. Davis, 7 Mont. 206, 
PANS) MAE Tete, Milne 

A partner is entitled, as against the 
creditors of the firm, to claim and hold a 
homestead in the partnership estate. Fer- 
guson v. Speith, 13 Mont. 487, 489, 34 Pac. 
1020. 

Actual occupancy of the land claimed 
as a homestead is necessary in order to 
exempt it from sale on execution. Power 
v. Burd, 18 Mont. 22, 43 Pac. 1094. 

There is no conflict between the pro- 
visions of this section and section 6971. 
Mitchell v. McCormick, 22 Mont. 249, 253, 
56 Pac. 216. 

Where a declaration of homestead in- 
advertently included one-sixth more land 
than allowed, the whole claim was invalid. 
Yerrick v. Higgins, 22 Mont. 502, 507, 
57 Pace. 95. 

Cited or applied as section 1693, Civil 
Code, in Vincent v. Vineyard, 24 Mont. 
207, 213, 61 Pac. 131. 


Necessity for selection of homestead 
where property is not in excess of exemp- 
tion, see note in Ann. Cas. 1913C, 1281. 


The phrase ‘‘head of a family,’’ as 


used in this chapter, includes within its meaning: 

1. The husband, when the claimant is a married person; 

2. Every person who has residing on the premises with him or her, or 
under his or her care and maintenance, either: 

First—His or her minor child, or the minor child of his or her deceased 


wife or husband; 


Second—A minor brother or sister, or the minor child of a deceased 


brother or sister; 


Third—A father, mother, grandfather, or grandmother; 
Fourth—The father, mother, grandfather, or grandmother, of a de- 


ceased husband or wife; 


Fifth—An unmarried sister or any other of the relatives mentioned in 
this section who have attained the age of majority and are unable to take 


care of or support themselves. 


History: En. Sec. 1694, Civ. C. 1895; 
re-en. Sec. 4718, Rev. C. 1907. Cal. Civ. C. 
Sec. 1261. 


The expression “head of the family” 


includes the abandoned wife. Mennell v. 
Wells, 51 Mont. 141, 148, 149 Pac. 954. 


6970. Mode of selection. 


Who is head of a family and what con- 
stitutes a family under homestead laws, 
see notes in 61 Am. Dec. 586; 70 A. S. R. 
107;4 L. BR. A. (N. S.) 366; L. R, A, 19170, 
361. 

Wife as head of family within home- 
stead statute, see note in 51 L. R. A. 
(N.'S.). 1121. 


In order to select a homestead, the hus- 


band or other head of a family, or in case the husband has not made such 
selection, the wife, must execute and acknowledge, in the same manner as 
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a grant of real property is acknowledged, a declaration of homestead, and 


file the same for record. 


History: En. Sec. 1700, Civ. C. 1895; 
re-en. Sec. 1719, Rev. C. 1907. Cal. Civ. C. 
Sec. 1262. 


The alienation of a probate homestead, 
by the widow, is not an abandonment. 


Kerlee v. Smith, 46 Mont. 19, 23, 124 Pae. 
Tile 

When the husband fails to select a 
homestead, the wife may select it. Men- 
nell vy. Wells, 51 Mont. 141, 148, 149 Pae. 
954. 


6971. Declaration of homestead—Must contain what. The declaration 


of homestead must contain: 


1. A statement, showing that the person making it is the head of a 
family; or, when the declaration is made by the wife, showing that her 
husband has not made such declaration, and that she therefore makes the 


declaration for their joint benefit ; 


2.. A statement that the person making it is residing on the premises, 


and claims them as a homestead; 


3. <A description of the premises; 


4. An estimate of their actual cash value. 


History: En. Sec. 1701, Civ. C. 1895; 
re-en. Sec. 4720, Rev. C. 1907. Cal. Civ. C. 
Sec. 1263. 


Under an admission that property in 
controversy is a homestead, and has been 
set apart as provided by law, it cannot be 
objected that the homesteader did not 
allege its statutory value in the declara- 
tion of homestead. Mitchell v. McCor- 
mick, 22 Mont. 249, 252, 56 Pac. 216. 

The declaration of homestead must con- 
tain the estimated value, not the statu- 
tory value. Mitchell v. McCormick, 22 
Mont. 249, 252, 56 Pae. 216. 

There is no conflict between the pro- 
visions of this section and section 6968. 
Mitchell vy. McCormick, 22 Mont. 249, 253, 
56 Pac. 216. 

A declaration of homestead is valid and 
effective, though the estimated cash value 
is far in excess of the limit fixed in the 
statute, provided it contains the other 
statements required; but, as to area, the 


premises described must fall within the 
statutory limit, otherwise the declaration 
is ineffective to exempt the property 
elaimed. Yerrick v. Higgins, 22 Mont. 
502, 508, 57 Pac. 95; Mitchell v. McCor- 
mick, 22 Mont. 249, 56 Pac. 216, modified. 


The requirements of the statute by 
which a homestead exemption right be- 
comes fixed are mandatory and must be 
complied with. Yerrick v. Higgins, 22 
Mont. 502, 510, 57 Pac. 95. 


The homestead consists of the real prop- 
erty described in the declaration, although 
its value exceeds two thousand five hun- 
dred dollars. Vincent v. Vineyard, 24 
Mont. 207, 214, 61 Pac. 131. 

Where a declaration of homestead was 
filed, the homestead attribute was im- 
pressed on all the property described in 
the declaration, although its value exceed 
the sum of two thousand five hundred 
dollars. Vincent v. Vineyard, 24 Mont. 
207, 214, 61 Pae. 131. 


6972. Declaration must be recorded. The declaration must be re- 
corded in the office of the clerk of the county in which the land is situated. 


History: En. Sec. 1702, Civ. C. 1895; re-en. Sec. 4721, Rev. C. 1907. 


Sec. 1264. 


Cal. Civ. C. 


6973. Tenure by which homestead is held. From and after the time 


the declaration is filed for record, the premises therein described consti- 
tute a homestead. Upon the death of the person whose property was 
selected as a homestead, it shall go to his or her heirs or devisees, subject 
to the use of the widow during her life, if the property selected as a home- 
stead, before selection, belonged to the husband; and subject to the use 
of the husband during his life, if the property selected as a homestead 
before selection belonged to the wife. And in no ease shall the home- 
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stead be held lable for the debts of the owner, except as provided in this 


chapter. 


History: En. Sec. 1703, Civ. C. 1895; 
re-en. Sec, 4722, Rev. C. 1907. Cal. Civ. C. 
Sec. 1265. 


Cited or applied as section 1703, Civil 
Code in Mitchell vy. McCormick, 22 Mont. 
249, 252, 56 Pac. 216; Yerrick v. Higgins, 
22 Mont. 502, 508, 57 Pac. 95; Vincent v. 
Vineyard, 24 Mont. 207, 213, 61 Pac. 131; 
as section 4722, Revised Codes, in Kerlee v. 
Smith, 46 Mont. 19, 23, 124 Pac. 777. 


Widow’s failure to occupy homestead as 
affecting her rights therein, see note in 
12 Ann. Cas. 786. 

Rights of widow under homestead and 
exemption laws, see notes in 4 L. R. A. 
CNL OS.) 391i tals LON Cr 36a. 

Right of widow to convey, lease, or 
encumber homestead during minority of 
children, see note in 10 L. R. A. (N. S.) 
787. 


CHAPTER 22. 
WILLS—EXECUTION AND REVOCATION. 


Section 6974. Who May Make a Will. 
6975. Married Women, Wills by. 


6976. Will, or Part Thereof, Procured by Fraud. 


6977. Who May Take by Will. 


6978. State Institutions Which May Take by Gift, Bequest, or Grant. 
6979. Persons Who May Make Gifts to State Institutions. 

6980. Written Will—How to Be Executed. 

6981. Definition of a Holographic Will. 


6982. Witness to Add Residence. 
6983. Mutual Will. 


6984. Competency of Subscribing Witness. 


6985. Conditional Will. 


6986. Gifts to Subscribing Witness Void—Creditors Competent Witnesses. 


6987. Witness Who Is a Devisee, Entitled to Share to Amount of Devise, 


When. 
6988. Will Made Out of State. 


6989. Subsequent Change of Domicile. 


6990. Republication by Codicil. 


6991. Nuncupative Will—How to Be Executed. 
6992. Requisites of a Valid Nuncupative Will. 


6993. Proof of Nuncupative Wills. 


6994. Probate of Nuncupative Wills. 


6995. Written Will—How Revoked. 


6996. Evidence of Revocation. 
6997. Revocation of Duplicate. 


6998. Revocation by Subsequent Will. 

6999. Antecedent Not Revived by Revocation of Subsequent Will. 
7000. Revocation by Marriage and Birth of Issue. 

7001. Effect of Marriage of a Man on His Will. 

7002. Effect of Marriage of a Woman on Her Will. 

70038. Contract of Sale Not a Revocation. 

7004. Mortgage Not a Revocation of Will. 

7005. Conveyance—When Not a Revocation. 


7006. When It Is a Revocation. 
7007. Revocation of Codicils. 


7008. After-Born Child, Unprovided for, to Succeed. 

7009. Children or Issue of Children of Testator Unprovided for by His Will. 
7010. Share of After-Born Child, Out of What Part of Estate to Be Paid. 
7011. Advancement During Lifetime of. Testator. 

7012. Lineal Descendants Take Estate Upon Death of Devisee Before Testator. 
7013. Devises of Land—How Construed. 

7014. Wills Pass Estate Subsequently Acquired. 

7015. Restriction to Devise for Charitable Purposes. 


6974. Who may make a will. 


Every person over the age of eighteen 


years, of sound mind, may, by last will, dispose of all of his estate, real 
and personal, and such estate not disposed of by will is succeeded to as 
provided in sections 7071 to 7092 of this code, being chargeable in both 
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cases with the payment of all the decedent’s debts, as provided in the Code 
of Civil Procedure. 


History: Ap. p. Sec. 4, p. 556, Cod. Stat. This section cannot be extended by con- 


1871; En. Sec. 432, p. 349, L. 1877; re-en. 


Sec. 4382, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 432, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1720, Civ. C. 1895; re-en. Sec. 4723, 


struction so as to include any person other 
than those mentioned in it. In re Beck’s 
Estate, 44 Mont. 561, 580, 121 Pac. 784, 
1057. 


rt Sg eres oe For articles on “Wills,” see Cal. Jur. and 


28 KR. C. L. 47. 


6975. Married women, wills by. A married woman may make a will 
in the same manner and with the same effect as if she were sole, except 
that such will shall not, without the written consent of her husband, oper- 
ate to deprive him of more than two thirds of her real estate, or of more 
than two-thirds of her personal estate. 


History: Ap. p. Sec. 1447, 5th Div. Codes, in Huffine vy. Lincoln, 52 Mont. 585 
Comp. Stat. 1887; amd. Sec. 255, Civ. C. 592, 160 Pac. 820. 
1895; re-en. Sec. 3735, Rev. C. 1907. Cal. 
Civ. C. Sec. 1273. 


Cited or applied as section 3735, Revised 


Power of married woman to make will, 
see note in 57 Am. Dee. 340. 


6976. Will, or part thereof, procured by fraud. A will, or a part of a 
will, procured to be made by duress, menace, fraud, or undue influence, may 
be denied probate; and a revocation, procured by the same means, may be 
declared void. 


History: En. Sec. 434, p. 349, L. 1877; 
re-en. Sec, 434, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 434, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1721, Civ. C. 1895; re-en. Sec. 


4724, Rev. C. 1907. Cal. Civ. C. Sec. 1272. 
Field Civ. C. Sec. 544. 


Equity jurisdiction to set aside will for 


fraud, see note in 18 Ann. Cas. 807. 


6977. Who make take by will. A testamentary disposition may be 
made to any person capable of taking the property so disposed of, except 
corporations other than those formed for scientific, literary, or solely edu- 
cational purposes, cannot take under a will, unless expressly authorized 


by statute. 


History: Cal. Civ. C. Sec. 1275. Based 
on Field Civ. C. Sec. 546. 


Note.—Sections 6977 to 7014 (except 
sections 6978 and 6979) were enacted as 
sections 437 to 473, pp. 349 to 355, Laws 
of 1877; re-enacted as sections 437 to 473, 
Second Division Revised Statutes 1879; 
re-enacted as sections 437 to 473, Second 
Division Compiled Statutes 1887; re-en- 
acted as sections 1722 to 1758, Civil Code 
1895; re-enacted as sections 4725 to 4760, 
Revised Codes 1907. 


Prior to the amendment of this section, 
it was held that this section, being ex- 
clusive in character, the state orphans’ 
home, not being a corporation, either pub- 
lic or private, of the nature designated 
therein as capable of taking under testa- 
mentary disposition, could not do so. In 
re Beck’s Estate, 44 Mont. 561, 572, 121 
Pace (843 

Only natural persons and corporations 
formed for scientific, literary, or solely 


educational purposes may take through 
testamentary disposition; other corpora- 
tions, unless expressly authorized by stat- 
ute to do so, cannot so take. In re Beck’s 
Estate, 44 Mont. 561, 572, 580, 121 Pac. 
784. 

Where the state has not given its con- 
sent to becoming a beneficiary under a 
will, it is incapable of taking as a legatee. 
In re Beck’s Estate, 44 Mont. 561, 576, 
121 Pac. 784. 

This section cannot be construed to 
inelude any person, natural or artificial, 
among those who have the capacity to 
take under a will, other than those men- 
tioned. In re Beck’s Estate, 44 Mont. 561, 
580, 121 Pac. 784, 1057. 


Right to take property by will as nat- 
ural right protected by the constitution, 
see note in Ann. Cas, 1918A, 939. 

Who may question unauthorized devise 
to corporation, see note in 60 A. S. R. 318. 
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6978. State institutions which may take by gift, bequest, or grant. 
The state of Montana, the university of Montana, the state normal col- 
lege, the state orphans’ home, the state school for the deaf and blind, the 
state school of mines, the state reform school, the soldiers’ home, the 
Montana state tuberculosis sanitarium, the state asylum for the insane, the 
state penitentiary, and any and all institutions now created or established, 
or which may hereafter be created or established, and supported in whole 
or in part by the state of Montana for any purpose, are hereby empowered 
and given the right to accept, receive, take, hold, own, and possess gifts, 
donations, grants, devises, or bequests of real or personal property from 
any source whatsoever; and said gifts, donations, grants, bequests, or 
devises may be made direct to the state of Montana, or in the name of 
any of said institutions, or to any officer or board of said institutions, or 
to any person in trust for said institutions; but in the event the same shall 
be made direct to any such institution, or to any officer or board of any such 
institution, such gift, donation, grant, devise, or bequest shall be construed 
as a gift, donation, grant, devise, or bequest to the state of Montana, and 
shall be administered and used by the state of Montana for the particular 
purpose for which the same was given, donated, granted, bequeathed, or 
devised; and in the event no particular purpose is mentioned in such gift, 
grant, devise, or bequest, then the same shall be used for the general support, 
maintenance, or improvement of such institution by the state of Montana. 

History: En. Sec. 1, Ch. 17, L. 1913, 


6979. Persons who may-make gifts to state institution. A donation, 
oift, grant, bequest, devise, or testamentary disposition of property, real 
or personal, may be made by any person over the age of eighteen years, 
of sound mind, to the state of Montana, the university of Montana, the 
state normal college, the state orphans’ home, the state school for the deaf 
and blind, the state school of mines, the state reform school, the soldiers’ 
home, the state asylum for the insane, the state penitentiary, and any and 
all institutions now created or established, or which may hereafter be 
created or established and supported, in whole or in part, by the state of 
Montana for any purpose. And any person, corporation, or association 
of persons may make any gift, donation, or grant of property, real or 
personal, to the state of Montana, or to any of the institutions above 
named or referred to; but in the event any gift, donation, grant, devise, 
or bequest shall be made to any such institution, or to any officer or board 
of any such institution, the same shall be construed as a gift, donation, 
erant, devise, or bequest to the state of Montana, and shall be adminis- 
tered and used for the state of Montana for the particular purpose for 
which the same was given, donated, granted, bequeathed, or devised; and 
in the event no particular purpose is mentioned in such gift, grant, devise, 
or bequest, then the same shall be used for the general support, mainten- 
ance, or improvement of such institution by the state of Montana. 

History: En. Sec. 2, Ch. 17, L. 1913. 


6980. Written will, how to be executed. Every will, other than a 
nuncupative will, must be in writing; and every will, other than a holo- 
graphic will, and a nuncupative will, must be executed and attested as 
follows: 
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1. It must be subscribed at the end thereof by the testator himself, or 
some person in his presence and by his direction must subscribe his name 


thereto; 


2. The subscription must be made in the presence of the attesting wit- 
nesses, or be acknowledged by the testator to them to have been made by 


him or by his authority; 


3. The testator must, at the time of subscribing or acknowledging the 
same, declare to the attesting witnesses that the instrument is his will; 


and, 


4, There must be two attesting witnesses, each of whom must sign his 
name as a witness, at the end of the will, at the testator’s request, and in 


his presence. 


History: -Sec. 4726, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. 
Sec. 1276. Based on Field Civ. C. Sec. 550. 


When a will is contested, the subscrib- 
ing witnesses, if present in the county and 
of sound mind, must be produced and ex- 
amined, If absent, the court may receive 
other evidence, if any can be had, of the 
facts mentioned in this section, but, as a 
rule, such facts, or many of them, can be 
proved only by the subscribing witnesses. 
Farleigh v. Kelley, 28 Mont. 421, 430, 
72 Pac. 756. 

A testatrix, who, being too weak to sign 
her will without assistance, requested a 
bystander to assist’ her in doing so, and 
who, knowing that the instrument she was 


about to sign was her will, held the pen 


and attached her signature with her hand 
thus guided, subscribed the will as re- 
quired. by subdivision 1 of this section. 
In re Miller’s Estate, 37 Mont. 545, 560, 
97 Pac. 935. See In re Noyes’ Estate, 
40 Mont. 178, 189, 105 Pae. 1013. 

In making a will it is not essential that 
the testator should expressly declare the 
instrument to be his will, but if, con- 
sideration of all the attending facts and 
circumstances, a substantial complance 
with subdivision 3 of this section is shown, 
it is sufficient. In re Miller’s Estate, 37 
Mont. 545, 562, 97 Pac. 935. See In re 
Noyes’ Estate, 40 Mont. 178, 189, 105 Pac. 
1013. 

Subdivision 4 of this section was sub- 
stantially complied with when the legal 
adviser of the testatrix requested, with 
her intelligent acquiescence, the witnesses 
to sign her will. In re Miller’s Estate, 
37 Mont. 545, 563, 97 Pac. 935. See In re 
Williams’ Estate, 50 Mont. 142, 155, 145 
Pac. 957. 

Where one of the two subscribing wit- 
nesses did not hear a will read, was not 
requested by any one to sign as a witness 
to a will, did not see the signature of 
the testator, and was not informed of the 
character of the paper he signed, until 
nearly two years later, the testator did 
not publish the writing as his will as 
required by this section. In re Noyes’ 


Estate, 40 Mont. 178, 189, 105 Pac. 1013. 

Evidence in a will contest held to show 
that the requirement of this section, rela- 
tive to publication of her will to the sub- 
scribing witnesses by the testatrix, was 
not observed. In re Williams’ Estate, 50 
Mont. 142, 154, 145 Pac. 957. 

The attesting witnesses to a will must, 
at the time they attest, be informed in 
some way, though not necessarily in words, 
by the testator himself that the instru- 
ment he has subscribed is his will; knowl- 
edge of this fact derived from any other 
source or at any other time being insuf- 
ficient. In re Williams’ Estate, 50 Mont. 
142, 154, 145 Pac. 957. 

Cited or applied as section 4726, Revised 
Codes, in Sharky v. City of Butte, 52 Mont. 
16, 21, 155 Pac. 266. 


Attestation and subscription of wills, 
see notes in 10 Am. Dec. 516; 114 A. S. R. 
209; 60 Am. Rep. 285. 

Testator’s signature “at end” of will, 
see notes in 2 Ann. Cas. 730; 11 Ann. Cas. 
1013; Ann. Cas. 1913C, 485; Ann. Cas. 
1916E,: 140; Ann. Cas. 1918B, 230; -17 
I. Re AL (CN. 8.) 3534.23 1. KR. A. GN: 8.) 
HBAs) XO) AOS ats EN, (GN S) Iey 


Sufficiency of signature of testator with 
respect to manner of signing will, see 
notes in 18 Ann. Cas. 769; Ann. Cas, 
1917B, 874; Ann. Cas. 1918EH, 1040. 

What amounts to signature of will by 
testator, see notes in 42 Am. Dec. 571; 
L. R. A. 1915D, 902. 

Order of subscription to will as between 
testator and witnesses, see notes in 5 Ann, 
Cas. 463; 20 Ann. Cas. 1367; Ann. Cas. 
1915 9565 14. RecA 160 26 LR. A. 
(NS ALIZ6 56 Tie Rely O16), 1063, 

Necessity that witnesses see testator 
sign, or that they see his signature, see 
notes ine 38 la Re A, CN: S.)°1613 T.-K. A. 
1915B, 87. 

What constitutes subscription of will 
“in presence” of testator, see notes in 
6 Ann. Cas. 414; 28 Am. Rep. 595; 1 
i. RAS GN. S)) 3933 lL. BR. A. 1916C, 950. 

Place of signature of attesting wit- 
nesses, see note in 10 A. L. R. 429. 
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Sufficiency of subscription to will by 
witness, see note in 4 Ann. Cas. 637. 
_ Experimental evidence as to possibility 
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of testator seeing and hearing attesting 
witnesses, see notes in 8 A. L.. R. 59. 

Execution of will by blind person, see 
note in 9 A. L. R. 1416. 


6981. Definition of a holographic will. A holographic will is one that 
is entirely written, dated, and signed by the hand of the testator himself. 
It is subject to no other form, and may be made in or out of this state, 


and need not be witnessed. 


History: Sec. 4727, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. 
Sec. 1277. 


A writing on a letter-head of decedent, 
in which certain figures were printed in 
the designation of the year in the date, 
was invalid as a holographic will, though 
otherwise it met with all the requirements 
of the section. In re Noyes’ Estate, 40 
Mont. 190, 195, 105 Pac. 1017. 

Cited or applied as section 439, Second 
Division Compiled Statutes of 1887, as 


6982. Witness to add residence. 


Barney v. Hayes, 11 Mont. 571, 29 Pac. 
282. 


What are holographic wills, see notes in 
52 Am. Dee. 591; 104 A. S. R. 22; 1 Ann. 
Cas. 373; 20 Ann. Cas. 369. 

Writing name in body of holographic 
will as a signature thereto, see notes in 
29 L. R. A. (N. 8.) 64; 46 L. R. A. (N. S.) 
552; L. R. A. 1917D, 632; Ann. Cas. 1918B, 
230. 

Validity of holographic will drawn on 
stationer’s blank, see note in 4 A. L. R. 
731, 


A witness to a written will must 


write, with his name, his place of residence; and a person who subscribes 
the testator’s name, by his direction, must write his own name as a witness 


to the will. 
the will. 


History: 
1278. Field Civ. C. Sec. 552. 


But a violation of this section does not affect the validity of 


Sec. 4728, Rev. C. 1907. See also history of Sec. 6977. Cal. Civ. C. Sec. 


6983. Mutual will. A conjoint or mutual will is valid, but it may be 
revoked by any of the testators, in like manner with any other will. 


History: Sec. 4729, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. Sec. 
1279. Field Civ. C. Sec. 548. 


Joint wills and their effect, see note in 


68 Am. Dee. 407; 1386 A. S. R. 593; 2 Ann. 
Cas. 26; 17 Ann. Cas. 1006; Ann. Cas. 
1915A, 364; 38 L. R. A. 289; 34 L. R. A. 
CNESS2 ie 971G: 


6984. Competency of subscribing witness. If the subscribing witnesses 
to a will are competent at the time of attesting its execution, their sub- 
sequent incompetency, from whatever cause it may arise, does not prevent 
the probate and allowance of the will, if it is otherwise satisfactorily 
proved. 


History: En. Sec. 5, p. 556, Cod. Stat. 
1871; re-en. Sec. 442, p. 350, L. 1877; re-en. 
Sec. 442, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 442, 2nd Div. Comp. Stat. 1887; re-en. 


Sec. 1727, Civ. C. 1895; re-en. Sec. 4730, 
Rev. C. 1907. Cal. Civ. C. Sec. 1280. 


Cited or applied as section 1727, Civil 
Code, in In re Klein’s Estate, 35 Mont. 
185, 209, 88 Pac. 798. 


6985. Conditional will. A will, the validity of which is made by its 
own terms conditional, may be denied probate, according to the event, 
with reference to the condition. 


History: Sec. 4731, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. Sec. 
1281. Field Civ. C. Sec. 549. 


Contingent or conditional wills, see note 
in 8 Ann. Cas. 1150. 


6986. Gifts to subscribing witnesses void—Creditors competent wit- 
nesses. All beneficial devises, legacies, and gifts whatever, made or given 
in any will to a subscribing witness thereto, are void, unless there are two 
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other competent subscribing witnesses to the same; but a mere charge on 
the estate of the testator for the payment of debts does not prevent his 
creditors from being competent witnesses to his will. 


History: En. Sec. 7, p. 556, Cod. Stat. 
1871; re-en. Sec. 444, p. 350, L. 1877; re-en. 
Sec. 444, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 444, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1729, Civ. C. 1895; re-en. Sec. 4732, 
Rev. C. 1907. Cal. Civ. C. Sec. 1282. 


One who was a necessary subscribing 
witness to a will cannot take as a bene- 
ficiary under it. In re Klein’s Estate, 
35 Mont. 185, 211, 88 Pac. 798. 

This section does not apply to a witness 
to the due execution of a will if he is not 


a subscribing witness. In re Williams’ 
Estate, 50 Mont. 142, 151, 145 Pace. 957. 


Fees to accrue to an executor are not 
more than compensation for services, and 
cannot be denominated a “legacy,” or a . 
“devise,” or a “beneficial gift,” so as to 
disqualify him for interest as a witness 
in a will contest. In re Williams’ Hstate, 
50 Mont. 142, 151, 145 Pac. 957. 


Cited or applied as section 1729, Civil 
Code, in State ex rel. Ruef v. District 
Court, 34 Mont. 96, 105, 85 Pac. 866, 


6987. Witness who is a devisee, entitled to share to amount of devise, 
when. If a witness, to whom any beneficial devise, legacy, or gift, void 
by the preceding section, is made, would have been entitled to any share 
of the estate of the testator, in case the will should not be established, he 
succeeds to so much of the share as would be distributed to him, not exceed- 
ing the devise or bequest made to him in the will, and he may recover 
the same of the other devisees or legatees named in the will, in proportion 
to and out of the parts devised or bequeathed to them. 


History: En. Sec. 8, p. 556, Cod. Stat. 
1871; re-en. Sec. 445, p. 350; L. 1877; re-en. 
Sec. 445; 2nd Div. Rev. Stat. 1879; re-en. 


Sec. 445, 2nd Div. Comp. Stat. 1887; re-en. 
Sec. 1730, Civ. C. 1895; re-en. Sec. 4733, 
Rev. C. 1907. Cal. Civ. C. Sec. 1283. 


6988. Will made out of state. A will of real or personal property, or 
both, or a revocation thereof made out of this state by a person not having 
his domicile in this state, is as valid when executed according to’ the law 
of the place in which the same was made, or in which the testator was at 
the time domiciled, as if it were made in this state, and according to the pro- 


visions of this chapter. 


History: Sec. 4734, Rev. C. 1907. See 
also history of Sec. 6977. Field Civ. C. 
Sec, 554. 


In order to allow a will executed in 
another state to probate in this state, it 
must first appear that it was duly proved, 
allowed, and admitted to probate in the 
court of the sister state; that it was 
executed according to the law of the place 
in which it was made, or in which the 
testator was at the time domiciled, or in 
conformity to the laws of this state, and 
that the record is authenticated as re- 


6989. Subsequent change of domicile. 


quired by section 905 of the United States 
Revised Statutes. State ex rel. Ruef v. 
District Court, 34 Mont. 96, 104, 85 Pace. 
866. See Patterson v. Dickinson, 193 Fed. 
328, 332. 


Probate of foreign will, see notes in 
Tis) A. 8. RK. 2115 9) Ann.” Cas, 423; 1 
L. BR. A. (N. 8.) 996. 

Effect of probate of will in another 
state as res judicata, see notes in 20 
Dp hier Orectso.dn thy A, E31. 96 ly RocaL 
CN. 8.) 617. 


Whenever a will or revocation 


thereof is duly executed according to the law of the place in which the 
same was made, or in which the testator was at the time domiciled, the 
same is regulated, as to the validity of its execution, by the law of such 
place, notwithstanding the testator subsequently changed his domicile to a 
place by the law of which such will would be void. 


History: Sec. 4735, Rev. C. 1907. See 
also history of Sec. 6977. Based on Field 
Civ. C. Sec. 556. 


Law governing execution and construc- 


tion of will of realty, see notes in 2 Ann. 
Cas. 591; 11 Ann. Cas. 498; 18 Ann. Cas. 
578. 

Law governing execution of will of per- 
sonalty, see note in 9 Ann, Cas. 44. 
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6990. Republication by codicil. The execution of a codicil, referring 
to a previous will, has the effect to republish the will, as modified by the 
codicil. 

History: Sec. 4736, Rev. C. 1907. See Barney v. peepee: 11 Mont. 997106, 27 
also history of Sec. 6977. Cal. Civ. C. Sec. Pac. 384. 
1287. Field Civ. C. Sec. 553. Cited or applied as section 4736, Revised 
Codes, in In re Noyes’ Estate, 40 Mont. 


An unreversed decree denying a petition 231, 238, 106 Pac. 355. 


for the probate of a will is not a bar to a 
subsequent petition for the probate of the 
same will with a codicil referring thereto Effect of republication of will by codicil 
and modifying the same, as such codicil to incorporate extrinsic document into 
operates as a republication of the will. will, see note in 68 L. R. A. 381. 


6991. Nuncupative will—How to be executed. A nuncupative will is 
not required to be written, nor to be declared or attested with any for- 
malities. 


History: Sec. 4737, Rev. C. 1907. See Law of nuncupative wills, see notes in 
also history of Sec. 6977. Cal. Civ. C. Sec. 20 Am. Dec. 44; 67 A. S. R. 572. 
1288. Field Civ. C. Sec. 551. Wills of soldiers or seamen, see note in 


Ann. Cas. 1916A, 483. 


6992. Requisites of a valid nuncupative will. To make a nuncupative 
will valid, and to entitle it to be admitted to probate, the following requi- 
sites must be observed. 

1. The estate bequeathed must not exceed in value the sum of one 
thousand dollars; 

2. It must be proved by two witnesses who were present at the mak- 
ing thereof, one of whom was asked by the testator, at the time, to bear 
witness that such was his will, or to that effect; 

3. The decedent must, at the time, have been in actual military service 
in the field, or doing duty on shipboard at sea, and in either case in actual 
contemplation, fear, or peril of death; or the decedent must have been, at 
the time, in expectation of immediate death from injury received the same 
day. 

ce aay Sec. 4738, Rev. C. 1907. See Statutory restrictions as to time of mak- 
also history of Sec. 6977. Cal. Civ. C. ing nuncupative will, see notes in 3 Ann, 
Sec. 1289. Cas. 317; 14 Ann. Cas. 1164; 13 L. R. A. 

(N. 8.) 1092. 

6993. Proof of nuncupative wills. No proof must be received of any 
nuncupative will, unless it is offered within six months after speaking the 
testamentary words, nor unless the words, or the substance thereof, were 
reduced to writing within thirty days after they were spoken. 

History: Sec. 4739, Rev. C. 1907. See Necessity and sufficiency of rogatio 
also history of Sec. 6977. Cal. Civ. C. testium to establish proof of nuncupative 
Sec. 1290. will, see note in 10 Ann. Cas. 1132. 

6994. Probate of nuncupative wills. No probate of any nuncupative 
will must be granted for fourteen days after the death of the testator, 
nor must any nuncupative will be at any time proved, unless the testa- 
mentary words, or the substance thereof, be first committed to writing, and 
a process issued to call in the widow, or other persons interested, to contest 
the probate of such will, if they think proper. 

History: Sec. 4740, Rev. C. 1907. See also history of Sec. 6977. Cal. Civ. C. Sec. 
1291. 

6995. Written will—How revoked. Except in the cases in this chap- 
ter mentioned, no written will, nor any part thereof, can | be revoked or 
altered otherwise than: 
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1. By a written will, or other writing of a testator, declaring such 
revocation or alteration, and executed with the same formalities with 
which a will should be executed by such testator; or, 
2. By being burnt, torn, canceled, obliterated, or destroyed, with the 
intent and for the purpose of revoking the same, by the testator himself, 
or by some person in his presence and by his direction. 


History: Sec. 4741, Rev. C. 1907. See see notes in 15 Am. Dec. 659; 45 
also history of Sec. 6977. Cal. Civ. C. Sec. Rep. 338; 28 A. S. R. 344. 
1292. Field Civ. C. Sec. 561. Revocation of will by writing not testa- 
mentary in character, see note in 3 A. L. R. 
833. 


Am. 


Two wills by the same testator, in the 


execution of both of which the statutory 
requirements have been met, must be 
construed together, unless the former has 
been revoked by the testator as pre- 
scribed by the statute: In re Noyes’ Es- 
tate, 40 Mont. 231, 238, 106 Pac. 355. 


Mutilation of will as ground for revo- 
cation, see note in 1 Ann, Cas. 25. 

Revocation of will by burning, tearing, 
etc., upon making a new will or with in- 
tent to make a new will, see note in 
L. R. A. 1918A, 914. 


Effect on will of canceling, obliterating 
or destroying particular clause thereof, 
see note in Ann. Cas. 1912D, 174, 


How revocation of will accomplished, 


6996. Evidence of revocation. When a will is canceled or destroyed 
by any other person than the testator, the direction of the testator, and 
the fact of such injury or destruction, must be proved by two witnesses. 


History: Sec. 4742, Rev. C. 1907. See also history of Sec. 6977. Cal. Civ. C. Sec. 
1293. Field Civ. C. Sec. 562. 


6997. Revocation of duplicate. The revocation of a will, executed in 
duplicate, may be made by revoking one of the duplicates. 


History: Sec. 4743, Rev. C. 1907. See 
also history of Sec. 6977. Field Civ. C. 
Sec. 564. 


Presumption of revocation from destruc- 
tion of one will executed in duplicate, see 
notes in Ann. Cas. 1912A, 273; Ann. Cas. 
1918E, 229. 


6998. Revocation by subsequent will. A prior will is not revoked by 
a subsequent will, unless the latter contains an express revocation, or pro- 
visions wholly inconsistent with the terms of the former will; but in 
other cases the prior will remains effectual so far as consistent with the 
provisions of the subsequent will. 


History: Sec. 4744, Rev. C. 1907. See’ 
also history of Sec. 6977. Cal. Civ. C. Sec. 
1296. Field Civ. C. Sec. 565. 


Revocation of will by subsequent will, 
see note in 37 L. R. A. 561. 


6999. Antecedent not revived by revocation of subsequent will. If, 
after making a will, the testator duly makes and executes a second will, 
the destruction, cancellation, or revocation of such second will does not 
revive the first will, unless it appears by the terms of such revocation that 
it was the intention to revive and give effect to the first will, or unless, 
after such destruction, cancellation, or revocation, the first will was duly 
republished. 


History: Sec. 4745, Rev. C. 1907. See Revival of former will by revocation 


also history of Sec. 6977. Cal. Civ. C. Sec. 
1297. Based on Field Civ. C. Sec. 566. 


Cited or applied as section 4745, Revised 
Codes, in In re Estate of Peterson, 49 
Mont. 96, 98, 140 Pac. 237. 


or destruction of later will, see notes in 
76 Am. Dee. 652; 45 Am. Rep. 327; 37 
L., B.-A. 675; 14 1. BR. A. (N. 8.) 937; 37 
Eagles An NG Dey reod., 


7000. Revocation by marriage and birth of issue. If, after having 
made a will, the testator marries, and has issue of such marriage, born 
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ACQUISITION OF PROPERTY. 
either in his lifetime or after his death, and the wife or issue survive him, 
the will is revoked. unless provision has been made for such issue by 
some settlement, or unless such issue are provided for in the will, or in 
such way mentioned therein as to show an intention not to make such pro- 
vision; and no other evidence to rebut the presumption of such revocation 
can be received. 


History: Sec. 4746, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. Sec. 
1298. Field Civ. C. Sec. 567. 


Cited cr applied as section 4746, Revised 
Codes, in In re Noyes’ Estate, 40 Mont. 
231, 238, 106 Pac. 355; In re Estate of 


Revocation of will by subsequent birth 
of issue, see notes in 26 Am. Rep. 159; 
Ann. Cas. 1913D, 1318; 7 Ann. Cas. 786. 

Provision for after-born child as pre- 


venting revocation of will by birth of 
issue, see note in Ann. Cas, 1913D, 1328. 


Peterson, 49 Mont. 96, 98, 140, Pac. 237. 


7001. Effect of marriage of a man on his will, If, after making a will, 
the testator marries, and the wife survives the testator, the will is 
revoked, unless provision has been made for her by marriage contract, or 
unless she is provided for in the will, or in such way mentioned therein as 
to show an intention not to make such provision; and no other evidence to 
rebut the presumption of revocation must be received. 


History: Sec. 4747, Rev. ©. 1907. See section 4747, Revised Codes, in In re 
also history of Sec. 6977. Cal. Civ. C. Noyes’ Estate, 40 Mont. 231, 238, 106 Pace. 
Sec. 1299. 355; In re Estate of Peterson, 49 Mont. 


96, 98, 140 Pac. 237. 


Cited or applied as section 1744, Civil 
Code, in State ex rel. Ruef v. District Revocation of will by marriage, see note 
Court, 34 Mont. 96, 105, 85 Pae. 866; as in 80 Am. Dec. 516. 

7002. Effect of marriage of a woman on her will. A will, executed 
by an unmarried woman, is revoked by her subsequent marriage, and is 
not revived by the death of her husband. 


History: Sec. 4748, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. Sec. 
1300. Based on Field Civ. C. Sec. 568. 


Revocation of will by marriage of a 
woman, see notes in 49 Am. Rep. 329; Ann. 
Cas. 1913A, 218; Ann. Cas. 1916A, 365; 
Ann. Cas. 1917C, 1039. 

7003. Contract of sale not a revocation. An agreement made by a 
testator, for the sale or transfer of property disposed of by a will pre- 
viously made, does not revoke such disposal ; but the property passes by 
the will, subject to the same remedies on the testator’s agreement, for a 
specific performance or otherwise against the devisees or legatees, as 
might be had against the testator’s successors, if the same had passed by 


succession. 

History: Sec. 4749, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. Sec. 
13801. Field Civ. C. Sec. 569. 


The execution of a deed to property, 
placed in escrow with a contract for future 
delivery, subsequent to a devise of the 
property to the wife of the testator, does 
not effect a divestiture, but title passes 
subject to the conditions imposed. Chad- 
wick v. Tatem, 9 Mont. 354, 363, 23 
Pac. 729. See Tyler v. Tyler, 50 Mont. 65, 
72, 144 Pac. 1090. 

If an owner has given an option to pur- 
chase, and deposits a deed in escrow to be 


delivered upon condition of payment, but 
dies before the exercise of the option, the 
title is still in him and must necessarily 
descend to his heirs, subject to such right 
as the holder of the option contract has 
under which the deposit was made. Tyler 
v. Tyler, 50 Mont. 65, 72, 144 Pac. 1090. 


Sale of real property specifically devised 
as revocation of devise, see note in Ann. 
Cas. 1913B, 56. 

Implied revocation of will from change 
in circumstances of testator other than 
marriage or birth of issue, see note in 130 
A. 8. R. 628. 


7004. Mortgage not a revocation of will. A charge or encumbrance 
upon any estate, for the purpose of securing the payment of money or the 
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performance of any covenant or agreement, is not a revocation of any will 
relating to the same estate which was previously executed; but the devises 
_ and legacies therein contained must pass, subject to such charge or encum- 
brance. 

History: Sec. 4750, Rev. C. 1907. See also history of Sec. 6977. Cal. Civ. C. Sec. 
1302. Based on Field Civ. C. Sec. 570. 

7005. Conveyance—When not a revocation. A conveyance, settle- 
ment, or other act of a testator, by which his interest in a thing previously 
disposed of by his will is altered, but not wholly divested, is not a revoca- 
tion, but the will passes the property which would otherwise devolve by 
succession. 

History: Sec. 4751, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. Sec. Codes, in Tyler v. Tyler, 50 Mont. 65, 72, 
1303. Field Civ. C. Sec, 571. 74, 144 Pac. 1090. 

7006. When it is a revocation. If the instrument by which an altera- 
tion is made of the testator’s interest in a thing previously disposed of by 
his will expresses his intent that it shall be a revocation, or if it contains 
provisions wholly inconsistent with the terms and nature of the testa- 
mentary disposition, it operates as a revocation thereof, unless such incon- 
sistent provisions depend on a condition or contingency by reason of 
which they do not take effect. 

History: En. Sec. 4752, Rev. C. 1907. See also history of Sec. 6977. Cal. Civ. C. 
Sec. 1304. Field Civ. C. Sec. 572. 

7007. Revocation of codicils. The revocation of a will revokes all its 
codicils. 

History: Sec. 4753, Rev. C. 1907. See 
also history of Sec. 6977. Cal. Civ. C. Sec. see notes in Ann. Cas. 1915A, 102; 46 
1305. Field Civ. C. Sec. 573. L. BR. A. (N. 8.) 983. 

7008. After-born child, unprovided for, to succeed. Whenever a 
testator has a child born after the making of his will, either in his lifetime 
or after his death, and dies leaving such child unprovided for by any set- 
tlement, and neither provided for nor in any way mentioned in his will, 
the child succeeds to the same portion of the testator’s real and personal 
property that he would have succeeded to if the testator had died 
intestate. 

History: Ap. p. Sec. 22, p. 558, Cod. 


Cited or applied as section 4751, Revised 


Effect on will of revocation of codicil, © 


Cited or applied as section 1751, Civil 


Stat. 1871; En. Sec. 466, p. 354, L. 1877; 
re-en. Sec. 466, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 466, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 1751, Civ. C. 1895; re-en. Sec. 
4754, Rev. C. 1907. Cal. Civ. C. Sec. 1306. 


Field Civ. C. Sec. 574. 


Code, in State ex rel. Ruef vy. District 
Court, 34 Mont. 96, 105, 85 Pac. 866. 


What constitutes, and sufficiency of, a 
provision in a will for after-born children, 
see notes in 12 A. S. BR. 97; 15 A. S. R. 
592; 43 L. R. A. (CN. 8S.) 1195. 


7009. . Children or issue of children of testator unprovided for by his 


will. When any testator omits to provide in his will for any of his chil- 
dren, or for the issue of any deceased child, unless it appears that such 
omission was intentional, such child, or the issue of such child, must have 
the same share in the estate of the testator as if he had died intestate, 
and succeeds thereto as provided in the preceding section. 


History: En. Sec. 23, p. 558, Cod. Stat. Sec. 1752, Civ. C. 1895; re-en. Sec. 4755, 
1871; re-en. Sec. 467, p. 354, L. 1877; re-en. Rev. ©. 1907. Cal. Civ. C. Sec. 1307. 
Sec. 467, 2nd Div. Rev. Stat. 1879; re-en. Where a testator has omitted in his will 
Sec. 467, 2nd Div. Comp. Stat. 1887; re-en. to provide for any of-his children, ovi- 
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dence dehors the will may be received to 
ascertain whether the omission was inten- 
tional. In re Estate of Peterson, 49 Mont. 
96, 98, 140 Pae. 237. 

Cited or applied as section 1752, Civil 
Code, in State ex rel. Ruef v. District 


ACQUISITION OF PROPERTY. 


[Part IV 


Rights of pretermitted heirs, see note in 
115 A. 8. R. 580. 

Admissibility of parol evidence to show 
whether omission of child from will was | 
intentional, see notes in 8 Ann. Cas. 637; 
Ann. Cas. 1916A, 718; 51 L. BR. A. (N. 8.) 
646. 


Court, 34 Mont. 96, 105, 85 Pac. 866. 


7010. Share of after-born child, out of what part of estate to be paid. 
When any share of the estate of a testator is assigned to a child born 
after the making of a will, or to a child, or the issue of a child, omitted 
in the will, as hereinbefore mentioned, the same must first be taken from 
the estate not disposed of by the will, if any; if that is not sufficient, so 
much as may be necessary must be taken from the devisees or legatees in 
proportion to the value they may respectively receive under the will, 
unless the obvious intention of the testator in relation to some specific 
devise or bequest, or other provision in the will, would thereby be 
defeated; in such case, such specific devise, legacy, or provision may be 
exempted from such apportionment, and a different apportionment, con- 
sistent with the intention of the testator, may be adopted. 


History: Ap. p. Sec. 24, p. 558, Cod. re-en. Sec. 468, 2nd Div. Comp. Stat. 1887; 
Stat. 1871; En. Sec. 468, p. 354, L. 1877; re-en. Sec. 1753, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 468, 2nd Div. Rev. Stat. 1879; 4756, Rev. C. 1907. Cal. Civ. C. Sec. 1308. 


7011. Advancement during lifetime of testator. If such children, or 
their descendants, so unprovided for, had an equal proportion of the 
testator’s estate bestowed on them in the testators’ lifetime, by way of 
advancement, they take nothing in virtue of the ‘provisions of the three 
preceding sections. 


History: Sec. 4757, Rev. 
also history of Sec. 6977. Cal. 
Sec. 1309. 


C. 1907. See 


Cited or applied as section 4757, Revised 
Civ. C. 


Codes, in In re Estate of Peterson, 49 
Mont. 96, 99, 140 Pac. 237. 


7012. Lineal descendants take estate upon death of devisee before 
testator. When any estate is devised to any child, or other relation of the 
testator, and the devisee dies before the testator, leaving lineal descend- 
ants, such descendants take the estate so given by the will, in the same 
manner as the devisee would have done had he survived the testator. 


History: Ap. p. Sec. 25, p. 558, Cod. re-en. Sec. 470, 2nd Div. Comp. Stat. 1887; 
Stat. 1871; En. Sec. 470, p. 355, L. 1877; ~re-en. Sec. 1755, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 470, 2nd Div. Rev. Stat. 1879; 4758, Rev. C. 1907. Cal. Civ. C. Sec. 1310. 


7013. Devises of land—How construed. Every devise of land in any 
will conveys all the estate of the devisor therein, which he could lawfully 
devise, unless it clearly appears by the will that he intended to convey a 
less estate. 


History: En. Sec. 2, p. 555, Cod. Stat. 
1871; re-en. Sec. 471, p. 355, L. 1877; re-en. 
Sec. 471, 2nd Div. Rev. Stat. 1879; re-en. 
Sec. 471, 2nd Div. Comp. Stat. 1887; re-en. 


Sec. 1756, Civ. C. 1895; re-en. Sec. 4759, 
Rev. C. 1907. Cal. Civ. C. Sec. 1311. 


Cited or applied as section 4759, Revised 
Codes, in In re Estate of Peterson, 49 
Mont. 96, 98, 140 Pac. 237. 


7014. Wills pass estate subsequently acquired. Any estate, right, or 
interest in lands acquired by the testator after the making of his will, 
passes thereby and in like manner as if title thereto were vested in him 
at the time of making the will, unless the contrary manifestly appears by 
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the will to have been the intention of the testator. Every will made in 
express terms devising, or in any other terms denoting the intent of the 
testator to devise all real estate of such testator, passes all the real estate 
which such testator was entitled to devise at the time of his decease. 


History: Ap. p. Sec. 3, p. 556, Cod. Cited or applied as section 4760, Revised 
Stat. 1871; En. Sec. 472, p. 355, L. 1877; Codes, in In re Estate of Peterson, 49 
re-en. Sec. 472, 2nd Div. Rev. Stat. 1879; Mont. 96, 98, 140 Pac. 237. 
te-en. Sec. 472, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 1757, Civ. C. 1895; re-en. Sec. When after-acquired realty passes by 
4760, Rev. C. 1907. Cal. Civ. C. Sec. 1312. will, see notes in 18 Ann. Cas. 167; 135 
AwiS. 10.1795. 


7015. Restriction to devise for charitable purposes. No estate, real or 
personal, shall be bequeathed or devised to any charitable or benevolent 
society or corporation, or to any person or persons in trust for charitable 
uses, except the same be done by letters duly executed at least thirty days 
before the decease of the testator, and if so made at least thirty days prior 
to such death, such devise or legacy, and each of them, shall be valid; 
provided, that the prohibition contained in this section shall not apply to 
cases where not more than one-third of the estate of the testator shall be 
bequeathed or devised for charitable or benevolent purposes. 


History: En. Sec. 1, p. 69, L. 1893; Cited or applied as section 4762, Revised 
re-en. Sec. 1759, Civ. C. 1895; re-en. Sec. Codes, in In re Hobbins’ Estate, 41 Mont. 
4762, Rev. C. 1907. Cal. Civ. C. Sec. 1313. 39, 48, 108 Pac. 7; In re Beck’s Estate, 44 

Mont. 561, 577, 121 Pac. 784. 


CHAPTER 23. 
WILLS—INTERPRETATION. 


Section 7016. Testator’s Intention to Be Carried Out. 
7017. Intention to Be Ascertained From Will. 
7018. Rules of Interpretation. 
7019. Several Instruments Are to Be Taken Together. 
7020. Harmonizing Various Parts. 
7021. In What Case Devise Not Affected. 
7022. When Ambiguous or Doubtful. 
7023. Words Taken in Ordinary Sense. 
7024. Words to Receive an Operative Construction. 
7025. Intestacy to Be Avoided. 
7026. Effect of Technical Words. 
7027. Technical Words Not Necessary. 
7028. Certain Words Not Necessary to Pass a Fee. 
7029. Power to Devise—How Executed by Terms of Will. 
7030. Devise or Bequest of All Real or Personal Property, or Both. 
7031. Residuary Clause. 
7032. Same—Bequest of Residue—Effect. 
7033. “Heirs,” “Relatives,” “Issue,” “Descendants,” ete. 
7034. Words of Donation and of Limitation. 
7035. To What Time Words Refer. 
7036. Devise or Bequest to a Class. 
7037. When Conversion Takes Effect. 
7038. When Child Born After Testator’s Death Takes Under Will. 
7039. Mistakes and Omissions. 
7040. When Devises and Bequests Vest. 
7041. When Cannot Be Divested. 
7042. Death of Devisee or Legatee. 
7043. Interests in Remainder Are Not Affected. 
7044. Conditional Devises and Bequests. 
7045. Condition Precedent Defined. 
7046. Effect of Condition Precedent. 
7047. Conditions Precedent—When Deemed Porermed. 
7048. Condition Subsequent Defined. 
7049. Devisees, etc., Take as Tenants in Common. 
7050. Advancemerts—When Ademptions. 
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7016. Testator’s intention to be carried out. 
according to the intention of the testator. 


ACQUISITION OF PROPERTY. 


[Part IV 


A will is to be construed 
Where his intention cannot 


have effect to its full extent, it must have effect as far as possible. 


History: Cal. Civ. C. Sec. 1317. Field 
Civ. C. Sec. 579. 


Note.—Sections 7016 to 7050 were en- 
acted as sections 474 to 508, pp. 356 to 
360, Laws of 1877; re-enacted as sections 
474 to 508, Second Division Revised 
Statutes 1879; re-enacted as sections 474 
to 508, Second Division. Compiled Statutes 
1887; re-enacted as sections 1770 to 1804, 
Civil Code 1895; re-enacted as sections 
4763 to 4797, Revised Codes 1907. 


Cited or applied as section 1770, Civil 
Code, in In re Klein’s Estate, 35 Mont. 
185, 204, 88 Pac. 798; In re Noyes’ Estate, 


40 Mont. 231, 247, 106 Pac. 355; Philbrick 
vy. American Bank & Trust Co., 58 Mont. 
376, 389, 193 Pac. 59. 


Equity jurisdiction to construe will, see 
notes in 129 A. S. R. 79; 13 Ann. Cas, 2. 

Jurisdiction of probate courts to con- 
strue wills, see note in 5 Ann. Cas. 473. 

Evidence admissible to aid in construc- 
tion of will, see note in 50 A. 8S. R. 279. 

Testimony of scrivener as admissible to 
show intention of testator, see note in 
Ann, Cas. 1913A, 1017; 38 L. R. A. (N. 8.) 
91. 


7017. Intention to be ascertained from will. In cases of uncertainty 
arising upon the face of a will, as to the application of any of its pro- 
visions, the testator’s intention is to be ascertained from the words of the 
will, taking into view the circumstances under which it was made, exclu- 
sive of his oral declarations. 


History: Sec. 4764, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1318. Field Civ. C. Sec. 580. 


Cited or applied as section 1771, Civil 
Code, in In re Klein’s Estate, 35 Mont. 


185, 204, 88 Pac. 798; as section 4764, 
Revised Codes, in In re Estate of Peterson, 
49 Mont. 96, 98, 140 Pac. 237; Philbrick 
v. American Bank & Trust Co., 58 Mont. 
376, 389, 193 Pac. 59. 


7018. Rules of interpretation. In interpreting a will, subject to the 
law of this state, the rules prescribed by the following sections of this 
chapter are to be observed, unless an intention to the contrary clearly 
appears. 


History: Sec. 4765, Rev. C. 1907. 
Sec. 1319. Field Civ. C. Sec. 581. 


See also history of Sec. 7016. Cal. Civ. C. 


7019. Several instruments are to be taken together. Several testa- 
mentary instruments, executed by the same testator, are to be taken and 
construed together as one instrument. 


History: Sec. 4766, Rev. C. 1907. See character for the purpose of determining 


also history of Sec. 7016. Cal. Civ. C. Sec. 
13820. Field Civ. C. Sec. 582. 


A letter not intended to be a will is not 
a holographic will; an instrument, how- 
ever, not of a testamentary character, 
may. be construed with one having that 


7020. Harmonizing various parts. 


whether the writings, taken together, con- 
stitute a will; if the former, by appropri- 
ate reference, is clearly referred to and 
made a part of the latter, it is a part of 
the will; otherwise, it is not. In re Noyes’ 
Estate, 40 Mont. 231, 238, 106 Pac. 355. 


All the parts of a will are to be 


construed in relation to each other, so, as, if possible, to form one con- 
sistent whole; but where several parts are absolutely irreconcilable, the 


latter must prevail. 


History: 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1321. Field Civ. C. Sec. 583. 


Sec. 4767, Rev. C. 1907. See 


Cited or applied as section 4767, Revised 
Codes, in Philbrick v. American Bank & 
Trust Co., 58 Mont. 376, 389, 193 Pac. 59. 


7021. In what case devise not affected. A clear and distinct devise 


or bequest cannot be affected by any reasons assigned therefor, or by any 
other words not equally clear and distinct, or by inference or argument 
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from other parts of the will, or by an inaccurate recital of or reference to 
its contents in another part of the will. 


History: Sec. 4768, Rev. C. 1907. 
Sec. 1322. Field Civ. C. Sec. 584. 


See also history of Sec. 7016. 


Cal. Civ. C. 


7022. When ambiguous or doubtful. Where the meaning of any part 
of a will is ambiguous or doubtful, it may be explained by any reference 
thereto, or recital thereof, in another part of the will. 


History: Sec. 4769, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1323. Field Civ. C. Sec. 585. 


Introductory clause as aid to construc- 


tion of will, see note in Ann. Cas. 1912B, 
343. 
Implied devise or bequest from recital 


in will, see note in Ann. Cas. 1917D, 481. 


7023. Words taken in ordinary sense. The words of a will are to be 
taken in their ordinary and grammatical sense, unless a clear intention to 
use them in another sense can be collected, and that other can be ascer- 


tained. 


History: Sec. 4770, Rev. C. 1907. See 
‘also history of Sec. 7016. Cal. Civ. C. Sec. 
1324. Field Civ. C. Sec. 586. 


What individuals are not “empioyees” 
within the meaning of a will. In re Klein’s 
Estate, 35 Mont. 185, 204, 88 Pac. 798. 

The word “firm” in a will held to have 
been used by the testator in its ordinary 
rather than its legal sense. In re Klein’s 
Estate, 35 Mont. 185, 204, 88 Pac. 798. 


7024. Words to receive an operative construction. 


Where a testator had made a bequest of 
three thousand dollars, “less a note of two 
thousand dollars,’ held by him against 
the beneficiary, the quoted words would, 
in ordinary business transactions, have 
reference to the debt as a whole, and not 
to the sum mentioned as principal only, 
and should therefore be assigned their 
ordinary meaning. In re Beck’s Estate, 44 
Mont. 561, 578, 121 Pac. 784. 


The words of a 


will are to receive an interpretation which will give to every expression 
some effect, rather than one which will render any of the expressions 


inoperative. 


History: Sec. 4771, Rev. C. 1907. 
Sec. 1325. Field Civ. C. Sec. 587. 


See also history of Sec. 7016. 


Cal. Civ. C. 


7025. Intestacy to be avoided. Of two modes of interpreting a will, 
that is to be preferred which will prevent a total intestacy. 


History: Sec. 4772, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1326. Field Civ. C. Sec. 588. 


7026. Effect of technical words. 


Cited or applied as section 4772, Revised 
Codes, in In re Noyes’ Estate, 40 Mont. 
231, 238, 106 Pac. 355. 


Technical words in a will are to be 


taken in their technical sense, unless the context clearly indicates a con- 


trary intention. 


History: Sec. 4773, Rev. C. 1907. 
Sec. 13827. Field Civ. C. Sec. 589. 


See also history of Sec. 7016. 


Cal. Civ. C. 


7027. Technical words not necessary. Technical words are not neces- 
sary to give effect to any species of disposition by a will. 


History: Sec. 4774, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 


1328. Field Civ. C. Sec. 590. 


The word “firm,” in a will held not to 
have been used in its technical legal sense. 
In re Klein’s Estate, 35 Mont. 185, 204, 
88 Pac. 798. 


7028. Certain words not necessary to pass a fee. The term ‘‘heirs,’’ 
or other words of inheritance, are not requisite to devise a fee, and a 
devise of real property passes all the estate of the testator, unless other- 


wise limited. 


History: Sec. 4775, Rev. C. 1907. 
Sec. 1329. Field Civ. C. Sec. 591. 


See also history of Sec. 7016. 


Cal. Civ. C. 
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7029. Power to devise—How executed by terms of will. Real or 
personal property embraced in a power to devise passes by a will pur- 
porting to devise all the real or personal property of the testator. 

History: Sec. 4776, Rev. C. 1907. See General devise or bequest not referring 
also history of Sec. 7016. Cal. Civ. C. Sec. thereto as execution of power to dispose 
1330. Field Civ. C. Sec. 592. of property by will, see notes in 16 Ann. 

Cas. 203; Ann. Cas. 1914D, 586. 

7030. Devise or bequest of all real or personal property, or both. A 
devise or bequest of all the testator’s real or personal property, in express 
terms, or in any other terms denoting his intent to dispose of all his real 
or personal property, passes all the real or personal property which he 
was entitled to dispose of by will at the time of his death. 


History: Sec. 4777, Rev. C. 1907. See also history of Sec. 7016. Cal. Civ. C. 
Sec. 1331. Field Civ. C. Sec. 593. 


7031. Residuary clause. A devise of the residue of the testator’s real 
property passes all the real property which he was entitled to devise at 
the time of his death, not otherwise effectually devised by his will. 


History: Sec. 4778, Rev. C. 1907. See to specific property in residuary clause to 
also history of Sec. 7016. Cal. Civ. C. Sec. limit scope of clause as regards lapsed or 
1332. Field Civ. C. Sec. 594. ineffectual legacies and devises, see note 


Effect of restrictive words or reference ?” 10 A. L, R, 1522, 


7032, Same—Bequest of residue—Effect. A bequest of the residue of 
the testator’s personal property passes all the personal property which he 
was entitled to bequeath at the time of his death, not otherwise effectually 
bequeathed by his will. 


History: Sec. 4779, Rev. C. 1907. See Residuary bequests, see note in 140 
also history of Sec. 7016. Cal. Civ. C. Sec. A.S. R. 610. 
1333. Based on Field Civ. C. Sec. 595. Bequest to residuary legatee as ineclud- 
ing realty, see note in 14 Ann. Cas. 795. 


7033. ‘‘Heirs,’’ ‘‘relatives,’’ ‘‘issue,’’ ‘‘descendants,’’ etc. A testa- 


mentary disposition to ‘‘heirs,’’ ‘‘relations,’’ ‘‘nearest relations,’’ ‘‘repre- 
sentatives,’’ ‘‘legal representatives,’’ or ‘“personal representatives,’’ or 
““family,’’ ‘‘issue,’’ ‘‘descendants,’’ ‘‘nearest,’’ or ‘‘next of kin,’’ of any 


person, without words of qualification, and when the terms are used as 
words of donation, and not of limitation, vests the property in those who 
would be entitled to succeed to the property of such person, according to 
the provisions of the chapter on succession in this code. 


History: Sec. 4780, Rev. C. 1907. See also history of Sec. 7016. Cal. Civ. C. 
Sec. 1334. Field Civ. C. Sec. 596, 


7034. Words of donation and of limitation. The terms mentioned in 
the last section are used as words of donation, and not of limitation, when 
the property is given to the person so designated directly, and not as a 
qualification of an estate given to the ancestor of such person. 


History: Sec. 4781, Rev. C. 1907. See also history of Sec. 7016. Cal. Civ. C. 
Sec. 13835. Field Civ. C. Sec. 597. 


7035. To what time words refer. Words in a will referring to death 
or survivorship, simply, relate to the time of the testator’s death, unless 
possession is actually postponed, when they must be referred to the time 
of possession. 

History: Sec. 4782, Rev. C. 1907. See also history of Sec. 7016. Cal. Civ. C. 
Sec. 1336. Field Civ. C. Sec. 598. 
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7036. Devise or bequest to a class. A testamentary disposition to a 
class includes every person answering the description at the testator’s 
death; but when the possession is postponed to a future period, it 
includes also all persons coming within the description before the time to 
which possession is postponed. 


History: Sec. 4783, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1337. Field Civ. C. Sec. 599. 


What constitutes gift to class, see notes 
in 21 Ann. Cas. 415; L. R. A. 1918B, 234. 

Persons entitled to gift to a class, see 
uote in 73 A. S. R. 413. 


Construction of gift to class inaccu- 
rately enumerated in will, see note in 15 
Ann, Cas. 45. 

Bequest to class as including persons 
dead before making of will, see notes in 
5 Ann. Cas. 243; Ann. Cas. 1918D, 953; 
2L. RB. A. (N. 8.) 580. 


7037. When conversion takes effect. When a will directs the con- 
version of real property into money, such property and all its proceeds 
must be deemed personal property from the time of the testators’ death. 


History: Sec. 4784, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. alty and vice versa under will, see note 
1338. Field Civ. C. Sec. 600. in 5A. S. R. 141. 


7038. When child born after testator’s death takes under will. A 
child conceived before, but not born until after a testator’s death, or 
any other period when a disposition to a class vests in right or in posses- 
sion, takes, 1f answering to the description of the class. 


History: Sec. 4785, Rev. C. 1907. See also history of Sec. 7016. 
Sec. 13839. Field Civ. C. Sec. 601. 


7039. Mistakes and omissions. When, applying a will, it is found that 
there is an imperfect description, or that no person or property exactly 
answers the description, mistakes and omissions must be corrected, if the 
error appears from the context of the will or from extrinsic evidence; but 
evidence of the declarations of the testator as to his intentions cannot be 


Conversion of real estate into person- 


Cal. Civ. C. 


received. 


History: Sec. 4786, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1340. Based on Field Civ. C. Sec. 602. 


What employees are included as bene- 
ficiaries under a will. In re Klein’s Estate, 
35 Mont. 185, 204, 88 Pac. 798; in In re 
Estate of Peterson, 49 Mont. 96, 99, 140 
Pac. 237. 


7040. When devises and bequests vest. 


Correction of misdescription of land in 
will, see notes in 6 L. R. A. (N. S.) 943; 
L. R. A. 1915E, 1008. 

Extrinsic evidence to establish identity 
of legatee or devisee, see note in 47 L. B.A. 
(N. 8.) 514. 


Testamentary dispositions, 


including devises and bequests to a person on attaining majority, are 
presumed to vest at the testator’s death. 


History: Sec. 4787, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1341. Field Civ. C. Sec. 603. 


Before a testator’s death, the devisees 
had a mere privilege, which was revocable 
by law, but when the will took effect the 
mere pre-existing privilege was merged 


into a right. Then it was, if ever, that 
the right to take vested and became prop- 
erty. Hinds v. Wilcox, 22 Mont. 4, 11, 55 
Pac. 355. 

Cited or applied as section 1794, Civil 
Code, in Gelsthorpe v. Furnell, 20 Mont. 
299, 310, 51 Pace. 267. 


7041. When cannot be divested. A testamentary disposition, when 
vested, cannot be divested unless upon the occurrence of the precise con- 
tingency prescribed by the testator for that purpose. 


History: 
Sec. 1342. Field Civ. C. Sec. 604. 


Civ. Code—27 


Sec. 4788, Rev. C. 1907. See also history of Sec. 7016. 


Cal. Civ. C. 
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7042. Death of devisee or legatee. If a devisee or legatee dies during 
the lifetime of the testator, the testamentary disposition to him fails, 
unless an intention appears to substitute some other in his place, except. 
as provided in section 7012. 


History: Sec. 4789, Rev. C. 1907. 
Sec. 1343. Field Civ. C. Sec. 605. 


See also history of Sec. 7016: Cal. Civ. C. 


7043. Interests in remainder are not affected. The death of a devisee 
or legatee of a limited interest before the testator’s death does not defeat. 
the interests of persons in remainder, who survive the testator. 


History: Sec. 4790, Rev. C. 1907. See also history of Sec. 7016. 
Sec. 13844. Field Civ. C. Sec. 606. 


Cal. Civ. C. 


7044. Conditional devises and bequests. A conditional disposition is: 
one which depends upon the occurrence of some uncertain event, by which 
it is either to take effect or be defeated. 


History: Sec. 4791, Rev. C. 1907. See also history of Sec. 7016. 
Sec. 1345. Field Civ. C. Sec. 607. 


Cal. Civ. C. 


7045. Condition precedent defined. A condition precedent in a will 
is one which is required to be fulfilled before a particular disposition takes 
effect. 


History: Sec. 4792, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1346. Field Civ. C. Sec. 608. 


7046. Effect of condition precedent. Where a testamentary disposi- 
tion is made upon a condition precedent, nothing vests until the condition 
is fulfilled, except where such fulfilment is impossible, in which case the 
disposition vests, unless the condition was the sole motive thereof, and the 
impossibility was unknown to the testator, or arose from an unavoidable 
event subsequent to the execution of the will. 

History: Sec. 4793, Rev. C. 1907. See also history of Sec. 7016. 
Sec. 1347. Field Civ. C. Sec. 609. 

7047. Conditions precedent—When deemed performed. A condition 
precedent in a will is to be deemed performed when the testators’ inten- 
tion has been substantially, though not literally, complied with. 


History: Sec. 4794, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
13848. Field Civ. C. Sec. 610. 


_ What are conditions precedent in wills, 
see note in 102 A. 8S. R. 366. 


Cal. Civ. C.. 


Cited or applied as section 1801, Civil 
Code, in In re Klein’s Estate, 35 Mont.. 
185, 204, 88 Pac. 798. 


7048. Condition subsequent defined.. A condition subsequent is where 
an estate or interest is so given as to vest immediately, subject only to be 


divested by some subsequent act or event. 

History: Sec. 4795, Rev. C. 1907. See What words create conditions subse- 
also history of Sec. 7016. Cal. Civ. C. Sec. quent in wills, see note in 79 A. S. R. 764. 
1349. Field Civ. C. Sec. 611. 

7049. Devisees, etc., take as tenants in common. A devise or legacy 
given to more than one person vests in them as owners in common. 


History: Sec. 4796, Rev. C. 1907. See to recover her interest from a third person. 


also history of Sec. 7016. Cal. Civ. C. Sec. 
1350. Field Civ. C. Sec. 612. 


A suit by a legatee or devisee of stock 
in a Montana corporation, which owned 
real estate, but which had been dissolved 
by expiration of its term of incorporation, 


who claims ownership, is not one to recover 
the stock for the benefit of the estate, 
but one brought as tenant in common of 
the property under this section, and may 
be maintained without joining the other 
devisees or the executors. Barker v. 


Edwards, 259 Fed. 484, 489. 
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7050. Advancements—When ademptions. Advancements or gifts are 
not to be taken as ademptions of general legacies, unless such intention is 
expressed by the testator in writing. 


History: Sec. 4797, Rev. C. 1907. See 
also history of Sec. 7016. Cal. Civ. C. Sec. 
1351. Field Civ. C. Sec. 613. 


Ademption of legacies by advancement, 
see note in 95 A.S. R. 344. 


CHAPTER 24. 
WILLS—GENERAL PROVISIONS. 
1. Specific—2. Demonstrative— 


Section 7051. Nature and Designation of Legacies: 


3. Annuities—4. Residuary—5. General. 


7052. Estates Chargeable. 

7053. Order of Resort to Estate for Debts. 

7054. Same—For Payment of Legacies. 

7055. Same—Legacies to Kindred. 

7056. Abatement. 

7057. Specific Devises and Legacies. 

7058. Heirs’ Conveyance Good, Unless Will is Proved Within Four Years. 
7059. Possession of Legatees. 

7060. Bequest of Interest. 

7061. Satisfaction. 

7062. Legacies—When Due. 

7063. ‘Interest. 

7064. Construction of These Rules. 

7065. Executor According to the Tenor. 

7066. Power to Appoint is Invalid. 

7067. Executor Not to Act Till Qualified. 

7068. Execution and Construction of Prior Wills Not Affected. 
7069. The Law of What Place Applies. 

7070. Liability of Beneficiaries for Testator’s Obligations. 


7051. Nature and designation of legacies: 
tive—3. Annuities—4. Residuary—5. General. 


1. Specific—2. Demonstra- 
Legacies are distinguished 


and designated, according to their nature, as follows: 
1. A legacy of a particular thing, specified and distinguished from all 


others of the same kind belonging to the testator, is specific; 


if such 


legacy fails, resort cannot be had to the other property of the testator. 
2. <A legacy is demonstrative when the particular fund or personal 


property is pointed out from which it is to be taken or paid; if such fund 
or property fails, in whole or in part, resort may be had to the general 
assets, as in case of a general legacy. 

3. An annuity is a bequest of certain specified sums periodically; if 
the fund or property out of which they are payable fails, resort may be 
had to the general assets, as in case of a general legacy. 


4. A residuary legacy embraces only that which remains after all the 


bequests of the will are discharged. 


5. All other legacies are general legacies. 


History: Sec. 4798, Rev. C. 1907. Cal. 
Civ. C. Sec. 1357. Field Civ. C. Sec. 614. 


Note.—Sections 7051 to 7070 were en- 
acted as sections 509 to 530, pp. 360 to 363, 
Laws of 1877; re-enacted as sections 509 
to 530, Second Division Revised Statutes 
1879; re-enacted as sections 509 to 530, 
Second Division Compiled Statutes 1887; 
re-enacted sections 1820 to 1839, Civil Code 
1895; re-enacted as sections 4798 to 4817, 
Revised Codes 1907. 


What are demonstrative, general and 
specific legacies, see notes in 11 Am. Dee. 
468; 8 A. S. R. 721; 140 A. S. R. 581. 


Bequest of policy of insurance, or pro- 
ceeds thereof, as specific legacy, see notes 
nS? slo Rea CN. 8.) 592: 10 Ann, Cas. 
1137, 

Is bequest of stocks, bonds or notes 
general or specific, see notes in 11 L. R. A. 
(N..S.) 49; 10 Ann. Cas, 490; 19 Ann, Cas. 
1187, 
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Enumeration of property in residuary 
clause as making legacy or devise specific, 
see notes in 11 Ann. Cas. 765; Ann. Cas. 
1913D, 1044. 

When legacy is regarded as demonstra- 
tive, see note in 6 A. L. R. 1353; 4 Ann. 
Cas. 162. 

Gift of proceeds of sale of realty or per- 
sonalty as general or specific legacy, see 
notes in Ann. Cas, 1913C, 546; Ann. Cas. 
1915B, 1135. 

Effect of bequest for life of chattels 
consumable in the use as general or spe- 


7052. Estates chargeable. 


ACQUISITION OF PROPERTY. 
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cific bequest, see note in 16 L. R. A. (N.8.) 
484, 

Devolution of lapsed legacy or devise 
where will contains residuary clause, see 
notes in 44 L. R. A. (N.S.) 789; 10 A. L, R. 
1522. 

Testamentary annuity as payable out of 
corpus or income, see note in L. R. A. 
1917E, 580. 

Meaning of “all,” as used in will in con- 
nection with “rest,” “residue” or “remain- 
der,” see note in Ann. Cas. 1917H, 75. 


When a person dies intestate, all his prop- 


erty, real and personal, without any distinction between them, is charge- 
able with the payment of his debts, except as otherwise provided in this 
code and the Code of Civil Procedure. 


History: Sec. 4799, Rev. C. 1907. See 
also history of Sec. 7051. Cal. Civ. C. Sec. 
1358. 


This section, when read in connection 
with section 10195, indicates that all of 
the property of the estate is subject to the 
payment of the debts, using that term in 


7053. Order of resort to estate for debts. 


its general sense, to include debts, family 
allowances, expenses, and charges of 
administration already acerued and _ to 
accrue. Plains Land & Improvement Co. 
v. Lynch, 38 Mont. 271, 283, 99 Pac. 847. 

Cited or applied as section 1821, Civil 
Code, in In re Tuohy’s Estate, 33 Mont. 
230, 246, 83 Pac. 486. 


The property of a testator, 


except as otherwise specially provided for in this code and the Code of 
Civil Procedure, must be resorted to for the payment of debts, in the fol- 


lowing order: 


1. The property which is expressly appropriated by the will for the 


payment of the debts; 


2. Property not disposed of by will; 
3. Property which is devised or bequeathed to a residuary legatee; 
4. Property which is not specifically devised or bequeathed; and, 


5. All other property ratably. 


Before any debts are paid, the 


expenses of the administration and the allowance to the family must be 


paid or provided for. 


History: Sec. 4800, Rev. C. 1907. See 
also history of Sec. 7051. Cal. Civ. C. Sec. 
1359. 


Where sufficient property is not set 
aside for the payment of debts, devisees 
claiming devises for a valuable considera- 
tion, have no right to have such property 


7054. Same—For payment of legacies. 


exempted from sale for the payment of 
debts, or the sale thereof postponed until 
other property specifically devised has 
been resorted to for that purpose, but all 
must be resorted to ratably after property 
in the first four classes has been exhausted, 
In re Tuohy’s Estate, 33 Mont. 230, 244, 
83 Pac. 486. 


The property of a testator, 


except as otherwise specially provided in this code and the Code of Civil 
Procedure, must be resorted to for the payment of legacies, in the follow- 


ing order: 


1. The property which is expressly appropriated by the will for the 


payment of the legacies; 


2. Property not disposed of by will; 
3. Property which is devised or bequeathed to a residuary legatee; 
4. Property which is not specifically devised or bequeathed. 


History: Sec. 4801, Rev. C. 1907. See 
also history of Sec. 7051. Cal. Civ. C. Sec. 
1360. 


Cited or applied as section 1823, Civil 
Code, in In re Tuohy’s Estate, 33 Mont. 
230, 246, 83 Pac. 486. 
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7055. Same—Legacies to kindred. Legacies to husband, widow, or 
kindred of any class are chargeable only after legacies to persons not 


related to the testator. 


History: Sec. 4802, Rev. C. 1907. 
Sec. 1361. Field Civ. C. Sec. 618. 


See also history of Sec. 7051. 


Cal. Civ. C. 


7056. Abatement. Abatement takes: place in any class only as 
between legacies of that class, unless a different intention is expressed in 


the will. 


History: Sec. 4803, Rev. C. 1907. See 
also history of Sec. 7051. Cal. Civ. C. Sec. 
1362. Field Civ. C. Sec. 619. 


Abatement of legacies in case of defi- 
ciency of assets, see note in 8 A. S. R. 720. 

Abatement of legacy given in satisfac- 
tion of debt, see note in 10 Ann. Cas. 158. 

Abatement of legacy accepted by widow 
in lieu of dower, see note in 2 Ann. Cas, 
976. 


7057. Specific devises and legacies. 


Abatement of legacies and devises on 
renunciation of will by widow, see note in 
Ann. Cas. 1913H, 416. 

Order of abatement to pay debts as 
between demonstrative legacies and spe- 
cific legacies or devises, see note in 4 
GBA CN oS.) 922: 

Liability of bequest of stocks, bonds, or 
notes to abatement, see note in 11 L. R. A. 
(N. 8.) 65. 


In a specific devise or legacy, the 


title passes by the will, but possession can only be obtained from the 
personal representative; and he may be authorized by the district court 
to sell the property devised and bequeathed in the cases herein provided. 


History: Sec. 4804, Rev. C. 1907. See 
also history of Sec. 7051. Cal. Civ. C. Sec. 
1363. Field Civ. C. Sec. 620. 


Cited or applied as section 1826, Civil 
Code, in In re Tuohy’s Estate, 33 Mont. 
230, 246, 83 Pac. 486. 


7058. Heirs’ conveyance good, unless will is proved within four years. 
The rights of a purchaser or encumbrancer of real property, in good faith 
and for value, derived from any person claiming the same by succession, 
are not impaired by any devise made by the decedent from whom succes- 
sion is claimed, unless the instrument containing such devise is duly 
proved as a will, and recorded in the office of the clerk of the. district 
court having jurisdiction thereof, or unless written notice of such devise 
is filed with the clerk of the county where the real property is situated, 
within four years after the devisor’s death. 


History: Sec. 4805, Rev. C. 1907. See also history of Sec. 7051. 
Sec. 1364. Field Civ. C. Sec. 621. 


Cal. Civ. C. 


7059. Possession of legatees. When specific legacies are for life only, 
the first legatee must sign and deliver to the second legatee, or if there 
is none, to the personal representative, an inventory of the property, 
expressing that the same is in his custody for life only, and that, on his 
decease, it is to be delivered and to remain to the use and for the benefit 
of the second legatee, or to the personal representative, as the case may be.° 


History: Sec. 4806, Rev. C. 1907. See also history of Sec. 7051. Cal. Civ. OC. 
Sec. 13865. Field Civ. C. Sec. 622. 


7060. Bequest of interest. In case of a bequest of the interest or 
income of a certain sum or fund, the income accrues from the testator’s 
death. 


History: Sec. 4807, Rev. C. 1907. 
Sec. 1366. Field Civ. C. Sec. 623. 


See also history of Sec. 7051. Cal. Civ. C. 
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7061. Satisfaction. A legacy, or a gift in contemplation, fear, or peril 
of death, may be satisfied before death. 


History: Sec. 4808, Rev. C. 1907. See also history of Sec. 7051. Cal. Civ. C. 
Sec. 13867. Based on Field Civ. C. Sec. 624. 


7062. Legacies—When due. Legacies are due and deliverable at the 
expiration of one year after the testator’s decease. Annuities commence 
at the testator’s decease. 


History: Sec. 4809, Rev. C. 1907. See also history of Sec. 7051. Cal. Civ. C. 
Sec. 1368. Field Civ. C. Sec. 625. 


7063. Interest. Legacies bear interest from the time when they are 
due and payable, except that legacies for maintenance, or to the testator’s 
widow, bear interest from the testator’s decease. 


History: Sec. 4810, Rev. C. 1907. See cies draw interest in absence of governing 
also history of Sec. 7051. Cal. Civ. C. Sec. provision in will, see notes in 6 Ann, Cas. 
1369. Field Civ. C. Sec. 626. 525; Ann. Cas. 1912B, 244; Ann. Cas. 


Time for which general pecuniary lega- baat es 


7064. Construction of these rules. The four preceding sections are in 
all cases to be controlled by a testator’s express intention. 


History: Sec. 4811, Rev. C. 1907. See also history of Sec. 7051. Cal. Civ. C. 
Sec. 1370. Field Civ. C. Sec. 627. 


7065. Executor according to the tenor. Where it appears, by the 
terms of a will, that it was the intention of the testator to commit the 
execution thereof and the administration of his estate to any person as 
executor, such person, although not named executor, is entitled to letters 
testamentary in like manner as if he had been made executor. 


History: Sec. 4812, Rev. C. 1907. See also history of Sec. 7051. Cal. Civ. C. 
Sec. 1371. Field Civ. C. Sec. 628. 


7066. Power to appoint is invalid. An authority to an executor to 
appoint an executor is void. 


History: Sec. 4813, Rev. C.-1907. See also history of Sec. 7051. Cal. Civ. ©. 
Sec. 1372. Field Civ. C. Sec. 629. 


7067. Executor not to act till qualified. No person has any power, as 
an executor, until he qualifies, except that, before letters have been issued, 
he may pay funeral charges and take necessary measures for the preserva- 
tion of the estate. 


History: Sec. 4814, Rev. C. 1907. See also history of Sec. 7051. Cal. Civ. C. 
Sec. 1373. Field Civ. C. Sec. 630. 


7068. Execution and construction of prior wills not affected. The 
provisions of this chapter do not impair the validity of the execution of 
any will made before it takes effect, or affect the construction of any 
such will. 


History: Sec. 4815, Rev. C. 1907. See also history of Sec. 7051. Cal. Civ. C. 
Sec. 1375. 


7069. The law of what place applies. Except as otherwise provided, 
the validity and interpretation of wills are governed, when relating to 
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real property within this state, by the law of this state; when relating to 
personal property, by the law of the testator’s domicile. 


History: Sec. 4816, Rev. C. 1907. See 
also history of Sec. 7051. Cal. Civ. C. Sec. 
1376. Field Civ. C. Sec. 635. 


Cited or applied as section 1838, Civil 
Code, in State ex rel. Ruef v. District 
Court, 34 Mont. 96, 105, 85 Pac. 866. 


7070. Liability of beneficiaries for testator’s obligations. 


Law governing execution of will of per- 
sonalty, see notes in 2 Am. Dec. 454; 9 
Ann. Cas. 44. 

Law governing construction of will of 
realty, see notes in 11 Ann. Cas. 498; 18 
Ann. Cas. 578. 

Conflict of laws with respect to wills, 
see note in 2 L. R. A. (N..8.) 410. 


Those to 


whom property is given by will are liable for the obligations of the 
testator in the cases and to the extent prescribed by the Code of Civil 


Procedure. 


History: Sec. 4817, Rev. C. 1907. 
Sec. 1377. Field Civ. C. Sec. 636. 


See also history of Sec. 7051. 


Cal. Civ. C. 


CHAPTER 25. 
SUCCESSION. 


Section 7071. ‘Succession Defined. 


Illegitimate Children to Inherit in Certain Events, 


Advancements Constitute Part of Distributive Share. 


Succession Not Claimed, Attorney-General to Cause to Be Sold, 


When the Property and Estate Escheat to the State. 


7072. Intestate Estate—To Whom Passes. 
7073. Succession to and Distribution of Property. 
7074. 
7075. The Mother is a Successor to Illegitimate Child. 
7076. Degrees of Kindred—How Computed. 
7077. Same—Collateral Line. 
7078. Same—Ascending and Descending Direct Line. 
7079. Same—Degrees in Direct Line. 
7080. Same—Degrees in Collateral Line. 
7081. Relatives of the Half-Blood. 
7082. 
7083. Advancements—When Too Much, or Not Enough. 
7084. What Are Advancements. 
7085. Value of Advancements—How Determined. 
7086. When Heir, Advanced to, Dies Before Decedent. 
7087. Inheritance by Representation. 
7088. Aliens May Inherit, When and How. 
7089. 
and Proceeds Deposited. 
7090. 
7091. 
7092. 


Property Escheated Subject to Charges as Other Property. 
Successor Liable for Decedent’s Obligations, 


7071. Succession defined. Succession is the coming in of another to 
take the property of one who dies without disposing of it by will. 


History: En. Sec. 531, p. 363, L. 1877; 
tre-en. Sec. 531, 2nd Div. Rev. Stat. 1879; 
Te-en. Sec. 531, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1850, Civ.. C. 1895; re-en. Sec. 
4818, Rev. C. 1907. Cal. Civ. C. Sec. 1383. 
Field Civ. C. Sec. 637. 


Note.—The first act of the territory 
regulation succession was chapter 3, p. 5, 
Laws of Second Session 1866; set aside by 


7072. Intestate estate—To whom passes. 


act of congress of March 2, 1867. The 
next legislation was section 252, p. 361, 
Codified Statutes 1871. 


Cited or applied as section 1850, Civil 
Code, in In re Tuohy’s Estate, 33 Mont. 
230, 246, 83 Pac. 486. 


For articles on “Descent and Distribu- 
tion,” see Cal. Jur. and 9 RK. C. L. 1. 


The property, both real and 


personal, of one who dies without disposing of it by will, passes to the 
heirs of the intestate, subject to the control of the district court, and to 
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the possession of any administrator appointed by that court for the pur- 


poses of administration. 


History: En. Sec. 532, p. 363, L. 1877; 
Te-en. Sec. 532, 2nd Div. Rev. Stat. 1879; 
Te-en. Sec. 532, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1851, Civ. C. 1895; re-en. Sec. 
4819, Rev. C. 1907. Cal. Civ. C. Sec. 1386. 


An administrator has a right to the pos- 
session of the real estate of the decedent 
of whose estate he is administrator, and 
may bring ejectment in his own name as 
administrator, for the possession of the 
same, against a trespasser. Black v. Story, 
7 Mont. 238, 242, 14 Pac. 703. See, also, 
In re Higgins’ Estate, 15 Mont. 474, 485, 
39 Pac. 506; Kohn v. McKinnon, 90 Fed. 
623, 626. 

An administrator is not, by virtue of 
his office, a co-owner with the co-tenants 
of his decedent in a mining claim. O’Han- 


lon v. Ruby Gulch Min. Co., 48 Mont. 65, 
74, 135 Pae. 913. 

Inasmuch as the heir succeeds to the 
intestate’s realty immediately on his 
death, subject only to the court’s control 
for administration purposes, a_ special 
administrator must, if profits from this 
property come into his hands, include 
these in his final account as part of the 
estate belonging to the heir. In re Wil- 
liams’ Estate, 55 Mont. 63, 68, 173 Pace. 
790. 

Cited or applied as section 1851, Civil 
Code, in Hinds v. Wilcox, 22 Mont. 4, 11, 
55 Pac. 355; as section 4819, Revised 
Codes, in In re Colbert’s Estate, 44 Mont. 
259, 266, 119 Pac. 791; In re Pomeroy, 51 
Mont. 119, 124, 151 Pac. 333; Marcellus. 
v. Wright, 51 Mont. 559, 563, 154 Pac. 714. 


7073. Succession to and distribution of property. When any person 
having title to any estate not limited by marriage contract dies without 
disposing of the estate by will, it is succeeded to and must be distributed, 
unless otherwise expressly provided in this code and the Code of Civil 
Procedure, subject to the payment of his debts, in the following manner : 

1. If the decedent leaves a surviving husband or wife, and only one 
child, or the lawful issue of one child, in equal shares to the surviving hus- 
band, or wife and child, or issue of such child. If the decedent leaves a sur- 
viving husband or wife, and more than one child living, or one child 
living, and the lawful issue of one or more deceased children, one-third 
to the surviving husband or wife, and the remainder in equal shares to 
his children, and to the lawful issue of any deceased child, by right of 
representation; but if there be no child of the decedent living at his 
death, the remainder goes to all of his lineal descendants; and if all the 
descendants are in the same degree of kindred to the decedent, they 
share equally, otherwise they take according to the right of representa- 
tion. If the decedent leaves no surviving husband or wife, but leaves 
issue, the whole estate goes to such issue; and if such issue consists of 
more than one child living, or one child living, and the lawful issue of 
one or more deceased children, then the estate goes in equal’shares to the 
children living, or to the child living, and the issue of the deceased child 
or children by right of representation. 

2. If the decedent leaves no issue, the estate goes one-half to the 
surviving husband or wife, and the other to the decedent’s father and 
mother in equal shares, and if either be dead the whole of said half goes 
to the other. If there be no father or mother, then one-half goes in equal 
shares to the brothers and sisters of the decedent, and to the children of 
any deceased brother or sister, by right of representation. If the 
decedent leaves no issue, nor husband nor wife, the estate must go to 
his father and mother in equal shares, or if either be dead then to the 
other. 

3. If there be neither issue, husband, wife, father, nor mother, then 
in equal shares to the brothers and sisters of the decedent, and to the 
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children of any deceased brother or sister, by right of representation. 

4, If the decedent leaves a surviving husband or wife, and neither 
issue, father, mother, brother, nor sister, the whole estate goes to the 
surviving husband or wife. 

5. If the decedent leaves neither issue, husband, wife, father, mother, 
brother, nor sister, the estate goes to the next of kin, in equal degree, 
excepting that where there are two or more collateral kindred, in equal 
degree, but claiming through different ancestors, those who claimed 
through the nearest ancestors must be preferred to those claiming through 
an ancestor more remote. 

6. If the decedent leaves several children, or one child, and the issue 
of one or more children, and any such surviving child dies under age, and 
not having been married, all the estate that came to the deceased child 
by inheritance from such decedent descends in equal shares to the other 
children of the same parent, and to the issue of any such other children 
who are dead, by right of representation. 

7. If, at the death of such child, who dies under age, not having been 
married, all the other children of his parents are also dead, and any of 
them have left issue, the estate that came to such child by inheritance 
from his parent descends to the issue of all other children of the same 
parent; and if all the issue are in the same degree of kindred to the child, 
they share the estate equally, otherwise they take according to the right 
of representation. 

8. If the decedent leaves no husband, wife, or kindred, the estate 
escheats to the state. 


History: Ap. p. Sec. 252, p. 361, Cod. The district court, when exercising its 


Stat. 1871; amd. Sec. 534, p. 364, L. 1877; 
re-en. Sec. 534, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 534, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 1852, Civ. C. 1895; re-en. Sec. 
4820, Rev. C. 1907. Subd. 8: En. Sec. 535, 
p. 366, L. 1877; amd. Sec. 1, p. 48, L. 1879; 
re-en. Sec. 535, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 535, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1852, Civ. C. 1895; re-en. Sec. 
4820, Rev. C. 1907. Cal. Civ. C. Sec. 1386. 


Where a testator died without heirs, the 
state was entitled to contest a proposed 
will, since it was an interested party 
within the meaning of the code. State 
ex rel. Donovan v. District Court, 25 
Mont. 355, 365, 65 Pac. 120. See also 
State ex rel. Donovan v. Ledwidge, 27 
Mont. 197, 203, 70 Pac. 511. 

The right of a wife to dower or election 
under sections 5813 and 5821 are separate 
from her rights as an heir of her husband. 
Dahlman v. Dahlman, 28 Mont. 373, 377, 
72 Pac. 748. 


7074, Illegitimate children to inherit in certain events. 


probate jurisdiction, has no power with 
reference to dower. In re Dahlman’s 
Estate, 28 Mont. 379, 380, 72 Pac. 750. 

The fourth and second subdivisions of 
this section do not conflict; collating the 
two subdivisions, there is a plain legisla- 
tive declaration that, to enable nieces or 
nephews to share an estate with a surviv- 
ing wife, there must be a surviving brother 
or sister and neither father nor mother. 
Brundy v. Canby, 50 Mont. 454, 469, 148 
Pace. 315. . 

As against collateral heirs, an adopted 
child, in the absence of a will, succeeds 
to all the estate of the person adopting. 
In re Peppin’s Estate, 53 Mont. 240, 246, 
163 Pac. 104. 

Cited or applied as section 4820, Revised 
Codes, in In re Pomeroy, 51 Mont. 119, 
124, 151 Pac. 333; Marcellus v. Wright, 51 
Mont. 559, 561, 154 Pac. 714. 


Succession to estates of intestates, see 
note in 12 A. S. R. 81. 


Every illegit- 


imate child is an heir of the person who, in writing, signed in the presence 
of a competent witness, acknowledges himself to be the father of such 
child; and in all cases is an heir of his mother; and inherits his or her 
estate, in whole or in part, as the case may be, in the same manner as if 
he had been born in lawful wedlock; but he does not represent his father 
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or mother by inheriting any part of the estate of his or her kindred, 
either lineal or collateral, unless, before his death, his parents shall have 
intermarried, and his father, after such marriage, acknowledges him as his. 
child, or adopts him into his family, in which case such child and all the 
legitimate children are considered brothers and sisters, and on the death 
of either of them, intestate, and without issue, the others inherit his. 
estate, and are heirs, as hereinbefore provided, in like manner as if all 
the children had been legitimate; saving to the father and mother, 
respectively, their rights in the estates of.all the children in like manner as. 
if all had been legitimate. The issue of. all marriages null in law, or dis- 
solved by divorcee, are legitimate. 
History: Sec. 4821, Rev. C. 1907. Cal. 


Ann, Cas. 1914D, 577; Ann. Cas. 1916E, 


Civ. C. Sec. 1387. 


Note——Sections 7074 to 7092 were en- 
acted as sections 536 to 557, pp. 366 to 370, 
Laws of 1877; re-enacted as sections 536 
to 557, Second Division Revised Statutes 
1879; re-enacted as sections 536 to 557, 
Second Division Compiled Statutes 1887; 
re-enacted as sections 1853 to 1871, Civil 
Code 1895; re-enacted as sections 4821 to 
4839, Revised Codes 1907. 


914. 

Right of illegitimate child to inherit 
from or through father, see note in Ann. 
Cas. 19170, 826. 

Right of legitimate descendants to 
inherit through bastard, see notes in Ann. 
Cas. 19130, 13838; 27 L. R. A. (N.S.) 220. 

Right of inheritance by, through or 
from illegitimate, see note in 23 L. R. A. 
753. 


Right of succession between illegitimate 
brothers and sisters, see note in 16 Ann. 
Cas. 987. 


Right of inheritance of illegitimate 
child from or through mother, see notes in 


7075. The mother is a successor to illegitimate child. If an illegitimate 
child, who has not been acknowledged or adopted by his father, dies intestate, 
without lawful issue, his estate goes to a mother, or, in case of her 
decease, to her heirs at law. 


History: Sec. 4822, Rey. C. 1907. 
Sec. 1388. 


See also history of Sec. 7074. Cal. Civ. C.. 


7076. Degrees of kindred—How computed. The degree of kindred is 
established by the number of generations, and each generation is called a 
degree. 

History: Sec. 4823, Rev. C. 1907. See 
also history of Sec. 7074. Cal. Civ. C. Sec. 


How degrees of consanguinity and affin- 
ity computed for the purposes of succes- 


1389. sion, see note in 56 Am. Dee. 293. 
Who are next of kin, see note in 15 
L. R. A. 300. 


7077. Same—Collateral line. The series of degrees forms the line; the 
series of degrees between persons who descend from one another is called 
direct or lineal consanguinity; and the series of degrees between persons 
who do not descend from one another, but spring from a common ancestor, 
is- called the collateral line or collateral consanguinity. 


History: Sec. 4824, Rey. C. 1907. See also history of Sec. 7074. 
Sec. 1390. 


7078. Same—Ascending and descending direct line. The direct line is. 
divided into a direct line descending and a direct line ascending. The first 
is that which connects the ancestors with those who descend from him. 
The second is that which connects a person with those from whom he 
descends. 


History: 
Sec. 1391. 


Cal. Civ. C. 


Sec. 4825, Rev. C. 1907. See also history of Sec. 7074. Cal. Civ. C. 


426 


Ch. 25] . SUCCESSION. [7079-7085 


7079. Same—Degrees in direct line. In the direct line there are as 
many degrees as there are generations. Thus, the son is, with regard to 
the father, in the first degree; the grandson in the second; and vice versa 
with regard to the father and grandfather toward the sons and grandsons. 


History: Sec. 4826, Rev. C. 1907. See also history of Sec. 7074. Cal. Civ. C. 
Sec. 1392. 


7080. Same—Degrees in collateral line. In the collateral line, the 
degrees are counted by generations from one of the relations up to the 
common ancestor, and from the common ancestor to the other relations. 
In such computation the decedent is excluded, the relative included, and 
the ancestor counted but once. Thus, brothers are related in the second 
degree; uncle and nephew in the third degree; cousins german in the 
fourth, and so on. 


History: Sec. 4827, Rev. C. 1907. See also history of Sec. 7074. Cal. Civ. C. 
Sec. 1393. 


7081. Relatives of the half-blood. Kindred of the half-blood inherit 
equally with those of the whole-blood in the same degree, unless the 
inheritance comes to the intestate by descent, devise, or gift of some one 
of his ancestors, in which ease all those who are not of the blood of such 
ancestors must be excluded from such inheritance. 


History: Sec. 4828, Rev. C. 1907. See Inheritance by half-blood, see notes in 
also history of Sec. 7074. Cal. Civ. C. Sec. 61 Am. Dec. 665; 29 L. R. A. 541; 26 
1394. : L. R. A. (N. 8.) 603. 


7082. Advancements constitute part of distributive share. Any estate, 
real or personal, given by the decedent in his lifetime as an advancement 
to any child, or other lineal descendant, is a part of the estate of the 
decedent for the purposes of division and distribution thereof among his 
issue, and must be taken by such child, or other lineal descendant, toward 
his share of the estate of the decedent. 


History: Sec. 4829, Rev. C. 1907. See also history of Sec. 7074. Cal. Civ. C. 
Sec. 1395. ; 


7083. Advancements—When too much, or not enough. If the amount 
of such advancement exceeds the share of the heir receiving the same, 
he must be excluded from any further portion in the division and distribu- 
tion of the estate, but he must not be required to refund any part of such 
advancement; and if the amount so received is less than his share, he is 
entitled to so much more as will give him his full share of the estate of 
the decedent. 

History: Sec. 4830, Rev. C. 1907. See also history of Sec. 7074. Cal. Civ. C. 
Sec. 1396. 

7084. What are advancements. All gifts and grants are made as 
advancements, if expressed in the gift or grant to be so made, or if 
charged in writing by the decedent as an advancement, or acknowledged 
in writing as such, by the child or other successor or heir. 


History: Sec. 4831, Rev. C. 1907. See What constitute advancements, see note 
also history of Sec. 7074. Cal. Civ. C. Sec. in 80 Am. Dee. 559. 
1397. 


7085. Value of advancements—How determined. If the value of the 
estate so advanced is expressed in the conveyance, or in the charge thereof 
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made by the decedent, or in the acknowledgment of the party receiving it, 
it must be held as of that value in the division and distribution of the 
estate; otherwise, it must be estimated according to its value when given, 
as nearly as the same can be ascertained. 


History: Sec. 4832, Rev. ©. 1907. See also history of Sec. 7074. 
Sec. 1398. 


Cal. Civ. C. 


7086. When heir, advanced to, dies before decedent. If any child, or 
other lineal descendant receiving advancement, dies before the decedent, 
leaving issue, the advancement must be taken into consideration in the 
division and distribution of the estate, and the amount thereof must be 
allowed accordingly by the representatives of the heirs receiving the 
advancement, in the like manner as if the advancement had been made 
directly to them. 


History: Sec. 4833, Rev. C. 1907. 
sec. 1399. 


See also history of Sec. 7074. Cal. Civ. C. 


7087. Inheritance by representation. Inheritance or succession “‘by 
right of representation’’ takes place when the descendants of any deceased 
heir take the same share or right in the estate of another person that their 
parents would have taken if living. Posthumous children are considered as 
living at the death of their parents. 


History: Sec. 4834, Rev. C. 1907. See 
also history of Sec. 7074. Cal. Civ. C. Sec. 
1403. 


A child unborn at the time of the death 


of the father is deemed to have been then 
living, and therefore enjoys all the rights 
of inheritance conferred upon a living 
person. Haydon v. Normandin, 55 Mont. 
539, 542, 179 Pac. 460. 


7088. Aliens may inherit, when and how. Resident aliens may take 
in all cases by succession as citizens; and no person capable of succeeding 
under the provisions of this chapter is précluded from such succession by 
reason of the alienage of any relative; but no non-resident foreigner can 
take by succession, unless he appears and claims such succession within 
five years after the death of the decedent to whom he claims succession. 


History: Sec. 4835, Rev. C. 1907. See dent of the state, whose appointment as 


also history of Sec. 7074. Cal. Civ. C. Sec. 
1404. 


A proceeding by the attorney-general to 
reduce the property to his possession, or a 
proceeding by him in the nature of an 
inquest of office to determine whether the 
state has title by escheat to lands, may 
not, in any event, be commenced within 
five years after the death of the dece- 
dent. State ex rel. Doncvan v. District 
Court, 25 Mont. 355, 364, 65 Pac. 12u. 

Where a testator had no resident heirs, 
the state was entitled to file objections to 
the probate of the will before the expira- 
tion of five years from the death of the 
testator. State ex rel. Donovan v. District 
Court, 25 Mont. 355, 364, 65 Pac. 120. See 
also State ex rel. Donovan v. Ledwidge, 
27 Mont, 197, 203, 70 Pac. 511: 

The district court properly denied the 
request of a public administrator for let- 
ters of administration, and did not commit 
error in granting such letters to a resi- 


administrator had been asked by dece- 
dent’s non-resident brothers and sisters. 
In re Watson’s Estate, 31 Mont. 438, 440, 
78 Pae. 702. 

This section and the next two succeed- 
ing sections are special and exclusive pro- 
visions, and, have no application to cases 
in which citizens of the United States 
appear as claimants. In re Pomeroy, 33 
Mont. 69, 73, 81 Pac. 629. 


In granting the right to inherit, the 
constitution goes no further than to put 
aliens and denizens on the same footing 
as citizens. In re Colbert’s Estate, 44 
Mont. 259, 267, 119 Pac. 791. 


The last clause of this section is a stat- 
ute of limitations, and not repugnant to 
that provision of the constitution, found 
in article III, section 25, which places 
aliens and denizens on the same footing 
as citizens in granting the right to inherit. 
In re Colbert’s Estate, 44 Mont. 259, 267, 
119, Pae. 791. 
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Since the legislature, in enacting stat- 
utes of limitation, may lawfully discrimi- 
nate even between citizens of the different 
states, a non-resident foreigner may not 
successfully invoke the “privileges and 
immunities” clause of the federal consti- 
tution in support of his contention that 
this section, making his right to inherit 
depend upon his claiming succession within 
five years after the death of the decedent, 
is unconstitutional. In re Colbert’s Estate, 
44 Mont. 259, 268, 119 Pac. 791. 


SUCCESSION. 


[7089-7092 


Cited or applied in section 4835, Revised 
Codes, in State ex rel. Kolbow v. District 
Court, 38 Mont. 415, 417, 100 Pac. 207. 


Alien’s right to inherit, see notes in 31 
ie REAGAN Te 

Right of alien with respect to inherit- 
ance of real property as affected by treaty, 
see notes in Ann. Cas. 1912A, 1100; 32 
DA RoeAn edits dea As 19155, 327; 4 
Ay L. BR. 1391: 

Right of alien enemy to take by inheri- 
tance, see note in 11 A. L. R. 162, 


7089. Succession not claimed, attorney-general to cause to be sold, and 


proceeds deposited. When succession is not claimed as provided in the 
preceding section, the district court, on information, must direct the 
attorney-general to reduce the property to his or the possession of the 
state, or to cause the same to be sold, and the same or the proceeds thereof 
to be deposited: in the state treasury for the benefit of such non-resident 
alien, or his legal representative, to be paid to him whenever, within five 
years after such deposit, proof to the satisfaction of the state auditor 
and treasurer is produced that he is entitled to succeed thereto. 


History: Sec. 4836, Rev. C. 1907. See Cited or applied as section 1868, Civil 
also history of Sec. 7074. Cal. Civ. C. Sec. Code, in State ex rel. Donovan v. District 
1405. Court, 25 Mont. 355, 364, 65 Pac. 120. 


7090. When the property and estate escheat to the state. When so 
claimed, the evidence and the joint order of the auditor and treasurer 
must be filed by the treasurer as his voucher, and the property delivered 
or the proceeds paid to the claimant on filing his receipt therefor. If no 
one succeeds to the estate or the proceeds, as herein provided, the prop- 
erty of the decedent devolves and escheats to the state, and is placed by 
the state treasurer to the credit of the general fund. 


History: Sec. 4837, Rev. C. 1907. See 


also history of Sec. 7074. Cal. Civ. C. Sec. 
1406. 


Cited or applied as section 1869, Civil 
Code, with other sections, in State ex rel. 
Donovan vy. District Court, 25 Mont. 355, 


364, 65 Pac. 120; In re Pomeroy, 33 Mont. 
69, 73, 81 Pac. 629. 


Termination of right to declare escheat 
by death of alien or transfer in his life- 
time, see note in 9 L. R. A. (N. S.) 186. 


7091. Property escheated subject to charges as other property. Real 
property passing to the state under the last section, whether held by the 
state or its officers, is subject to the same charges and trusts to which it 
would have been subject if it had passed by succession, and is also subject 
to all the provisions of the Code of Civil Procedure in relation to escheated 
estates. 


History: Sec. 4838, Rev. C. 1907. See also history of Sec. 7074. 
Sec. 1407. Based on Field Civ. C. Sec. 668. 


Cal. Civ. C. 


7092. Successor liable for decedent’s obligations. Those who succeed 
to the property of a decedent are liable for his obligations in the cases 
and to the extent prescribed by the Code of Civil ‘Procedure. 


History: Sec. 4839, Rev. C. 1907. See also history of Sec. 7074. 
Sec. 1408. Field Civ. C. Sec. 669. 


Cal. Civ. C. 
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CHAPTER 26. 
WATER RIGHTS—APPROPRIATION. 


Section 7093. 


What Waters May Be Appropriated. 


Appropriations of Water Subject to Prior Decrees Adjudicating Rights. 


7094. Appropriation Must Be for a Useful Purpose. 

7095. Point of Diversion May Be Changed. 

7096. Water May Be Turned Into Natural Channels. 

7097. Return of Surplus Water to Stream. 

7098. First in Time, First in Right. 

7099. Appropriation by United States. 

7100. Notice of Appropriation. 

7101. Diligence in Appropriating. 

7102. Effect of Failure. 

7103. Record of Declaration. 

7104. Record Prima Facie Evidence. 

7105. Rights Settled in One Action. 

7106. Record of Declaration Notices. 

7107. Measurement of Water—Cubic Foot. 

7108. Miner’s Inch Equivalent in Gallons. 

7109. Not to Affect Existing Decrees. 

7110. Right to Construct Dams and Raise Water. 

7111. Highways to Be Protected. 

7112. Penalty for Violating Preceding Section. 

7113. Owners of Water to Sell Surplus. 

7114. Duty of Purchaser to Dig Ditches. 

7115. Enforcement of Right to Surplus. 

7116. Purchaser Cannot Sell. 

7117. Dam or Reservoir to Be Securely Constructed. 

7118. No Person to Use Insecure Reservoir. 

7119. Procedure for Appropriation Waters of Adjudicated Streams. 
7120. Summons—Issuance and Service. 

7121. Appearance—Default—Decree. 

7122. Decree Subject to Prior Adjudicated Rights. 

7123. Scope of Decree—Diversion of Waters to Another Stream. 
7124. Decree to Govern Conditions Performance of Work. 
7125. Penalty for Wrongful Diversion Adjudicated Waters. 
7126. Penalty for Non-comphance With Act. 

7127. Recording Copy Final Decree. 

7128. Effect of Decree Upon Subsequent Appropriations. 
7129. 

7130. Non-adjudicated Streams Not Affected. 

7131. Appropriations Pending Litigation Subject to Decree. 
7132. Statutory Measurements. 

7133. Effect of Decree. 

7134. United States May Take Ditches by Right of Eminent Domain. 
7135. 


Appropriation of Waters for Use Out of State—Regulation. 


7093. What waters may be appropriated. The right to the use of the 
unappropriated water of any river, stream, ravine, coulee, spring, lake, or 
other natural source of supply may be acquired by appropriation, and an 
appropriator may impound flood, seepage, and waste waters in a reservoir 


and thereby appropriate the same. 


History: Ap. p. Sec. 1, p. 130, L. 1885; 
re-en. Sec. 1250, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1880, Civ. C. 1895; en. Sec. 1, p. 
152, L. 1901; re-en. Sec. 4840, Rev. C. 1907; 
amd. Sec. 1, Ch. 228, L. 1921. Cal. Civ. C. 
Sec. 1410. 


Note.—For history of law of water 


rights in this state, see Bailey V. Tintin- 


ger, 45 Mont. 155, 122 Pac. 575. 


The statutes of this state in reference 
to the acquisition of water rights are sub- 
stantially the same as those of California. 


Murray v. Tingley, 20 Mont. 260, 265, 50 
Pac, 723. : 

The mere fact that water has its source 
on land owned by a plaintiff does not of 
itself give him the exclusive right therein 
so as to prevent others from acquiring 
rights to it under the laws of the state. 
Quinlan v. Calvert, 31 Monv. 115, 119, 77 
Pac. 428. 

Title cannot be acquired to the corpus 
of waters flowing in a stream, but only 
to the use thereof. Norman v. Corbley, 32 
Mont. 195, 202, 79 Pac. 1059. 
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A trespasser on riparian land cannot 
lawfully exercise there any right to such 
water or acquire any right therein by 
virtue of the provisions of this chapter. 
Smith v. Denniff, 24 Mont. 20, 22, 60 Pace. 
aA Prentice v. McKay, 114, 117, 98 Pae. 

This section and the following ones do 
not and cannot authorize a person to go 
upon the private property of another for 
the purpose of making an appropriation, 
except by condemnation proceedings. 
‘Prentice v. McKay, 38 Mont. 114, 117, 98 
Pac. 1081. 

This section and the following ones 
apply only to appropriations made on the 
publie lands of the United States or of the 
state, and to such as are made by individ- 
uals who have riparian rights, either as 
‘owners of riparian lands’ or through 
grants from such owners. Prentice v. 
McKay, 38 Mont. 114, 117, 98 Pace. 1081. 
See Alaska Juneau Gold Min. Co. v. Ebner 
‘Gold Min. Co., 239 Fed. 638, 645. 

The method to be pursued by the intend- 
ing appropriator proceeding under the 
statute, has not been changed since’ the 
original act of 1885 went into effect. 
Bailey v. Tintinger, 45 Mont. 154, 167, 122 
Pae. 575, 

This statute provides all the steps neces- 
sary to be taken by one seeking to make 
an appropriation of water, and one who 
proceeds under it, instead of under the 
rules and customs of the early settlers, 
has a completed appropriation when the 
work on his ditch or canal is finished, and 
before the water is actually applied to its 
intended use. Bailey v. Tintinger, 45 
Mont. 154, 172, 122 Pac. 575. 


WATER RIGHTS. 


[7094 


A public service corporation, organized 
for the purpose of constructing an irriga- 
tion system and selling or renting water 
to reclaim arid lands, has a completed 
appropriation of water when its distribut- 
ing system is finished, and when the cor- 
poration is ready to deliver water to users 
upon demand, and offers to do so. Bailey 
v. Tintinger, 45 Mont. 154, 177, 122 Pac. 
575. 

The essential features of an appropria- 
tion of water made prior to Laws of 1885, 
page 130, were a completed ditch and the 
application of water to a beneficial use. 
Maynard vy. Watkins, 55 Mont. 54, 56, 173 
Pace. 551. 

Cited or applied as section 1880, Civil 
Code, before amendment, in Power v. 
Switzer, 21 Mont. 523, 529, 55 Pac. 32; 
Smith v. Denniff, 24 Mont. 20, 22, 60 Pace. 
398; City of Helena v. Rogan, 26 Mont. 
452, 477, 68 Pac. 798; Chessman v. Hale, 
31 Mont. 577, 583, 79 Pac. 254. 


For articles on water rights, see title 
“Waters” in Cal. Jur. and 27 R. C. L. 1052. 

What constitutes appropriation of water, 
see note in 60 A. 8S. R. 799. 

Respective rights of appropriators of 
water and riparian owners, see note in 43 
Am, Dee. 269. 

Right to appropriate flood waters as 
against riparian proprietor, see note in 
Ann. Cas. 1914A, 82; 22 L. R. A. (N. S.) 
391, 

Right of prior appropriator of water, 
see. note in 30 L. R. A. 665. 

Correlative rights of upper and- lower 
proprietor in appropriation of water, see 
note in 41 L. R. A. 743. 


7094, Appropriation must be for a useful purpose. The appropriation 
must be for some useful or beneficial purpose, and when the appropriator 
or his successor in interest abandons and ceases to use the water for such 
purpose, the right ceases; but questions of abandonment shall be questions 
of fact, and shall be determined as other questions of fact. 


History: En. Sec. 2, p. 131, L. 1885; 
tre-en. Sec. 1251, 5th Div. Comp. Stat. 1887; 


re-en. Sec. 1881, Civ. C. 1895; re-en. Sec. 
4841, Rev. C. 1907. Cal. Civ. C. Sec. 1411. 


The diversion of water for domestic 
purposes in excess of what is required, 
and allowing such excess to overflow lands 
without any intention of irrigating, and 
without any intention of using such excess 
for any useful purpose, does not constitute 
an appropriation of the excess. Power v. 
Switzer, 21 Mont. 523, 529, 55 Pac. 32. 

This section requires that, at the time 
of taking the initial steps, the claimant 
must have an intention to apply the water 
to a useful or beneficial purpose. Power 
v. Switzer, 21 Mont. 523, 529, 55 Pac. 32; 
Toohey v. Campbell, 24 Mont. 13, 18, 60 
Pae. 396; Miles v. Butte Electric & Power 


Co., 32 Mont. 56, 67, 79 Pac. 549; Smith 
v. Duff, 39 Mont. 382, 388, 102 Pac. 984; 
Bailey v. Tintinger, 45 Mont. 154, 178, 122 
Pac. 575. 

An appropriator of water need not be 
either an owner or in possession of land 
to make a valid appropriation for irriga- 
tion purposes. Toohey v. Campbell, 24 
Mont. 13, 17, 60 Pac. 396; Smith v. Den- 
niff, 24 Mont. 20, 27, 60 Pac. 398; Bailey 
v. Tintinger, 45 Mont. 154, 175, 122 Pace. 
575. 

While the appropriation must be for 
some useful or beneficial purposes, the use 
to which the water is to be applied need 
not be immediate, but may be prospective 
or contemplated. Toohey v. Campbell, 24 
Mont. 13, 17, 60 Pac. 396; Miles v. Butte 
Electric & Power Co., 32 Mont. 56, 67, 79 
Pac. 549; Smith v. Duff, 39 Mont. 382, 389, 
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102 Pac. 984; Bailey v. Tintinger, 45 Mont. 
154, 175, 122 Pac. 575. 

The right to the use of water may be 
owned without regard to the title to lands 
on which the water is to be used. Toohey 
v. Campbell, 24 Mont. 13, 17, 60 Pac. 396. 

As every appropriation must be made 
for a beneficial or useful purpose, it be- 
comes the duty of the courts to try the 
question of the claimant’s intent by his 
acts and the circumstances surrounding 
his possession of the water, its actual or 
contemplated use, and the purposes there- 
of. Toohey v. Campbell, 24 Mont. 13, 18, 
60 Pac. 396; Miles v. Butte Electric & 
Power Co., 32 Mont. 56, 67, 79 Pac. 549; 
Smith v. Duff, 39 Mont. 382, 388, 102 Pac. 
984. 

Until a claimant is himself in a posi- 
tion to use the water of a stream subject 
to appropriation, the right to the water or 
water right does not exist in such sense 


ACQUISITION OF PROPERTY. 


[Part IV 


that the mere diversion of the water by 
another is a ground of action either to 
recover the water, or for damages for its 
diversion. Miles v. Butte Electric & Power 
Co., 32 Mont. 56, 69, 79 Pac. 549. 

Where a successor in interest of an 
appropriator of water greatly increased 
the amount of grass for pasture by irriga- 
tion, such use of the water was a useful 
and beneficial one, within the meaning of 
this section. Sayre v. Johnson, 33 Mont. 
15, 19, 81 Pac. 389. 

Respecting the use of water for pur- 
poses of irrigation, the ultimate question 
in every case is, how much will supply the 
actual needs of the prior claimant under 
existing conditions. Conrow v. Huffine, 48 
Mont, 437, 445, 138 Pac. 1094. 

Cited or applied as section 1251, Fifth 
Division Compiled Statutes of 1887, in 
Tucker v. Jones, 8 Mont. 225, 229, 19 Pac. 
571, 


7095. Point of diversion may be changed. The person entitled to the 


use of water may change the place of diversion, if others are not thereby 
injured, and may extend the ditch, flume, pipe, or aqueduct, by which the 
diversion is made, to any place other than where the first use was made, 
and may use the water for other purposes than that for which it was 


originally appropriated. 
History: En. Sec. 3, p. 131, L. 1885; 


re-en. Sec. 1252, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1882, Civ. C. 1895; 


The legal title to the land upon which a 
water right acquired by appropriation 
made on the public domain is used or 
intended to be used in nowise affects the 
appropriator’s title to the water right. 
Smith vy. Denniff, 24 Mont. 20, 29, 60 Pac. 
398; Hays v. Buzard, 31 Mont. 74, 81, 77 
Pac. 423. 

The successors of the appropriator of 
water appropriated for placer mining pur- 
poses cannot so change its use as to de- 
prive lower appropriators of their rights, 
already acquired, in the use of it for irri- 
gating purposes. Head v. Hale, 38 Mont. 
302, 308, 100 Pac. 222. 


re-en. Sec. 
4842, Rev. C. 1907. Cal. Civ. C. Sec. 1412. 


The restriction placed upon the right of 
an appropriator of water to change the 
place of diversion as well as the use, is a 
matter of defense, and the burden is upon 
the party who claims to have been ad- 
versely affected by such change to allege 
and prove the facts. Hansen y. Larsen, 
44 Mont. 350, 353, 120 Pac. 229. 


The burden is on the party claiming to 
be prejudiced by a change of the point of 
diversion to allege and prove the facts. 
Lokowich v. City of Helena, 46 Mont. 575, 
577, 129 Pac. 1063. 

Cited or applied as section 1882, Civil 
Code, in City of Helena v. Rogan, 26 Mont. 
452,475, 68 Pac. 798; as section 4842, 
Revised Codes, in Featherman vy. Hen- 
nessy, 43 Mont. 310, 316, 115 Pace. 983. 


7096. Water may be turned into natural channels. The water appro- 


priated may be turned into the channel of another stream, or from a 
reservoir into a stream and mingled with its waters, and then reclaimed; 
but in reclaiming it, water already appropriated by another shall not be 
diminished in quantity, nor deteriorated in quality. 


History: En. Sec. 4, p. 131, L. 1885; 4843, Rev. C. 1907; amd. Sec. 2, Ch. 228, 
re-en. Sec. 1253, 5th Div. Comp. Stat. 1887; L. 1921. Cal. Civ. C. Sec. 1413. 
re-en. Sec. 1883, Civ. C. 1895; re-en. Sec. 


7097. Return of surplus water to stream. In all cases where, by 
virtue of prior appropriation, any person may have diverted all the water 
of any stream, or to such an extent that there shall not be an amount 
sufficient left therein for those having a subsequent right to the waters of 
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such stream, and there shall, at any time, be a surplus of water so diverted, 
over and above what is actually and necessarily used by the prior appro- 
priator, such person shall be required to turn, and cause to flow back into 
the stream, such surplus water, and, upon failure so to do within twenty- 
four hours after demand being made upon him in writing, to him in 
person or at his place of abode, by any person having a right ta the use 
of such surplus water, the person so diverting the same shall be liable to 
the person aggrieved for the damage resulting therefrom, in such sum as 


may be determined by court. 


History: Ap. p. Sec. 1, p. 52, L. 1879; 
Te-en. Sec. 731, p. 562, 5th Div. Rev. Stat. 
1879; re-en. Sec. 1239, 5th Div. Comp. Stat. 
1887; amd. Sec. 1884, Civ. C. 1895; re-en. 
Sec. 1, Ch. 56, L. 1907; Sec. 4844, Rev. C. 
1907. 


Cited or applied as section 4844, Revised 


Codes, in Featherman vy. Hennessy, 43 
Mont. 310, 316, 115 Pac. 983; Conrow v. 
Huffine, 48 Mont. 437, 445, 138 Pac. 1094. 


Care necessary to avoid waste in divert- 
ing water from stream under right of 
appropriation, see note in 15 I, R. A. 
(N. 8.) 238. 


7098. First in time, first in right. As between appropriators the one 


first in time is first in right. 


History: En. Sec. 5, p. 131, L. 1885; 
re-en. Sec. 1254, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1885, Civ. C. 1895; re-en. Sec. 
4845, Rev. C. 1907. Cal. Civ. C. Sec. 1414. 


Cited or applied as section 4845, Revised 
Codes, in Featherman y. Hennessy, - 43 
Mont. 310, 316, 115 Pac. 983; Conrow v. 
Huffine, 48 Mont. 437, 445, 138 Pac. 1094. 


7099. Appropriation by United States. The government of the United 
States may, by and through the secretary of the interior, or any person 
by him duly authorized to act in that behalf, appropriate the water of 
streams or lakes within the state of Montana in the same manner and 
subject to the general conditions applicable to the appropriation of the 
waters of the state by private individuals; provided, such appropriation 
shall be held valid for the period of three years after the filing of the 
notice of appropriation thereof in the office of the county clerk and 
recorder of the appropriate county, but such appropriation shall be null 
and void after the period of three years unless, prior to the expiration of 
such period, the work of constructing the canal or ditch by which the 
same is to be diverted shall have been commenced; provided further, that 
if at any time prior to the expiration of the aforesaid period of three years 
the secretary of the interior, or a person by him duly authorized to act in 
the premises, files a notice with the county clerk and recorder in the 
county in which the original appropriation notice was filed, announcing 
an abandonment by the government of the United States of the irrigation 
project for which the water was appropriated, then and in that event the 
appropriation shall become null and void. 


History: En. Sec. 1, Ch. 44, L. 1905; 
re-en. Sec. 4846, Rev. C. 1907. 


The United States must proceed, in 
making appropriations of water from non- 
navigable streams of this state, as a cor- 


poration or individual. Bailey v. Tintin- 
ger, 45 Mont. 154, 177, 122 Pac. 575. See 
United States v. Burley (C. C.), 172 Fed. 
615; Burley v. United States, 179 Fed. 1, 
C. C. A. 429. 


7100. Notice of appropriation. Any person hereafter desiring to 
appropriate the waters of a river, or stream, ravine, coulee, spring, lake, 
or other natural source of supply concerning which there has not been an 
adjudication of the right to use the waters, or some part thereof, must 
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post a notice in writing in a conspicuous place at the point of intended 
diversion, stating therein: 

ue The quantity of water claimed, measured as hereinafter provided ; 

2. The purpose for which it is claimed and place of intended use; 

3. The means of diversion, with size of flume, ditch, pipe, or aqueduct, 
by which he intends to divert it; 

4. The date of appropriation; 

5. The name of the appropriator. 

Within twenty days after the date of appropriation the appropriator 
shall file with the county clerk of the county in which such appropriation 
is made a notice of appropriation, which, in addition to the facts required 
to be stated in the posted notice, as hereinbefore prescribed, shall contain 
the name of the stream from which the diversion is made, if such stream 
have a name, and if it have not, such a description of the stream as will 
identify it, and an accurate description of the point of diversion of such 
stream, with reference to some natural object or permanent monument. 
The notice shall be verified by the affidavit of the appropriator or some 
one in his behalf, which affidavit must state that the matters and facts 
contained in the notice are true. 


History: Sec. 4847, Rev. C. 1907; amd. 


plying with the terms of the statute. 
Sec. 3, Ch. 228, L. 1921. Cal. Civ. C. Sec. 


Bailey v. Tintinger, 45 Mont. 154, 162, 122 


1415. 


Note.—Sections 7100 to 7106 were en- 
acted as sections 6 to 18, pp. 131 to 133, 
Laws of 1885; re-enacted as sections 1255 
to 1261, Fifth Division Compiled Statutes 
1887; re-enacted as sections 1886 to 1892, 
‘Civil Code 1895; re-enacted as sections 4847 
to 4853, Revised Codes 1907. 


A notice of location of a water right is 
fatally defective unless it is verified in 
conformity with this section. Murray v. 
Tingley, 20 Mont. 260, 265, 50 Pace. 723. 

Since 1885, two distinct methods of 
appropriating water are prescribed; one, 
by complying with the rules and customs 
of the early settlers; the other, by com- 


7101. Diligence in appropriating. 


Pace. 575, 

To secure a completed appropriation of 
water under the statute, notice must be 
posted and filed as herein required; and, 
under the following section, work must be 
commenced within forty days after the 
notice is posted and it must be prosecuted 
with reasonable diligence and be actually 
completed. Bailey v. Tintinger, 45 Mont. 
154, 173, 122 Pace. 575. 

The essential features of an appropria- 
tion of water made prior to Laws of 1885, 
p. 130, were a completed ditch and the 
application of water to a beneficial use. 
Maynard v. Watkins et al., 55 Mont. 54, 
173 Pac. 551, 


Within forty days after posting 


‘such notice, the appropriator must proceed to prosecute the excavation or 
construction of the work by which the water appropriated is to be diverted, 
and must prosecute the same with reasonable diligence to completion. If 
the ditch or flume, when constructed, is inadequate to convey the amount 
of water claimed in the notice aforesaid, the excess claimed above the 
eapacity of the ditch or flume shall be subject to appropriation by any 
other person, in accordance with the provisions of this chapter. 


C. 1907. See 
Cal. Civ. C. 


History: Sec. 4848, Rev. 
also history of Sec. 7100. 
Sec. 1416. 


Cited or applied as section 1887, Civil 


7102. Effect of failure. 


Code, in Murray vy. Tingley, 20 Mont. 260, 
266, 50 Pac. 723; as section 4848, Revised 
Codes, in Bailey v. Tintinger, 45 Mont. 
154, 173, 122 Pae. 575. 


A failure to comply with the provisions of 


this chapter deprives the appropriator of the right to the use of water as 
against a subsequent claimant who complies therewith, but by complying 
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with the provisions of this chapter the right to the use of the water shall 
relate back to the date of posting the notice. 


History: Sec. 4849, Rev. C. 1907. See 
also history of Sec. 7100. Cal. Civ. C. 
Sec. 1419. 

The word “appropriator” is not sus- 


ceptible of any greater or narrower force 
than the word “claimant,” as used in the 
California Civil Code relating to water 
tights. Therefore no distinction can be 
drawn between the California water-right 
act and that of Montana. Murray v. Ting- 
ley, 20 Mont. 260, 266, 50 Pac. 723. 

Of two claimants of water, neither of 
whom had complied with the statute, he 
who first completes his ditch and puts it 
to a beneficial use has the prior right, 
although he began to build his ditch after 
the ditch of the other claimant had been 
commenced, Murray v. Tingley, 20 Mont. 
260, 269, 50 Pac. 723. 

A prior appropriator may acquire a valid 
water right by a completed ditch, actual 
diversion of the water, and its application 
to a beneficial use without complying with 
the statute and good against everyone, 
except an appropriator who complies with 
the statute before the first claimant has 
applied the water to a beneficial use. 
Murray v. Tingley, 20 Mont. 260, 268, 


50 Pac. 723; Bailey v. Tintinger, 45 Mont. 
154, 169, 122 Pac. 575. 

The purpose and object of the legisla- 
ture was merely to define the conditions 
upon which the appropriator of water 
could have the advantage of the doctrine 
of relation. Murray v. Tingley, 20 Mont. 
260, 267, 50 Pac. 723; Bailey v. Tintinger, 
45 Mont. 154, 168, 122 Pac. 575. 

Under the doctrine of “relation back,” 
as between two persons digging ditches 
at the same time, and prosecuting work 
thereon, with reasonable diligence to com- 
pletion, the one who first began work had 
the prior right, even though the other had 
completed his first. Murray v. Tingley, 
20 Mont. 260, 268, 50 Pac. 723, Wright v. 
Cruse, 37 Mont. 177, 182, 95 Pac. 370. 

One who complies with the statutes 
regulating the appropriation of water 
acquires a right which relates back to 
the date of the posting of his notice of 
location. Murray vy. Tingley, 20 Mont. 
260, 269, 50 Pac. 723; Bailey v. Tintinger, 
45 Mont. 154, 169, 122 Pac. 575. 

Before the doctrine of relation applies, 
a completed appropriation must have been 
effected. Bailey v. Tintinger, 45 Mont. 
154, 171, 179, 122 Pace. 575. 


7103. Record of declaration. Persons who have heretofore acquired 
rights to the use of water shall, within six months after the publication 
of this chapter, file in the office of the county clerk of the county in which 
the water right is situated, a declaration in writing, except notice be 
already given of record as required by this chapter, or a declaration in 
writing be already filed as required by this section, containing the same 
facts as required in the notice provided for record in section 7100 of this 
chapter, and verified as required in said last-mentioned section, in cases of 
notice of appropriation of water; provided, that a failure to comply with 
the requirements of this section shall in nowise work a forfeiture of such 
heretofore acquired rights, or prevent any such claimant from establishing 
such rights in the courts. 


History: Sec. 4850, Rev. C. 1907. See 
also history of Sec. 7100. 


1880, and the water used continuously ever 
since, but no record of the appropriation 
was made until 1891, such water right is 
superior to one acquired and recorded by 
the defendant in 1899. Salazar vy. Smart, 
12 Mont. 395, 401, 30 Pac. 676. 


Where an appropriation of the waters 
of a stream for irrigating purposes was 
actually made by the plaintiff in the year 

7104, Record prima facie evidence. The record provided for in 
sections 7100 and 7103, when duly made, shall be taken and received in 
all courts of this state as prima facie evidence of the statements therein 
contained. 

History: Sec. 4851, Rev. C. 1907. See also history of Sec. 7100. 


7105. Rights settled in one action. In any action hereafter commenced 
for the protection of rights acquired to water under the laws of this state, 
the plaintiff may make any or all persons who have diverted water from 
the same stream or source, parties to such action, and the court may in 
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one judgment settle the relative priorities and rights of all the parties to 
such action. When damages are claimed for the wrongful diversion of 
water in any such action, the same may be assessed and apportioned by 
the jury in their verdicts, and judgment thereon may be entered for or 
against one or more of several plaintiffs, or for or against one or more of 
several defendants, and may determine the ultimate rights of the parties 
between themselves. In any action concerning joint water rights, or joint 
rights in water ditches, unless partition of the same kind is asked by 
parties to the action, the court shall hear and determine such controversy 


as if the same were several as well as joint. 


History: Sec. 4852, Rev. C. 1907. See 
also history of Sec. 7100. 


This section contemplates equitable ac- 
tions only, in which relative priorities and 
conflicting rights of all parties may be 
settled, and where the damages claimed 
are a mere incident. Miles v. Du Bey, 
15 Mont. 340, 341, 39 Pac. 313; Howell v. 
Bent, 48 Mont. 268, 273, 137 Pac. 49. 

This section does not apply to an action 
at law for damages for the wrongful diver- 
sion of water, where there is no allegation 
in the complaint that would authorize the 
court to grant equitable relief, and there 
is no evidence to show that the plaintiff is 
entitled to such relief. Miles v. Du Bey, 
15 Mont. 340, 341, 39 Pae. 313. See Howell 
v. Bent, 48 Mont. 268, 273, 137 Pace. 49. 

Property owners having the right to 
divert the waters of a creek for irrigation 
purposes may join in a suit to restrain a 
third person from diminishing the volume 
of water to the use of which they are 
entitled. Beach v. Spokane Ranch & 
Water Co., 25 Mont. 379, 382, 65 Pae. 111. 

In an action to settle the relative priori- 
ties and rights of the parties to the use of 


the waters of a stream, every party to the | 


suit is an antagonist of every other party. 
MeNinch v. Crawford, 30 Mont. 297, 299, 
76 Pac. 698. See Sloan v.. Byers, 37 Mont. 
5038, 513, 97 Pac. 855; Bennett v. Quinlan, 
47 Mont. 247, 253, 131 Pac. 1067. 

The right to the use of water may be 
acquired by prescription as against a pri- 
vate person, and the lapse of time neces- 
sary to give such right is the period lim- 
ited by the statute of limitations for entry 


7106. Record of declaration notices. 


upon lands. State v. Quantic, 37 Mont. 32, 
51, 94 Pac. 491. 

The provision of this section is permis- 
sive and not mandatory. Sloan v. Byers, 
37 Mont. 503, 510, 97 Pac. 855. 

The district court may settle the rela- 
tive priorities and rights of all the parties 
to a water right suit in one judgment, only 
when pleadings have been framed so as to 
justify such settlement. Sloan v. Byers, 
37 Mont. 503, 510, 97 Pace. 855. 

Query as to whether the legislature, in 
enacting this section, intended to compel 
parties, made defendants to a water right 
suit pursuant to its provisions, to litigate 
their respective titles as between them- 
selves; and, if so, has that body the power 
to coerce them to do so. Sloan vy. Byers, 
37 Mont. 503, 513, 97 Pac. 855. See Ben- 
nett v. Quinlan, 47 Mont. 247, 253, 131 Pac. 
1067. 

The first provision of this section being 
permissive only, there was no presumption 
that the respective interests of joint own- 
ers in an undivided water right had been 
adjudicated among themselves in a suit in 
which their predecessors were codefend- 
ants, in the absence of a showing to that 
effect upon the face of the decree or the 
judgment roll. Bennett v. Quinlan, 47 
Mont. 247, 253, 131 Pac. 1067. 

Where several parties have diverted 
water so as to injure the crops of another, 
they cannot be held jointly liable for the 
acts of each other, nor can they be sued in 
one action for the entire damage, with or 
without an apportionment of the damage. 
Howell v. Bent, 48 Mont. 268, 272, 137 
Pae. 49. 


The county clerk must keep a 


well-bound book, in which he must record the notices and declarations 
provided for in this title, and he shall-be entitled to have and receive the 
same fees as are now or hereafter may be allowed by law for recording 
instruments entitled to be recorded. 

History: Sec. 4853, Rev. C. 1907. See also history of Sec. 7100. 
Sec. 1421. 

7107. Measurement of water—Cubic foot. Hereafter a cubic foot of 
water (7.48 gallons) per second of time shall be the legal standard for the 
measurement of water in this state. 

History: En. Sec. 1, p. 126, L. 1899; re-en. Sec. 4854, Rev. C. 1907. 
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7108. Miner’s inch equivalent in gallons. Where water rights expressed 
in miner’s inches have been granted, one hundred miner’s inches shall be 
considered equivalent to a flow of two and one-half cubic feet (18.7 
gallons) per second; two hundred miner’s inches shall be considered 
equivalent to a flow of five cubic feet (37.4 gallons) per second, and this 
proportion shall be observed in determining the equivalent flow repre- 
sented by any number of miner’s inches. 

History: En. Sec. 2, p. 126, L. 1899; re-en. Sec. 4855, Rev. C. 1907. 


7109. Not to affect existing decrees. The provisions of this act shall 
not affect or change the measurement of water heretofore decreed by a 
court, but such decreed water shall be measured according to the law in 
force at the time such decree was made and entered. 

History: En. Sec. 3, p. 126, L. 1899; re-en. Sec. 4856, Rev. C. 1907. 


7110. Right to construct dams and raise water. The right to conduct 
water from or over the land of another for any beneficial use includes the 
right to raise any water by means of dams, reservoirs, or embankments to 
a sufficient height to make the same available for the use intended, and 
the right to any and all land necessary therefor may be acquired upon 
payment of just compensation in the manner provided by law for the 
taking of private property for public use; provided further, that if it is 
necessary to conduct the water across the right-of-way of any railroad, it 
shall be the duty of the owners of the ditch or flume to give thirty days’ 
notice in writing to the owner or owners of such railway of their intention 
to construct a ditch or flume across the right-of-way of such railroad, and 
the point at which the said ditch or flume will cross the railroad; also 
the time when the construction of said ditch or flume will be made. If 
the owner or owners of such railroad or their agent fail to appear and 
attend at the time and place fixed in said notice, it shall be lawful for the 
owner or owners of the said flume or ditch to construct the same across 
the right-of-way of such railroad, without further notice to said owner 
or owners of the railroad. 


History: En. Sec. 1894, Civ. C. 1895; tenance of dam for flowing lands, see note 


re-en. Sec. 4857, Rev. C. 1907. in 18 Ann. Cas. 217. 
ae th , ; Right of prior appropriator of water to 
Measure of prescriptive right for main- dam stream, see note in 30 L. R. A. 668. 


7111. Highways to be protected. Any person who digs and constructs 
ditches, dikes, flumes, or canals over or across any public roads or high- 
ways, or who uses the waters of such ditches, dikes, flumes, or canals, is 
required to keep the same in good repair at such crossings or other places 
where the water from any such ditches, dikes, flumes, or canals may flow 
over, or in anywise injure any roads or highways, either by bridging or 
otherwise. 

History: En. Sec. 10, p. 58, L. 1870; Sec. 1895; Civ. C. 1895; re-en. Sec. 4858, 
re-en. Sec. 9, p. 499, Cod. Stat. 1871; re-en. Rev. C. 1907. 
Sec. 739, 5th Div. Rev. Stat. 1879; re-en. For similar section, see Cal. Civ. C. Sec. 
Sec. 1247, 5th Div. Comp. Stat. 1887; re-en. 551. 


7112. Penalty for violating preceding section. Any person offending 
against the preceding section, on conviction thereof, shall pay for every 
offense a fine of not less than twenty-five dollars, nor more than one 
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hundred dollars, with costs of prosecution. One-half of the fine shall be 
paid into the county treasury for the benefit of the common schools of 
the county in which the offense was committed, and the other half shall 
be paid to the person informing the nearest magistrate that such offense 
has been committed, who shall issue a warrant upon proper complaint 
being made. 


History: Ap. p. Sec. 11, p. 58, L. 1870; Sec. 1248, 5th Div. Comp. Stat. 1887; re-en. 
re-en. Sec. 10, p. 499, Cod. Stat. 1871; re-en. Sec. 1896, Civ. C. 1895; re-en. Sec. 4859, 
Sec. 740, 5th Div. Rev. Stat. 1879; re-en. Rev. C. 1907. 


7113. Owners of water to sell surplus. Any person having the right 

to use, sell, or dispose of water, and engage in using, selling, or disposing 
f the same, who has a surplus of water not used or sold, or any person 

having a surplus of water, and the right to sell and dispose of the same, 
is required, upon the payment or tender to the person entitled thereto of an 
amount equal to the usual and customary rates per inch, to convey and 
deliver to the person such surplus of unsold water, or so much thereof for 
which said payment or tender shall have been made, and shall continue so 
to convey and deliver the same weekly so long as said surplus of unused 
or unsold water exists and said payment or tender be made as aforesaid. 


History: En. Sec. 1, p. 406, L. 1877; Cited or applied as section 1897, Civil 
re-en. Sec. 742, 5th Div. Rev. Stat. 1879; Code, in Helena & Livingston 8. & R. Co. 
re-en. Sec. 1263, 5th Div. Comp. Stat. 1887; v. Lynch, 25 Mont. 497, 503, 65 Pac. 919; 
re-en. Sec. 1897, Civ. C. 1895; re-en. Sec. ag section 4860, Revised Codes, in Bailey v. 
4860, Rev. C. 1907. Tintinger, 45 Mont. 154, 175, 122 Pae. 575. 


7114. Duty of purchaser to dig ditches. Any person desiring to avail 
himself of the provisions of the preceding section must, at his own cost- 
and expense, construct or dig the necessary flumes or ditches to receive 
and convey the surplus water so desired by him, and pay or tender to the 
person having the right to the use, sale, or disposal thereof, an amount 
equal to the necessary cost and expense of tapping any gulch, stream, 
reservoir, ditch, flume, or aqueduct, and putting in gates, gauges, or other 
proper and necessary appliances usual and customary in such eases, and 
until the same shall be done, the delivery of the said surplus water shall 
not be required as provided in the preceding section. 


History: En. Sec. 2, p. 406, L. 1877; re-en. Sec. 1898, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 743, 5th Div. Rev. Stat. 1879; 4861, Rev. C. 1907. 
re-en. Sec. 1264, 5th Div. Comp. Stat. 1887; 


7115. Enforcement of right to surplus. Any person constructing the 
necessary ditches, aqueducts, or flumes, and making the payments or 
tenders hereinbefore provided, is entitled to the use of so much of the 
said surplus water as said ditches, flumes, or aqueducts have the capacity 
to carry, and for which payment or tender is made, and may institute and 
maintain any appropriate action at law or in equity for the enforcement 
of such right or recovery of damages arising from a failure to deliver or 
wrongful diversion of the same. 


History: En. Sec. 3, p. 406, L. 1877; Cited or applied as section 1899, Civil 
re-en. Sec. 744, 5th Div. Rev. Stat. 1879; Code, in Helena & Livingston 8. & R. Co. 
te-en. Sec. 1265, 5th Div. Comp. Stat. 1887; v. Lynch, 25 Mont. 497, 503, 65 Pac. 919. 
re-en. Sec. 1899, Civ. C. 1895; re-en. Sec. 

4862, Rev. C. 1907. 
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7116. Purchaser cannot sell. Nothing in the three preceding sections 
shall be so construed as to give the person acquiring the right to the use 
of water, as therein provided, the right to sell or dispose of the same 
after being so used by him, or prevent the original owner or proprietor 
.from .retaking, selling, and disposing of the same in the usual and cus- 
tomary manner, after it is so used as aforesaid. 


History: En. Sec. 4, p. 407, L. 1877; re-en. Sec. 1900, Civ. C. 1895; re-en. Sec. 
re-en. Sec. 745, 5th Div. Rev. Stat. 1879; 4863, Rev. C. 1907. 
Te-en. Sec. 1266, 5th Div. Comp. Stat. 1887; . 


7117. Dam or reservoir to be securely constructed. No person shall 
hereafter fill, or procure to be filled, with water, any dam or reservoir 
which is not so thoroughly and substantially constructed as that it will 
safely and securely hold the water to be turned therein. 

History: En. Sec. 1901, Civ. C. 1895; re-en. Sec. 4864, Rev. C. 1907. 


7118. No person to use insecure reservoir. No person shall hereafter 
construct, or cause to be constructed, on a stream, any dam or reservoir to 
accumulate the waters thereof, except in a thorough, secure, and substan- 
tial manner. 

History: En. Sec. 1902, Civ. C. 1895; re-en. Sec. 4865, Rev. C. 1907. 


7119. Procedure for appropriation waters of adjudicated streams. 
Any person hereafter desiring to appropriate the waters of a river, or 
stream, ravine, coulee, spring, lake, or other natural source of supply 
concerning which there has been an adjudication of rights between appro- 
priators or claimants, as contemplated in section 7128 of this code, shall 
employ a competent engineer to make a survey of the ditch, or aqueduct, 
whereby the water is to be conveyed from the source of supply, or the dam 
or other work whereby the water is to be impounded, or both, and the 
appropriator shall file with the clerk of the court in the county in which 
the water is appropriated a petition giving the amount of water sought 
to be appropriated, a description by name or otherwise of the water course 
or body from which he intends to appropriate the water, and a general 
description of the ditch or aqueduct, stating its size, length, and capacity, 
prepared by the engineer, showing the proposed means of appropriation 
and use of the water, and also the place of use thereof. If the means of 
appropriation be a reservoir by which the water is to be impounded, the 
petition shall state the location and -size thereof, together with the 
contemplated manner of its construction and the means of conveying the 
water to the place of contemplated use, and the contemplated use. There 
shall be filed with the petition a map showing the point of, and means of 
diversion, and the course of the ditch or aqueduct to its terminus, and 
if a reservoir, the contour line thereof, the height and width of the dam, 
the point and means of discharge therefrom, and the spillway. If the 
appropriator shall intend to mingle the waters appropriated from one 
stream with another, or shall intend to. deposit the waters impounded in 
a reservoir into a stream, he shall so state. 

The appropriator shall declare in his petition that the water rights 
sought by him shall be subject to, and that in the use thereof he shall be 
bound by the terms of any decree theretofore rendered by a court of 
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competent jurisdiction adjudicating the waters of such river, stream, 
ravine, coulee, spring, lake, or other natural source of supply, or any body 
of water to which the same may be tributary. 

The appropriator shall, as near as may be, give the names of all 
appropriators or claimants who have, or appear to have, rights in the . 
source of supply, from which the appropriation is sought, and whose 
rights may be in anywise affected by the appropriation, and in the 
petition the petitioner shall be named as plaintiff, and all other parties as 
defendants. 

History: En. Sec. 4, Ch. 228, L. 1921. 


7120. Summons—Issuance and service. Upon the filing of the petition, 
the clerk shall issue a summons in the same form as the summons in a 
civil action, and a copy of the petition shall be served upon each defendant 
at the time of serving the summons. Service shall be made as in civil 
actions and service may be made by publication as provided in sections 
9117 to 9119 of the Code of Civil Procedure. 

History: En. Sec. 5, Ch. 228, L. 1921. 


7121. Appearance—Default—Decree. If any defendant shall not appear 
within twenty days after the service of summons upon hin, it shall be 
deemed by the court that he has no objection to the court granting the 
appropriation sought by the plaintiff, and the defendant so failing to 
appear shall be deemed in default. Any defendant may appear by motion, 
demurrer, or answer, as in a civil action. The procedure in civil actions 
shall be followed in all proceedings under the terms of this act; provided, 
that when the pleadings are settled the court shall summarily proceed to 
try and determine the case. Evidence may be offered by the parties as 
in civil actions. At the conclusion of the trial, the court may enter an 
interlocutory or permanent decree allowing the appropriation sought, 
either in whole or in part, subject to all prior rights as adjudicated, and 
subject to the terms of all prior decrees, or may make any other order 
deemed proper in the premises. If no objections are filed the court shall 
enter such decree as the facts warrant. 

History: En. Sec. 6, Ch. 228, L. 1921. 


7122. Decree subject to prior adjudicated rights. If the defendants, 
or any of them, do not appear, their prior adjudicated rights shall in no 
wise be affected by the court’s order. The court shall in every case, if an 
appropriation be awarded the plaintiff, provide that the same shall be 
subject to all prior adjudicated rights, and the plaintiff shall be bound 
by the terms of all prior decrees with respect to the water right awarded 
him as if he had been a party to the decree originally. 

History: En. Sec. 7, Ch. 228, L. 1921. 


7123. Scope of decree—Diversion of waters to another stream. If the 
water awarded the appropriator by the decree is to be taken from one 
stream or source of supply and turned into another stream or water 
course, and there mingled with the waters flowing therein, the court shall 
make provision in the decree regulating the same, to the end that the 
water appropriated by others shall not be diminished or deteriorated in 
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quantity by the additional burden placed upon the stream or water course. 
The court may provide that the appropriator shall provide all necessary 
measuring devices so that the water turned in by him from another stream, 
reservoir, or other source of supply and the water taken by him may be 
ascertained at any time and all times, and may provide that he shall leave 
in the stream or water course a percentage of the water turned in by him 
to bear a proportion of the loss caused by seepage and evaporation in 
passage. The court shall have a wide discretion in ascertaining and 
determining the facts in all cases under the provisions of this act in order 
that the rights of all parties may be protected. 
History: En. Sec. 8, Ch. 228, L. 1921. 


7124. Decree to govern conditions performance of work. The court 
may provide by interlocutory decree awarding the appropriation, the 
condition under which the ditch, aqueduct, dam, or other work, necessary 
to the complete appropriation, shall be done and the time within which 
the same shall be completed until the conditions imposed are complied 
with. Upon a full compliance with the terms prescribed by the court, it 
shall enter its order and decree establishing the appropriation and fixing 
the date thereof, which, if the appropriator shall have been diligent in 
complying with the court order, shall be the date of the filing of the 
petition. The court may fix a later date if the facts warrant. 

History: Hn. Sec. 9, Ch. 228, L, 1921. 


7125. Penalty for wrongful diversion adjudicated waters. Any person 
not a party, or privy, to a decree adjudicating the waters of a river, 
stream, ravine, coulee, spring, lake, or other natural source of supply, the 
same having been adjudicated, who shall divert the water thereof when 
the same shall be needed by another, without first complying with the 
terms of this act, shall be guilty of a misdemeanor and shall be punished 
by a fine of not less than ten dollars nor more than one thousand dollars. 

History: En. Sec. 10, Ch. 228, L. 1921. 


7126. Penalty for non-compliance with act. Failure to comply with 
the provisions of this act deprives the appropriator of the right to use any 
water of such stream, or other source of supply, as against any subsequent 
appropriator mentioned in or bound by a decree of the court. 

History: En. Sec. 11, Ch. 228, L. 1921. 


7127. Recording copy final decree. A certified copy of the final decree 
of the court shall be filed with the county clerk, who shall make a record 
thereof as is provided therefor in section 7106 of this code. 

History: En. Sec. 12, Ch. 228, L. 1921. 


7128. Effect of decree upon subsequent appropriations. Whenever 
there shall have been an adjudication of the rights between appropriators 
or claimants to any stream or any other water supply in this state, in any 
district court of the state, or the United States court, in an action prose- 
cuted in good faith between such appropriators or claimants to determine 
their respective rights to the use of such waters, and which decree is 
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based upon evidence introduced, and not upon stipulations or admissions 
of the parties, such adjudication and decree, or certified copies thereof, 
shall, as against all persons appropriating or diverting any of the waters 
of the said stream or other water supply, after the date of such decree, 
in an action relating to such waters, be prima facie evidence of the facts 
therein found, determined, and decreed, respecting the rights of parties to 
said action to the use of the waters of said stream or other water supply. 
History: En. Sec. 1, Ch. 95, L. 1905; Sec. 4867, Rev. C. 1907. 


7129. Appropriations of water subject to prior decrees adjudicating 
rights. All water hereafter appropriated by any person, association, 
company, or corporation, after the passage of this act, from any stream, 
ereek, spring, canyon, river, or ravine in this state, in which the water 
rights therein have been adjudicated and decreed prior to the passage of 
this act, and a decree of a court of competent jurisdiction entered therein, 
shall be subject to such decree. 

History: En. Sec. 1, Ch. 185, L. 1907; Sec. 4868, Rev. C. 1907. 


7130. Non-adjudicated streams not affected. In all streams, creeks, 
springs, canyons, rivers, and ravines, in which the water rights therein 
have not been adjudicated by a court of competent jurisdiction, water 
shall be appropriated in the same manner as provided by law at the time 
of the passage of this act. 

History: En. Sec. 2, Ch. 185, L. 1907; Sec. 4869, Rev. C. 1907. 


7131. Appropriations pending litigation subject to decree. At such 
time as there may be legal proceedings instituted by the owner or owners 
of any water right or water rights in any stream, spring, creek, canyon, 
river, or ravine, before any court of competent jurisdiction, all subsequent 
appropriations made in any such streams, creeks, springs, canyons, rivers, 
or ravines will be subject to such suit as may be instituted and shall not 
date prior to the date of the beginning of said suit, and will be subject to 
the rulings and decisions thereunder. 

History: En. Sec. 3, Ch. 185, L. 1907; Sec. 4870, Rev. C. 1907. 


7132. Statutory measurements. Where water rights have been decreed 
in statutory or miner’s inch measurement, the measurement shall be in 
cubic feet per second, and one hundred miner’s or statutory inches shall 
be equivalent to a flow of two and one-half cubic feet per second, and 
this proportion shall be observed in determining the equivalent flow of 
any number of miner’s or statutory inches. 

History: En. Sec. 10, Ch. 185, L. 1907; Sec. 4877, Rev. C. 1907. 


7133. Effect of decree. Any person or persons appropriating water 
under the provisions of this act shall be subject to, bound by, and shall 
comply with any decree of court adjudicating the waters of such stream, 
or any stream of which the same may be a tributary or feeder, as fully 
and to the same extent as if said person or persons were original parties 
to the action wherein the said decree is made and entered, and any water 
commissioner or commissioners, appointed by the court to distribute 
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waters under any decree, shall have jurisdiction over and shall distribute 
any waters appropriated under the provisions of this act, according to 
priority. 

History: En. Sec. 12, Ch. 185, L. 1907; Sec. 4879, Rev. C. 1907. 


7134. United States may take ditches by right of eminent domain. 
‘Where, in the course of the construction of irrigation works, the secretary 
of the interior, or any person or agent authorized to act in the premises, 
deems it necessary to use the right-of-way of any existing ditch, canal, or 
reservoir, such right and privilege may be enjoyed by the government of 
the United States under and subject to either of the following provisions, 
to-wit : 

1. The existing ditch, canal, or reservoir may be condemned as pro- 
vided by law. 

2. The existing ditch, canal, or reservoir, after having been condemned 
as provided for by law, may be enlarged or extended by the United States 
without charge or cost to the owner or owners thereof; provided, that 
such enlargement or extension shall not be so made as to deprive any 
owner of such reservoir, ditch, or canal of the water rights and privileges 
owned or enjoyed at the time of such enlargement or extension, but such 
rights shall be and remain undiminished and unimpaired by, through, or 
on account of such extension or enlargement, and the ownership or the 
right to the use and enjoyment of such water rights and privileges by 
any owner thereof in and through the enlarged or extended reservoir, 
eanal, or ditch shall never be questioned by the United States, its suc- 
eessors or assigns, but shall be perpetually recognized and facilitated. 


History: En. Sec. 1, Ch. 70, L. 1905; 114, 117, 98 Pac. 1081; Bailey v. Tintinger, 
re-en. Sec. 4891, Rev. C. 1907. 45 Mont. 154, 167, 122 Pac. 575. 


Cited or applied as section 4891, Revised Power of United States to condemn land 
Codes, in Prentice v. McKay, 38 Mont. for irrigation purposes, see note in Ann. 
Cas. 1918H, 48. 


7135. Appropriation of waters for use out of state—Regulation. None 
of the waters in the state of Montana shall ever be appropriated, diverted, 
impounded, or otherwise restrained or controlled while within the state 
for use outside the boundaries thereof, except pursuant to a petition to 
and an act of the legislative assembly of the state of Montana permitting 
such action, and any appropriation, diversion, impounding, restraining, or 
attempted appropriation, diversion, impounding, or restraining, contrary 
to the provisions of this act shall be null and void; and all officers, agents, 
agencies, and employees of the state are prohibited from knowingly per- 
mitting, aiding, or assisting in any manner such unauthorized appropriation, 
diversion, impounding, or other restraint. It shall be unlawful for any 
person, persons, or corporation, directly or indirectly, personally or through 
agents, officers, or employees, either to attempt to so appropriate, divert, 
impound, or otherwise réstrain or control any of the waters within the 
boundaries of this state for use outside thereof, except in accordance with 
the terms of this act. 


History: En. Sec. 1, Ch. 220, L. 1921. water into another state, see note in 
Right of resident of state to divert 10 Ann. Cas. 126; 14 Ann. Cas. 562, 
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CHAPTER 27. 
WATER COMMISSIONERS—DETERMINATION OF JOINT RIGHTS. 


Section 7136. Appointment of Water Commissioners. 


7137. Appointment of Commissioners to Admeasure and Distribute Waters. 

7138. Oath and Bond of Water Commissioners. 

7139. Term of Office of Water Commissioner. 

7140. Power of Commissioners in Admeasuring Water.—Expenses,. 

7141. Maintenance and Repair of Ditches or Systems. 

7142. Failure to Perform Duty a Contempt of Court. 

7143. Further Authority of Commissioners—Arrests. 

7144. Record of Daily Distribution of Water. 

7145. Charges and Expenses. 

7146. Telephone Expenses. 

7147. Apportionment of Fees and Expenses. 

7148. Objection to Expenses—Retaxation and Adjustment. 

7149. Effect of Order Fixing Fees and Compensation—Lessees—Issuance of 
Execution. 

7150. Complaint by Dissatisfied User—Procedure. 

7151. Users Must Maintain Head-Gate. 

7152. Action to Determine Rights to Use of Water as Between Partnership, 
Tenants in Common, or Corporation. 

7153. Appointment of Commissioner to Distribute Water During Pendency 
of Action. 

7154. Oath of Commissioner—Division of Water. 

7155. Authority of Commissioner. 

7156. Compensation of Commissioner—Distribution of Expense. 

7157. Interference With Duties of Commissioner a Contempt. 

7158. Appointment of Water Commissioner After Final Decree—Distribution 
of Water—Proviso. 

7159. Compensation of Commissioner and Apportionment Thereof—Issuance 


of Execution—Taxation of Costs. 


7136. Appointment of water commissioners. Whenever the rights of 
persons to use the waters of any stream, watercourse, spring, lake, reser- 
voir, or other source of supply have been determined by a decree or 
decrees of a court of competent jurisdiction, it shall be the duty of the 
judge of the district court having jurisdiction of the subject-matter, upon 
the application of the owners of at least ten per cent. of the water rights 
affected by the decree or decrees, in the exercise of his discretion, to 
appoint one or more commissioners, who shall have authority to admeasure 
and distribute to the parties bound by the decree or decrees the waters 
to which they are entitled, according to their rights as fixed by such 
decree or decrees. At the time of the appointment of any water commis- 
sioner or water commissioners, his or their fees and compensation must be 
fixed in the order. 


History: En. Sec. 1, Ch. 43, L. 1911. A person not mentioned in the decree, 


Note.—Earlier acts relating to water 
commissions were sections 1 to 3, pp. 136 
and 137, Laws of 1899, and chapter 64, 
Laws of 1905. These acts appeared as 
sections 4881 to 4889, Revised Codes 1907, 
and were repealed by chapter 43, Laws 
of 1911. 


who signs a petition for the appointment 
of the water commissioner, and afterward 
refused to respect the decree, makes him- 
self a party thereto, and is liable to be 
punished in contempt proceedings. State 
ex rel. Pool v. District Court, 34 Mont. 258, 
267, 86 Pac. 798. 


7137. Appointment of commissioners to admeasure and distribute waters. 


‘When the judge of the district court shall appoint two or more commis- 
sioners to admeasure and distribute the waters mentioned in the preceding 
section, he may appoint one of them chief commissioner, and empower him 
to exercise direction and control over the other or others in the discharge 
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of their duties. The judge may depose the one appointed chief commis- 
sioner from that position, and appoint another in his stead, whenever it 
appears to the judge that better service may be given the water users by 
making the change. 

History: En. Sec. 2, Ch. 43, L. 1911. 


7138. Oath and bond of water commissioners. Each water commis- 
sioner so appointed by the court shall subscribe and file with the clerk of 
the district court an oath of office before commencing the discharge of 
his duties as commissioner, and shall likewise file with said clerk a bond 
executed by himself, with two or more sureties, in such sum as the judge 
of said court may designate, to insure the faithful discharge of his duties. 

History: En. Sec. 3, Ch. 43, L. 1911; amd. Sec. 1, Ch. 12, Ex. L. 1919. 


7139. Term of office of water commissioner. Every water commissioner 
so appointed shall hold his office for such time during the irrigating season 
of each year as may be designated by the judge in the order making such 
appointment; provided, that the judge shall not fix the date of commencing 
such term until requested in writing, by at least three persons entitled to 
the use of such waters, and may, in his discretion, or when requested in 
writing by at least three of such persons entitled to use of such waters, 
change the time for the closing of the commissioner’s service. 

History: En. Sec. 4, Ch. 43, L. 1911; amd. Sec. 1, Ch. 116, L. 1921. 


7140. Power of commissioners in admeasuring water—Expenses. Every 
water commissioner appointed by the judge of the district court for that 
purpose shall have the authority to admeasure and distribute to the parties 
interested, under such decree or decrees, the water to which those who are 
parties to the decree or decrees, or privy thereto, are entitled according to 
their priority as established by the decree or decrees. The water commis- 
sioner, in case the parties fail or refuse to do so, may incur necessary 
expenses in the making of headgates or dams for the distribution of the 
waters, and such expense shall be assessed against and paid by the party 
or parties for whom such services in the repair of the ditch or ditches, 
and the making of any dams or headgates, were necessary. 

History: En. Sec. 5, Ch. 43, L. 1911. 


7141. Maintenance and repair of ditches or systems. Upon written 
request of the owners of at least fifty-one per cent. of the water rights in 
any adjudicated ditch or single water system, the judge of the district 
court may empower the commissioner to maintain and keep in reasonable 
repair such water ditch or water system at the expense of the owners 
thereof, and for such purposes the commissioner shall have authority to 
enter and work upon any ditch, canal, aqueduct, or other source of 
conveying the waters affected by the decree, and the right-of-way thereof, 
and to visit, inspect, and adjust all headgates or other means of distribu- 
tion of such waters. 

History: En. Sec. 6, Ch. 43, L. 1911. 


7142. Failure to perform duty a contempt of court. If any commissioner 
shall fail to perform any of the duties imposed upon him by the order of 
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the judge of the district court, he shall be deemed guilty of a contempt of 
said court. 
History: En. Sec. 7, Ch. 43, L. 1911. 


7143. Further authority of commissioners—Arrests. For the purposes 
of carrying out the provisions of this act, each commissioner appointed by 
the court shall have authority to enter upon any ditch, canal, aqueduct, 
or other source for conveying the waters affected by the decree, and to 
visit, inspect, and adjust all headgates, or other means of distributing the 
waters, and shall have the same powers as a sheriff or constable to arrest 
any and all persons interfering with the distribution made by him, to be 
dealt with according to law. 


History: En. Sec. 8, Ch. 43, L. 1911. tempts committed in the immediate view 
and presence of the court. State ex rel. 
Flynn v. District Court, 33 Mont, 115,117, 
82 Pac. 450. 


This section does not constitute water 
commissioners judicial officers in the sense 
that violations of their orders are con- 


7144. Record of daily distribution of water. Each water commissioner 
must keep a daily record of the amount of water distributed to each water 
user, and must file a summary of such record with the clerk of the court 
monthly, during his term of service, showing in detail the total amount of 
water distributed to each water user during such month daily, and the 
amount of cost therefor, based upon the water commissioner’s or commis- 
sioners’ salary per day and the proportionate amount of water distributed. 
When two or more water commissioners serve under the same decree or 
decrees by order of the judge, they may file a joint summary of their 
record with the clerk of the court, or the chief commissioner, if one has 
been appointed by the judge, may file a summary in behalf of all of them. 

History: En. Sec. 9, Ch. 43, L. 1911. 


7145. Charges and expenses. The judge may also allow as a charge 
any expenses necessarily incurred by the water commissioner in the dis- 
charge of his duties in the employment of extra labor for the repair of 
dams, headgates, ditches, or flumes, when immediate action is necessary to 
preserve the rights of the parties entitled to the waters of such stream, 
or when the judge has, in the order appointing the commissioner, required 
the commissioner to repair ditches and keep in repair necessary headgates, 
ditches, or flumes. The water commissioner shall report all such expenses, 
and the cost thereof shall be taxed against the party or parties for whose 
benefit the same were incurred. 

History: En. Sec. 10, Ch. 43, L. 1911. 


7146. Telephone expenses. The judge may also allow as a charge 
reasonable expenses incurred by a water commissioner in telephoning to 
the judge for instructions in cases of emergency; and when there are two 
or more commissioners acting under the judge’s order, reasonable expenses 
incurred in communicating with each by telephone, or with the judge of 
the district court, in order to carry on the distribution of the waters 
harmoniously and in accordance with the decree, shall be deemed a 
necessary expense. These expenses shall be reported by the water com- 
missioner or commissioners at the close of the season, and shall be taxed 
against all the water users affected by the decree or decrees ratably in 
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proportion to the whole amount of waiter distributed to them during the 
season. 
History: En. Sec. 11, Ch. 43, L. 1911. 


7147. Apportionment of fees and expenses. Upon the filing of the 
monthly report by the water commissioner or water commissioners, the 
judge of the court shall make an order apportioning the total amount of 
the fees and compensation allowed to such commissioner or commissioners 
for such month, as well as the expenses necessarily incurred by him or 
them, and charge the same proportionately to the persons using water 
during such month according to the number of inches of water used by 
such persons each day, except as herein otherwise provided. 

History: En. Sec. 12, Ch. 43, L. 1911. 


7148. Objection to expenses—Retaxation and adjustment. As soon as 
the judge of the court shall file with the clerk of the court his order fixing 
the fees, compensation, and expenses of the water commissioner or com- 
missioners, the clerk of the court forthwith shall notify each person 
mentioned in such report by mail of the amount he is made liable for by 
the judge’s order, and that objections to such order may be made by any 
person interested therein within twenty days after the filing of the order, 
and unless objections thereto are filed the order will be deemed final. At 
any time during said twenty days any person objecting to such report 
may make a motion to retax and adjust the same, and the judge shall 
hear and determine the motion and make orders in reference thereto as 
in the retaxation of costs in other cases. The affidavit of. the clerk that 
he has mailed a notice to each person mentioned in the report at such 
person’s last known postoffice address, in the usual manner, shall be 
deemed prima facie evidence that the person received the notice provided 
for in this section. 

History: En. Sec. 138, Ch. 43, L. 1911. 


7149. Effect of order fixing fees and compensation—Lessees—Issuance 
of execution. After the order of the court fixing the fees and compensa- 
tion and expenses of the water commissioner or commissioners is final, it 
shall have all the force and effect of a judgment as against the person to 
whom the water was admeasured, and for whose benefit it was used. 
When the water used has been admeasured to a lessee, or tenant in any 
degree, of the owner of the land upon which the water was used, the 
order shall have the effect of a judgment against the property of the 
lessee or tenant only. Execution may issue upon the order as upon a 
judgment by direction of the court or judge upon the application of any 
person interested therein. 

History: En. Sec. 14, Ch. 43, L. 1911. 


7150. Complaint by dissatisfied user—Procedure. Any person owning 
or using any of the waters of such stream, who is dissatisfied with the 
method of distribution of the waters of such stream by such water com- 
missioner or water commissioners, and who claims to be entitled to more 
water than he is receiving, or is entitled to a right prior to that allowed 
him by such commissioner or water commissioners, may file his written 
complaint, duly verified, setting forth the facts of such claim. Thereupon 
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the judge shall fix a time for the hearing of such petition, and shall direct 
that such notice be given to the parties interested in such hearing as the 
judge may deem necessary. At the time fixed for such hearing, the judge 
must hear and examine the complainant and such other parties as may 
appear to support or resist such claim, and also examine such water 
commissioner or water commissioners and witnesses as to the charges 
contained in said complaint. Upon the determination of the hearing, the 
judge shall make such findings and order as he may deem just and proper 
in the premises. If it shall appear to the judge that the water commis- 
sioner or water commissioners have not properly distributed the water 
according to the provisions of the decree, then the judge shall give the 
proper instructions for such distribution. The judge may remove such 
water commissioner or water commissioners and appoint some other person 
or persons in his or their stead, if he deems that the interests of the — 
parties in the waters mentioned in such decree will be best subserved 
thereby, and if it shall appear to the judge that the said water commis- 
sioner or ‘water commissioners have wilfully failed to perform their duties, 
they may be proceeded against for contempt of court, as provided in 
contempt cases. The judge shall make such order as to the payment of 
costs of such hearing as may appear to him to be just and proper. 
History: En. Sec. 15, Ch. 43, L. 1911. 


7151. Users must maintain headgate. All persons using water under 
a decree from any stream whereon a water commissioner is appointed shall 
be required to have suitable headgates at the point wherein a ditch taps 
a stream, and shall also, at some suitable place on the ditch, and as near 
the head thereof as practicable, place and maintain a proper measuring 
box, weir, or other appliance for the measurement of the waters flowing 
in such ditch. In case any person or persons shall fail to place or maintain 
a proper measuring appliance, it shall be the duty of such water com- 
missioner not to apportion or distribute any water through said ditch. 

History: En. Sec. 7, Ch. 64, L. 1905; re-en. Sec. 4890, Rev. C. 1907. 


7152. Action to determine rights to use of water as between partner- 
ship, tenants in common, or corporation. Whenever a water ditch used 
for irrigating purposes is owned by a partnership, tenants in common, or 
corporation, and there is any dispute between the respective owners, 
tenants in common, or stockholders respecting the use and division of 
the waters flowing in said ditch, any partner, tenant in common, or stock- 
holder may commence an action in any court of competent jurisdiction to 
determine the rights of the respective parties to the use of said waters, 
and may join in his petition a prayer for the appointment of a water 
commissioner to apportion and distribute the waters of said ditch, according 
to the rights of the respective owners, tenants in common, or stockholders 
during the pendency of the action. 

History: En. Sec. 1, Ch. 181, L. 1919. 


7153. Appointment of commissioner to distribute water during pendency 
of action. After the filing of the complaint in such action, the court may, 
upon five days’ notice to the other parties to the action, appoint a commis- 
sioner to divide and distribute the waters of said ditch to the respective 


448 


Ch. 27] WATER COMMISSIONERS. [7154-7158 


parties, according to their respective rights, during the pendency of the 
action; provided, however, that the court may, upon good cause shown, 
appoint such commissioner without notice; and provided further, that 
when such commissioner is appointed, without notice, any party to the 
action may, on five days’ notice to the plaintiff, move the court or judge 
to vacate such appointment, or to modify the order as to the distribution 
of the waters of said ditch, and the court or judge on such hearing in his 
discretion may affirm, vacate, or modify the order previously made. 
History: En. Sec. 2, Ch. 181, L. 1919. 


7154. Oath of commissioner—Division of water. Each water commis- 
sioner so appointed shall subscribe to an oath of office before commencing 
the discharge of his duties. It shall be the duty of the water commissioner 
to divide the waters of said ditch between the owners, tenants in common, 
or stockholders, in proportion to their respective rights, as set forth in the 
complaint, or in such other manner or proportion as the court or judge 
may direct. 

History: En. Sec. 3, Ch. 181, L. 1919. 


7155. Authority of commissioner. Such commissioner shall have 
authority to enter upon said ditch, and open, close, and set headgates, 
and do whatever else is necessary to apportion and distribute the waters 
of said ditch to the respective parties according to their respective rights. 

History: En. Sec. 4, Ch. 181, L. 1919. 


7156. Compensation of commissioner—Distribution of expense. The 
court shall fix the compensation of such commissioner and the term of 
his employment, and shall make an order apportioning the amount of 
such compensation among the several owners, tenants in common, or 
stockholders of said ditch, according to their respective rights and interest 
in said ditch, which amounts so apportioned shall be taxed as costs in the 
action against the respective parties. 

History: En. Sec. 5, Ch. 181, L. 1919. 


7157. Interference with duties of commissioner a contempt. Any per- 
son opening or closing a headgate after being set by such commissioner, or 
who in any manner interferes with such commissioner in the discharge of 
his duties, shall be deemed guilty of contempt of court, and may be 
proceeded against for contempt of court as provided in contempt cases. 

History: En. Sec. 6, Ch. 181, L. 1919. 


7158. Appointment of water commissioner after final decree—Distribu- 
tion of water—Proviso. When the rights of the respective parties in said 
action to the use of the waters flowing in said ditch shall be adjudicated, 
the judge of the district court having jurisdiction of the subject-matter, 
upon the application of the owners of at least ten per cent. of the waters 
of said ditch, may, in the exercise of his discretion, appoint a water 
commissioner to divide, apportion, and distribute the waters of said ditch 
te the respective parties, according to their respective rights as set forth 
in such decree; provided, that when a commissioner is appointed under the 
provisions of sections 7136-7150 of this code, to apportion and distribute 
the waters of the stream from which the water flowing in said ditch is 
taken, such commissioner shall, when so directed by the judge or court, 
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apportion and distribute the waters of said ditch according to the decree 
by which the rights of the respective owners were adjudicated. 
History: En. Sec. 7, Ch. 181, L. 1919. 


7159. Compensation of commissioner and apportionment thereof— 
Issuance of execution—Taxation of costs. When a commissioner is 
appointed upon the application of an owner or owners of such ditch, the 
court may fix the compensation of such commissioner and the term of his 
employment, and shall make an order apportioning the amount of such 
compensation among the several owner or owners, tenants in common, 
or stockholders of said ditch, according to their respective rights and 
interest, which order shall have the force and effect of a judgment against 
the person to whom the water was admeasured, and for whose benefit it 
was used. Execution may issue upon such order as upon a judgment by 
direction of the court, upon the application of any person interested 
therein; provided, however, that when a commissioner is appointed under 
the provisions of sections 7186-7150, to distribute the waters of the stream 
from which the waters flowing in said ditch are taken, and to apportion 
and distribute the waters of said ditch according to the rights of the 
respective owners thereof, the judge, in his discretion, may, in addition 
to the apportionment taxed against the respective owners of the waters 
of said stream, apportion and tax the amount, if any, the owners of such 
ditch shall pay in addition to the amount taxed under the provisions of 
said sections 7136-7150. 

History: En. Sec. 8, Ch. 181, L. 1919. 


CHAPTER 28. 
POWERS OF WATER USERS’ ASSOCIATIONS ORGANIZED UNDER FEDERAL 
LAW. 


Section 7160. Power to Levy New Assessments. 
7161. Assessments to Be Equitable. 
7162. Transfer of Shares of Stock of Water Users’ Associations. 
7163. Assessment of Shares of Stock. 
7164. Division of Irrigation Project Into Districts and Election of Directors. 
7165. Vacancies in Board of Directors. , 


7160. Power to levy new assessments. Whenever any water users’ 
association, having a contract with the United States government for 
construction of works and delivery of water, and also a contract with its 
shareholders, organized under and by virtue of the corporation laws of 
this state, and in conformity with the laws of the United States, shall 
have levied an assessment or assessments upon its capital stock, which 
assessment or assessments, or any part thereof, remain uncollected, such 
association shall have the power to discharge all assessments theretofore 
levied, and to levy in lieu thereof an assessment which shall include all 
previous assessments levied upon the shareholders of said association, and 
to give credit for all payments on assessments theretofore made. 


Related Sections: 147, 4467. 
History: En. Sec. 1, Ch. 141, L. 1917. 


7161. Assessments to be equitable. All assessments authorized here- 
under shall be equitable and be based upon benefits received or available. 
History: En. Sec. 2, Ch. 141, L. 1917. 
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7162. Transfer of shares of stock of water users’ associations. Shares 
of stock of water users’ associations, organized in conformity with the 
requirements of the laws of the United States and the state of Montana, 
and under the reclamation act of June 17, 1902, and which shares of stock, 
by the articles of incorporation of said association, are inseparably appur- 
tenant to the lands for which they are subscribed, shall, upon the presen- 
tation of proof to such association of the transfer of any of said land, be 
transferred on the books of said association, by the proper officers of the 
association, to the grantee or successor in title to said land. 

History: En. Sec. 1, Ch. 29, L. 1915. . 


7163. Assessment of shares of stock. The assessable stock of any such 
water users’ association, heretofore mentioned, may at the time of any 
assessment made, after the major portion of such irrigation project is: 
completed and the irrigable area thereunder determined, be one share for 
each irrigable acre, and appropriate by-laws of the association may provide 
for the discharge of assessments levied on stock appurtenant to lands then 
determined to be non-irrigable. 

History: En. Sec. 2, Ch. 29, L. 1915. 


7164. Division of irrigation project into districts and election of 
directors. Such water users’ association shall be permitted to divide the 
area under such irrigation project into as many districts as there are 
directors provided for in its articles of incorporation, and each district 
shall elect one director for a term not to exceed five years; provided, 
however, that at the first election held to elect directors under the 
provisions of this act, each district shall elect one director, who shall 
hold office for such a term of years as the by-laws shall provide, and 
thereafter a director shall be elected in the district and at the annual 
election held just prior to the expiration of the term of office of the 
director of that district. 

History: En. Sec. 3, Ch. 29, L. 1915. 


7165. Vacancies in board of directors. In case of a vacancy in the 
board of directors from any cause, the board shall fill such vacaney by 
appointment to hold to the end of that fiscal year, and a director shall be 
elected at the annual election in the district where such vacancy occurs to 
fill the unexpired term of such vacancy. 

History: En. Sec. 4, Ch. 29, L. 1915. 


CHAPTER 29. 
IRRIGATION DISTRICTS—ORGANIZATION. 


Section 7166. Who May Organize Districts. 
7167. Petition for Organization. 
7168. Order and Notice of Hearing on Petition. 
7169. Hearing on Petition and Appointment of Commissioners, 
7170. Qualifications of Commissioners and Term of Office. 
7171. Organization of Board of Commissioners, 
7172. Meetings of the Board. 
7173. Salary of Commissioners—Penalty for Interest in Contracts. 


7166. Who may organize districts. A majority in number of the 
holders of title or evidence of title to lands susceptible of irrigation from 
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the same general source, and by the same general system of works, such 
holders of title or evidence of title also representing a majority in acreage 
of said lands, may propose the establishment and organization of an irriga- 
tion district under the provisions of this act. Irrigation districts may be 
formed in order to co-operate with the United States under the federal 
reclamation laws heretofore or hereafter enacted, or under any act of 
congress which shall permit of the performance by the United States of 
work in this state, for the purposes of construction of irrigation works, 
including drainage works, or for purchase, extension, operation, or 
maintenance of constructed works, or for the assumption, as principal or 
guarantor, of indebtedness to the United States on account of district 
lands. When so organized, such district shall have the powers conferred, 
or that may hereafter be conferred, by law upon such irrigation: district. 
The county assessment roll or rolls for the year last preceding, or the 
certificate of the county clerk and recorder, or the certificate of the 
register of the state land office, shall be sufficient evidence of title for the 
purpose of this act. Where lands have been purchased from the state 
and part or all of the purchase money has been paid, but the patents or 
deeds from the state to such lands have not been issued, the receipt or 
receipts held by the purchasers, or the certificate of the register of the 
state land office showing the payments on acccunt of purchase, shall be 
evidence of title to such lands under this act. For the purposes of this 
act, entrymen of public lands of the United States within the district shall 
be deemed to be holders of evidence of title, and shall share all the 
privileges and obligations of owners of land within the district, subject 
to the provisions of the act of congress, approved August 11, 1916, entitled 
‘‘An act to promote the reclamation of arid lands.”’ | 


History: En. Sec. 1, Ch. 146, L. 1909; 
amd. Sec. 1, Ch. 153, L. 1917; amd. Sec. 1, 
Ch. 116, L. 1919. 


Note—The first irrigation district act 


was chapter 70, Laws of 1907, appearing 
as sections 2309 to 2402, Revised Codes 
1907; repealed by chapter 146, Laws of 
1909, which is here given with later amend- 
ments. 


Sections 7166 et seq. are not, in con- 
ferring certain alleged non-judicial powers 
and duties upon the district judge, viola- 


7167. Petition for organization. 


organizing an irrigation district hereunder, 


tive of the provision of the constitution 
which divides the powers of government 
into the legislative, executive, and judi- 
cial departments. O’Neill v. Yellowstone 
Irr. Dist., 44. Mont. 492, 504, 121 Pac. 283. 

For general observations upon the char- 
acter and objects of the legislation em- 
braced in this title, see In re Gallatin Irri- 
gation District, 48 Mont. 605, 609, 610; 
140 Pac. 92. 

-Cited or applied as section 1, chapter 
146, Laws of 1909, in Billings Sugar Co. v. 
Fish, 40 Mont. 256, 272, 106 Pac. 565. 


For the purpose of establishing and 


a petition signed by the 


required number of holders of title or evidence of title to lands within 
such proposed district mentioned in the preceding section shall be filed 
with the clerk of the district court of the county in which the lands of 
the proposed district, or the greater portion thereof, are situated; provided, 
if there are three or more counties embraced in the proposed district, and 
no one county embraces the greater portion of said lands, then and in 
that event said petition shall be filed in the county which embraces a 
greater portion of said lands than any one of the other counties SEE Le 
in said proposed district. Such petition shall set forth: 
1. The name suggested for the proposed district; 
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, 2. A general description of the lands to be’ included in the proposed 
district ; 

3. The names of the holders of title or evidence of title to the lands in 
the proposed district, ascertained in the manner mentioned in the preceding 
section; and if any such holder is a non-resident of the county or counties 
in which the proposed district lies, the postoffice address of such non- 
resident owner, if known; 

4. Generally the source from which the lands in Wt proposed district 
are to be irrigated, the character of the works, water rights, canals, and 
other property proposed to be acquired or constructed for irrigation 
purposes in the proposed district ; 

5. A prayer that the lands embraced within the proposed district be 
organized as an irrigation district according to the provisions of this act. 


The petition shall be accompanied by (1) a map or plat of the proposed 
district, and (2) a good and sufficient bond or undertaking, to be ap- 
proved by the district court or judge thereof of the county in which the 
petition is required to be filed under the provisions of this act, to pay all 
costs in and about the proceedings preliminary to the organization of the 
district in the event that said organization shall not be effected. 


Mere error or omission in the description of any lands or in the names 
of any of the holders of title or evidence of title to lands shall not operate 
to render invalid any proceedings hereunder, or to deprive the district 
court of jurisdiction of: the subject-matter; provided, such misdescribed 


lands or misnamed persons shall not be included in said district. 


History: En. Sec. 2, Ch. 146, L. 1909. 


Failure to give the bond required by 
this section does not affect the jurisdiction 
of the court, nor that of thé commissioners 
appointed to conduct. the affairs of the 
district, since it is merely designed as 
security for costs in the event the district 
is not organized. O’Neill v. Yellowstone 
Irr. Dist., 44 Mont. 492, 512, 121 Pac. 283. 

Where a petition disclosed on its face 
that it was not signed by a majority of 
the landowners in the proposed district, 
an order dismissing it was proper, since 
. it did not confer jurisdiction to create the 
district. In re Gallatin Irrigation Dis- 
trict, 48 Mont. 605, 607 et seq., 140 Pac. 92. 

Where a petition is signed by only 32 
landowners out of 63, among the latter 
being “Garnett Bros.,” listed as one per- 
son, whereas the term includes three per- 
sons, jurisdiction is not acquired, since 
when counted as three persons, a major- 
ity had not signed. In re Gallatin Dis- 
trict, 48 Mont. 605, 611, 140 Pae. 92. 

Since a homestead or desert entryman 
does not have a taxable interest in land 
he holds, privr to final proof, his name 
cannot be counted in determining the suf- 
ficiency of a petition for the creation of 


7168. Order and notice of hearing on petition. 


an irrigation district. In re Gallatin Irr. 
District, 48 Mont. 605, 611, 612,140 Pac. 92. 


For the purpose of determining whether 
a petition meets the statutory require- 
ments, the court is authorized to take 
testimony if necessary. In re Gallatin 
Irrigation District, 48 Mont. 605, 611, 140 
Pae. 92. 


The allowance of mileage and per diem 
to witnesses who were present and ready 
to testify for the objectors to the creation 
of an irrigation district, and whose testi- 
mony would have been relevant, compe- 
tent, and material, was proper, though 
they were not subpoenaed, sworn, or exam- 
ined because of the dismissal of the peti- 
tion for insufficiency. In re Gallatin Irri- 
gation District, 48 Mont. 605, 613, 614; 
140 Pae. 92. 

In the hearing and determination of 
petitions, a wide discretion is lodged in 
the district court, an abuse of which, in 
refusing to permit a petition to be amend- 
ed by the exclusion of lands and the addi- 
tion of others, must be clearly shown be- 
fore its action in dismissing a petition for 
insufficiency will be disturbed. In re Gal- 
latin Irrigation District, 48 Mont. 605, 612, 
613, 140 Pac. 92. 


On such petition being 


filed, the district court or judge thereof shall make an order fixing the 
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time and place of hearing on the petition and directing that notice 
thereof be given. Thereupon the clerk of said court shall cause to be 
published at least once a week for two successive calendar weeks in some 
newspaper published in the county where the said petition is filed, a copy 
of such petition, together with a notice stating the time and place, by the 
said district court fixed, when and where the hearing on said petition will 
be had; and if any portion of the lands within the proposed district lies 
within any other éOunty or counties, then said petition and notice shall be 
published as above provided in a newspaper published in each such other 
county. If there be no newspaper published in such county, said petition 
and notice may be published in an adjoining county. 

The first publication of said petition and notice shall be not less than 
thirty days prior to the time mentioned in said notice for said hearing. 

If any holder of title or evidence of title to lands within the proposed 
district is a non-resident of the county or counties in which the proposed 
district lies, the clerk of said court shall, within three days after the first 
publication aforesaid, mail a copy of said petition and notice to each such 
non-resident whose postoffice address is stated in said petition. 

The certificate of the clerk of the district court, under the seal of the 
court, as to the facts of the publishing and mailing of said petition and 
notice, affixed to a copy of said notice, shall be sufficient evidence of 
such facts. 


History: En. Sec. 3, Ch. 146, L. 1909. 146, Laws of 1909, in O’Neill v. Yellow- 


Cited or applied as section 3, chapter Specie Dist., 44 Mont. 492, 503, 121 


7169. Hearing on petition and appointment of commissioners. At the 
time specified in the notice mentioned in the preceding section, the district 
court in which the petition aforesaid is filed shall hear the petition, but 
may adjourn such hearing from time to time, not exceeding three weeks 
in all, and may continue the hearing for want of sufficient notice or other 
good cause. The court, upon application of the petitioners or any person 
or persons interested, shall permit the petition to be amended, and may 
order further or additional notice to be given. Upon such hearing all 
persons interested, whose lands or rights may be damaged or benefited 
by the organization of the district or the irrigation works or improvements 
therein or to be acquired or constructed as hereinafter set forth, may 
appear and contest the necessity or utility of the proposed district, or any 
part thereof, and the contestants and petitioners may offer any competent 
evidence in regard thereto. 

It shall be the duty of the court to hear and determine whether the 
requirements of sections 7166, 7167, and 7168 of this code have been com- 
plied with, and for that purpose shall hear all competent and relevant 
testimony that may be offered. 

The court may make such changes in the proposed district as may be 
deemed advisable, or as fact, right, and justice may require; but shall not 
exclude from such proposed district any land which is susceptible of 
irrigation from the same general source, and by the same general system 
of works applicable to the other lands of such proposed district, if the 
owner or owners of such lands shall file in such district court a written 
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request that such lands be included in such district; nor shall any lands 
which will not, in the judgment of the court, be benefited by irrigation 
by means of said system of works, nor shall lands already under irrigation, 
nor lands having water rights appurtenant thereto, nor lands that can be 
irrigated from sources more feasible than the district system, be included 
within such proposed district, unless the owner of such lands shall consent 
in writing to the inclusion of such lands in the proposed district, as here- 
inafter provided, and: to this end the court may subdivide lands included 
. within the petition or proposed at the hearing to be included within such 
district into forty-acre tracts or smaller subdivisions thereof; provided, 
however, that where a district is formed to co-operate with the United 
States, lands previously irrigated and having water rights appurtenant 
thereto may be included within the district boundaries, if it shall appear 
to the court that the same will be benefited thereby; and provided further, 
that all lands having water rights appurtenant thereto, which are served 
by a system of irrigation works supplying more than ten thousand acres 
of lands, may, in the discretion of the court, be included in the proposed 
district on petition of at least a majority both in number and acreage of 
the holders of title or evidence of title to the land having water rights 
appurtenant thereto, and served by the same system of irrigation works. 
Lands of the district need not be contiguous, and any particular tract or 
tracts, irrespective of their location in the district, may be excluded. 

If, on final hearing, it is found by the court that the petition does 
not substantially comply with the aforesaid requirements of this act, or 
that the facts therein stated are not sustained by the evidence, then the 
court shall dismiss the petition at the cost of the petitioners, and shall 
make and enter an order to that effect; but if it is found that said petition 
substantially complies with said requirements, and that the facts therein 
stated are sustained by the evidence, then the court shall make and enter 
an order: 

1. Setting forth said findings and allowing said petition; 

2. Establishing the proposed district ; 

3. Giving accurate descriptions of the lands included within the pro- 
posed district ; 

4. Dividing the proposed district into three, five, or seven divisions, as 
may be advisable in view of the size of the district; 

5. Appointing as commissioner one competent person for each division 
of the district, having the qualifications as provided by section 7170 of 
this code. 

Such finding and order shall be conclusive upon all the owners of lands 
within the district that they have assented to and accepted the provisions 
of this act; and shall be final unless appealed from to the supreme court 
within sixty days from the day of entry of such order. A copy of such 
order, duly certified to by the clerk of said court, shall be filed for record 
within thirty days after such order is made and entered with the county 
elerk and recorder of the county wherein the lands included within such 
district are situated; provided, however, there shall be omitted from such 
copy lands not situated in the county in which such copy is filed. 

Every irrigation district so established hereunder is hereby declared to 
be a public corporation for the promotion of the publie welfare, and the 


455 


7170-7172 } ACQUISITION OF PROPERTY. [Part 1V 


lands included therein shall constitute all the taxable and assessable prop- 
erty of such district for the purposes of this act. 


History: En. Sec. 4, Ch. 146, L. 1909; Cited or applied as section 4, chapter 
amd. Sec. 2, Ch. 153, L. 1917; amd. Sec. 2, 146, Laws of 1909, before amendment, ip 
Ch. 116, L. 1919. O’Neill v. Yellowstone Irr. Dist., 44 Mont. 

492, 503, 121 Pac. 283. 


7170. Qualifications of commissioners and term of office. No person 
shall be qualified to hold the position of commissioner unless he be an 
owner of land within the district and shall be a resident of the county 
in which the division of the district, or some portion thereof for which 
such commissioner so elected, is situated. 

The commissioners appointed as aforesaid shall hold their respective 
offices until the second Saturday in April following their appointment, 
and until their respective successors are elected and qualified as and in 
the manner hereinafter provided. Hach of such commissioners shall qualify 
in the same manner as justices of the peace, and shall give a bond in the 
sum of two thousand dollars, conditioned upon the faithful performance of 
his duties, to be made payable to the state for the benefit of the district; 
which bond shall be approved by the district court or judge thereof and 
filed in the office of the clerk of said court; provided, that in case any 
district organized under this title is appointed fiscal agent of the United 
States, or by the United States is authorized to make eollections of 
moneys for and on behalf of the United States in connection with any 
federal reclamation project, each such commissioner shall execute a further 
and additional official bond in such sum as the secretary of the interior 
may require, conditioned for the faithful discharge of the duties of his 
office, and the faithful discharge by the district of its duties as fiscal or 
other agent of the United States under any such appointment or authoriza- 
tion, and any such bond may be sued upon by the United States, or any 
person injured by the failure of such commissioner or the district to fully, 
promptly, and completely perform their respective duties. 

History: En. Sec. 5, Ch. 146, L. 1909; amd. Sec. 1, Ch. 145, L. 1915. 


7171. Organization of board of commissioners. The commissioners 
shall meet within ten days after their appointment and shall organize 
as a board by the election of one of their number as president; they shall 
also elect a secretary (who may or may not be a commissioner). The 
compensation of the secretary and all other employees authorized under 
this act shall be fixed by the board. 

The board shall also at this meeting designate the place in the district 
where the office of the board shall be established and maintained and its 
records kept, which place shall be in the county containing the major 
portion of the lands of the district; and such place shall not be changed 
except by resolution of the board, ‘of which notice shall be given by at 
least one publication in some newspaper published or of general circulation 
in the county wherein the office of the district is located, and by posting 
in at least three public places in each division of the district, 

History: En. Sec. 6, Ch. 146, L. 1909. 


7172. Meetings of the board. All meetings of the board of commis- 
sioners shall be public and a complete record of all proceedings shall be 
kept by the secretary. 
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Regular meetings of the board shall be held at such times as the board 
may by rule or by-law prescribe; and special meetings may be called on 
twenty-four hours’ notice by the president or any two members of the 
board, or in such other manner and upon such other notice as the board 
may by rule or by-law prescribe. All meetings of the board may be 
adjourned as the board shall order or direct. A majority of the commis- 
sioners shall constitute a quorum. 

History: En. Sec. 7, Ch. 146, L. 1909. 


7173. Salary of commissioners—Penalty for interest in contracts. The 
commissioners sitting as a board or when engaged in the business of the 
district shall each receive not to exceed five dollars per day. No commis- 
sioner or any other officer named in this act shall in any manner be 
interested directly or indirectly in any contract awarded or to be awarded 
by the board, or in the profits derived therefrom; and for any violation of 
this provision, such officer shall be deemed guilty of a misdemeanor and 
his conviction thereof shall work forfeiture of his office and he shall be 
punished by fine not exceeding five hundred dollars or by imprisonment in 
the county jail not exceeding six months, or by both such fine and 
imprisonment. 

History: En. Sec. 8, Ch. 146, L. 1909; amd. Sec. 1, Ch. 120, L. 1921. 


CHAPTER 30. 
IRRIGATION DISTRICTS—BOARD OF COMMISSIONERS—POWERS, DUTIES, 
AND ELECTIONS. 


Section 7174. The Board of Commissioners—Their Status, Powers, and Duties. 
7175. Change in Divisions and Election Precincts. 
7176. First Election of Commissioners—Regular Election—Term of Office. 
7177. Vacancies. 
7178. Notice of Election and Appointment of Election Officers, 
7179. Oaths of Election Officers. 
7180. Hours of Election. 
7181. Conduct of Election. 
7182. Canvass. 
7183. Statement of Result of Election. 
7184. Qualifications of Voters. 
7185. Nominations. 
7186. Special Elections. 
7187. Where Documents to Be Filed and Proceedings Had. 


7174. The board of commissioners—Their status, powers, and duties. 
The board of commissioners of every irrigation district established and 
organized under and by virtue of this act shall constitute the corporate 
authority of said district. They shall have the power and it shall be their 
duty to manage and conduct the business and affairs of the district; adopt 
a corporate seal therefor; make and execute all necessary contracts ; employ 
and appoint such agents, officers, and employees as may be required, and 
prescribe their duties. The board and its agents and employees shall have 
the right to enter upon any land to make surveys, and may locate the 
necessary irrigation works, including drainage works and the line for any 
canal or canals, and necessary branches for the same, on any lands which 
in the judgment of the board may be deemed best suited for such location. 
Such board shall have power and_authority to appropriate water in the 

“name of the district, and to acquire by purchase water and water rights, 
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and to acquire by purchase, condemnation, or-other legal means, jands for 
rights-of-way, lands for reservoirs for the storage of needful waters, lands 
for damsites, and such other lands as may be necessary for the construc- 
tion, use, maintenance, repairs, and improvement of such system _of works, 
and also to acquire by purchase canals and works already constructed, or 
in course of construction, and to contract with the owner or owners of 
such canals and works so purchased and in course of construction for the 
completion thereof. But no purchase of any water, or water rights, or 
canals, or reservoirs, or reservoir sites, or irrigation works, or other prop- 
erty of any nature or kind for-a price in excess of ten thousand dollars 
shall be final or binding on the district, nor shall the purchase price 
thereof be paid without the written consent or petition of at least a 
majority in number and acreage of the holders of title or evidence of title 
to the lands within the district. For the purpose of acquiring control over 
government land within the district and of complying with the provisions 
of the act of congress of August 11, 1916, they shall have authority to 
make such investigations and base thereon such representations and 
assurances to the secretary of the interior as may be requisite. Said 
board may enter into any obligation or contract with the United States 
for the construction, operation, and maintenance of the necessary works. 
for the delivery and distribution of water therefrom, and of the necessary 
drainage works; or for the assumption, as principal or guarantor, of 
indebtedness to the United States on account of district lands, under the 
provisions of the federal reclamation act and all acts amendatory thereof 
or supplementary thereto, and the rules and regulations established there- 
under; or the board may contract with the United States for a water 
supply under any act of congress providing for or permitting such con- 
tract, and in case contract has been or may hereafter be made with the 
United States as herein provided, bonds of the district may be deposited 
with the United States at ninety per cent. of their par value, to the 
amount to be paid by the district to the United States under any such 
contract, the interest on said bonds of the district and regularly paid to 
the United States to be applied as provided in such contract, and if bonds 
of the district are not so deposited, it shall be the duty of the board of 
commissioners to include, as part of any levy or assessment provided for 
in section 7232, an amount sufficient to meet each year all payments 
accruing under the terms of any such contract; and the board may accept, 
on behalf of the district, appointment of the district as fiscal agent of 
the United States, or authorization of the district by the United States 
to make collections of moneys for or on behalf of the United States in 
connection with any federal reclamation project, whereupon the district 
shall be authorized to so act and to assume the duties and _ liabilities. 
incident to such action, and the said board shall have full power to do 
any and all things required by the federal statutes now or hereafter 
enacted in. connection therewith, and all things required by the rules and 
regulations now or that may hereafter be established by any department. 
of the federal government in regard thereto, including the power to 
require the prompt payment of all charges as a prerequisite to water 
service. Said board may also construct and maintain the necessary 
dams, reservoirs, and works for the collection and distribution of water 
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for the district, and do any and every lawful act necessary to be done 
in order that sufficient water may be furnished to each landowner in the 
district for irrigation purposes. The said board is hereby authorized and 
empowered to take conveyances or other assurances for all property 
acquired by it under the provisions of this act, in the name of the district, 
to and for the uses and purposes herein expressed, and to institute and 
maintain any and all actions and proceedings, suits at law or in equity, 
necessary or proper in order to fully carry out the provisions of this 
chapter, or to enforce, maintain, protect, or preserve any and all rights, 
privileges, and immunities created by this act, or acquired in _ pur- 
suance thereof, and in all courts, suits, or proceedings, the said board may 
sue, appear, and defend in person or by attorneys, and in the name of 
such irrigation district. The said board may adopt rules and by-laws 
governing the calling and holding of meetings of the board, the manner 
of transacting business thereat, and the publishing or posting of the orders, 
resolutions, and proceedings of the board. It shall be the duty of said 
board to pass or adopt by-laws, rules, and regulations for the apportion- 
ment and distribution of water to the lands of the district, and for the 
protection and preservation of the works .and other property of the 
district, which shall be printed in convenient form for distribution in the 
district. Said board shall have power generally to do and perform all 
such other acts as shall be necessary or appropriate to fully carry out 
the purposes of this act. All orders and resolutions shall be passed 
or adopted by a majority of the commissioners by a yea and nay vote, to 
be entered upon the records of the board. For the purpose of purchasing 
or constructing necessary irrigation canals or works, or acquiring the 
necessary property and rights therefor, and otherwise carrying out the 
provisions of this act, the board of commissioners of any irrigation 
district must, as soon after such district has been organized as practicable, 
formulate a general plan for such purchase, construction, and acquisition 
of such property, and shall cause such surveys, examinations, and plans 
to be made as shall demonstrate the practicability of such plans, the 
amount of land that can be irrigated thereunder, and furnish the proper 
basis for an estimate of the cost of carrying out such plan and the value 
of any canal, works, property, or system of irrigation proposed to be pur- 
chased. All such surveys, examinations, maps, plans, and estimates shall 
be made by or under the direction and supervision of an irrigation 
engineer of well-known standing and competency, and all such necessary 
surveys, examinations, maps, plans, and estimates must be certified to by 
him. When all such are completed, he shall submit them with all proper 
field notes to, and file them with, the board of commissioners, accom- 
panied by his report and recommendation thereon. This report shall 
inelude a discussion of said plans by him submitted to said board, of the 
question of water supply, of the sufficiency of the works proposed to accom- 
plish the desired results, of the practicability of the proposed system 
from an engineering standpoint, of the probability of being acquired or 
constructed within the estimate of the cost stated, and such general dis- 
cussion and recommendation in regard to the engineering and _ financial 
features of the whole matter as in the judgment of such engineer shall 
be desirable for the information of the people of the district. Such report 
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shall be accompanied by a map, when such is necessary for a proper 
explanation or understanding of the same. Upon receiving such report, 
said board of commissioners shall proceed to determine the amount of 
money necessary to be raised for the purchase or construction of said 
proposed property, canals, or irrigation works and system, and within ten 
days after arriving at such determination shall cause the secretary of- said 
board to notify all persons or corporations holding title or evidence of 
title to lands within said district (ascertained as provided in section 7166) 
of the filing of said report and their determination thereon. Said notices 
shall be given through the United States mail by letter addressed to such 
person or corporation at the last known postoffice address of each person 
or corporation aforesaid. A certificate of the secretary of the board as 
to the fact of mailing said notice, affixed to a copy of said notice and 
recorded in the record book of said board of commissioners, shall be 
sufficient and conclusive evidence of such fact. 


History: En. Sec. 9, Ch. 146, L. 1909; Ch. 153, L. 1917; amd. Sec. 3, Ch. 116, L. 
amd. Sec. 2, Ch. 145, Ly. 1915; amd. Sec. 3, 1919. 


7175. Change in divisions and election precincts. The board of com- 
missioners shall, within six months after the organization of the district, 
divide the district into one or more election precincts. 

Said board, when they deem it advisable for the best interests of the 
district and the convenience of the electors thereof, may, at any time, 
but not less than thirty days before any election to be held in the district, 
change the boundaries of the divisions and election precincts of the 
district; provided, that such action of the board, to be effective, shall be 
approved by the district court; and provided, also, that in making such 
changes the several divisions of the districts shall be kept as nearly equal 
in area and population as practicable. 

Such division into election precincts, and such change of boundaries 
of the divisions or election precincts, shall be made by resolution or order 
of the board, to be recorded in the minutes of the board, together with the 
order of the district court approving the same, and a certified copy of 
the same shall be filed in the office of the county clerk and recorder in 
each county in which any of the lands of the district are situated. 

History: En. Sec. 10, Ch. 146, L. 1909. 


7176. First election of commissioners—Regular election—Term of 
office. The regular election for commissioners in each district shall be 
held annually on the first Saturday in April of each year; and on the 
third Saturday in April following their election the commissioners shall 
meet and organize as a board by electing a president from their number 
and a secretary, who may or may not be a commissioner, and who shall 
each hold office during the pleasure of the board. The term of office of 
each commissioner shall begin on the third Saturday in April after the 
regular election and shall continue for three years and until the election 
and qualification of his successor. Commissioners are elected by the 
electors of the entire district. At the regular election for commissioners 
held in April, 1921, there shall be elected one commissioner for the first 
division of each district who shall hold his office for the term of one year, 
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one commissioner for the second division of each district who shall hold 
his office for the term of two years, and one commissioner for the third 
division of each district who shall hold his office for the term of three 
years; and if there be five divisions in a district one commissioner shall 
be elected for the fourth division who shall hold ‘his office for two years, 
and one commissioner shall be elected for the fifth division who shall hold 
his office for three years; and if there be seven divisions in a district one 
commissioner shall be elected for the sixth division who shall hold his 
office for two years, and one commissioner shall be elected for the seventh 
division who shall hold his office for three years; provided, however, that 
this act shall not be construed to extend the term of any commissioner 
heretofore elected or appointed in any district. 


History: Hn. Sec. 11, Ch. 146, L. 1909; Ch. 3, L, 1921; amd. Sec. 1, Ch. 7, Ex. L. 
amd. Sec. 4, Ch. 153, L. 1917; amd. Sec. 1, 1921. 


7177. Vacancies. In case of a vacancy in the board of commissioners 
from any cause, such vacancy shall be filled for the remainder of the term 
by appointment by the judge of the district court of the county in which 
the division or major portion thereof is situated. The appointee shall be 
an owner of land situated in the same division of the district as his imme- 
diate predecessor on such board, and shall hold office until his successor 
is elected and qualified. 

History: En. Sec. 12, Ch. 146, L. 1909. 


7178. Notice of election and appointment of election officers. Fifteen 
days before any election held under this act, the secretary of the 
board of commissioners shall post notices in three public places in each | 
election precinct, of the time and places of holding the election, and shall 
also post a notice of the same in the office of said board. Prior to the 
time for posting notices, the board, by a resolution or order entered on 
their records, shall designate the house or place within each precinct 
where the election shall be held, and shall appoint for each precinct, from 
the electors thereof, three judges, who shall constitute a board of election 
for such precinct. Said judges shall appoint one of their number to act 
as clerk. If the board fail to appoint a board of election, or the members 
appointed do not attend at the opening of the polls on the morning of 
election, the electors of the precinct present at that hour may appoint 
the board, or supply the place of an absent member thereof. The board 
shall prescribe the forms, and provide for the printing and distribution of 
the ballots for all elections held under this act. 

History: En. Sec. 13, Ch. 146, L. 1909. 


7179. Oaths of election officers. The judges may administer all oaths 
required in the progress of an election, and appoint judges and clerks, if, 
during the progress of election, any judge or clerk shall cease to act. Any 
member of the board of election may administer and certify oaths required 
to be administered during the progress of an election. Before opening 
the polls, each member of the board may take and subscribe an oath faith- 
- fully to perform the duties imposed upon him by law. Any elector of the 
precinct may administer and certify any such oath. 

History: En, Sec. 14, Ch. 146, L. 1909. 
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7180. Hours of election. The polls shall be opened at eight o’clock 
a. m., and be kept open until five o’clock p. m., when the same shall be 
closed. 

History: En. Sec. 15, Ch. 146, L. 1909. 


7181. Conduct of election. Voting may commence as soon as the polls 
are opened and may continue during all the time the polls remain opened, 
and such election shall be conducted, except as herein otherwise provided, 
as nearly as practicable in accordance with the provisions of the general 
election laws of this state, except that no registration shall be required. 
As soon as all the votes are counted, a certificate shall be drawn upon 
each of the papers containing the poll-list and tallies, or attached thereto, 
stating the number of votes cast for each candidate or for each proposi- 
tion, and designating the office or proposition voted for, which number 
shall be written in figures and in words at full length. Each certificate 
shall be signed by the clerk and judges. One of said certificates, with the 
poll-list and tally-paper to which it is attached, shall be retained by one 
of the judges, and preserved by him at least six months. The ballots shall 
be strung upon a cord or thread by the judge during the counting thereof, 
in the order in which they. were entered upon the tally-list by the clerk; 
and said ballots, together with the other of said certificates, with the poll- 
list and tally-paper to which it is attached, shall be sealed by the judges 
and clerk, and indorsed, ‘‘Hlection returns of (naming the precinct) pre- 
cinct,’’ and be directed to the secretary of the board of commissioners of 
said district, and shall be immediately delivered by the judges, or some 
other safe and responsible carrier designated by said judges, to said seere- 
tary, and the ballots shall be kept by the board of commissioners in the 
same manner as ballots in other elections. 

History: En. Sec. 16, Ch. 146, L. 1909. 


7182. Canvass. No list, tally-paper, or certificate returned from any 
election shall be set aside or,rejected merely for want of form, if it can 
be satisfactorily understood. The board of commissioners of the district 
shall meet on the first Monday after the election to canvass the returns. 
If, at the time of the meeting, the returns from each precinct in the 
district in which the polls were opened have been received, the board 
shall then and there proceed to canvass the returns thereof; but if all the 
returns have not been received, the canvass shall be postponed from day 
to day until all the returns have been received. The canvass must be 
made in public. The board shall declare elected the person receiving the 
highest number of votes so returned for each office, and also declare the 
result of the vote on any question submitted. 

History: En. Sec. 17, Ch. 146, L. 1909. 


7183. Statement of result of election. The secretary of the board of 
commissioners shall, as soon as the result of any election held under the 
provisions of this chapter is declared, enter in the records of such board, 
and file with the county clerk of the county in which the office of said 
district is located, a statement of such results, which statement must show: 

1. A copy of the election notice and proof of posting the same; 

2. The names of the judges and clerks of said election; 
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3. The whole number of votes cast in the district, and in each precinct 
of the district ; 

4. The names of the persons voted for; 

5. The office to fill which each person was voted for; 

6. The number of votes given in each precinct for each of such 
persons ; 

7. The number of votes given in the district for each of such persons; 

8. The names of the persons declared elected; 

9. The proposition or propositions submitted, the vote for and against 
each, and the result of the vote thereon. 

The seeretary shall immediately make out and deliver to each person 
elected a certificate of election, signed by him pee authenticated with the 
seal of the district. 

History: En. Sec. 18, Ch. 146, L. 1909. 


7184. Qualifications of voters. At all elections held under the pro- 
visions of this act, except as herein otherwise expressly provided, the 
following persons holding title or evidence of title to lands within the 
district shall be entitled to vote: 

1. All persons having the qualifications of electors under the constitu- 
tion and general and school laws of the state; 

2. Guardians, executors, administrators, and trustees residing in the 
state ; 

3. Domestic corporations, by their duly authorized agents. 

In all elections held under this act, each elector shall be permitted 
to cast one vote for each forty acres of land or major fraction thereof in 
the district owned by such elector, but any elector owning twenty acres 
or less shall be entitled to vote. 


History: En. Sec. 19, Ch. 146, L. 1909. act for his ward, estate, or beneficiary, as 
the case may be, so far as exercising the 
voting power is concerned. In re Gallatin 
Irrigation District, 48 Mont. 605, 611, 
140 Pace. 92. 


Under this section a domestic corpora- 
tion is treated as an individual, and a 
guardian, executor, administrator, or trus- 
tee residing in this state is authorized to 


7185. Nominations. Candidates for the office of commissioner to be 
filled by election under the provisions of this act may be nominated by peti- 
tion filed with the secretary of the board of commissioners of the district at 
least ten days prior to said election, and signed by not less than five 
electors of the district; such petition shall specify the respective divisions 
for which such nominees, respectively, are candidates; and the names of 
all candidates for each division of the district shall be printed on the 
same ballot. 

If no nominations are made, the electors of the district shall write on 
the ballots the names of the persons for whom they desire to vote for com- 
missioners; provided, nothing herein contained shall prevent an elector 
from voting for any qualified person, although the name does not appear 
upon the official ballots. 

History: En. Sec. 20, Ch. 146, L. 1909. 


7186. Special elections. The board of commissioners may at any time 
call a special election, and submit to the qualified electors of the district 
any question which under the provisions of this act is required, or 
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which, in the judgment of the board, is proper to be submitted to popular 
vote. Such election shall be called, noticed, and conducted, and the result 
thereof determined and declared, in the manner provided in this act 
relative to general district elections; provided, however, that the notice 
thereof shall, in addition to being posted, also be published at least once, 
not less than ten days prior to the date of the election, in some newspaper 
published in the county in which the office of the board of commissioners 
of the district is located. 
History: En. Sec. 21, Ch. 146, L. 1909. 


7187. Where documents to be filed and proceedings had. Where the 
lands of a district lie within more than one county, all petitions, papers, 
documents, or other instruments shall be filed, and proceedings had, in the 
county containing the greater portion of said district. 

History: En. Sec. 22, Ch. 146, L. 1909. 


CHAPTER 31. 
IRRIGATION DISTRICTS—EXTENSION. 


Section 7188. Change in Boundaries of Districts—Not to Affect Organization 
or Rights—Elimination of Lands from District—Proceedings. 
7189. Changes in Area of Districts—Proceedings. 
7190. Same—Determination of Acreage. 
7191. Petition for Determination of Acreage. 
7192. Proceedings Upon Filing of Petition. 
7193. Decree Fixing Amount of Irrigable Acreage. 
7194. Appeal to Supreme Court. 


7188. Change in boundaries of districts—Not to affect organization 
or rights—Elimination of lands from district—Proceedings. The bounda- 
ries of any irrigation district organized hereunder may be changed in the 
manner herein prescribed; provided, such change of the boundaries of 
the district shall not impair or affect its organization or its rights in or 
to property, or any of its rights or privileges of whatsover kind or nature, 
nor shall it affect, impair, or discharge any contract, obligation, lien, or 
charge for or upon which it was or might become lable or chargeable had 
such change of its boundaries not been made. 

Whenever lands have been included within the boundaries of an estab- 
lished and organized irrigation district, which from their location or con- 
formation cannot be successfully irrigated by the irrigation works or 
system already constructed or proposed to be constructed, or the cost of 
irrigating the same will become burdensome upon the landowners of the 
district, a majority in number of the holders of title or evidence of title 
to the land included in such district, such holders of title or evidence of 
title also representing a majority in acreage of said lands, may petition 
the district court of the county in which the lands of the district, or the 
greater portion thereof, are situated, for an order or decree changing the 
boundaries of the district by the elimination therefrom of such lands. The 
petition for this purpose must be signed by the required number of holders 
of title or evidence of title to lands within such district, as hereinbefore 
specified, and the same shall be filed with the clerk of the district court as 
herein designated. Such petition shall set forth: 
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1. The name of the district; 

2. A general description of the lands to be eliminated or excluded 
from the district ; 

3. The names of the holders of title or evidence of title to the lands 
sought to be excluded; also the names of the holders of title or evidence 
of title to the remainder of the lands of said district, ascertained in the 
manner mentioned in section 7166; and if any holder of title is a non- 
resident of the county or counties in which the district lies, the postoffice 
address of such non-resident owners, if known: 

4. A brief description of the character of the works, water-rights, 
canals, and other property acquired or proposed to be acquired or con- 
structed for irrigation purposes in the district; 

5. A brief statement of the reasons why the lands sought to be 
excluded should be eliminated from the district; 

6. A prayer for the exclusion of the lands sought to be eliminated 
therefrom. | 

The petition shall be accompanied by (1) a map or plat of the dis- 
trict, showing thereon the lands sought to be eliminated therefrom, and 
(2) a good and sufficient bond or undertaking, to be approved by the 
district court or judge thereof of the county in which the petition is 
required to be filed under the provisions hereof, to pay all costs in and 
about the proceedings and the hearing thereof in the event that said 
petition is denied. 

Mere error or omission in the description of any lands, or in the names 
of any of the holders of title or evidence of title to lands, shall not operate 
to render invalid any proceedings hereunder, or to deprive the district 
court of jurisdiction of the subject-matter. 

On such petition being filed, the district court or judge thereof shall 
make an order fixing the time and place of hearing on the petition, and 
directing that notice thereof be given. Thereupon the clerk of said court 
shall cause to be published at least once a week tor two successive calendar 
weeks, in some newspaper published in the county where the said petition 
is filed, a notice stating the time and place by the said district court fixed 
when and where the hearing on said petition will be had, and containing 
a brief statement of the matters set forth in said petition and the object 
thereof; if any portion of the lands sought to be excluded from the 
district lie within any other county or counties, then said notice shall be 
published as above provided in a newspaper published in each such other 
county. 

The first publication of said notice shall be not less than thirty days 
prior to the time mentioned in said notice for said hearing. 


If any holder of title or evidence of title to lands sought to be excluded 
from the district is a non-resident of the county or counties in which the 
district lies, the clerk of said court shall, within three days after the first 
publication. aforesaid, mail a copy of said notice to each such non- 
resident whose postoffice address is stated in said petition. The certificate 
of the clerk of the district court, under the seal of the court, as to the 
facts of the publishing and mailing of said notice affixed to a copy thereof, 
shall be sufficient evidence of such facts. 

At the time specified in the notice, the district court in which the 


Civ. Code—30 SABE 


7189] ACQUISITION OF PROPERTY. [Part IV 


petition is filed shall hear the petition, but may adjourn such meeting 
from time to time, not exceeding two weeks in all, and may continue the 
hearing for the want of sufficient notice or other good cause. The court 
upon application of the petitioners shall permit the petition to be 
amended, and may order further or additional notice to be given. Upon 
such hearing, all persons interested whose lands or rights may be damaged 
or benefited by the granting of the petition or the exclusion of the lands 
from the district may appear and contest the necessity or justice of the 
court’s making an order granting such petition in whole or in part, and 
the contestants and petitioners may offer any competent evidence in 
regard thereto. 

It shall be the duty of the court to hear and determine whether the 
requirements as herein set forth have been complied with, and for that 
purpose shall hear all competent and relevant testimony that may be 
offered. 

The court may grant such petition ia whole or in part, and may make 
an order making such changes in the boundaries of the district by the 
exclusion of such lands therefrom, as may be deemed advisable, or as 
fact, right, and justice may require. 

Such order shall be conclusive upon all of the owners of lands within 
the district, and shall be final unless appealed from to the supreme court 
within sixty days of the entry of said order. For the purposes of any 
such appeal, such order shall be regarded as a final judgment of said 
district court. A copy of such order, duly certified to by the clerk of 
said court, shall be filed for record within thirty days after such order is 
made and entered with the county clerk and recorder of the county 
wherein lands included within such district are situated; provided, how- 
ever, there shall be omitted from such copy lands not situated in the 
county in which such copy is filed. 

History: En. Sec. 23, Ch.'146, L. 1909; amd. Sec. 1, Ch. 96, L. 1919. 


7189. Changes in area of districts—Proceedings. The boundaries of 
any irrigation district may be extended at any time to include lands 
susceptible of irrigation by the works of the district or through exchange 
or substitution of water, as hereinafter provided, excluding and excepting 
therefrom, however, all lands already under irrigation, or lands having 
water-rights appurtenant thereto, or lands that can be irrigated from 
sources more feasible than the district system, unless the owner of such 
lands shall consent in writing to have such lands included in said dis- 
trict; provided, however, that a petition be presented to the district court 
of the judicial district ih which the irrigation district was organized, 
asking for such extension, upon terms to be fixed by the court, signed by 
the holders of title, or evidence of title’ (evidenced as in section 7166 
provided), of the lands proposed to be included in the district, repre- 
senting not less than two-thirds in acreage of said lands. When such 
petition is presented, the district court, or judge thereof, shall appoint a 
day fora public hearing, notice of which shall be given by the clerk of 
the court by publication at least once a week for at least two weeks in 
a newspaper published or of general circulation in the county in which 
the office of the district is situated; and if any of said lands sought to 
be included in the district lie in a county or counties other than that in 
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which the office of the district is situated, such notice shall also be hkewise 
published in some newspaper published or of general circulation in each 
such other county or counties; or, if there be no such newspaper, then such 
notice shall be posted in at least three public places in the territory 
sought to be included. At such public hearing, the district court shall 
hear those who may desire changes made in the proposed extension, and 
all those whose lands are included or sought to be included in the district, 
and all other persons whose rights may be affected by the proposed exten- 
sion. Such public hearing may be adjourned from day to day, not 
exceeding twenty days in all, and the court shall make an order either 
granting or denying said petition; and if said petition is granted, said 
order shall describe the lands included in said extension and the terms 
on which said land shall be included, and a copy of said order shall be 
filed with the county clerk and recorder in the county wherein said lands 
are situated. The order of the district court shall be final and conelu- 
sive, the same as the order originally creating the district, unless appealed 
from to the supreme court within ten days from the entry of the order; 
provided, however, that the extension of such boundaries shall not deprive 
the lands already in said district of an adequate supply of water for 
irrigation purposes. 
History: En. Sec. 24, Ch. 146, L. 1909; Lands which may be included in irriga- 
amd. Sec. 3, Ch. 145, L. 1915. oe district, see note in Ann. Cas. 19164, 
7190. Same—Determination of acreage. Whenever any lot, tract, or 
parcel of land has been heretofore, or may hereafter be, included within 
the boundaries of any public irrigation district formed under the laws of 
this state, and the acreage thereof fixed and stated in the decree for the 
ereation of said district, or in any other proceeding relating thereto, is 
fixed at a greater number of acres than actually exist within such lot, 
tract, or parcel of land, or at a greater number of acres than can be irri- 
gated from the reclamation system of said district; or whenever, from any 
action or proceeding by or on behalf of said district or its commissioners, 
any such lot, tract, or parcel of land included therein has been or is about 
to be assessed from a greater acreage than exists therein, or can be 
irrigated from the reclamation system of said district, the owner or holder 
of title or evidence of title to said lands, as defined by the irrigation dis- 
trict acts, may have the taxable acreage contained therein fixed and 
‘adjudicated as provided for by this act. | 
History: En. Sec. 24, Ch. 146, L. 1909; amd. Sec. 3, Ch. 145, L. 1915. 


7191. Petition for determination of acreage. The owner or holder 
of title or evidence of title, as defined by the irrigation district acts, may 
file in the district court of the county wherein said lands are situated a 
petition praying that the acreage of the lands set forth and described in 
such petition may be permanently fixed and adjudicated, which petition 
shall set forth: 

1. The name or names of the owner or owners, holder of title or 
evidence of title thereto, who shall be the party or parties plaintiff 
therein ; 

2. The names and kind and character of interest of every person 
owning, holding, or claiming any right, title, or interest in or to the lands 
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described in said petition, who shall, where they do not appear as 
parties plaintiff under subdivision 1 hereof, sit as parties defendant ; 

3. The name of the district in which said lands are included, together 
with the name of the board of commissioners thereof, and the secretary 
thereof, and the name or names of the bondholders, if any, thereof, if 
known; and said district, its commissioners, secretary, and the known or 
unknown bondholders thereof shall be made parties defendant therein; 

4. A statement of the substance of all proceedings, orders, and decrees 
creating said districts and fixing the acreage of the lands therein 
described, together with any proceedings of the board of commissioners 
of said district or its officers relating to the acreage thereof, to such 
extent as to fully inform the court of the manner and extent to which 
said lands have been included and taxed or assessed in said district. 

5. The actual acreage of the lands described as irrigable from the 
reclamation system of said district ; 

6. The excess of acreage complained of; 

7. The amount of taxes previously paid on such excess acreage; 

8. A general statement of the exact nature of the relief eoneH and 
the grounds therefor. 

History: En. Sec. 24, Ch. 146, L. 1909; amd. Sec. 3, Ch. 145, L. 1915. 


7192. Proceedings upon filing of petition. Upon the filing of such 
petition, summons shall be issued thereon and served upon all parties 
defendant thereto, with a copy of the petition attached thereto, in the 
same manner and in the same form as issued in civil actions. 

Whenever the bondholders of any district, who are necessary parties to 
such a proceeding, are unknown, they may be joined as the unknown 
bondholders of said district, and whenever said bondholders are unknown, 
or any necessary party thereto cannot, after due diligence, be found 
within the state of Montana, service upon such party or parties, including 
said bondholders, may be had by publication of a summons, which shall 
be obtained, issued, and published in the same manner as a published 
summons in a civil action. 

The provisions of the Code of Civil Procedure of the state of Montana, 
and the rules of pleading and practice applicable to civil action generally, 
shall apply, so far'as applicable, to this proceeding. 

If the allegations to such petition be,denied, the district court shall, 
when the time for appearance of the parties defendant thereto has expired, 
and said parties have appeared by answer or made default, proceed to 
hear and determine the issues in said proceedings as joined.. 

History: En. Sec. 24, Ch. 146, L. 1909; amd. Sec. 3, Ch. 145, L. 1915. . 


7193. Decree fixing amount of irrigable acreage. Upon the hearing 
of said petition, the court shall, by its decree, fix and determine the 
irrigable acreage contained in the lots, tracts, or parcels of land com- 
plained of, and the acreage so fixed by such decree shall be the acreage 
upon which all assessments of said lands in said irrigation district shall 
thereafter be based, and upon said hearing the court shall determine the 
amount of taxes, if any, which have theretofore been levied and .assessed 
upon any excess or non-existent acreage, and shall enter judgment in favor 
of the owner or holder thereof and against said district for the excess of 
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taxes theretofore collected by said district, or shall cancel such excess if 
the same shall not have been collected for the benefit of said district; pro- 
vided, however, that no judgment for the recovery of excess taxes paid 
shall be entered against any district until there shall have been deducted 
therefrom any unpaid valid taxes and assessments levied and assessed 
for the benefit of said district against the lands described in said petition, 
and all sums so recovered shall bear interest at the rate of eight per cent. 
per annum from the date of payment by the landholder, and said judg- 
ment shall bear legal interest from the date of entry; and the judgment 
so rendered may be paid by. warrants or funds of said future taxation 
upon said lands, and costs shall be allowed to the plaintiff in the same 
manner as other civil actions. . 
History: En. Sec. 24, Ch. 146, L. 1909; amd. Sec. 4, Ch. 145, L. 1915. 


7194. Appeal to supreme court. From any such judgment or decree 
an appeal may be taken to the supreme court by any party thereto, at 
any time within ten days of the entry of said judgment or. decree. Such 
appeal shall be taken, perfected, and heard in the manner prescribed by 
the Code of Civil Procedure governing appeals from the district court to 
the supreme court. If no such appeal be taken within the time aforesaid, 
or if taken, the judgment or decree of the district court shall be affirmed 
by the supreme court, such judgment or decree shall be forever conclusive 
upon the parties thereto; provided, that in case contract has been made 
between the district and the United States, as in section 7174 provided, 
no-change shall be made in the boundaries of the district, and the district 
- court, shall make no order changing the boundaries of the district until the 
secretary of the interior shall assent thereto in writing, and such assent 
be filed with the district court. 

History: En. Sec. 24, Ch. 146, L. 1909; amd. Sec. 4, Ch. 145, L. 1915. 


CHAPTER: 32. 
IRRIGATION DISTRICTS—CONSTRUCTION OF WORKS. 
Section 7195. Contracts. 


7195. Contracts. The construction by the district of all irrigation 
works of every kind whatsoever, amounting to five thousand dollars or 
more, shall be done by contract, and, before any such contract is let, the 
board of commissioners shall employ competent engineers to make surveys, 
plans, maps, and estimates which shall include everything necessary to 
show the entire cost in detail of everything necessary to complete the work 
required to irrigate any of the lands in the district under the proposed 
system. Notice of any contract to be awarded for the construction of 
such works shall state where the plans and specifications may be seen, and 
shall be published at least once a week for three successive calendar weeks 
in a newspaper published or of general circulation in the county where 
the office of the district is located. Sealed bids shall be called for in such 
published notice, and bids shall be opened in public, and the contract shall 
be awarded only to the lowest responsible bidder, who shall be required 
to give bond for the faithful performance and completion of the contract. 
The board shall have the right.to reject any and all bids in its discretion. 
The provisions of this section shall not apply to any contract for the com- 
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pletion of works in course of construction by private owners, from whom 
said works may be acquired under the provisions of section 7174 of this 
code; provided, that the provisions of this section shall not apply in the 
case of any contract between the district and the United States. 

History: En. Sec. 25, Ch. 146, L. 1909; amd. Sec. 4, Ch. 145, L. 1915. 


CHAPTER 33. 


IRRIGATION DISTRICTS—RIGHTS-OF-WAY—USE AND APPORTIONMENT OF 
WATER. 


Section 7196. Rights-of-Way. 

7197. Non-interference With Navigation or Water Rights. 

7198. Diversion of Waters. 

7199. Use, Distribution, and Apportionment of Water—Leasing of 
Works or Water. 

7200. Title to Property of District. 

7201. Use of Waters, etc., a Public Use. 

7202. Board to Apportion Water. 

7203. Reduction in Case of Shortage. 

7204. Surplus Water. 

7205. Lands Under Irrigation from Same or Other Sources. 

7206. Substitution of Water. 

7207. All Lands Already Under Irrigation Not Chargeable Except by Con- 
sent and for Certain Purposes. 


7196. Rights-of-way. The board of commissioners shall have the 
power to construct the said irrigation works across any stream of water, 
watercourse, street, avenue, highway, railway, canal, ditch, or flume 
which the route of said canal or canals may intersect or cross, in such 
manner as to afford security to life and property; but said board shall 
restore the same, when so crossed or intersected, to its former state, as 
near as may be, so as not to destroy its usefulness; and every company 
whose railroad shall be intersected or crossed by said works shall unite 
with said board in forming said intersection and crossing; and if such 
railroad company and said board, or the owners and controllers of said 
property, thing, or franchise so to be crossed cannot agree upon the 
amount to be paid therefor, or the points or the manner of said crossing 
or intersections, the same shall be ascertained and determined in all 
respects as herein provided in respect to taking of land for public use. 

But nothing herein contained shall require the payment to the state, 
or any subdivision thereof, of any sum for the right to cross any public 
highway with any such works. The right-of-way is hereby given, dedi- 
eated, and set apart to locate, construct, and maintain said works over 
and through any of the lands which are now or hereafter may be the 
property of this state. 

History: En. Sec. 26, Ch. 146, L. 1909. . for irrigation ditch, see notes in 3 L. R. A 


Right of fee owner to cross right of way (N. 8.) 1148; Ann. Cas, 1915C, 1192. 


7197. Non-interference with navigation or water-rights. Navigation 
shall never in anywise be impeded by the operation of this act; nor 
shall any vested interest in or to any mining or agricultural water-rights 
or ditches, or in or to any water-rights, or reservoirs, or dams now used 
beneficially by the owners or possessors thereof, in connection with any 
mining or agricultural industry, or by persons purchasing or renting the 
use thereof, or in or to any other property now used, directly or indi- 
rectly, in carrying on or in promoting the mining or agricultural industry, 
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ever be affected by or taken under its provisions, save and except that 
rights-of-way may be acquired over the same; provided, further, that 
the right of eminent domain shall not be otherwise considered abridged 
by the provisions hereof. 

History: En. Sec. 27, Ch. 146, L. 1909. 


7198. Diversion of waters. Nothing herein contained shall be deemed 
to authorize the diversion of the waters of any river, creek, stream, canal, 
or ditch from its channel, to the detriment of any person or persons 
having an interest in such river, creek, stream, canal, or ditch, or the 
waters therein. 

History: En. Sec. 28, Ch. 146, L. 1909. irrigation purposes, see note in 41 L. R. A. 


Right to divert water from stream for 


7199. Use, distribution, and apportionment of water—Leasing of 
works or water. The board of commissioners shall have the power, with 
the written consent of a majority in number and acreage of the owners of 
the lands in the district, to lease in whole or in part the system of canals 
and works or water belonging to the district, whenever such leasing may 
be deemed for the benefit of the district; provided, that when said board 
contemplates the leasing of the canals or works or water of such. district, 
they shall so declare by resolution or order, and give notice thereof by 
publishing the same in some newspaper published in the county in which 
the office of such irrigation district is situated, at least two calendar weeks 
prior to the making of any lease; provided, however, that no such lease 
shall be made unless a majority in number and acreage of the holders of 
title or evidence to the lands in the district shall file with the board a 
written consent to make such lease. Such lease shall in no way interfere 
with any rights that may have been established by law at the time such 
lease is made, nor shall such lease operate so as to deprive any owner or 
owners of land in such district of the use of water from such works upon 
such lands; and further provided, that the board of commissioners shall 
require a good and sufficient bond to secure the faithful performance of 
the lease by the lessee. 

History: En. Sec. 29, Ch. 146, L. 1909. 


7200. Title to property of district. The legal title to all property 
acquired by or for any irrigation district under the provisions of this 
act shall immediately and by operation of law vest in such district, as 
set forth in this act. And the board of commissioners is hereby 
authorized and empowered to hold, use, maintain, acquire, manage, occupy, 
and possess said property, as herein provided; provided, however, that 
any property so acquired by the district may be conveyed to the United 
States in so far as the same may be needed for the construction, operation, 
and maintenance of: works by the United States for the benefit of the 
district, under any contract that may be entered into with the United 
States pursuant to this act. 

History: En. Sec. 30, Ch. 146, L. 1909; amd. Sec. 5, Ch. 153, L. 1917. 


7201. Use of water, etc., a public use. The use of all water required 
for the irrigation of the land of any district formed under the provisions 
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of this act, together with the rights-of-way for canals and ditches, 
sites for reservoir, and all property required in fully carrying out the 
provisions of this act, is hereby declared to be a public use, subject to 
the regulations and control of the state in the manner prescribed by law; 
provided, all water, the right to the use of which is acquired by the 
district under any contract with the United States, shall be distributed 
and apportioned by the district in accordance with the acts of congress 
and rules and regulations of the secretary of the interior, and the pro- 
visions of said contract in relation thereto. 


History: En. Sec. 31, Ch. 146, L. 1909; notes in 1 Ann. Cas. 304; 4 Ann. Cas. 1174; 
amd. Sec. 5, Ch. 145, L. 1915. 14 Ann. Cas. 905; 102 A. 8. R. 831; . 
1L. R.A. (N. 8.) 208; 22 L. B.A. (N.S.) 


Irrigation as a public use or benefit 162; 33 L. R. A. (N. 8.) 807 
) le ° . ° . S| 


authorizing condemnation of lands, see 


7202. Board to apportion water. The board of commissioners shall 
apportion the water for irrigation among the lands in the district in a 
just and equitable manner, and the maximum amount apportioned to any 
land shall be the amount that can be beneficially used on said land, and 
such amount of water shall become and shall be appurtenant to the land 
and inseparable from the same, but subject to reduction as hereinafter 
provided; provided, however, that any water owner of the district shall 
have the right to sell or assign for one season any of the water appor- 
tioned to him, and not required for use upon the land to which such water 
belongs; provided, all water, the right to the use of which is acquired 
by the district under any contract with the United States, shall be dis- 
tributed and apportioned by the district in accordance with the acts of 
congress, and rules and regulations of the secretary of the interior, and 
the provisions of said contract in relation thereto. 


History: En. Sec. 32, Ch. 146, L. 1909; Doctrine of rotation in use of water, see 
amd. Sec. 6, Ch. 145, L. 1915. ~ note in Ann, Cas. 1914A, 322. 


7203. Reduction in case of shortage. In the event of a shortage of 
water, the amount of water delivered to each particular tract or piece of 
land shall be reduced proportionately; provided, all water, the right to 
the use of which is acquired by the district under any contract with the 
United States, shall be distributed and apportioned by the district in 
accordance with the acts of congress and rules and regulations of the 
secretary of the interior, and the provisions of said contract in relation 
thereto. 

History: En. Sec. 33, Ch. 146, L. 1909; amd. Sec. 7, Ch. 145, L. 1915. 


7204. Surplus water. All surplus water belonging to the district may 
be sold or disposed of by the board for the benefit of the district; pro- 
vided, all water, the right to the use of which is acquired by the district 
under any contract with the United States, shall be distributed and appor- 
tioned by the district in accordance with the acts of congress and rules 
and regulations of the secretary of the interior, and the provisions of said 
‘contract in relation thereto. 

History: En. Sec. 34, Ch. 146, L. 1909; amd. Sec. 8, Ch. 145, L. 1915. 


F205. Lands under irrigation from same or other sources. Any land 
already under irrigation from any source may be included in any irriga- 
tion district, either at the time of the organization of such district or at 
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any time thereafter, and such land shall be entitled to receive and shall 
be given the same amount of water necessarily used thereon at the time of 
such inclusion; and the canals, ditches, fiumes, dams, or other works 
previously used to irrigate such land may be used or supplanted either 
wholly or in part by the district works; provided, however, that the 
owner of such land, canals, ditches, flumes, dams, or other works shall be 
entitled to compensation for any and all damage sustained by reason of 
the appropriation of the same, or by the construction of said’ district 
works; provided, however, that lands already under irrigation, or lands 
having water-rights appurtenant thereto, or lands which can be irrigated 
from sources more feasible than the district system, shall not be included 
within such district, unless the owner of such lands shall consent in writing 
to have such lands included in said district; provided, however, that 
districts formed to co-operate with the United States may extend their 
boundaries to include such lands, upon petition of the owners of two- 
thirds only of the acreage of the lands to be included, and the boundaries 
shall be susceptible of change as in sections 7189-7194 of this code pro- 
vided; and provided, further, that all lands having water-rights appurte- 
nant thereto, which are served by a system of irrigation works supplying 
more than ten thousand acres of land, may, in the discretion of the court, 
be included in the proposed district, on petition of at least a majority 
both in number and acreage of the holders of title or evidence of title to 
the land having water-rights appurtenant thereto, and served by the same 
system of irrigation works. 


History: En. Sec. 35, Ch. 146, L. 1909; amd. Sec. 6, Ch. 153, L. 1917; amd. Sec. 4, 
Ch. 116, L. 1919. 


7206. Substitution of water. Whenever any canal constructed, owned; 
or controlled by the district crosses any creek, stream, water channel or 
course, the water of which is used to irrigate land lying below such canal, 
the district shall have the right to contract with the owner or owners of 
the right to the use of the water or waters in any such stream, creek, 
water channel or course, for an exchange of water, and to supply him with 
water from the district system, which contract shall be in writing, signed 
and acknowledged by all the parties thereto before some officer authorized 
to take acknowledgments, which acknowledgment shall be certified by 
such officer in the manner that deeds are now required to be certified to 
entitle them to be recorded, and shall be filed and recorded in the office 
of the clerk and recorder of the county in which the creek, stream, water 
channel or course is situated, and thereafter such district shall have the 
right to supply such land below the canal, whether such land is included 
in the district or not, with water from the works of the district, and the 
owner or lessee of such land shall, in such ease, be furnished with the 
same quantity of water as that to which such owner or lessee would be 
entitled out of such creek, stream, water channel or course, had the dis- 
trict works not been built. The district shall have the right to appro- 
priate and take possession of the water so replaced, and shall have the 
same right to such water as the owner or lessee of the land had, so long 
as such water shall be replaced by a like quantity of water from such 
works, but the appropriating and taking of such water by the district 
shall never deprive such owner. or lessee of the right to retake and use 
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the same, should such owner or lessee at any time be prevented from 
having or using a like quantity of water from such works; and the 
district shall also have the right to make appropriation and take posses- 
sion of such water at any point, and to sell, lease, or use such water on 
any land, either above or below the canal, and the appropriation of such 
water at any point, or selling, leasing, or using the same, shall not preju- 
dice the right of the district to the water, and shall not increase the 
rights of the owner or owners of any other water right on such creek, 
stream, water channel or course; provided, all water, the right, to the use 
of which is acquired by the district under any contract with the United 
States, shall be distributed and apportioned by the district in accordance 
with the acts of congress and rules and regulations of the secretary of the 
interior, and the provisions of said contract in relation thereto. 
History: En. Sec. 36, Ch. 146, L. 1909; amd. Sec. 9, Ch. 145, L. 1915. 


7207. All lands already under irrigation not chargeable except by 
consent and for certain purposes. Where lands already under irrigation, 
the water and irrigation works irrigating the same belonging to the owner 
of said lands, are included in any district, such lands shall not be charged 
with any tax or assessment for construction'or for payment of the interest 
or principal of any bonds issued to secure money for construction or pur- 
chase of the district irrigation works, or for any payments other than for 
operation and maintenance, due or to become due under any contract 
between the district and the United States, accompanying which bonds 
of the district have not been deposited with the United States as in section 
7174 provided, except with the consent of the owner thereof, which 
consent shall be filed with the recorder of deeds of the county in which 
such lands are situated, but such lands shall be assessed for administrative 
and maintenance purposes the same as other lands in the district. 

History: En. Sec. 37, Ch. 146, L. 1909; amd. Sec. 10, Ch. 145, L. 1915. 


\ 


CHAPTER 34. 


IRRIGATION DISTRICTS—BONDS. 


Section 7208. Limitations on Debt Incurring Power. 
7209. Exemption of Irrigation District Property. 
7210. Petition for Bonds and Action Thereon. 
7211. Confirmation by District Court. 
7212. Details Relating to Bonds. 
7213. Liens of Bonds. 
7214. Sale of Bonds. 
7215. Disposition of Proceeds of Bonds. 
7216. Resolution Declaring Bonds Available as Legal Investments. 
7217. Report of Irrigation District Bond Commission. 
7218. Certification by Secretary of State. 
7219. Provisions of Section 7217 Directory. 
7220. No Expenditures Without Consent of Commission. 
7221. Certification of Bonds as Needed. 
7222. Form of Secretary of State’s Certificate. 
7223. Irrigation District Bond Commission Created. 
7224, Expenses. 
7225. Bonds Certified Legal Investments for Trust Funds, ete. 
7226. Issuance Funding Bonds Irrigation Districts. 
7227. Bonds—How Issued. 
7228. Lien of Bonds—Taxation. 
7229. Same. 
7230. Terms of Sale of Bonds. 
7231. Provisions of Existing Laws Applicable. 
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7208. Limitations on debt-incurring power. The board of commis- 
sioners or other officers of the district shall have no power to ineur any 
debt or liability whatever, either by issuing bonds or otherwise, except as 
provided in this act; and any debt or lability incurred in excess of such 
express provisions shall be and remain absolutely void, except that for 
the purpose of organization or for any of the immediate purposes of this 
act, or to make or purchase surveys, plans, and specifications, or for 
stream gauging and gathering data, or to make any repairs occasioned 
by any calamity or other unforeseen contingency, the board of commis- 
sioners may, in any one year, incur the indebtedness of as many dollars 
as there are acres in the district, and may cause warrants of the district 
to issue therefor, bearing interest at the rate not to exceed six per centum 
per annum. 


History: En. Sec. 38, Ch. 146, L. 1909; amd. Sec. 1, Ch. 110, L. 1913; amd. Sec. 1, 
Ch. 127, L. 1913. See also Sec. 7251. 


7209. Exemption of irrigation district property. The bonds issued 
under the provisions of this act, rights-of-way, ditches, flumes, pipe-lines, 
dams, water-rights, reservoirs, and other property of like character, 
belonging to any irrigation district, shall not be taxed for state, county, 
or municipal purposes. 

History: En. Sec. 39, Ch. 146, L. 1909. 


7210. Petition for bonds and action thereen. For the purpose of pro- 
viding the necessary funds for constructing necessary irrigation canals 
and works, including drainage works, and acquiring the necessary prop- 
erty and rights therefor, and meeting the expense incident thereto, and 
for the purpose of acquiring by purchase, or otherwise, water rights, 
canals, and irrigation works, including drainage works, constructed or 
partially constructed, and for the assumption, as principal or guarantor, 
of indebtedness to the United States on account of district lands, and for 
the purpose of otherwise carrying out the provisions of this act, the 
board of commissioners of any district organized hereunder may issue the 
negotiable coupon bonds of the district, as and in the manner hereinafter 
provided. No bonds shall be issued by or on behalf of any irrigation 
district organized hereunder, and no contract shall be made with the 
United States as in section 7174 provided, except upon a petition signed 
by at least a majority in number and acreage of the holders of title or 
evidence of title to the lands included within said district. Such petition 
shall be addressed to the board of commissioners; shall set forth the 
aggregate amount of bonds to be issued, and the purpose or purposes 
thereof; shall have attached thereto an affidavit verifying the signature; 
and shall be filed with the secretary of the board of commissioners. Upon 
the filing of such petition the board of commissioners shall, by appropriate 
order or resolution, authorize and direct the issuance of the bonds of the 
district to the amount and for the purpose or purposes specified in the 
petition, fix the numbers, denominations, and maturity or maturities of 
said bonds; specify the rate of interest thereon; and whether payable 
annually or semi-annually; designate the place of payment of said bonds 
and the interest coupons; prescribe the form of said bonds and interest 
coupons to be attached thereto; but if contract is to be made with the 
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United States as in section 7174 provided, and bonds’ are not to be depos- 
ited with the United States in connection with such contract, the board 
of commissioners need not authorize the issuance of bonds, or if bonds 
are required in addition to such contract, may authorize bonds only for 
the amount needed in addition to such contract; and provide for the levy 
of a special tax or assessment as in this act provided on all the lands 
in the district for the irrigation and benefit of which said district was 
organized and said bonds are issued, or said contract is to be made, suffi- 
cient in amount to pay the interest on and principal of said bond when 
due, and all amounts to be paid to the United States under any contract 
between the district and the United States, accompanying which bonds 
of the district have not been deposited with the United States as in section 
7174 provided. 

Such order or resolution shall also provide for the confirmation mo 
ceedings in the district court hereinafter mentioned. 


History: En. Sec. 40, Ch. 146, L. 1909; Cited or applied as section 40, chapter 
amd. Sec. 11, Ch. 145, L. 1915; amd. Sec. 7, 146, Laws of 1909, before amendment, in 
Ch. 153, L. 1917; amd. Sec. 5, Ch. 116, L. O’Neill v. Yellowstone Irr. Dist., 44 Mont. 
1919. 492, 508, 121 Pac. 283. 


7211. Confirmation by district court. Within ten days after the 
adoption of the order or resolution mentioned in the preceding section, ‘the 
board of commissioners shall file a petition in the district court of the 
judicial district wherein is located the office of said board, to’ determine 
the validity of the proceedings had relative to the issuance of said bones, 
and to the levy of said special tax or assessment. 

Such action shall be in the nature of a proceeding in rem, and Ear 
tion of all parties interested shall be had by notice given as hereinafter 
provided. Such petition shall set forth (1) generally, the establishment 
and organization of the district; (2) a certified copy of the petition 
mentioned in the preceding section; (8) a certified copy of the order or 
resolution mentioned in the preceding section; (4) a prayer for the 
confirmation of the proceedings of the board stated in the petition, and 
for the confirmation of the bond issue and the special tax or assessment 
levied to pay the bonds and interest thereon. Upon the filing of said 
petition in the district court, the court or judge thereof shall fix the time 
for the hearing of said petition, which shall be not less than fifteen days 
from the date of filing the petition in said court, and shall order the clerk 
of the court to give notice of the filing of said petition and the date of 
the hearing thereon, by publication at least once a week for two calendar 
weeks in a newspaper published or of general circulation in the county 
where the office of the board of commissioners of the district is situated, 
and also by posting a written or printed copy of such notice in at least 
three public places in each division of the district, the first of such 
publications and such posting to be not less than fifteen days prior to 
the date fixed for said hearing. 

Said notice shall state the substance of the petition and the time and 
place fixed for the hearing thereon, and that any person interested in or 
whose rights may be affected by the issuance or sale of said bonds, or the 
levy of said special tax or assessment, or the proceedings had or to be 
had by the said board of commissioners with respect to said matters, may, 
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on or before the day fixed for the hearing of said petition, demur to or 
answer said petition, and may appear at said hearing and contest the 
granting of the prayer of said petition, and the entry of any order of 
confirmation pursuant thereto. 

Any person interested in or whose rights may be affected by the issuance 
or sale of said bonds, or the levy of said special tax or assessment, or 
the proceedings had or to be had by the board of commissioners of the 
district in connection with said matters, and the entry of any order of 
confirmation pursuant thereto, may enter his appearance in such pro- 
ceedings and demur to or answer said petition and contest the granting of 
the prayer of said petition. 

The provisions of the Code of Civil Procedure respecting the demurrer 
or answer to a verified complaint shall be applicable to .a demurrer or 
answer to said petition. The persons so demurring to or answering said 
petition shall be the defendants in the proceeding, and the board of com- 
missioners shall be the plaintiff. Every material statement of the petition, 
not specifically controverted by the answer, shall be taken as true, and 
every holder of title or evidence of title to lands included in the district 
failing to answer or demur to the petition shall be deemed to admit as 
true all the material statements thereof. The procedure in such action 
shall be determined by the Code of Civil Procedure. 

Upon the hearing the district court shall find and determine whether 
the provisions and requirements of the preceding section have been com- 
plied with, and notice of the filing of the petition in the district court 
and of the time and place of the hearing thereon has been duly given for 
the time and in the manner herein prescribed, and shall have power and 
jurisdiction to examine and determine the regularity, legality, and validity 
of the proceedings had preliminary and relative to the issuance of the 
‘bonds, and the levy of the special tax or assessment in the petition men- 
tioned, and the legality and validity: of said bonds and special tax or 
assessment, and any and all actions taken by the board of commissioners 
in connection with said matters, and shall hear all objections filed to said 
proceedings, or any part thereof, or to the issuance of said bonds, or the 
levy of the said special tax or assessment or any portion thereof. The 
court, in inquiring into the regularity, legality, and validity of said 
proceedings, shall disregard any error, omission, or other irregularity 
which does not affect the substantial rights of the parties to said pro- 
ceedings. The court may ratify, approve, and confirm said proceedings 
in whole or in part, and may ratify, approve, and confirm said bonds 
and special tax or assessment, and enter its judgment or decree accord- 
ingly. From any such judgment or decree an appeal may be taken to 
the supreme court at any time within ten days from the entry of such 
judgment or decree. Such appeal shall be taken, perfected, and heard 
in the manner prescribed by the Code of Civil Procedure covering appeals 
from district courts to the supreme court. If no such appeal be taken 
within the time aforesaid, or if taken and the judgment or decree of the 
district court be affirmed by the supreme court, such judgment or decree 

~~» shall be forever conclusive upon all the world as to the validity of said 
*» bonds and said special tax or assessment, and the same shall never be 
‘called into question in any court in the state. The costs of said proceed- 
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ings shall be allowed or apportioned between the parties in the discretion 


of the court. 


History: En. Sec. 41, Ch. 146, L. 1909. 


In the absence of fraud in the proceed- 


ings, the order of the district court estab- 
lishing the district, and that directing the 
issuance of bonds, are, unless appeals be 


7212. Details relating to bonds. 


taken from said orders within the pre- 
scribed time, res adjudicata, and consti- 
tute an estoppel against thereafter litigat- 
ing the validity of district bonds. O’Neill 
v. Yellowstone Irr. Dist., 44 Mont. 492. 
511, 121 Paes 283. 


All bonds issued under the provisions 


of this act shall be payable in gold coin of the United States, of the 
standard weight and fineness existing at the time of the issue; and shall 
run for a period not longer than thirty years from their date, but may 
contain a clause providing for their prior redemption and payment, at the 
option of the board of commissioners of the district, on any interest pay- 
ment date after five years from their date. Said bonds shall bear interest 
from their date until paid at a rate not to exceed six per centum per 
annum, payable annually or semi-annually, the instalments of interest to 
date of maturity of principal to be evidenced by appropriate coupons 
attached to each bond. Said bonds and interest coupons shall be payable 
at such place or places as the board of commissioners shall prescribe. 
Instead of straight maturity bonds, bonds may be issued to mature serially 
at such times and in such amounts as the board of commissioners shall 
determine, but no bonds so issued shall run for a longer period than thirty 
years from date of issue; provided, however, that if any irrigation district 
desires to issue refunding bonds to meet and retire maturing bonds, such 
refunding bonds may be issued upon petition and by a proceeding in the 
same manner as is provided for in the two preceding sections, and such 
refunding bonds may run for a period of thirty years or less from the 
date of their issuance. All bonds issued under this act shall be of such 
denomination or denominations, and in such form as the board of commis- 
sioners shall prescribe, and shall be signed by the president and attested 
by the secretary of the board under the corporate seal of the district, and 
each of the interest coupons to be attached to said bonds shall be executed 
by the original or engraved or lithographed facsimile signatures of said 
president and secretary. The board may provide for the registration of 
bonds in their discretion. The secretary of the board of commissioners 
shall keep a record of the bonds sold, their. date, number, amount, maturity 
or maturities, to whom sold, rate of interest, and the place or places of 
payment thereof. 


History: En. Sec. 42, Ch. 146, L. 1909; 
amd. Sec. 1, Ch. 17, Ex. L. 1919. 


Cited or applied as section 42, chapter 


7213. Liens of bonds. All bonds issued hereunder, and all amounts 
to be paid to the United States under any contract between the district 
and the United States, accompanying which bonds of the district have 
not been deposited with the United States as in section 7174 provided, 
shall be a lien upon all the lands originally or at any time included in the 
district for the irrigation and benefit of which said irrigation district was. 
organized and said bonds were issued, and for the benefit of which such 
contract between the district and the United States was made, except © 
upon such lands as may at any time be included in such district on 
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account of the exchange or substitution of water under the provisions of 
section 7206 of this act, if any there be; and all such lands shall be 
subject to a special tax or assessment for the payment of the interest on 
and principal of said bonds; and all amounts to be paid to the United 
States under any such contract between the district and the United States, 
and said special tax or assessment, shall constitute a first and prior lien 
on the land against which levied, to the same extent and with like force 
and effect as taxes levied for state and cour+~ vurposes. 


History: En. Sec. 43, Ch. 146, L. 1909; Cited or applied as section 43, chapter 
amd. Sec. 12, Ch. 145, L. 1915; amd. Sec. 8, 146, Laws of 1909, before amendment, in 
Ch. 153, L. 1917; amd. Sec. 8, Ch. 116, L. O’Neill v. Yellowstone Irr. Dist., 44 Mont. 
1919. 492, 513, 121 Pac..283. 


7214. Sale of bonds. Bonds issued hereunder shall be issued, nego- 
tiated, and sold by or under the direction of the board of commissioners, 
but shall never be sold for less than ninety per cent. of their par value 
and accrued interest thereon to date of delivery. 

Any bonds issued hereunder may, in the discretion of the board of 
commissioners, be issued direct in payment and satisfaction of the contract 
or purchase price of any irrigation works, canals, water, water rights, or 
other property constructed or acquired by or for the district, or may be 
deposited with the United States as in section 7174 previded. 


History: En. Sec. 44, Ch. 146, L. 1909; 146, Laws of 1909, before amendment, in 
amd. Sec. 13, Ch. 145, L. 1919. O’Neill v. Yellowstone Ir. Dist., 44 Mont. 
492, 513, 121 Pac. 283. 


Cited or applied as section 44, chapter 
7215. Disposition of proceeds of bonds. In the event that bonds are 
sold for cash, they shall be delivered to the county treasurer of the county 
wherein the office of the district is located, who shall deliver them to the 
purchaser upon receipt of the purchase price therefor, and after making 
a complete record of the same. The said county treasurer shall receive 
the proceeds of the sale of said bonds from the purchaser, and place the 
same to the eredit of said district; and the same shall be paid out by the 
county treasurer only upon the written order of the board of commis- 
sioners, signed by the president and secretary under the seal of the 
district. Said proceeds shall be expended for the purpose or purposes for 
which said bonds were issued, and for no other. 
History: En. Sec. 45, Ch. 146, L. 1909. 


7216. Resolution declaring bonds awvailable as legal investments.. 
Whenever the board of commissioners of any irrigation district organized 
and existing under and pursuant to chapter 146, acts of the eleventh 
legislative assembly, and acts amendatory thereof or supplemental thereto 
of the laws of the state of Montana, shall by resolution declare that it 
deems it desirable that any contemplated or outstanding bonds of said 
district, including any of its bonds authorized but not sold, shall be made 
available for the purposes provided for in section 7225 of this code, the 
said board of commissioners shall thereupon file a certified copy of such 
resolution with the commission hereinafter provided for. 

History: En. Sec. 1, Ch. 236, L. 1921. 


7217. Report of irrigation district bond commission. Such commission, 
upon receipt of a certified copy of such resolution, shall, without delay, 
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make or cause to be made an investigation of the affairs of the district 
and report in writing upon such matters as it may deem essential, and 
particularly upon the following points: 

(a) The supply of water available for the project and the right of 
the district to so much water as may be needed. 

(b) The nature of the soil as to its fertility and susceptibility to irriga- 
tion, the probable amount of water needed for its irrigation, and the 
probable need of drainings. 

(c) The feasibility of the district’s irrigation system and of the specific 
project for which the bonds under consideration are desired or have been 
used, whether such system and project be constructed, projected, or 
partially completed. 

(d) The reasonable market value of the water, water rights, canals, 
reservoirs, reservoir sites, and irrigation works owned by such district or 
to be acquired or constructed by it with the proceeds of any of such 
bonds. 

(e) The reasonable market value of the lands included within the 
boundaries of the district. 

(f) Whether or not the aggregate amount of the bonds under consid- 
eration and any other outstanding bonds of said district, including bonds 
authorized but not sold, exceeds sixty per centum of the aggregate market 
value of the lands within said district and of the water, water rights, 
canals, reservoirs, reservoir sites, and irrigation works owned, or to be 
acquired or constructed with the proceeds of any of said bonds, by said 
district, as determined in accordance with paragraphs (d) and (e) in 
this section. . 

(g) The numbers, date or dates of issue, and denominations of the 
bonds, if any, which the commission shall find are available for the pur- 
poses provided for in section 7225 of this code, and, if the investigation has 
covered contemplated bonds, the total amount of bonds which the district 
can issue without exceeding the limitation expressed in paragraph (f) of 
this section. 

History: En. Sec. 2, Ch. 236, L. 1921. 


7218. Certification by secretary of state. The written consent of the 
investigation herein provided for shall be filed in the office of the secretary 
of state and a copy of said report shall by the commission be forwarded 
to the secretary of the district for which the investigation shall have been 
made, and if said commission shall have found, as set out in said report, 
that the irrigation system of the district and the specific project for which 
the bonds under consideration are desired or have been used, whether 
such project be constructed, projected, or partially completed, are feasible, 
and that the aggregate amount of the bonds under consideration and any 
other outstanding bonds of said district, including bonds authorized but 
not sold, does not exceed sixty per centum of the aggregate market value 
of the lands within said district and of the water, water rights, canals, 
reservoir, reservoir sites, and irrigation works owned or to be acquired 
or constructed with the proceeds of any of said bonds by said district, 
the bonds of such irrigation district, as described and enumerated in said 
report filed with the secretary of state, shall be certified by the secretary 
of state, as hereinafter provided for. If the commission shall be notified 


480 


Ch. 34] IRRIGATION DISTRICTS. [7219-7221 


by the board of commissioners of any district whose irrigation system has 
been found in such report to be feasible that the district has issued bonds, 
and the commission shall find ‘that said bonds are for any project or 
projects approved in such report, and that the amount of said bonds does 
not exceed the limitation stated in such report, the commission shall 
prepare and file with the secretary of state a supplementary report giving 
the numbers, date or dates of issue, and denominations of said bonds, 
which shall then be entitled to certification by the secretary of state as 
hereinafter provided for. Subsequent issues of bonds may be made 
available for the purposes specified in this act upon like proceedings by 
said district, but, after any of the bonds of an irrigation district have 
been enumerated and described as entitled to certification by the secretary 
of state as herein provided for, it shall be unlawful for that district to 
issue bonds that will not be entitled to such certification. It is hereby 
made the duty of the secretary of state to provide for filing and preserving 
the reports mentioned in this section, and, also, to make, keep, and pre- 
serve a record of the bonds certified by him in accordance with the 
provisions of section 7222 of this code, including the date of certification, 
the legal title of the district, the number of each bond, its par value, the 
date of its issue and that of its maturity. 
History: En. Sec. 3, Ch. 236, L. 1921. 


7219. Provisions of section 7217 directory. The provisions of section 
7217 as to the points upon which said commission shall report are directory 
merely and the board may authorize such certification when in their 
opinion, subject to the provisions otherwise contained in this act, their 
findings justify such action. 

History: En. Sec. 3a, Ch. 236, L. 1921. 


7220. No expenditures without consent of commission. Whenever the 
bonds of any irrigation district have been certified, as provided in this 
act, no expenditure exceeding the sum of twenty-five hundred dollars shall 
be made from the construction fund of such district without the consent 
of the commission provided for in this act, and no obligation shall be 
incurred chargeable against such fund without previous authorization of 
the commission, nor shall any expense of any kind be incurred in excess 
of money actually provided by levy of assessment or otherwise. 

History: En. Sec. 3b, Ch. 236, L. 1921. 


7221. Certification of bonds as needed. Whenever the survey, exam- 
inations, drawings, and plans of an irrigation district, and the estimate of 
cost based thereon, shall provide that the works necessary for a completed 
project shall be constructed progressively over a period of years in 
accordance with section 9 of the Montana irrigation district act, and in 
accordance with a plan or schedule adopted by resolution of the board of 
commissioners of the district, it shall [not] be necessary for the commis- 
sion to certify at one time all of the bonds that have been voted for the 
said completed project; but such bonds may be certified from time to 
time as needed by the district. If the commission shall certify all of the 
bonds necessary for the said completed project, even if said project is to 
be constructed progressively over a period of years in accordance with the 
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aforesaid resolution of the board of commissioners, the bonds so voted.and 
certified shall only be sold after prior written approval of the commission. 
History: En. Sec. 3c, Ch. 236, L. 1921. 


7222. Form of secretary of state’s certificate. Whenever any bond of 
an irrigation district organized and existing as aforesaid, including any 
bonds authorized in any such district but not sold, which shall be eligible 
to certification by the secretary of state under section 7218 of this code, 
shall be presented to the secretary of state, he shall cause to be attached 
thereto a certificate in substantially the following form: 


Helena, Montana... ise heen (Insert date.) 

DR Bi eae Serie SHR Ok box! hc , secretary of state of the state of Montana, do 
hereby certify that the within bond No........ of ‘issue: NOM eee of 
thes) ae ee ee ee ITTISATLON CCIStLECLAS ISSUCU). 5 ce sees ee eee (insert 
date), is, In accordance with an act of the legislature of Montana 
ADprovyeds os seus See e , a legal investment for all trust funds and 


for the funds of all insurance companies, banks, both commercial and 
savings, trust companies, the state school funds, and any funds which 
may be invested in county, municipal, or school district bonds, and it 
may be deposited as security for the performance of any act whenever 
the bonds of any county, city, city and county, or school district may be 
so deposited, it being entitled to such privileges by virtue of an examina- 
tion by the state engineer, the attorney-general, and state examiner of the 
state of Montana, in pursuance of said act. The within bond may also, 
according to the constitution of the state of Montana, be used as security 
for the deposit of public money in banks in said state. 
Secretary of state of the state of Montana. 

In case of a change in the constitution of any of the laws of this state 
relating to the bonds of irrigation districts, the secretary of state shall, if 
necessary, modify the above certificate so that it shall conform to the 
facts. 

A faesimile of the secretary of state’s signature, printed or otherwise 
impressed upon said certificate, shall be a sufficient signing thereof; 
provided, that the imprint of the secretary of state’s seal thereon shall 
appear upon both the certificate and the bond over and through the 
printed signature. 

History: En. Sec. 4, Ch. 236, L. 1921. 


7223. Irrigation district bond commission created. The attorney-gen- 
eral, the state engineer, and the state examiner are hereby constituted 
the commission herein provided for, and said commission shall elect one 
of its members chairman, and may employ such clerks and assistants as 
may be necessary for the performance of the duties herein imposed, and 
may fix the compensation to be paid to such clerks and assistants. 

History: En. Sec. 5, Ch. 236, L. 1921. 


7224, Expenses. All necessary expenses incurred in making the 
investigation and report in this act provided for shall be paid as the 
commission may require, including the salaries and expenses of all neces- 
sary assistants, and including the expenses but not the salary of the state 
engineer, by the irrigation district whose property has been investigated 
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and reported on by the said commission; provided, that the benefit of any 
services that may have been performed and any data that may have been 
obtained by any member of said commission or any other public official in 
pursuance of the requirements of any law other than this act, shall be 
available for the use of the commission herein provided for without 
charge to the district whose affairs are under investigation. 

History: En. Sec. 6, Ch. 236, L. 1921. 


7225. Bonds certified legal investments for trust funds, etc. All 
bonds certified in accordance with the terms of this act shall be legal 
investments for all trust funds, and for the funds of all insurance com- 
panies, banks, both commercial and savings, and trust companies, and for 
the state school funds, and whenever any money or funds may, by law 
now or hereafter enacted, be invested in bonds of cities, cities and counties, 
counties, school districts, or municipalities in the state of Montana, such 
money or funds may be invested in the said bonds of irrigation districts, 
and whenever bonds of cities, cities and counties, counties, school districts, 
or municipalities may, by any law now or hereafter enacted, be used as 
security for the performance of any act, bonds of irrigation districts 
under the limitations in this act provided may be so used. 

History: En. Sec. 7, Ch. 236, L. 1921. 


7226. Issuance funding bonds irrigation districts. The board of com- . 
missioners of any irrigation district, created and organized under and by 
virtue of the provisions of chapter 146 of the laws of Montana of 1909, 
as amended, may, whenever deemed advisable, and to the interest of such 
district, issue the negotiable coupon bonds of such district for the purpose 
of redeeming or paying the existing and outstanding bonds and warrants 
of such district. 

History: En. Sec. 1, Ch. 252, L. 1921. 


7227. Bonds—How issued. Any bonds so issued shall conform to the 
requirements of section 7212 of this code, and shall be signed and the 
corporate seal affixed, and the coupons shall be executed: as by said 
section required. 

History: En. Sec. 2, Ch. 252, L. 1921. 


7228. Lien of bonds—Taxation. Any bonds issued to redeem or pay 
the existing and outstanding bonds of any such irrigation district shall 
constitute a lien upon the lands within said district, and said lands shall 
be subject to a special tax or assessment for the payment of the principal 
and interest of said bonds, and such tax or assessment shall constitute a 
first and prior lien on said lands, as provided in section 7218 of this code. 

History: En. Sec. 3, Ch. 252, L. 1921. — 


7229. Same. Any bonds issued for the payment or redemption of the 
existing and outstanding warrants of said district shall constitute a lien 
upon the lands of said district, subject to the lien of any bonds then 
existing and outstanding, or any bonds issued in payment or redemption 
of existing and outstanding bonds, and any special tax or assessment for 
the payment of the principal and interest of said bonds, shall be a lien 
upon the lands against which levied, subject to the lien of any special tax 
or assessment for the payment of the principal and interest of existing 
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and outstanding bonds, and bonds issued to pay or redeem existing and 
outstanding bonds. 
History: En. Sec. 4, Ch. 252, L. 1921. ° 


7230. Terms of sale of bonds. Any bonds issued hereunder shall be 
issued, negotiated, and sold by, or under the direction of, the board of 
commissioners, but shall never be sold for less than ninety per cent. of 
their par value and accrued interest thereon to the date of delivery, and 
any such bonds may be exchanged for the bonds or warrants for the 
payment and redemption of which the same were issued, and in the event 
of an exchange shali be delivered and taken at their par value and accrued 
interest to the time of such exchange. 

History: En. Sec. 5, Ch. 252, L. 1921. 


7231. Provisions of existing laws applicable. That the provisions of 
sections 7215 and 7232 of this code, with reference to the disposition of 
the proceeds of bonds mentioned therein, and the levy and collection of a 
special tax or assessment for the payment of the principal and interest of 
such bonds, and the creation of a sinking fund, and the issuance of 
warrants for the payment of interest, and the investment of the funds in 
any sinking fund created, shall apply to the bonds issued hereunder, and 
all other provisions of chapter 146 of the session laws of Montana of 1909, 
as amended, with reference to the levy and collection of a special tax and 
assessment, not inconsistent or in conflict with the provisions of this act, 
shall apply to the bonds issued hereunder, the same as to the bonds 
mentioned therein. 

History: En. Sec. 6, Ch. 252, L. 1921. 


CHAPTER 35. 
IRRIGATION DISTRICTS—TAXES AND ASSESSMENTS. 


Section 7232. Tax or Assessment to Pay Bonds and Interest. 
7233. Added Lands to Pay Proportional Share of Bonded Indebtedness. 
7234. All Lands Chargeable Alike. 
7235. Annual Tax-levy—Lien—Apportionment on Division Land. 
7236. County Commissioners to Review. Assessments in Certain Districts. 
7237. Conelusiveness of Tax or Assessment. 
7238. Funds for Payment of Each Series of Bonds to Be Kept Distinct. 
7239. County Treasurer as Custodian of District Funds. 
7240. Collection of Taxes or Assessments. 
7241. Transmission of Funds From Other Counties. 
7242. Delinquent Sale. 
7243. Proceeds of Sale. 
7244. Debenture Certificates—Assignment. 
7245. Redemption of Lands Sold. 
7246. Sale by County Commissioners When Land Not Redeemed. 
7247. Proceedings Where Land Struck Off to County Not Redeemed. 
7248. Duty of County Treasurer. 
7249. Liability of County Treasurers. 
7250. Sale or Transfer of Lands. 


7232. Tax or assessment to pay bonds and interest. All bonds and 
the interest thereon issued hereunder, and all payments:due or to become 
due to the United States under any contract between the district and the 
United States, accompanying which bonds of the district have not been 
deposited: with the United States as in section 7174 provided, shall be 
paid by revenue derived from a special tax or assessment levied as herein- 
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after provided upon all the lands included in the district, except upon 
such lands as have been included in such district on account of the 
exchange or substitution of water under the provisions of section 7206, 
if any there be; and all the lands in the district at the time said bonds 
are issued, and all lands subsequently included which are so chargeable 
under the provisions of this act, shall be and remain liable to be taxed 
and assessed for the payment of said bonds and interest, and all payments 
due or to become due to the United States under any contract between the 
district and the United States, accompanying which bonds of the district 
have not been deposited with the United States as in section 7174 provided. 

It shall be the duty of the board of commissioners of the district, in 
the order or resolution authorizing and directing the issuance of bonds 
of the district, mentioned in section 7210, to provide for the annual levy 
and collection of a special tax or assessment upon all the lands included 
in the district and subject to taxation and assessment as aforesaid, sufficient 
in amount to meet the interest on said bonds promptly when and as the 
Same accrues, and to discharge the principal thereof at their maturity, or 
respective maturities, and to meet all payments due or to become due to 
the United States under any contract between the district and the United 
States, accompanying which bonds of the district have not been deposited 
with the United States as in section 7174 provided, at the times such 
payments by such contract become due and payable. Where straight 
maturity bonds are issued, it shall be the duty of the board of commis- 
sioners of the district to create and maintain a sinking-fund sufficient to 
pay and discharge said bonds at maturity. If said bonds shall be issued 
for twenty years or less, there shall be annually levied for such sinking- 
fund a special tax or assessment, as aforesaid, sufficient to produce a net 
amount represented by the quotient found by dividing the aggregate 
amount of the principal of the bonds by the number of years the bonds 
have to run; but if said bonds are issued for more than twenty years, 
then it shall not be necessary to levy a special tax or assessment for 
sinking-fund until the twentieth year prior to the maturity of the bonds, 
at which time and each year thereafter there shall be levied and collected 
a special tax or assessment sufficient to produce a net sum equal to one- 
twentieth part of the aggregate amount of the principal of the bonds. A 
certified copy of such resolution shall be filed with the clerk of the board 
of county commissioners of each county in which the lands of the irrigation 
district lie, and the special tax or assessment therein provided for shall 
be levied and collected as hereinafter prescribed, and when so collected 
shall, by the county treasurer having custody of the funds of the district, 
be placed in a special fund and used solely for the payment of all amounts 
due or to become due to the United States under any contract between 
the district and the United States, accompanying which bonds of the 
district have not been deposited with the United States as in section 7174 
provided, and for the payment of the interest on and principal of said 
bonds when due, so long as any of said bonds or the interest coupons 
thereto appertaining remain outstanding and unpaid. In the event that 
for any reason any special tax or assessment hereinabove provided for 
eannot or shall not be levied and collected in time to meet any interest 
falling due on any bonds issued hereunder, then the board of commis- 
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sioners shall have the power and authority, and it shall be their duty, to 
provide for and pay such interest when due, either out of any of the 
funds in hand in the treasury of the district not otherwise appropriated, 
or by warrants (which may bear interest at a rate not to exceed six per 
centum per annum) drawn against the next district tax or assessment 
levied or to be levied. Said warrants shall be in addition to-:those men- 
tioned in section 7208. i 

The board of commissioners shall have power and authority to direct 
the investment of the funds in any bond sinking-fund aforesaid, in inter- 
est-bearing securities, whenever in their judgment the same may be to the 
best interest of the district. But all such securities shall be converted 
into cash in time to meet the principal on the bonds, payable from such 
sinking-fund promptly at their maturity. 

History: En. Sec. 46, Ch. 146, L. 1909; amd. Sec. 14, Ch. 145, L. 1915. 


7233. Added lands to pay proportional share of bonded indebtedness. 
Where a district is extended after the construction of works of irrigation, 
including drainage works, to include other irrigable lands, such included 
lands shall be chargeable with such proportion of the bonded indebtedness 
incurred or authorized to be incurred by any district, and such proportion 
of the indebtedness incurred under any contract between the district and 
the United States, accompanying which bonds of the district have not 
been deposited with the United States, as in section 7174 provided, as the 
district court shall order, as provided in sections 7189-7194 of this code; 
and the board of commissioners of the district shall provide for the levy 
of a special tax or assessment against such included lands on account of 
said bonds and the interest thereon; and on account of any payments 
under any contracts between the district and the United States, accom- 
panying which bonds of the district have not been deposited with the 
United States, as in section 7174 provided; and said special tax or 
assessment shall be levied and collected as and in the manner as the 
special tax assessment against the lands of the original district on account 
of the payments under any contract between the district and the United 
States, accompanying which bonds of the district have not been deposited 
with the United States, as in section 7174 provided, and on account of 
which said bonds and the interest thereon is provided for, levied, and 
collected; and upon the extending of any such district, the total of said 
bond indebtedness, or indebtedness due to the United States, shall be 
reapportioned, spread, and equalized upon and over the entire area thereof, 
as provided in section 7213 of this code. 


History: En. Sec. 47, Ch. 146, L. 1909; amd. Sec. 15, Ch. 145, L. 1915; amd. Sec. 9, 
Ch. 153, L. 1917; amd. Sec. 7, Ch. 116, L. 1919. 


7234. All lands chargeable alike. All lands in each irrigation district, 
except such lands as have been included within such district on account 
of the exchange or substitution of water, under the provisions of section 
7206, shall pay at the same rate for all purposes for which said lands are 
charged; and except that whenever water used for the irrigation of any 
lands within an irrigation district shall be obtained by pumping to 
different elevations, the cost of maintenance, operation, and pumping to 
each separate elevation shall be apportioned and levied upon the lands 
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lying under the ditch or ditches running from that particular elevation, - 
in such manner as may be determined fair and equitable by the board of 
commissioners after considering the facts in each case. Such apportion- 
ment shall be made by the board of commissioners and included in the 
assessment as mentioned in the next section each year. The amount of 
such assessment for maintenance, operation, and pumping of water (to 
each assessment) to separate elevations, whenever there are different eleva- 
tions, shall be determined by the board of commissioners in such manner, 
and upon such notice to the persons interested in said district, as said 
board in its rules and regulations may provide; and provided further, that 
where contract shall have been made with the United States, the lands 
within the district, whether originally included or later annexed to the 
district, shall pay in accordance with the federal reclamation laws and 
the public notices, orders, and regulations issued thereunder, and in 
compliance with any contracts made by the United States with the owners 
of said lands; and in compliance further, with the contract between the 
districts and the United States; and in case of lands having appurtenant 
thereto a partial water right or partial rights in a system. of irrigation 
other than that of the districts, the amounts payable shall be equitably 
apportioned. 


History: En. Sec. 48, Ch. 146, L. 1909; 146, Laws of 1909, before amendment, in 
amd. Sec. 10, Ch. 153, L. 1917; amd. Sec. 1, O’Neill v. Yellowstone Irr. Dist., 44 Mont. 
Ch. 158, L. 1921. 492, 508, 121 Pac. 283; In re Gallatin Irri- 

gation District, 48 Mont. 605, 612, 140 

Cited or applied as section 48, chapter Pac. 92. 


7235. Annual tax-levy—Lien—Apportionment on division land. On or 
before the second Monday in July each year the board of commissioners 
of each irrigation district in this state shall ascertain the total amount . 
required to be raised in that year for the general administrative expenses 
of the district, including costs of maintenance and repairs and interest on 
and the principal of the outstanding bonded or other indebtedness of the 
district, including any indebtedness incurred under any contract between 
the district and the United States accompanying which bonds of the 
district have not been deposited with the United States, and shall levy 
against each forty-acre tract, or fractional forty-acre tract of land in the 
district (or where lands shall be owned and held in twenty-acre tracts or 
less, then against each such tract), that portion of the said amount so to 
be raised which the irrigable area of such tract bears to the total area of 
all of the irrigable lands in the district. But the tax thus determined by 
the irrigable area of each such tract shall become a lien upon the entire 
tract of land of which such irrigable area forms a part, and attaches 
thereto as of the first Monday of March of that year. In order that such 
irrigable area may be determined, the commissioners shall cause to be 
made as a part of the survey provided for in section 7174 a careful 
topographical survey and map of all of the irrigable lands in the district. 

In the event that the ownership of any tract of land in the district 
shall be divided after any tax or assessment against the same has been 
levied, each or either of the owners of such divisions shall be entitled to 
have such tax or assessment equitably apportioned to and against such 
divisions, so that each such owner shall be enabled to pay such tax or 
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assessment against his portion of such tract, and have the same discharged 
from the lien thereof. 

No assessment or taxes shall be levied against any forty-acre tract or 
fractional forty-acre tract containing no irrigable land at all; nor shall 
any lien created after the order of determination herein provided for 
attach to any such tract, nor shall the owner or owners of any such tract 
or tracts have any vote or votes in any proceeding or election under the 
provisions of chapter 146, Laws of 1909, or any amendment thereof, after 
the making of such order. 

Upon such determination by the board, the latter shall have power to 
refund any taxes paid on an acreage in excess of that so fixed and to 
issue warrants therefor. 

The board of commissioners may, within sixty days, petition the 
district court for confirmation of their acts in determining the irrigable 
areas, as aforesaid, and in ordering any refund. The majority in number 
and acreage of the holders of title or evidence of title to lands in said 
district, ascertained as in this act provided, may, likewise, within sixty 
days, petition the district court for review of the actions of the commis- 
sioners. But one of such proceedings shall, if prosecuted to determination, 
be exclusive of the other. 

Upon such proceeding, the court may order any assessment of taxes | 
on any land or lands to be reduced or raised, according to the irrigable 
area as found by the court, or taxes previously paid upon any area 
shown to be excessive, to be refunded. 

The provisions of section 7188 regarding the procedure, as well as the 
right and time to appeal, shall apply to any proceeding instituted in 
pursuance of the provisions of this section; provided, however, that no 
such proceedings shall be a bar to a proceeding, by any member or mem- 
bers of the district on his or their own behalf, under sections 7189-7194, 
nor to any proceeding for exclusion under section 7188; provided further, 
that nothing in this act shall be deemed to affect or impair the lien of any 
bonds issued prior to the passage of this act. Not more than four dollars 
per acre shall be levied in any one year on account of administrative 
expenses, including the cost of maintenance and repairs, but this provision 
shall not invalidate any warrant lawfully issued or to be issued® this 
limitation shall not apply to any district supplying water by means of any 
system other than a gravity system. ; 


History: En. Sec. 49, Ch. 146, L. 1909; Ordinary overhead or running expenses 
amd. Sec. 16, Ch. 145, L. 1915; amd. Sec. 1, of a district are to be met by an annual 
Ch. 148, L. 1921. levy of taxes. In re Gallatin Irrigation 


District, 48 Mont. 605, 612; 140 Pae. 92. 


7236. County commissioners to review assessments in certain districts. 
Where a contract has been entered into or may be hereafter entered into 
between an irrigation district and the United States, the board of county 
commissioners shall have the power to levy assessments against all of the 
land within the district for any and all of the purposes hereinbefore 
enumerated, and, in addition thereto, the power to levy assessments 
against any or all of the lands in said district in compliance with such 
contract; provided further, that where irrigation works lie partly in the 
state of Montana and partly in an adjacent state, the board of county 
commissioners may contract with the district or districts in the adjacent 
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state for the mutual construction of works, operation and maintenance of 
work, drainage and other matters, and things pertaining to said works, 
and shall have the power to levy assessments against any or all lands within 
the district necessary to carry out the provisions of such contract. 

History: En. Sec. 1, Ch. 4, Ex. L. 1921. 


7237. Conclusiveness of tax or assessment. In determining the proper 
and just tax or assessment to be levied against any land for district pur- 
poses, the finding of the board of commissioners of the district, in the 
absence of fraud or mistake, shall be conclusive and final, except as herein 
otherwise provided. 

History: En. Sec. 50, Ch. 146, L. 1909. 


7238. Funds for payment of each series of bonds to be kept distinct. 
When more than one series of bonds shall have been issued by a district, 
the funds for the payment of each series shall be kept separate and 
distinct, and when contract is made between the district and the United 
States, accompanying which bonds of the district have not been deposited 
with the United States, as in section 7174 provided, the funds for the 
payment to be made under any such contract shall be kept separate and 
distinct. 

History: En. Sec. 52, Ch. 146, L. 1909; amd. Sec. 17, Ch. 145, L. 1915. 


7239. County treasurer as custodian of district funds. The county 
treasurer of the county wherein the office of an irrigation district is 
located shall be the custodian of all funds belonging to the district, and 
he shall pay out such funds upon the order of the board of commissioners, 
except as to payments on bonds and interest, and payments under any 
contract between the district and the United States, accompanying which 
bonds of the district have not been deposited with the United States, as 
in section 7174 provided, for which no order shall be necessary; such 
orders shall be signed by the president and secretary of the board, and 
shall bear the official seal of the district. Where such orders are for the 
payment of money for construction work, the same shall be accompanied 
by and attached to the written estimate of the engineer in charge of such 
construction work. 

History: En. Sec. 53, Ch. 146, L. 1909; amd. Sec. 18, Ch. 145, L. 1915. 


7240. Collection of taxes or assessments. On or before the second 
Monday in September of each year the board of commissioners shall 
furnish the county clerk in each county in which any of the lands of the 
district are situate a correct list of all the district lands in such county, 
together with the amount of the total taxes or assessments against said 
lands for district purposes, and the county clerk of each county shall 
immediately thereafter cause said assessment-roll to be entered in the 
assessment-book of said county of each year, and prior to the delivery of 
the duplicate assessment-book to the county treasurer. The county treas- 
urer of each county shall collect such taxes or assessments at the same 
time and in the same manner as county and state taxes. 

History: En. Sec. 54, Ch. 146, L. 1909; amd. Sec. 2, Ch. 96, L. 1919. 


7241. Transmission of funds from other counties. Where the lands of 
any district lie in more than one county, the district taxes or assessments 
collected in counties containing less than a majority of the lands shall be 
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transmitted, on or before the first day of January of each year, by the 
county treasurer of such county to the county treasurer of the county 
wherein the office of the district is located. 

History: En. Sec. 55, Ch. 146, L. 1909. 


7242, Delinquent sale. Delinquent sales of land for unpaid taxes or 
assessments shall be made in the same manner as for state and county 
taxes in the respective counties where such lands are situated, and the 
right of redemption shall in all cases be made the same as in cases where 
lands are sold for state or county taxes. 

History: En. Sec. 56, Ch. 146, L. 1909; amd. Sec. 2, Ch. 127, L. 1913. 


7243. Proceeds of sale. Whenever, pursuant to the provisions of the 
preceding section, any lot, tract, piece, or parcel of land included within 
and forming a part of any irrigation district created under the provisions. 
of this chapter, or included within any extension of such district, shall 
be sold by the treasurer of the county wherein such land is situated, in 
the manner provided by law for the sale of lands for delinquent taxes for 
state and county purposes, and taxes or assessments of such irrigation 
district form all or a part of the taxes for which such lands are sold, it. 
shall be the duty of the county treasurer making such sale or sales to 
place to the credit of the proper funds of such irrigation district, out of 
the proceeds of such sale or sales, the total tax or assessment of such 
irrigation district, inclusive of the interest and penalty thereon as provided 
for by the general laws relating to delinquent taxes for state and county 
purposes, and whenever any such lands are struck off at such sale to the 
county wherein the same are situate, pursuant to the provisions of section 
2191 of these codes, the county treasurer of such county must, upon the 
issuance of the certificate of tax sale to said county, issued to said irriga- 
tion district, and in its corporate name, a debenture certificate for the 
amount of taxes and assessments due to said irrigation district from said 
lands and premises so sold, inclusive of the interest and penalty thereon, 
which certificate shall be evidence of and conclusive of the interest and 
claim of said irrigation district in, to, against, and upon the lands and 
premises so struck off to said county at such tax sale, and from and after 
the issuance of said certificate, the sum named therein and the taxes and 
assessments of said district evidenced thereby shall bear interest at the 
rate of one per centum per month from the date of said certificate until 
redeemed in the manner provided for by law for the redemption of the 
lands sold for delinquent state and county taxes, or until paid from the 
proceeds of the sale of the lands and premises described therein, in manner 
provided for by section 2235 of these codes, and duplicates of such cer- 
tificates so issued to said irrigation district shall be filed in the office of the 
county clerk and county treasurer of said county with the certificate of 
tax sale of said lands and premises. 

History: En. Sec. 2, Ch. 127, L. 1913. 


7244. Debenture certificates—Assionment. The certificates provided 
for by the preceding section hereof shall be assignable, and may be sold 
or negotiated by the board of: commissioners of said irrigation district 
and the proceeds thereof delivered to and deposited with the county 
treasurer of said county for proper credit to the respective funds of said 
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irrigation district, and upon the sale, negotiation, or transfer thereof, as 
above provided for, the lien of said irrigation district shall vest in the 
purchaser thereof, and is only divested by the payment to the purchaser or 
the county treasurer of said county, for his use, of the sum for which said 
certificate is issued and one per cent. additional for each month that 
elapses from the date of such certificate until redeemed as hereinafter 
provided for. 
History: En. Sec. 2, Ch. 127, L. 1913. 


7245. Redemption of lands sold. Upon the redemption of any lands so 
sold for taxes in the manner provided for by section 2201 of these codes, 
the county treasurer of said county, out of the redemption money, shall 
pay to the holder or holders of such certificate or certificates the sums 
for which the same were issued, with interest as therein provided to the 
date of the redemption of said lands. 

History: En. Sec. 2, Ch. 127, L. 1913. gation District, 48 Mont. 605, 610; 140 


Cited or applied in In re Gallatin Ivri- Pac. 92. 


7246. Sale by county commissioners when land not redeemed. When 
the lands and premises so sold for taxes, and upon and against which the 
certificates herein provided for have been issued for the taxes and 
assessments of such irrigation district, are not redeemed within the time 
provided for by section 2201 of these codes, it shall be the duty of the 
board of county commissioners of said county, within three months there- 
after, to cause said lands and premises to be sold as provided for by 
section 22385 of these codes, and out of the proceeds of the sale thereof 
the county treasurer of said county shall pay to the holder or holders of 
such certificates the sum or sums for which the same were issued, with 
interest as therein provided for to the date of said sale of said lands by 
the board of county commissioners, and no lands and premises so held by 
any county, and against which the certificates provided for by this title 
have been issued, shall, upon such sale, be struck off or sold for a less 
sum than the amount of taxes and assessments of said irrigation district 
represented by said certificates, inclusive of the interest thereon, in addi- 
tion to the state and county taxes, if any, against the same. 

History: En. Sec. 2, Ch. 127, L. 1913. 


7247. Proceedings where land struck off to county and not redeemed. 
In case the property so assessed for irrigation district purposes is struck 
off to the county, as provided for by law, and certificates of the taxes 
and assessments of said irrigation district, issued thereon as hereinbefore 
provided for, and the said lands and premises be not redeemed before the 
next annual assessment for irrigation purposes shall become delinquent 
thereon, then and in that event, whether said lands and premises be again 
sold by the county treasurer of said county, or the sale thereof adjourned 
as provided for by sections 2231 and 2232 of these codes, like certificates 
for each year’s irrigation district taxes and assessments shall be issued 
against said land, and shall be included in and satisfied by any redemption 
thereof, with interest as hereinbefore provided for, and shall in like 
manner be paid from the proceeds of sale of said lands by the board of 
county commissioners, if the same be not redeemed as provided for by law. 

History: En. Sec. 2, Ch. 127, L. 1913. 


491 


7248-7250] ACQUISITION OF PROPERTY. [Part IV 


7248. Duty of county treasurer. In all cases where lands and premises 
included within and forming a part of any irrigation district, formed 
under this chapter, shall have heretofore been sold for delinquent taxes in 
the manner provided for by law, and the same have been struck off to the 
county in which said lands are located, the treasurer of said county shall, 
within thirty days after the passage and approval of this act, issue to said 
irrigation district like certificates for taxes and assessments of said irriga- 
tion district, included within and forming a part of the total tax for which 
said lands and premises were so struck off and sold to such county, and 
for all taxes and assessments of said irrigation district, levied and 
assessed against said lands and premises subsequent to the first sale 
thereof, which then remain delinquent, and file like duplicates thereof, in 
manner and form as hereinbefore provided for, and all of the preceding 
provisions of this act shall apply with like force and effect to such 
certificates. 

History: En. Sec. 2, Ch. 127, L. 1913. 


7249, Liability of county treasurers. The county treasurer to whom 
district funds or securities are intrusted shall be liable on his bond for 
the safe keeping of said funds and securities, and such funds shall be 
properly divided into the respective funds for which district taxes or 
assessments were levied; that is to say, United States contract fund; bond 
principal and interest fund; sinking-fund to redeem bonds; maintenance 
fund; construction fund; and general fund. The construction fund shall 
be available for the payment of the purchase price of all works, water 
rights, or other property purchased by or for the district, and all expenses 
incident thereto; as well as for the payment of the cost of construction 
of works, including cost of engineering, superintendence, and other 
expenses incident thereto. All warrants issued for preliminary and organ- 
ization expenses and all administrative expenses shall be paid from the 
general fund. The county treasurer is authorized to receive, in lieu of 
cash, interest coupons maturing within the year in payment of any tax 
or assessment levied for payment of interest on bonds, and the county 
treasurer at any time, upon the order of the board of commissioners of 
the district, shall turn over to said board any bonds or securities held 
by him and required to be delivered to said board in accordance with the 
provisions of this act. 

All interest coupons so received or otherwise paid, and all bonds of 
the district upon the payment thereof, shall be immediately canceled and 
retained by the county treasurer as vouchers. 


History: En. Sec. 57, Ch. 146, L. 1909; amd. Sec. 19, Ch. 145, L. 1915. 


7250. Sale or transfer of lands. Where any lands in any district are 
sold or transferred either by deed, mortgage, foreclosure sale, or otherwise, 
such sale or transfer shall include the water belonging to and appurtenant 
to the land, whether or not the same is expressly stated in the deed, 
instrument of transfer, or decree, and such land shall be liable to special 
tax or assessment the same as if such sale or transfer had not been made. 

History: En. Sec. 58, Ch. 146, L. 1909. ' ‘Transfer of right to use water for irri- 
gation, see note in 65 L. R. A. 407. 
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CHAPTER 36. 


IRRIGATION DISTRICTS—LIMITATION ON INDEBTEDNESS—VALIDATION OF 
WARRANTS. 


Section 7251. Indebtedness of Irrigation District—Limitations Upon. 
7252. Outstanding Warrants Declared Valid. 


7251. Indebtedness of irrigation district—Limitations upon. No irriga- 
tion district now existing or hereafter created shall become indebted in 
any manner or for any purpose in any one year in an amount exceeding 
fifteen per cent. of the assessed valuation of said district, except that for 
the purpose of organization, or for any of the immediate purposes of this 
act, or in order to meet the expenses occasioned by any calamity or other 
unforeseen contingency, the board of commissioners may, in any one year, 
incur an additional indebtedness not exceeding ten per cent. of the | 
assessed valuation of said district, and may cause warrants of the district 
to issue therefor, bearing interest at the rate not to exceed six per cent. 
per annum; provided, however, that this limitation shall not apply to the 
indebtedness for which bonds have been or may be issued as provided 
for by law, or to warrants issued for unpaid interest on the bonds of any 
irrigation district. 

History: En. Sec. 1, Ch. 44, L. 1915. See also Sec. 7208. 


7252. Outstanding warrants declared valid. All warrants or other 
evidence of indebtedness heretofore issued by any irrigating district for 
an indebtedness incurred by said district, and for which said district 
received value, now outstanding and unpaid and in excess of any limitation 
provided by law, are hereby declared valid and enforcible obligations 
against such district, the same as though such limitation had not been 
exceeded, and any exchange of unsold portions of any authorized bond 
issue of any irrigation district for such outstanding warrants of said 
district is hereby declared valid. 

History: En. Sec. 2, Ch. 44, L. 1915. 


CHAPTER 837. 
IRRIGATION DISTRICTS—DISSOLUTION. 
Section 7253. Proceedings for Dissolution of District. 


7253. Proceedings for dissolution of district. Whenever an irrigation 
district has been organized under the provisions of this act, and no irriga- 
tion plant or system for the irrigation of the lands in the district has been 
constructed or purchased, and no bonded indebtedness has been incurred, 
and all expenses for the organization and all other indebtedness of the 
district have been paid, then such district may be dissolved by an order 
of the district court of the county in which the lands or the greater 
portion of the lands are situate. In order that the district court may 
acquire jurisdiction to enter such order dissolving the district, a petition 
must be filed with the clerk of said district court, signed by an equal 
number of holders of title or evidence of title as are required to sign the 
original petition for the creation of the district. The district court must 
make an order for the hearing of said petition within thirty days from its 
filing, and the clerk of the court must give due notice of the hearing of 
such petition by posting three notices in three public places in said district, 
and by publication of a notice of the hearing for two successive weeks in 
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a newspaper of general circulation published in the county. Upon the 
hearing of said petition, any person interested may appear and give 
evidence for or against the granting of said petition. If, upon said hearing, 
the court finds that no bonded indebtedness of the district has been 
created, and all of the expenses of organization and all other indebtedness 
have been paid, and that the best interests of the landowners of said 
district require that the district shall be dissolved, the district court shall 
make such order dissolving said district, and shall cause a certified copy of 
the order to be recorded in the office of the county clerk and recorder of 
said county. 
History: En. Sec. 3, Ch. 96, L. 1919. 


CHAPTER 38. 
IRRIGATION DISTRICTS—APPEALS AND MISCELLANEOUS PROVISIONS. 


Section 7254. Consolidation of Appeals. 
7255. Unsubstantial Errors to Be Disregarded by Court—Rules of Procedure 
—Costs. 
7256. Liability of Officers. 
7257. Surplus in Construction Fund. 
7258. Transfer of Funds. 
7259. Written Consent of Owners—Acknowledgment and Recording. 
7260. Records—Inspection—Fees—Reports. 
7261. Compensation and Duties of Secretary. 
7262. Interpretation of Act. 
7263. Saving Clause as to Districts in Process of Organization. 
7264. Management Irrigation Districts by Public Service Commission. 


7254. Consolidation of appeals. If more than one appeal shall be 
pending at the same time concerning similar contests in this act provided 
for, such appeals shall be consolidated and tried together. 

History: En. Sec. 59, Ch. 146, L. 1909. 


7255. Unsubstantial errors to be disregarded by court—Rules of 
procedure—Costs. The court hearing any of the contests or proceedings 
herein provided for shall disregard any error, irregularity, or omission 
which does not affect the substantial rights of the parties to said action 
or proceeding. The rules of pleading and practice provided by the Code 
of Civil Procedure which are not inconsistent with the provisions of this 
act are applicable to all actions or proceedings herein provided for. , The 
costs of any such hearing or contest may be allowed and apportioned 
between the parties or taxed to the losing parties, in the discretion of the 
court. 

History: En. Sec. 60, Ch. 146, L. 1909. 


7256. Liability of officers. For any wilful violation of any express 
dutx hereunder on the part of any officer herein named, he shall be liable 
upon his official bond and be subject to removal from office by proceedings 
brought in the district court of the county wherein the office of the board 
of commissioners of the district is located, by any tax or assessment payer 
of the district. ; 

History: En. Sec. 61, Ch. 146, L. 1909. 


7257. Surplus in construction fund. In the event of any money 
remaining in the construction fund after the completion of any district 
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project, the same may be transferred to an appropriate fund for the 
redemption of the outstanding bonds of the district. 
History: En. Sec. 62, Ch. 146, L. 1909. 


7258. Transfer of funds. The board of commissioners shall have 
power to transfer money from any one fund to any other fund, except 
that no money shall be drawn from the sinking fund or construction fund, 
except as specifically provided in this act; provided, that no money in 
the United States contract fund shall ever be diverted to any other fund. 

History: En. Sec. 63, Ch. 146, L. 1909; amd. Sec. 20, Ch. 145, L. 1915. 


7259. Written consent of owners—Acknowledgment and recording. 
Whenever any written consent is required to be given by or obtained 
from the owner or owners of any lands by any of the provisions of any 
of the sections of this act, such written consent must be acknowledged 
before some officer authorized to take acknowledgments, and shall be 
filed and recorded in the office of the clerk and recorder of the county 
in which such lands are situated, and a certified copy thereof must be 
filed in the office of the clerk of the court in the county in which the pro- 
ceedings for the organization of such district were instituted, but the 
provisions of this section shall not apply to any petition provided for by 
this act; and all such petitions may be signed in any number of original 
parts with the same effect as though all signatures had been affixed to one 
instrument. 

History: En. Sec. 64, Ch. 146, L. 1909. 


7260. Records—Inspection—Fees—Reports. It shall be the duty of 
the board of commissioners to keep or cause to be kept a full and complete 
book and record of the accounts, records, contracts, securities, minutes 
of meetings, and other matters of every kind pertaining to or belonging to 
the irrigation district, in the form prescribed by the state examiner. It is 
hereby made the duty of the state examiner to prescribe such forms for 
the use of irrigation districts, and to examine the same as provided by 
law for the examination of the affairs of county officers. The district shall 
pay the state examiner a fee of twenty-five dollars for each of such exam- 
inations made by him. Such books and records shall be open to the 
inspection of any landowner of the district in the same manner as other 
public records. The failure of the board of commissioners to comply with 
the provisions of this section shall be grounds for removal from office and 
it is hereby made the duty of the county attorney of any county in which 
such irrigation district is situated to bring and prosecute ouster proceed- 
ings against any commissioner or commissioners, and the cost and expense 
thereof shall be a charge against such irrigation district, to be paid as are 
other bills against such districts. 

Tn ease any district is appointed fiscal sient of the United States, or 
by the United States is authorized to make collections for or on behalf of 
the United States in connection with any federal irrigation project, such 
board of commissioners, or the secretary thereof, shall at any time allow 
any officer or employee of the United States, when acting under the orders 
of the secretary of the interior, to have access to all books, records, and 
vouchers of the district which are in possession or control of the secretary, 
or of said board. 
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It shall be the duty of the board of commissioners to file with the 
county clerk and recorder of the county in which the district is located, 
annually, within ten days from and after March 1 of each year, a sworn 
report showing the assets and liabilities of the district, the amount of 
money received during the preceding year, and the amount expended 
during said time, and shall cause said report to be published at least once 
in the official newspaper of such county. 


History: En. Sec. 65, Ch. 146, L. 1909; amd. Sec. 21, Ch. 145, L. 1915; amd. Sec. 1, 
Che 212; 7t 1921" ; 


7261. Compensation and duties of secretary. The member of the 
board acting as secretary, or any person appointed by the board as secre- 
tary for the district, shall receive such compensation for his services as 
may be allowed by the board, and it shall be the duty of the secretary to 
keep the books and records of accounts, contracts, securities, and other 
records, and to perform his duties promptly each month; to make a 
monthly reconcilement of his accounts with the county treasurer. It 
shall be the duty of the county treasurer to make a monthly report to 
the secretary of all receipts, disbursements, and balances. A failure by 
the secretary to comply with the provisions of this section shall cause a 
forfeiture of his salary, and he shall be removed from office by the board. 

History: En. Sec. 2, Ch. 212, L. 1921. 


7262. Interpretation of act. The object of this act being to secure 
the irrigation of lands of the state, and thereby to promote the prosperity 
and welfare of the people, its provisions shall be liberally construed so as 
to effect the objects and purposes herein set forth. 


History: En. Sec. 66, Ch. 146, L. 1909. 146, Laws of 1909, in O’Neill v. Yellow- 
stone Irr. Dist., 44 Mont. 492,:509, 121 
Cited or applied as section 66, chapter Pace. 283. 


7263. Saving clause as to districts in process of organization. Wher- 
ever any irrigation district is now in process of organization under the 
provisions of sections 2309 to 2402, both inclusive, of the Revised Codes 
of Montana of 1907, said organization may be completed under said 
provisions, but after said organization is completed said district shall be 
governed by the provisions of this title; provided, that whenever any 
irrigation district shall have already been organized under the provisions 
of said sections of the Revised Codes, and shall have issued bonds or 
entered into any contract of purchase or construction, nothing contained 
in this title shall be construed as affecting the rights of the holders of 
said bonds, or of any person, persons, corporation, or association, party or 
parties to any such contract with said district, under or by virtue of any 
of the provisions of said sections of the Revised Codes. If a majority of 
the holders of title or evidence of title to lands included in the district 
heretofore organized, or being organized, under the provisions of said 
sections 2309 to 2402, both inclusive, of the said Revised Codes, said 
holders of title or evidence of title, also representing a majority in acreage 
of irrigable lands of said district, shall petition under the provisions of 
this title for the organization of a new district, including not less than 
four-fifths of the irrigable lands embraced within such districts so organ- 
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ized, or being organized, and shall pray for an order disorganizing such 
district and vacating all proceedings therein, the court shall have jurisdic- 
tion to proceed under this title to organize such new district, and in 
making its final order creating such new district shall also make an order 
vacating and disorganizing the old district. All money or property 
belonging to such old district shall be and become the money and property 
of such new district. Should any lands included in the old district not 
be included in the new district, the commissioners of the latter shall pay 
to the owner or owners of such land their just proportion thereof, on the 
basis of the last assessment made; and provided further, that all acts 
heretofore done by any board of county commissioners of any county of 
this state in connection with the organization of any irrigation district 
under the provisions of the foregoing sections of said Revised Codes shall 
be and are hereby ratified, confirmed, and declared valid and of full force 


and effect. 
History: En. Sec. 67, Ch. 146, L. 1909. 


7264. Management irrigation district by public service commission. 
The organization and management of irrigation districts by the public 
service commission is governed by sections 3953 to 4025 of the Political 
Code. 


Note.—New section recommended by code commissioner, 


CHAPTER 39. 
DRAINAGE DISTRICTS. 


Section 7265. Petition for Creation Drainage District—Contents. 
7266. Amendment of Petition—Circulation—Consideration by Court, 
7267. Territory to Be Included. 
7268. Hearing—Court to Order Notice—Publication. 
7269. Affidavit in Case of Non-resident Petitioners. 
7270. Proof of Service and Publication. 
7271. ~Personal Service of Notice to Cover Jurisdiction. 
7272. Insufficient Service—Procedure. 
7273. Service on Publication of Notice. 
7274. Procedure on Adjourned Day—Further Publication. 
7275. Contest by Land-owners. 
7276. Sufficiency of Petition—How Determined. 
7277. Affidavits May Be Received. 
7278. Fraudulent Deeds. 
7279. Dismissal of Petition—Costs. 
7280. Court to Appoint Commissioners—Qualifications, 
7281. Oath and Bond of Commissioners—Quorum. 
7282. Term of Office of Commissioners. 
7283. Appointments for Unexpired Term. 
7284. Vacancies in Board. 
7285. Record and Vouchers. 
7286. Custody of Funds. 
7287. Annual Report of Commissioners. 
7288. Compensation of Commissioners. 
7289. Court to Control Commissioners. 
7290. Suits on Bonds of Commissioners. 
7291. Organization of Commissioners—Appointment Attorney and Engineer— 
Preliminary Report. 
7292. Commissioners to Adopt Feasible Plan. 
7293. Hearing of Preliminary Report—Publication of Notice. 
7294. Adjournment of Hearing. 
7295. Remonstrance by Interested Parties. 
7296. Service of Owners of Added Lands. 
7297. Issues How Tried—Dismissal of—Petition—Costs, 
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Entry of Order of Confirmation. 

Conclusiveness of Order—Appeals. 

Drainage District When Organized—Body Corporate. 
Commissioners Corporate Authority of District. 

Preliminary Proceedings Declared Necessary. 

Preparation of Maps and Surveys. 

Report as to Routes and Termini, 

Report as to Boundaries. 

Report as to Injured Lands, 

Report as to Benefits. 

Report as to Costs. 

Report as to Assessments Against Lots and Corporations. 
Report as to Special Benefits to Corporations. 

Apportionment of Costs of Construction. 

Report as to Cost of Upkeep. 

Report to Include Maps. 

Commissioners to Use Most Feasible Plan—Alteration by Court. 
Extension or Reduction of Boundaries—Alteration by Court. 
Notice of Hearing of Report. 

Clerk to Mail Notice to Land-owners. 

Modification of Report. 

Confirmation of Report—Appeals—Bond of Commissioners, 
Modification of Order. 

Supplemental Report. 

Judgment.on Dismissal of Proceedings. 

Statement of Costs Before Entry of Judgment. 
Contributions Among Petitioners. 

Assessments for Construction—Annual Instalment. 

Lien of Assessments—Payment Assessments Against State Lands. 
Annual Report of Commissioners as to Repairs and Upkeep. 
Same—Court to Hear. 

District Taxes—How Certified and Collected. 

Collection of Taxes When Lands in More Than One County. 
Rules of Law Applicable to Collection of Taxes. 
Assessments Against Certain Corporations—When Payable. 
Procedure on Failure to Certify Assessments. 

Commissioners’ Right of Entry. 

Commissioners’ Right to Construct Drains Across Railroads. 
Liability of District to Railroad for Cost of Bridges, ete. 
Railroads to Permit Construction of Ditches—Penalty. 
Additional Assessments, Procedure to Levy, 
Omissions—How Corrected. 

Procedure to Exempt Lands. 

Same—Owner to Assert Claims—Appeals. 

Illegal Assessments—Cost—How Defrayed. 

Borrowing Money—Procedure to Issue Notes or Bonds. 
Refunding Indebtedness of District. 

Contracts How Let—Advertisement. 

Interest of Commissioners in Contracts Forbidden. 

Payment or Tender of Damages—Deposit With Clerk of Court. 
Drains—How Laid Out. 

Procedure to Bring Other Drained Lands Into District. 
Same—Order to Show Cause. 

Same—Protest Against Confirmation of Report—Trial of Issues. 
Same—Findings of Court. . 

Same—Order to Be Conclusive—Appeals. 

Assessments Against Annexed Lands. 

Confirmation of Report—Procedure. 

Court Supervises Commissioners—Regulation of. Bonds. 
Assessments to Have Effect of Judgment—How Collected. 
Change in Assessments Not to Affect Bonds. 

Presumption as to Regularity Acts of Commissioners—Burden of Proof. 
Waiver of Defective Service. 

Land-owners May Agree to Omitted Assessments. 
Construction of Act. 

Assessments Not to Be Obstructed by Preliminary Defects. 
Repealing Clause—Exceptions. 
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7265. Petition for creation drainage district—Contents. Whenever a 
majority of the adult owners of lands within any district of land, who 
shall represent one-third in area of the land within said district to be 
reclaimed or benefited, or whenever the adult owners of more than one- 
half of the lands within such district desire to construct one or more 
drains, ditches, levees, waste ditches or other works across the lands of 
others, or to straighten, widen, deepen, or otherwise alter any natural 
stream or watercourse not navigable, for the promotion of the public 
health or welfare, and the drainage of said lands and removal of surface 
waters therefrom, or desire to maintain and keep in repair any such drain, 
ditch, or levee heretofore constructed under any law of this state, such 
owners may file in the district court of any county in which the lands, or 
any part of them, shall le, a petition setting forth: 


1. The proposed names of said drainage district; 

2. The necessity of the proposed work, describing the necessity ; 

3. A general description of the proposed starting points, routes, and 
termini of the proposed drain, ditches, and levees; 

4. A general description of the lands proposed to be included in said 
district ; 

5. The names of the owners of all lands in said district when known; 

6. If the purpose of said petitioners is the enlargement, repair, and 
maintenance of a ditch, levee, or other work heretofore constructed under 
any law of this state, said petition shall give a general description of the 
same, with such particulars as may be deemed important ; 

7. Said petition shall pray for the organization of a drainage district 
by the name and with the boundaries proposed, and for the appointment 
of commissioners for the execution of such proposed work, according to 
the provisions of this and the following sections; 

8. Any lands, the title to which is in the state of Montana, and which 
are within the boundaries of any drainage district heretofore created, or 
which may be hereafter created, may be included in any such drainage 
district in the same manner as is by law provided for adding other lands 
to drainage districts whenever it is found necessary to include lands in 
drainage districts as by the preceding paragraphs provided. Any and all 
copies of petitions or notices required by law to be served on account of 
such lands being included in such drainage districts, shall be served on 
the president of the board having control of such lands in the same 
manner as is hereinafter provided for the service of petitions and notices 
on other owners of lands in the district in which said lands are situated. 


History: Hn. Sec. 1, Ch. 129, L. 1921. 


.  Note.—The first drain district act was 

chapter 106, Laws of 1905, appearing as 
sections 2403 to 2497, Revised Codes 1907. 
This act was amended by chapter 144, 
Laws of 1909, and repealed by implication 
by chapter 147, Laws of 1915. The latter 
act was repealed by chapter 129, Laws of 
1921. 


For articles on “Drains and Sewers,” 
see Cal. Jur. and R. C. L. 614. 


Law of drainage districts, see note in 
Ann. Cas. 1915C, 9. 

Scope and import. of term “owner” in 
statutes relating to formation of drain- 
age districts, see note in 2 A. L. R. 791. 

Property interest as disqualifying one 
to participate in proceeding to establish 
drainage district, see note in 11 A. L. R. 
193. 

Drainage of land as constituting public 
use, see notes in 102 A. S. R. 832; 14 Ann, 
Cas. 905; 20 Ann. Cas. 272; Ann. Cas. 
1912D, 1004. 
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7266. Amendment of Petition—Circulation—Consideration by court. 
No petition having as many signers as are required by this section shall 
be declared void, but the court may at any time permit the petition to be 
amended in form and substance to conform to the facts, if the facts 
justify the organization of a drainage district. Several similar petitions 
for the organization of the same district may be circulated, and, when 
filed, shall together be regarded as one petition having as many signers as 
there are separate adult signers on the several petitions filed, who own 
lands within said proposed drainage district. All petitions for the organ- 
ization of said district filed prior to the hearing on said petition shall be 
considered by the,court, the same as if filed with the first petitions placed 
on file, and the signatures thereon contained shall be counted in deter- 
mining whether sufficient land owners have signed said petition. 

History: En. Sec. 2, Ch. 129, L. 1921 


7267. Territory to be included. Said territory need not be contig- 
uous, provided that it be so situated that the public health or welfare 
will be promoted by such drainage of each part thereof, and the benefits 
of the proposed work in each part will exceed the damages from the costs 
of said proposed work in each part; and provided, further, that the court 
shall be satisfied that said proposed work can be more cheaply done if 
in a single district than otherwise. 

History: En. Sec. 3, Ch. 129, L. 1921. 


7268. Hearing—Court to order notice—Publication. On such petition 
being filed the court or judge thereof shall make an order fixing a time 
and place of hearing thereon and ordering notice; thereupon the clerk of 
said court, for the county in which the proceedings are instituted, shall 
cause twenty days’ notice of the filing of such petition to be given: 

1.° By posting notice thereof in at least five of the most public places 
in the proposed district in which said work is to be done; 

2. By serving or causing to be served a copy of such notice on each 
owner of land within said proposed district, residing in any county in 
which any lands in said proposed district are situated, either personally 
or by leaving a copy thereof at his last usual place of abode, with a person 
of suitable age and discretion, to whom its contents shall be explained, 
and 

3. By publishing a copy thereof at least once a week for three suc- 
cessive weeks in some newspaper published in each county from which 
any part of the district is proposed to be taken. If there be no news- 
paper in any such county, such notice may be published in a newspaper 
published in an adjoining county. 

Such notice shall state: 

1. In what court said petition is filed; 

2. State briefly the starting points, routes, and termini of said drains, 
ditches, and levees; 

3. Give a general description of the proposed work; 

4. Give the proposed boundaries of said district (or a general descrip- 
tion of all of the lands in said proposed district) ; 

5. Give the name proposed for said drainage district; and 
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6. Shall also state the time and place by the court fixed, when and 
where the petitioners will ask a hearing on said petition. 
History: En. Sec. 4, Ch. 129, L. 1921. 


7269. Affidavit in case of non-resident petitioners. If any of the 
owners of land in said district are non-residents of the county or counties 
in which the proposed district lies, the petition shall be accompanied by 
an affidavit giving the names and postoffice addresses of such non-resi- 
dents, if such are known, and if unknown shall state that, upon diligent 
inquiry their names or postoffice addresses (whichever may be the fact) 
cannot be ascertained. The clerk of the court shall mail a copy of the 
notice aforesaid to each of said non-resident owners whose postoffice 
address is known, within six days after the first publication of the same. 

History: En. Sec. 5, Ch. 129, L. 1921. 


7270. Proof of service and publication. The certificate of the clerk 
of the court, or other public officer, or the affidavit of any other person 
who knows the facts, affixed to a copy of said notice, shall be sufficient 
evidence of the posting, serving, mailing, or publication thereof. 

History: En. Sec. 6, Ch. 129, L. 1921. 


7271. Personal service of notice to confer jurisdiction. Personal 
service of such notice on (or service by leaving at the last usual place of 
abode of) all owners of lands or easements or interest in lands within said 
district shall give the court complete jurisdiction, without posting, publi- 
cation, or mailing of said notice. 

History: En. Sec. 7, Ch. 129, L. 1921. 


7272. Insufficient service—Procedure. If it shall be found, before 
the hearing on a petition for the organization of a drainage district, that 
one or more owners of land in said district have not been duly served with 
notice of hearing on said petition, the court, or presiding judge, shall not 
thereby lose jurisdiction. The court, or presiding judge, in such case 
shall adjourn the hearing, make an order directing the serving of said 
notice upon said landowner, and fixing the time and manner of service of 
such notice, which notice shall notify him to appear at said adjourned 
time and place and be heard on said petition. 

History: En. Sec. 8, Ch. 129, L. 1921. 


7273. Service or publication of notice. Said notice shall be served 
personally or by leaving at the last usual.place of abode of said unserved 
owners, as in section 7268 provided, not less than eight.days before said 
adjourned hearing, or published not less than fourteen days before said 
adjourned hearing, in some newspaper published in the county in which 
said owners’ lands lie, or, if no newspaper be published in said county, 
then in some newspaper published in an adjoining county. 

History: En. Sec. 9, Ch. 129, L. 1921. 


7274, Procedure on adjourned day—Further publication. Upon the 
adjourned day the same proceedings, adjournments, trial findings, and 
orders may be had as in case of complete service of notice in the first 
instance. In case of failure to mail said notice as herein required, the 
court or judge may order the same mailed later, and shall adjourn said 
hearing so that said notice shall be mailed at least fourteen days before said 
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adjourned hearing. In case of failure to publish or post notice, as in this 
act required, the court or judge may adjourn said hearing for sufficient 
time to permit the due posting and publication of said notice, and 
order said notice posted or published as in section 7268 directed. In case 
of adjournment to permit notice to be given, the notice shall state the 
fact of such adjournment and the time and place of hearing pursuant to 
said adjournment. 
History: En. Sec. 10, Ch. 129, L. 1921. 


7275. Contest by landowners. On the day fixed for hearing on such 
petition, all parties owning lands, or any interest or easement in land, 
within said proposed district, or who would be affected thereby, may 
appear and contest: 

. The sufficiency of the petition; 

2. The sufficiency of the signers of the petition; 

3. The sufficiency of the notice; 

4. The constitutionality of the law; and, 

5. The jurisdiction of the court, specifying their objections to such 
jurisdiction; and the petitioners and contestants may, on the trial, offer 
any competent evidence in regard thereto. All notices of contest shall be 
in writing, and shall clearly specify the grounds of contest. 

History: En.-Sec. 11, Ch. 129, L. 1921. 


7276. Sufficiency of petition—How determined. The court shall hear 
and determine whether or not the petition contains the signatures of a 
majority of the adult owners of lands within the said proposed district 
who are of lawful age, and who represent one-third in area of the lands 
proposed to be affected by said work, or the signatures of the adult owners 
of more than one-half of such lands, and shall determine all questions of 
law arising on said contest. The district court in which such petition shall 
be filed, or the judge thereof, may adjourn the hearing on said petition 
from time to time for want of sufficient notice, or to give time to prepare 
for trial, or for other good cause. 

History: En. Sec. 12, Ch. 129, L. 1921. 


7277. Affidavits may be received. The affidavits of any ten or more 
of the signers of said petition, stating that they have examined it and are 
acquainted with the locality of said district and that said petition is signed 
by a sufficient number of adult owners of lands in said district to satisfy - 
section 7265 of this code, may be taken by the court or judge as prima 
facie evidence of the facts therein stated. And the affidavit of any peti- 
tioner or other landowner before such court, or represented before the 
court, giving the age of such affiant and his or her ownership of such 
lands, to be named therein by proper description, shall -be sufficient 
evidence to the court of such facts. 

History: En. Sec. 13, Ch. 129, L. 1921. 


7278. Fraudulent deeds. All deeds made for the purpose of estab. 
lishing or defeating the prayer of said petition, and not made in good 
faith and for a valuable’ consideration, shall be taken and held to be a 
fraud, and the holders thereof shall not be considered as the owners of 
the land described therein. 

History: En. Sec. 14, Ch. 129, L. 1921. 
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7279. Dismissal of petition—Costs. If the court or presiding judge 
thereof, after hearing any and all competent evidence that may be offered 
for and against the said petition, shall find that the same has not been 
, Signed as herein required, the said petition shall be dismissed at the cost 
“of the petitioners, and judgment shall be entered against said petitioners 
for the amount of said costs. 

History: En. Sec. 15, Ch. 129, L. 1921. 


_ 7280. Court to appoint commissioners—Qualifications. But if it shall 
appear that the petition has been so signed, the court or judge shall so 
find, and order any necessary amendments thereto, and shall appoint three 
suitable, competent persons as commissioners, and fix their preliminary 
bond. If the district is situated in two or more counties, not more than 
two of said commissioners shall reside in any one of said counties. Own- 
ership of land within the district shall not disqualify a person from acting 
as a commissioner. 
History: En. Sec. 16, Ch. 129, L. 1921. 


7281. Oath and bond of commissioners—Quorum. Before entering 
upon their duties such commissioners shall take and subscribe an oath to 
support the constitution of the United States and the constitution of the 
state of Montana, to faithfully and impartially discharge their duties as such 
commissioners, and to render a true account of their doings to the court 
by which they are appointed whenever required by law or the order of 
the court, and shall execute a bond running to the clerk of said court 
and his successors in office as obligees, to be filed with said clerk for the 
benefit of the parties interested, in an amount to be fixed by the court or 
presiding judge, and with sureties to be approved by the court or pre- 
siding judge, conditioned for the faithful discharge of their duties as such 
commissioners and the faithful accounting for and application of all 
moneys which shall come into their hands as such commissioners. A 
majority shall constitute a quorum, and a concurrence of a majority in 
any matter within their duties shall be sufficient to its determination. 

History: En. Sec. 17, Ch. 129, L. 1921. 


7282. Term of office of commissioners. The commissioners first 
appointed shall hold their office until the first Tuesday in the second suc- 
ceeding July following the date of the order organizing such district, 
and until their respective successors are qualified. All commissioners 
appointed after the first board, excepting those appointed to fill vacancies, 
shall hold their respective offices for the term of two years and until their 
respective successors are qualified. 

History: En. Sec. 18, Ch. 129, L. 1921. 


7283. Appointments for expired term. Appointments to fill expired ° 
terms in the office of drainage commissioner shall be made by the presiding 
judge of the district court of the county having jurisdiction of the 
drainage district at the courthouse therein on the first Tuesday of July 
in each succeeding year or as soon thereafter as possible. 

History: En. Sec. 19, Ch. 129, L. 1921. 


7284. Vacancies in board. Vacancies in the board may be filled by 
such judge at any time, the commissioners appointed to hold for the 
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residue of the unexpired term. The removal of any commissioner from 
the county or counties in which lands of such district are situated shall 
render his office vacant. 

History: En. Sec. 20, Ch. 129, L. 1921. 


é 


7285. Record and vouchers. The commissioners shall keep an accu- 
rate record of all moneys collected on account of the work under their 
charge and of all payments made by them, and shall take vouchers for 
such payments, and shall keep full, accurate, and true minutes of all 
their proceedings. 

History: En. Sec. 21, Ch. 129, L. 1921. 


7286. Custody of funds. The county treasurer of the county wherein 
the court having jurisdiction of such district is located, shall be the 
custodian of all funds belonging to the district, and he shall pay out such 
funds upon warrants drawn by the board of commissioners of such district, 
except that the bonds of said district and the interest coupons thereon 
shall be payable as they mature, on presentation to such treasurer. 

History: En. Sec. 22, Ch. 129, L. 1921. 


7287. Annual report of commissioners. On the first Tuesday of July of 
each year the commissioners shall file in the office of the clerk of the court 
having jurisdiction in the matter an itemized statement of all their receipts 
and disbursements, and leave said report in such office for examination by 
parties interested at all times. 

History: En. Sec. 23, Ch. 129, L. 1921. 


7288. Compensation of commissioners. They shall receive for their 
services such compensation as the court or presiding judge thereof may 
determine. They shall also receive their actual reasonable expenses. 

History: En. Sec. 24, Ch. 129, L, 1921. 


7289. Court to control commissioners. They shall at all times be 
under the control or direction of the court or presiding judge, and shall 
obey its or his directions; for failure so to do they shall forfeit their 
compensation and be dealt with summarily as for contempt. 

History: En. Sec. 25, Ch. 129, L. 1921. 


7290. Suits on bonds of commissioners. Suit may also be brought 
upon their bonds, in the name of the clerk of the court, and the amount 
recovered shall be applied to the construction of the work or to the party 
injured, as justice may require. 

History: En. Sec. 26, Ch. 129, L. 1921. 


7291. Organization of commissioners—Appointment attorney and 
engineer—Preliminary report. Within ten days after said commissioners 
shall be appointed and qualified, they shall meet and organize by electing 
one of their number president, and a secretary, who may or may not be 
one of their number; they shall appoint one or more attorneys to assist 
in the establishment of the district and advise with its officers, agents, and 
employees, prepare reports and other necessary documents. The court 
shall allow such attorney or attorneys just compensation to be taxed in 
the case. They shall also appoint a competent civil and drainage engineer, 
who may be an individual, a copartnership, or a corporation, who may 
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employ assistants and make surveys, and, with the approval of the court, 
may employ a consulting engineer or secure expert advice, and the expense 
of the engineer, his assistants, and the consulting engineer shall be taxed 
as expenses under the petition. And as soon as may be, thereafter, they 
shall personally examine the lands in said district and make a preliminary 
report to the court, which report shall state: 

1. Whether said proposed work is necessary, or would be of utility in 
carrying out the purposes of the petition; | 

2. Whether the proposed work would promote the public health; 

3. Whether the proposed work would promote the public welfare; 

4. Whether the total benefits from said proposed work will exceed the 
cost thereof, together with the damages resulting therefrom; and in arriv- 
ing at this they shall include all benefits and all damages resulting there- 
from both within and without said district ; 

5. Said commissioners shall in said report fix as near as may be and 
report to the court the boundaries of said proposed drainage district. Said 
boundaries shall not be so changed from those in the petition described 
as to deprive the court of jurisdiction by reason of not having on the 
petition the required number of signers owning land within said changed 
boundaries. 

History: En. Sec. 27, Ch. 129, L. 1921. 


7292. Commissioners to adept feasible plan. If said proposed work, 
as in the petition described, is not best suited to carry out the purposes 
of the petition, the commissioners shall consider and base their report 
upon the one best suited to carry out those purposes, and propose to the 
court the one by them considered. 

History: En. Sec. 28, Ch. 129, L. 1921. 


7293. Hearing of preliminary report—Publication of notice. Upon 
the filing of the preliminary report the court or the presiding judge 
thereof shall by order fix a time and place when and where the same shall 
be heard at some general or special term of said court, not less than thirty 
days from the filing of said report. Notice of the time and place of hear- 
ing upon said preliminary report shall be given to all interested persons 
by publishing a brief notice of the filing of said report, including a: brief 
statement of the substance of said report, in one or more newspapers 
published in each county in which any land in said proposed drainage 
district shall be situated (or, if no newspaper is published in said county, 
in one or more newspapers in an adjoining county) once in each week for 
three successive weeks prior to the day appointed for hearing thereon. 
Said notice shall describe all lands by said report included in said district, 
which were not included therein by the petition, and state that such lands 
are to be included in said district, and shall describe all lands excluded 
from said district which were by the petition included therein, and shall 
state that such lands are to be excluded from said district. 

History: En. Sec. 29, Ch. 129, L. 1921. 


7294, Adjournment of hearing. Upon the day fixed for hearing upon 
said report, said court may adjourn said hearing for good cause, or may 
proceed to hear, try, and determine all issues arising upon said report. 

History: En. Sec. 30, Ch. 129, L. 1921. 
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7295. Remonstrance by interested parties. Any interested party may 
appear and remonstrate against said report or any material part thereof. 
All remonstrances shall be in writing, be verified on oath, be filed at least 
five days before the day fixed for hearing, and shall set forth the facts 
upon which they are based. 

History: En. Sec. 31, Ch. 129, L. 1921. 


7296. Service of owners of added lands. When lands are added to 
the district, the owners thereof shall be served with said notice as provided 
for serving of notice of hearing on the petition. 

History: En. Sec. 32, Ch. 129, L. 1921. 


7297. Issues how tried—Dismissal of—Petition—Costs. All issues 
arising upon said preliminary report shall be tried by the court without 
a jury. If the court shall find in favor of the remonstrance, or if said 
report be that the proposed work will not promote the public health, and 
will not promote the public welfare, or that the benefits from said proposed 
work will not exceed the damages and cost of construction, and no remon- 
strance against said report is filed, the petition shall be dismissed and the 
costs taxed against the petitioners, and judgment entered therefor, as in 
section 7322 hereinafter provided. 

History: En. Sec. 33, Ch. 129, L. 1921. 


7298. Entry of order of confirmation. But if the preliminary report 
be that the benefits of said proposed work (or work by the commissioners 
proposed) will exceed the damages and the cost of construction and that 
the public health will be promoted thereby, or that the public welfare 
will be promoted thereby, and no remonstrance thereto is filed, or if on 
the trial of the issues made on said report the court finds that the benefits 
will exceed the damages and cost of construction, and that the public 
health or the public welfare will be promoted by said proposed work, the 
court shall make and file such findings in writing, and make an order 
confirming said report, or directing amendment of the report to conform 
to the findings of said court. And when so amended the court shall by 
order confirm the same, and direct said commissioners to proceed with 
said work with all convenient speed. 

History: En. Sec. 34, Ch. 129, L. 1921. 


7299. Conclusiveness of order—Appeals. Such findings and order 
shall be final and conclusive unless appealed from to the supreme court 
within thirty days after filing thereof. 

History: En. Sec. 35, Ch. 129, L. 1921. 


7300. Drainage district when organized—Body corporate. Upon 
entering of such order of confirmation of said preliminary report of 
record, such drainage district shall be, and is thereby: declared to be organ- 
ized as a drainage district, by the name mentioned in said petition, or 
such other name as the court shall fix, with the boundaries fixed by the 
order confirming the report of said commissioners, to be a body corporate 
by said name fixed in said order, with the right to sue and be sued, to 
adopt and use a seal, and to have perpetual succession. 

History: En. Sec. 36, Ch. 129, L. 1921. 
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7301. Commissioners corporate authority of district. The commis- 
sioners appointed as aforesaid and their successors in office shall, from the 
entry of such order of confirmation, constitute the corporate authority of 
said drainage district, and shall exercise the functions conferred on them 
by law, and do all things and perform all acts necessary to the construc- 
tion and preservation of the proposed work. 

History: En. Sec. 37, Ch. 129, L. 1921. 


7302. Preliminary proceedings declared necessary. All proceedings 
herein required, prior to the entry of such order of confirmation of record, 
shall be deemed to be and are hereby declared to be necessary to the 
formation of said body corporate. 

History: En. Sec. 38, Ch. 129, L. 1921. 


7303. Preparation of maps and surveys. As soon as may be after the 
confirmation of the said preliminary report, or within such time as the 
court may direct, said commissioners shall proceed to have all necessary 
levels taken and surveys made, and shall lay out said proposed work, make 
a map thereof and plans, profiles, and other specifications thereof, and 
report in writing to the court. 

History: En. Sec. 39, Ch. 129, L. 1921. 


7304, Report as to routes and termini. First. Whether the starting 
points, routes, and termini of the proposed work, and the proposed location 
thereof as in the petition contained, are in all respects proper and feasible, 
and, if not, shall report such as are most proper and feasible. 

History: En. Sec. 40, Ch. 129, L. 1921. 


7305. Report as to boundaries. Second. If it be found necessary to 
change the boundaries of said proposed district, as by them previously 
fixed, they shall report said proposed change, and, if possible, shall report 
the names, residence, and postoffice addresses of the owner or owners of 
all lands affected by said change in boundaries, but no such change in 
boundaries shall be made as to deprive the court of jurisdiction; provided, 
however, that if the owners of lands adjacent to the district petition to 
have their lands brought into the district such may be considered the same 
as original petitioners in making changes of boundaries. 

History: En. Sec. 41, Ch. 129, L. 1921. 


7306. Report as to injured lands. Third. What lands within the 
district, as by them reported, will be injured by the proposed work, if 
any, and they shall therein award to each tract, lot, easement, or interest 
by whomsoever held, the amount of damages which they shall determine 
will be caused to the same by the proposed work. 

History: En. Sec. 42, Ch. 129, L. 1921. 


7307. Report as to benefits. Fourth. What lands within the district 
as by them reported will be benefited by the proposed work; and they 
shall assess against each tract, lot, and easement, by whomsoever held, the 
amount of benefits which they determine will be caused to the same by the 
proposed work. This shall be shown by a report of the commissioners 
showing their findings, which shall be arranged in tabular form, the 
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columns of which shall be headed as follows: Column 1—‘‘Owners of 
property assessed ;’? 2—‘‘Description of property assessed ;’’ 3—‘‘ Number 


of acres assessed ;’’ 4—‘‘ Amount of benefits assessed;’? 5—‘‘Number of 
acres taken for right-of-way ;’’ 6—‘‘ Value of property taken;’’ 7—‘‘Dam- 
ages;’’? which shall be known as the assessment-roll. The benefits so 


assessed are herein referred to as ‘‘assessment of benefits.’’ 
History: En. Sec. 43, Ch. 129, L. 1921. 


7308. Report as to costs. Fifth. They shall also determine and 
report to the court the total amount, as near as they can determine, that 
said proposed work will cost, which cost shall include all incidental 
expenses, the reasonable cost of organizing said district, the costs of 
proceeding and all probable damage to lands, both within and without the 
district, together with a reasonable attorney fee for the petitioners, which 
cost will hereinafter be referred to as ‘‘cost of construction.’’ 

History: En. Sec. 44, Ch. 129, L. 1921. 


7309. Report as to assessments against lots and corporations. If the 
cost of construction of any particular part of the work so proposed to be 
done should be assessed upon any particular tract or tracts, lot or lots 
of land, or upon any corporation or corporations, the commissioners shall 
so specify, and in their report they shall fix and determine the sums which 
should be assessed against said tracts, lots, and corporations, and assess 
such sum against said tracts, lots, and corporaticns. 

History: En. Sec. 45, Ch. 129, L. 1921. 


7310. Report as to special benefits to corporations. And if any cor- 
poration would, in the judgment of said commissioners, derive special 
benefits from the whole or any part of such proposed work, the commis- 
sioners shall so report and assess those benefits and assess against the 
same its proportionate share of the costs of said proposed work. The word 
‘‘eorporation,’? whenever in this act contained, shall be construed to 
include: 

Railroad companies; 

Other private and quasi public corporations of all kinds; 
Towns; 

Cities ; 

Villages; 

Other drainage districts; and, 

. Counties. 

History: En. Sec. 46, Ch. 129, L. 1921. 
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7311. Apportionment of costs of construction. They shall apportion 
and assess the part of this ‘‘cost of constructicn,’’ not assessed as above, 
against the several benefited tracts, lots, and easements in said drainage 
district, In proportion to the benefits which they have assessed against 
the same, by setting down opposite each tract, lot, or easement the sum 
which they assess against the same for construction. The assessments 
which together make up the cost of construction, as above defined, are 
herein referred to as ‘‘assessments for construction.’’ 

History: En. Sec. 47, Ch. 129, L. 1921. 
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7312. Report as to cost of upkeep. Sixth. The commissioners shall 
further report to the court the probable cost of keeping said proposed 
work in repair after it is completed. 

History: En. Sec. 48, Ch. 129, L. 1921. 


7313. Report to include maps. Seventh. They shall include in their 
said report said map, plans, and other specifications, and file the same 
with their report. 

History: En. Sec. 49, Ch. 129, L. 1921. 


7314. Commissioners to use most feasible plan—Alteration by court. 
The commissioners shall not be confined to the points of commencement, 
routes, or termini of the drains or ditches, or the number, extent, or size 
of the same, or the location, plan, or extent of any levee, ditch, or other 
work, as proposed by the petitioners, but shall locate, design, lay out, and 
plan the same in such manner as to them shall seem best, to promote the 
public health or welfare, and to drain, or to protect the lands of the 
parties interested with the least damage and the greatest benefit to all 
lands affected thereby. And any plan proposed by the commissioners may, 
on the application of any person interested, on the hearing hereinafter 
provided for, or on the application of the commissioners, be altered by 
the court, by written order, in such manner as shall appear to the court 
to be just. 

History: En. Sec. 50, Ch. 129, L. 1921. 


7315. Extension or reduction of boundaries—Alteration by court. If 
the commissioners find that the proposed district, as described in the 
petition filed, will not embrace all of the lands that will be benefited by 
the proposed work, or that it will include lands that will not be benefited 
and are not necessary to be included in said district for any purpose, 
they shall extend or contract the boundaries of the proposed district so 
as to include or exclude all such lands, as the case may be; and the 
boundaries adopted and reported by them may, upon the hearing of their 
report, as hereinafter provided, upon their application, or that of any 
person interested, be altered by the court in such manner as shall appear 
to be just; provided, that the alteration of boundaries as aforesaid shall 
not have the effect of so far enlarging or contracting the proposed district 
as to render such petition void or dismissable. Said report shall be filed 
with the clerk of the court. 

History: En. Sec. 51, Ch. 129, L. 1921. 


7316. Notice of hearing of report. Upon the filing of such report, the 
court shall make an order fixing the time and place when and where all 
persons interested may appear and remonstrate against the confirmation 
thereof, and the clerk of such court shall cause notice to be given to all 
parties interested by publication thereof for at least three successive 
weeks before the date of such hearing in at least one newspaper in each 
county wherein lands located in such district are situate, which notice 
shall contain a statement of the time and place of the hearing of said 
report, and a brief statement of the substance thereof. 

History: En. Sec. 52, Ch. 129, L. 1921. 
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7317. Clerk to mail notice to landowners. Upon a date not later than 
the date of the first publication of the notice in the last paragraph referred 
to, the clerk of such court shall also cause to be mailed to each of the 
persons or corporations recommended by said report to be assessed, or 
whose lands are by said report recommended to be included in said district, 
at his or its last known postoffice address, a notice containing a brief 
description of the land or easement belonging to such person or corpora- 
tion benefited or damaged, and of the net damage awarded to such tract, 
parcel, easement, or corporation, and the sum assessed against such 
benefited parcel, tract, easement, or corporation. 

History: En. Sec. 53, Ch. 129, L. 1921. 


7318. Modification of report. If the court finds that the report 
requires modification, the same may, by order of the court, be referred 
back to the commissioners, who may be required to modify it in. any 
respect. 

History: En. Sec. 54, Ch. 129, L. 1921. 


7319. Confirmation of report—Appeals—Bond of commissioners. If 
there be no remonstrance, or if the finding be in favor of the validity of 
the proceedings, or after the report shall have been modified to conform 
to the findings, the court shall confirm the report and the order of con- 
firmation shall be final and. conclusive, the proposed work- shall be 
established and authorized, and the proposed assessments approved and 
confirmed, unless within thirty days an appeal be taken to the supreme 
court; the said order of confirmation shall also fix the commissioners’ 
bond. 

History: En. Sec. 55, Ch. 129, L. 1921. 


7320. Modification of order. Said order of confirmation may, at the 
same or at any subsequent term of said court, be revised, modified, or 
changed, in whole or in part, on petition of the commissioners, after such 
notice as the court may require, to parties adversely interested. 

History: En. Sec. 56, Ch. 129, L. 1921. 


7321. Supplemental report. At any time prior to making the order 
confirming said report, or thereafter, the court may permit the commis- 
sioners to present and file a supplemental report, or amend their report, 
as to any matter which, pursuant to the provisions hereof, was or might 
have been included in the original report presented by them, and after 
reasonable notice given to all parties interested, in such manner as the 
court shall direct, the court may, upon the hearing in said matter, make 
such order as the case may require. 

History: En. Sec. 57, Ch. 129, L. 1921. 


7322. Judgment on dismissal of proceedings. In case the petition or 
proceedings are dismissed as provided in section 7297, a judgment shall be 
entered against the petitioners and in favor of the commissioners for the 
costs, expenses, and liabilities incurred in said proceedings, but for the 
benefit of those who have rendered services or advanced money in the 
prosecution of said proceedings, or have recovered costs on successful 
contests therein. 
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In case the proceedings are dismissed [at] any time, or the district 
is discontinued for any cause subsequent to the time provided in section 
7297, a judgment shall be entered against the owner of all of the lands 
then within the boundaries of said drainage district and in favor of the 
commissioners for all costs, expenses, and liabilities incurred in said 
proceedings up to and including the time of said dismissal or said discon 
tinuance, but for the benefit of those who have rendered service, or 
advanced money in connection with said drainage district, or have recov- 
ered costs on successful contests herein. 

History: En. Sec. 58, Ch. 129, L. 1921. 


7323. Statement of costs before entry of judgment. Before any such 
judgment is entered, said commissioners shall file with the clerk of the 
district court, in which said proceedings were instituted, an itemized: 
statement of such costs and expenses, duly verified, upon which an order 
shall issue, requiring said petitioners to show cause before said court, at 
a time and place named, why judgment should not be entered against said 
petitioners for the amount of said costs and expenses. Notice of the 
hearing on said order to show cause shall be given to said petitioners, by 
mailing to each a copy thereof, to their last known postoffice address, at least. 
twenty days prior to the time set for hearing, and by publication of the 
same in one or more newspapers, published in the county where the 
proceedings are pending, at least three successive weeks prior to the day 
set for such hearing. Said notice need not contain an itemized statement. 
of said account. 

History: En. Sec. 59, Ch. 129, L. 1921. 


7324. Contribution among petitioners. All petitioners shall, among 
themselves, contribute to the payment of said judgment in proportion to 
the number of acres of land they have within the boundaries of the pro. 
posed district at the time of filing of said petition. 

History: En. Sec. 60, Ch. 129, L. 1921. 


7325. Assessments for construction—Annual instalment. At the time 
of the confirmation of such assessments, it shall be competent for the 
court to order the assessment for construction of new work, to be paid in 
not more than fifteen annual instalments, of such amounts and at such 
times as will be convenient for the accomplishment of the proposed work, 
or for the payment of the principal and interest of such notes or bonds of 
said district, as the court shall grant authority to issue, for the construc- 
tion of new work. The court shall also, by such order, fix a date on 
which the first instalment of the assessments for construction shall become 
due, not more than five years after the date of the order, and each of said 
instalments shall draw interest at the rate of seven per cent. per annum 
from the date of said order. 3 

History: En. Sec. 61, Ch. 129, L. 1921. 


7326. Lien of assessments—Payment assessments against state lands. 
From the time of the entry of said order, assessments for construction of 
new work and additional assessments and interest thereon shall be a lien 
upon the lands assessed, until paid. Any owner of land, or any corpora- 
tion assessed for construction, may, at any time within thirty days after 
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the confirmation of said report, pay into court the amount of the 
assessment against his land or any tract thereof, or against any such 
corporation. Said payment shall relieve said lands from the lien of said 
assessment, and said corporation from all liability on said assessment. 

Upon presentation to the state auditor of an order of the district court 
having jurisdiction of such drainage district, properly certified, the auditor 
shall draw his warrant on the treasurer on the common school fund in 
favor of the commissioners of such drainage district for the total amount 
that may be assessed against any lands included in such district, the title 
to which is in the state of Montana, and upon the payment of such warrant 
such lands shall thereby be relieved from the lien theretofore created for 
such costs of construction. 

History: En. Sec. 62, Ch. 129, L. 1921. 


7327. Annual report of commissioners as to repairs and upkeep. Com- 
missioners having charge of any completed drain, ditch, levee, or other 
work shall, on the first Tuesday of June in each year, file with the clerk 
of the court having jurisdiction a report, in which they shall specify in 
detail the labor necessary to the preservation and protection of the work 
under their control, the places where repairs are especially needed, and the 
sum to be assessed against each tract, lot, easement, or corporation to pay 
all necessary repairs, maintenance, incidental expenses, and interest on 
outstanding indebtedness. No notice of the filing of such report shall be 
necessary. All such assessments shall be apportioned on the last assess- 
ments or benefits confirmed by the courts. 

History: En. Sec. 63, Ch. 129, L. 1921. 


7328. Same—Court to hear. Within thirty days after filing such 
annual report, at a time and place to be fixed by the court or presiding 
judge, the court or presiding judge shall examine said report, hear all 
objections to the same, fix and determine the amount of such assessments, 
and cause such adjudication to be entered of record in said court, and a 
certified copy of the same to be delivered to said commissioners. 

History: En. Sec. 64, Ch. 129, L. 1921. 


7329. District taxes—How certified and collected. On or before the 
first Monday in September of each year the commissioners shall certify to 
each county treasurer of each county wherein the lands of the district 
are situate a correct list of all the district lands in such county, and the 
owners thereof, together with a statement of the amount of the total tax 
or assessment against said lands for district purposes, for that year, and 
the county treasurer of each county shall collect such taxes or assessments 
at the same time and in the same manner as county and state taxes. 

History: En. Sec. 65, Ch. 129, L. 1921. 


7330. Collection of taxes when lands in more than one county. Where 
lands of any district lie in more than one county, the district taxes or 
assessments collected in all other counties shall be remitted to the county 
treasurer of the county wherein the court having jurisdiction of said 
district is located, on or before the first day of January of each year. 

History: En. Sec. 66, Ch. 129, L. 1921. 
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7331. Rules of law applicable to collection of taxes. The rules of law 
applying to the collection of taxes and sale of land for taxes shall, unless 
in conflict with this act, apply to the collection and sale of lands for 
drainage assessments, and delinquent sales of land for unpaid taxes and 
assessments shall be made in the same manner as for state and county 
taxes in the respective counties where such lands are situate, and the 
right of redemption shall in all cases be made the same as in cases where 
lands are sold for state or county taxes. Such drainage district shall be 
entitled to the benefit of all penalties and interest upon delinquent district 
assessments. 

History: En. Sec. 67, Ch. 129, L. 1921. 


7332. Assessments against certain corporations—When payable. As- 
sessments against all public corporations, or any private corporation not 
owning land within the district, shall be payable to the county treasurer 
wherein the court having jurisdiction of the district is located, on or 
before the first day of September of each year. 

History: En. Sec. 68, Ch. 129, L. 1921. 


7333. Procedure on failure to certify assessments. When commission- 
ers shall fail to certify to the county treasurer of the proper county any 
one or more drainage assessments for construction or repair, or additional 
assessment against any lands in said district, at the proper time, they may 
certify the same to the county treasurer at any time thereafter, whether in 
the same or any subsequent year. 

History: En. Sec. 69, Ch. 129, L. 1921. 


7334. Commissioners’ right of entry. The commissioners, their agents, 
servants, and employees, shall have the right to go upon all lands along 
any drain, ditch, lévee, or embankment in their district, to inspect, deepen, 
widen, and repair the same, whenever necessary, doing no unnecessary 
damage, and shall not be liable for trespass therefor. 

History: En. Sec. 70, Ch. 129, L. 1921. 


7335. Commissioners’ right to construct drains across railroads. Said 
commissioners shall have the right to lay out and construct all necessary 
drains, ditches, and levees across any railway right-of-way or yards in 
their district, and any railway company whose right-of-way or yards 
crosses the line of any proposed drain, ditch, or levee shall open its 
right-of-way or yards and permit such drain, ditch, or levee to cross the 
same, aS soon as said drain, ditch, or levee is constructed to such right- 
of-way. 

History: En. Sec. 71, Ch. 129, L. 1921. 


7336. Liability of district to railroad for cost of bridges, etc. Every 
drainage district shall be lable to the railway company whose right-of-way 
or yard any of its drains, ditches, or levees crosses, for the reasonable 
eost of the culverts and bridges made necessary by said drain, ditch, or 
levee crossing said right-of-way or yards, but not of more expensive 
character than the average other culverts and bridges on said division of 
railway crossing streams or ditches of approximately the same width and 
depth, and within a hundred miles of said district ditches. 

History: En. Sec. 72, Ch. 129, L. 1921. 
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7337. Railroads to permit construction of ditches—Penalty. Upon 
receiving fifteen days’ notice in writing, any railway company in whose 
right-of-way or yard any such drain, ditch, or levee is laid out shall open 
its right-of-way or yards and permit said commissioners and their con- 
tractors, agents, and employees to construct said drain, ditch, or levee, or 
to repair, maintain, or clean out same across said right-of-way or yards. 
For every day that said railroad company fails, after the end of said 
fifteen days, to open their said right-of-way or yard, as hereinbefore 
required, it shall forfeit twenty-five dollars to said drainage district, to 
be collected in an action, as other forfeitures are collected, or set off 
against any damages that have been awarded to such company. If said 
railway company fails to open its right-of-way or yard along the line of 
said drainage district, drain, ditch, or levee, the commissioners may, at 
any time after the expiration of said fifteen days, open such right-of-way 
and yard along the line of said drains, ditches, and levees, and construct 
the same. j 

History: En. Sec. 73, Ch. 129, L. 1921. 


7338. Additional assessments, procedure to levy. If in the first 
assessment for construction the commissioners shall have reported to the 
court a smaller sum than is needed to complete the work of construction, 
or if in any year an additional sum is necessary to pay the lawful indebt- 
edness of said drainage district, further or additional assessments on the 
land and corporations benefited, proportioned on the last assessment of 
benefits which has been approved by the court, shall be made by the 
commissioners of said drainage district under the order of the court or 
presiding judge thereof; provided, however, that the total assessments 
for original construction and any additional assessments, other than for 
maintenance, incidental expense, and interest on bonds, shall, in no event, 
exceed the total assessments of benefits as provided in section 7307. Notice 
of the hearing of the application for such additional assessment shall be 
published at least once each weék for three consecutive weeks in one 
newspaper published in each county in which said lands, or any part 
thereof, within said district are situated; which further or additional 
assessment may be made payable in instalments as specified in section 7325, 
and shall be treated and collected in the same manner as the original assess- 
ments for construction confirmed by the court in said drainage district. 

History: En. Sec. 74, Ch. 129, L. 1921. 


7339. Omissions—How corrected. Omission to assess benefits, or to 
assess for construction, or to make additional assessments, or to make 
assessment for repairs, or to award damages to any one or more tracts 
of land or easements in a drainage district, or to assess benefits, or to 
assess for construction, or to assess for repairs, or to make additional 
assessments against any corporation which should have been assessed, shall 
neither affect the jurisdiction of the court to confirm the report nor to 
render the benefits assessed, or the assessments for construction, or 
additional assessments, or assessments for repairs against other lands, or 
assessments against any corporation voidable, but the commissioners of 
said drainage district shall thereafter, as soon as they discover the 
omission, or as soon as notice thereof, either agree with the omitted parties 
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upon the proper assessments and award the damages or assess such benefits, 

make such assessments for construction and make such additional 

assessments against the omitted lands and corporations, and award such 

damages as shall be just, and report the facts, together with such 

assessments and awards, to the court. 
History: En. Sec. 75, Ch. 129, L. 1921. 


7340. Procedure to exempt lands. Any owner of land, or any interest 
in land, within the drainage district, who claims that his land in said 
district is exempt from liability for, or lien of any assessment for con- 
struction or repairs, or any additional assessment by said commissioners 
levied against the same, whether said assessment be the first or any 
subsequent assessment or questions the legality of such assessment, may at 
any time, on ten days’ notice or order to show cause, be brought before 
the court having jurisdiction and required to show cause why said land 
should not be bound by all drainage district assessments in any report or 
reports of the commissioners of said district assessed against the same. 
The presumption shall be in favor of the regularity of such assessments, 
and they shall stand as valid assessments unless the owner of such land, 
or some interest therein, shall show that said assessment is inequitable, or 
_ is void because the lands were not subject to assessment in the first instance. 
History: En. Sec. 76, Ch. 129, L. 1921. 


7341. Same—Owner to assert claims—Appeals. On the return day of 
said notice, or order to show cause, the said owner shall, in writing, verified 
on oath, state the facts on which his claim is based. If he fails to appear 
and set forth such facts, upon the filing of the proof of service of such 
notice, or order to show cause upon him when notice is necessary, an order 
shall be made by the court confirming such assessment or assessments, 
which order shall be final and conclusive, unless appealed from to the 
supreme court within thirty days. The court may adjourn the hearing 
on said return day and thereafter, and if on the return day, or adjourned 
day, a trial is found necessary, the court shall fix the time and place of 
trial, and frame all necessary issues as provided in section 7268. 

History: En. Sec. 77, Ch. 129, L. 1921. 


7342. Illegal assessments—Cost—How defrayed. In case the court 
decides that such lands could not, at the time said assessments were made, 
be assessed for drainage purposes, and that said assessment or assessments 
are void, the commissioners shall levy an additional assessment on all of 
the assessable lands and corporations in said district based on the last 
assessment of benefits approved by the court, to pay the sum lost to the 
district by reason of the void assessment, or shall pay said sum out of 
the general funds of the district. 

History: En. Sec. 78, Ch. 129, L. 1921. 


7343. Borrowing money—Procedure to issue notes or bonds. The 
commissioners may borrow money not exceeding the amount of assessment 
for the cost of construction and additional assessments, as provided in 
section 7327, unpaid at the time of borrowing, for the construction or 
repair of any work which they shall be authorized to construct or repair, 
or for the payment of any indebtedness which they may have lawfully 
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incurred, and may issue notes or negotiable coupon bonds on the district, 
bearing interest at a rate not to exceed six per centum per annum, payable 
semi-annually and not running beyond one year after the payment of the 
last instalment of the assessment, on account of which money is borrowed, 
shall fall due. Before the issuance of said notes or bonds, the commission- 
ers shall pass a resolution providing for the issuance of such notes or 
bonds, which said resolution shall fix the rate of interest which said notes 
or bonds shall bear, not exceeding six per centum per annum, payable 
semi-annually, the time of payment and, if redeemable before maturity, 
the date thereof, and shall prescribe the denominations, not exceeding one 
thousand dollars, and form thereof, and may provide that both the 
principal and interest of said notes and bonds shall be payable at some 
convenient banking house, or trust company’s office, to be named in said 
notes or bonds; such notes or bonds shall bear the signature of the 
president of the drainage district and shall be signed by the secretary of 
such drainage district, and the coupons attached to the notes or bonds 
shall be signed by the president and secretary; provided, the facsimile 
signatures of the president and secretary may be affixed to the coupons 
only when so recited in the notes or bonds, and the corporate seal of the 
drainage district shall be affixed to each of the notes or bonds. Upon 
execution, the notes or bonds shall be deposited with the county treasurer, 
who shall register the same in a book for that purpose, which shall’ 
show the number and amount of each note or bond, its date, the date 
payable and redeemable, where payable, the person to whom issued, and 
upon sale of the said notes or bonds, the county treasurer shall deliver 
the same to the person or persons to whom sold, upon their making 
payment for the same; said notes or bonds may be sold by the commis- 
sioners at either public or private sale, either with or without advertise- 
ment as they may deem it to the best interests of the district; said notes 
or bonds shall not be sold at less than ninety per cent. of their face value; 
said notes or bonds shall not be held to make the commissioners personally 
liable, but shall constitute a lien upon the assessments for the repayment 
of the principal and interest of such notes or bonds. 

In case any moneys derived from bonds sold to pay for the original 
construction of said improvement, now or hereafter, remains on hand after 
the work is completed in original construction, and paid for, and not 
raised for damages unpaid for, such residue may be used in the mainte- 
nance and repair, as in this act provided before making assessments for 
such maintenance and repair. 

History: En. Sec. 79, Ch. 129, L. 1921. 


7344, Refunding indebtedness of district. And the court may, on 
the petition of the commissioners, authorize them to refund any lawful 
indebtedness of the district by taking up and canceling all of its out- 
standing notes and bonds, as fast as they become due, or before, if the 
holders thereof will surrender the same, and issuing in lieu thereof new 
notes or bonds of such district, payable in such longer time as the court 
shall deem proper, not to exceed in the aggregate the amount of all notes 
and bonds of the district then outstanding, and the unpaid accrued interest 
thereon, and bearing interest not exceeding six per cent. per annum. 

History: En. Sec. 80, Ch. 129, L. 1921. 
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_ 7345. Contracts—How let—Advertisement. In all cases where the 
work to be done at any one time under the direction of the commissioners 
shall, in their opinion, cost to exceed twenty-five hundred dollars, the 
same shall be let to the lowest responsible bidder, and the commissioners 
shall advertise for sealed bids, by notice published in some newspaper 
published in the county in which the petition is filed, and may advertise 
in one or more newspapers published elsewhere. If there be no newspaper 
published in the county in which the petition is filed, they shall advertise 
in some newspaper published in an adjoining county, which said notice 
shall particularly set forth the time and place when and where the bids 
advertised will be opened, the kind of work to be let, and the terms of 
payment. Said commissioners may continue the letting from time to time, 
if in their judgment the same shall be necessary, and. shall reserve the 
right to reject any and all bids. 
History: En. Sec. 81, Ch. 129, L. 1921. 


7346. Interest of commissioners in contracts forbidden. And they 
shall not, during their term of office, be interested, directly or indirectly, 
in any contract for the construction of any drain, ditch, levee, or other 
work in such drainage district or in the sale of materials therefor, or in 
the wages of or supplies for men or teams employed on any such work in 
said district. 

History: En. Sec. 82, Ch. 129, L. 1921. 


7347. Payment or tender of damages—Deposit with clerk of court. 
The damages allowed to the owners of lands shall be paid or tendered 
before the commissioners shall be authorized to enter upon the lands, for 
damage to which the award is made, for the construction of any drains, 
ditches, or levees proposed thereon. If the owner is unknown or there 
shall be a contest in regard to the ownership of the land, or the owner 
will not receive payment, or there exists a mortgage or other lien against 
the same, or the commissioners cannot for any other reason pay him, they 
may deposit the same damages with the clerk of the court, for the benefit 
of the owner or parties interested, to be paid or distributed as the court 
shall direct, and such payment shall have the same effect as the tender 
to and acceptance of the damages awarded by the true owner of the land. 
This section shall not, however, prevent said commissioners, their agents, 
servants, and employees going upon said lands to do any and all work 
found necessary prior to making their assessment of benefits and award 
of damages, and the trial on their report thereof. 

History: En. Sec. 83, Ch. 129, L. 1921. 


7348. Drains—How laid out. When practicable, said drains herein 
provided for shall be laid out and constructed on the side of public high- 
ways or along natural water courses. 

History: En. Sec. 84, Ch. 129, L. 1921. 


7349. Procedure to bring other drained lands into district. Whenever 
any drained lands outside a drainage district are receiving the benefits of 
the drains of said district, by direct or indirect, natural or artificial con- 
nection therewith, the commissioners of said district may report said facts 
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to the court and ask that said lands, describing them, be brought into said 
district and assessed for the benefits by them pocaived from the drains, 
ditches, or levees of said district. 

History: En. Sec. 85, Ch. 129, L. 1921. 


7350. Same—Order to show cause. Upon the filing of said report the 
court shall order the owners of such lands to be notified of the filing of 
said report and the contents.thereof, and shall require such owners to 
show cause at a time and place therein fixed, not less than twenty days 
thereafter, why their said lands should not be brought into said district 
and assessed for said benefits. 

History: En. Sec. 86, Ch. 129, L. 1921. 


7351. Same—Protest against confirmation of report—Trial of issues. 
At the time and place fixed for hearing said report any of said landowners 
may appear and remonstrate against the confirmation of said report. All 
remonstranees shall be in writing, verified, and shall set forth the facts 
on which they are based. All issues arising on said report shall be tried 
by the court without a jury. 

History: En. Sec. 87, Ch. 129, L. 1921. 


7352. Same—Findings of court. If the court shall find that said lands 
or any of them are receiving the benefits of any such drain, ditch, or levee, 
the court shall so find in writing, and shall order said lands to be annexed 
to and made a part of said district, and benefits to be assessed against the 
same by the commissioners of said district. 

History: En. Sec. 88, Ch. 129, L. 1921. 


7353. Same—Order to be conclusive—Appeals. Said order shall be 
final and conclusive unless appealed from to the supreme court within 
thirty days from the date of entry thereof. 

History: En. Sec. 89, Ch. 129, L. 1921. 


7354. Assessments against annexed lands. Said commissioners shall, 
after the time for appeal is past, assess against each parcel, tract, and 
easement of and said annexed lands reasonable and just benefits, and shall 
assess against said lands for construction and repairs such sums as shall 
be just. If lands similarly situated and benefited are found in said 
district, the annexed lands shall be assessed a like sum of benefits and 
damages as said lands in the said district to which they are sought to be 
annexed, and a sum for construction of said work which shall be equal to 
all sums assessed for the complete construction of the drainage system in 
the district to which they are sought to be annexed against lands having 
the same assessment of benefits in said district. 

History: En. Sec. 90, Ch. 129, L. 1921. 


7355. Confirmation of report—Procedure. The commissioners shall file 
their said report and assessments in court; the court shall, by order, require 
said owners to show cause at a time and place therein fixed, not less than 
twenty days after the service of said order, why said report and 
assessments should not be confirmed. And on the hearing of said order to 
show cause, if a jury trial is demanded, the court shall frame issues on 
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benefits and damages and impanel a jury or adjourn the hearing thereon 
until some term of court when a jury is in attendance and take the 
verdict of a jury on such issues. All other issues arising on said report 
shall be tried by the court. The court shall order all necessary amend- 
ments of said report and make written findings of fact, and when said 
report is amended shall by order confirm the same. 

History: En. Sec. 91, Ch. 129, L. 1921. 


7356. Court supervises commissioners—Regulation of bonds. The court 
shall at all times have supervision of said commissioners, and may at any 
time require them to make a report on any matter or matters connected 
with their duties as commissioners, and after due hearing may remove 
from office any or all of said commissioners for neglect of duty or mal- 
feasance in office, or for other good cause. The court may at any time 
require the commissioners to give new bonds to the clerk of the court 
and may fix the amount thereof, and said bonds shall be submitted to the 


court or the presiding judge thereof for approval. 
History: En. Sec. 92, Ch. 129, L. 1921. 


7357. Assessments to have effect of judgment—How collected. Each 
and every sum assessed for construction, for additional assessment, or for 
repairs against any land or against any corporation, as soon as such 
assessment is confirmed by the court, shall be and is declared to be a 
judgment of the district court, in favor of said drainage district and 
against said land or corporation, and unless some other method of collec- 
tion is herein provided, shall be collected.in the same manner as any other 
money judgment is collected; provided, that whenever said assessment 
is a lien upon land, it shall only be collected out of said land on which 
it is a lién. 

History: En. Sec. 93, Ch. 129, L. 1921. 


7358. Change in assessments not to affect bonds. No bonds or other 
money obligations issued by any drainage district shall be adversely 
affected by any subsequent change in assessments of benefits. 

History: En. Sec. 94, Ch. 129, L. 1921. 


7359. Presumption as to regularity acts of commissioners—Burden of | 
proof. Commissioners of drainage districts are hereby declared to be 
public officers. The presumption shall be in favor of the regularity and 
validity of all their official acts. Whenever any report of the commissoners 
of any drainage district or any part of any such report is contested, 
remonstrated against, or called in question, the burder of proof shall rest 
upon the contestant, remonstrant, or questioner. 

History: En. Sec. 95, Ch. 129, L. 1921. 


7360. Waiver of defective service. In case of failure to serve any 
notice of any proceeding or hearing in this chapter provided for, upon 
any person or corporation, such person or corporation may appear in open 
court and waive such defect of service, or may waive it by filing in court 
or delivering to the commissioners of the drainage district to be filed 
in court a written waiver of such defect, in which waiver said defect 
shall be described; which waiver shall be signed by such party and 
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witnessed and acknowledged before a proper officer having power to 
take acknowledgments of deeds. 
History: En. Sec. 96, Ch. 129, L. 1921. 


7361. Landowners may agree to omitted assessments. In case of 
omission to assess any corporation or land that should be assessed for 
benefits, or construction, or repairs, or additional assessments, or to award 
damages, said omitted party and the owner of omitted land may in 
writing agree with the commissioners of said district what the assessment 
should be against said land, or against said corporation, or what said 
damages should be, and such agreement shall be acknowledged and wit- 
nessed as provided above for waivers, and be filed in the court. 

History: En. Sec. 97, Ch. 129, L. 1921. 

7362. Construction of act. The provisions of this act shall be liberally 
construed to promote the public health and welfare by reclaiming wet or 
overflowed lands, building embankments or levees, and the preservation 
of any system of drainage heretofore constructed according to law. 

History: En. Sec. 98, Ch. 129, L. 1921. 


7363. Assessments not to be obstructed by preliminary defects. The 
collection of any assessments made by the commissioners for construction 
and confirmed by the court, shall not be restrained or obstructed by 
reason of any omission, imperfection, or defect in the organization of any 
district or in any proceedings occurring prior to the order confirming the 
assessments of benefits, but such.order shall be conclusive as to the regu- 
larity of all proceedings relating to the assessments of benefits unless 
appealed from within thirty days after the entry of such order. 

History: En. Sec. 99, Ch. 129, L. 1921. 


7364. Repealing clause—Exceptions. Except as hereinafter provided, 
the provisions of chapter 147 of the session laws of 1915, chapter 144 of 
the session laws of 1909, sections 2403 to 2497, both inclusive, of the 
Revised Codes of Montana for 1907, and all acts and parts of acts in 
conflict herewith, are hereby repealed; provided, however, that where any 
drainage district shall have already been organized under the provisions 
of any of the laws in this section referred to, and shall have issued bonds, 
warrants, or other evidence of indebtedness, or entered into any contract 
of purchase or construction, nothing herein contained shall be construed 
as affecting the rights of the holders of said bonds, warrants, or other 
evidence of indebtedness, or of any person, persons, corporation, or asso- 
ciation parties to such contract or contracts with said district; provided 
further, that within sixty days after the passage and approval of this 
act the drain commissioner of each county within the state shall certify 
to the district court of the county for which he is appointed a full, true, 
and correct list and description of all drainage districts theretofore 
created and then existing in such county under any of the laws in this 
paragraph referred to, and thereupon the court or judge shall appoint 
three commissioners for each of said districts which then had outstanding 
any warrants, bonds, or other evidence of indebtedness, or which is party 
to any uncompleted contract with any person, persons, corporation, or 
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association. The commissioners so appointed shall qualify and organize 
as a board as in this act provided, and shall thereafter carry on all the 
work and business of the district for which they are appointed in the 
same manner as is provided for the conduct of the business of drainage 
districts. to be organized hereunder. 

History: En. Sec. 100, Ch. 129, L. 1921. 


CHAPTER 40. 
LOCATION AND RECORD OF MINING AND MILLSITE CLAIMS. 


Section 7365. Discovery—Notice—Marking Boundaries—Sinking Shaft. 
7366. Record of Certificate of Location. 
7367. Effect of Harlier Recorded Mining Locations. 
7368. Recording of Affidavit of Performance of Annual Work. 
7369. Millsites. 
7370. Relocation of Abandoned Claim, 
7371. Rights of Relocator. 
7372. Amended Location. 
7373. Relocation by Owner. 
7374. Amendment or Relocation Not a Waiver of Acquired Rights. 
7375. Rights of Third Persons Not Affected. 
7376, Validating Locations Heretofore Made. 
7377. Defective Locations Good Against Persons With Notice. 
7378. Effect of Patent. 
7379. Amended Locations. 
7380. Effect of Amended or Additional Declaratory Statement. 
7381. Location of Mining Claims on State Land. 


7365. Discovery—Notice—Marking boundaries—Sinking shaft. Any 
person who discovers upon the public domain of the United States, within 
the state of Montana, a vein, lode, or ledge of rock in place, bearing gold, 
silver, cinnabar, lead, tin, copper, or other valuable deposits, or a placer 
deposit of gold, or other deposit of minerals having a commercial value 
which is subject to entry and patent under the mining laws of the United 
States, may, if qualified by the laws of the United States, locate a mining 
claim upon such vein, lode, ledge, or deposit in the following manner, viz.: 

1. He shall post, conspicuously, at the point of discovery, a written 
or printed notice of location, containing the name of the claim, the name 
of the locator (or locators, if there be more than one), the date of the 
location, which shall be the date of posting such notice, and the approxi- 
mate dimensions of area of the claim intended to be appropriated. 

2. Within thirty days after posting the notice of location, he shall 
distinctly mark the location on the ground so that its boundaries can be 
readily traced. It shall be prima facie evidence that the location is 
“properly marked if the boundaries are defined by a monument at each 
corner or angle of the claim, consisting of any one of the following kinds: 
(1) A tree at least eight inches in diameter, and blazed on four sides; (2) 
A post at least four inches square by four feet six inches in length, set 
one foot in the ground, unless solid rock should occur at a less depth, in 
which case the post should be set upon such rock, and surrounded in all 
eases by a mound of earth or stone at least four feet in diameter by two 
feet in height. A squared stump of the requisite size, surrounded by 
such mound, shall be deemed the equivalent of a post and mound; (3) A 
stone at least six inches square by eighteen inches in length, set two-thirds 


521 


7365 | ACQUISITION OF PROPERTY. [Part 1V 


of its length in the ground, with a mound of earth or stone alongside at. 


least four feet in diameter by two feet in height; or (4) A boulder at 
least three feet above the natural surface of the ground on the upper side. 
Where other monuments, or monuments of lesser dimensions than those 
above described, are used, it shall be a question for the jury, or for 
the court where the action is tried without a jury, as to whether the 
location has been marked upon the ground so that its boundaries can 
be readily traced. Whatever monument is used, it must be marked with 
the name of the claim and the designation of the corner, either by number 
or cardinal point. 

3. Within sixty days after posting such notice, he shall sink a shaft 
upon the vein, lode, or deposit, at or near the point of discovery, to be 
known as the discovery shaft. Such shaft shall be sunk to the depth of 
at least ten feet, vertically, below the lowest part of the rim of such shaft 
at the surface, or deeper if necessary to disclose the vein or deposit 
located, and the cubical contents of such shaft shall be not less than one 
hundred and fifty cubic feet; provided, that any cut or tunnel which 
discloses the vein, lode, or deposit, located at a vertical depth of at least 
ten feet below the natural surface of the ground, and which constitutes 
at least one hundred and fifty feet of excavation, shall be deemed the 
equivalent of such shaft; and provided also, that where the vein, lode, 
or deposit located is disclosed at a less vertical depth than ten feet, any 
deficiency in the depth of the discovery shaft, cut, or tunnel may be 
compensated for by any horizontal extension of such working, or by any 
excavation done elsewhere upon the claim, equaling, in cubical contents, 
the cubical extent of such deficiency; but in every case at least seventy- 
five cubic feet of excavation shall be made at the point of discovery. 

History: En. Sec. 1, Ch. 16, L. 1907; 807; Gamer v. Glenn, 8 Mont. 371, 20 Pac. 


Sec. 2283, Rev. C. 1907. Cal. Civ. C. Sec. 
1426. 


Note.—This section appeared in part as 
section 3610, Political Code 1895. Earlier 
acts were those of February 11, 1876, gov- 
erning location of quartz claims, appearing 
as sections 1477 and 1478, Fifth Division 
Compiled Statutes 1887. 


The law contemplates that the location 
of a mining claim shall consist of a num- 
ber of distinct acts which are independ- 
ent of each other. The last that may be 
done does not relate back to the first, and 
all must be performed before a legal loca- 
tion exists. Gonu v. Russell, 3 Mont. 358, 
363; McKay v. McDougall, 25 Mont. 258, 
266, 64 Pac. 669; Thornton v. Kaufman, 
40 Mont. 282, 286, 106 Pac. 361. 

For decisions as to the requisites of a 
valid location of a mining claim and the 
sufficiency or insufficiency of notice of 
location and declaratory statement under 
former statutes, see, generally, McBurney 
v. Berry, 5 Mont. 300, 5 Pac. 867; Garfield 
Min. & Mill. Co. v. Hammer, 6 Mont. 53, 
8 Pac. 153; Upton v. Larkin, 7 Mont. 449, 
17 Pae. 728; O’Donnell v. Glenn, 8 Mont. 
248, 19 Pac. 302; Flick v. Gold Hill & Lee 
Mountain Min. Co., 8 Mont. 298, 20 Pac. 


654: Freezer v. Sweeney, 8 Mont. 508,. 
21 Pac. 20; O’Donnell vy. Glenn, 9 Mont. 
452, 23 Pae. 1018; Metcalf v. Prescott, 
10 "Mont. 281, 25 "Pac. 1037; Shreve v. 
Copper Bell Min. Co., 11 Mont. 309, 28 Pae. 
315; Brownfield v. Bier, 15 Mont. 403, 39 
Pac. 461; McCowan v. Maclay, 16 Mont. 
234, 40 Pae. 602; Bramlett v. Flick, 23. 
Mont. 95, 57 Pace. "869; Purdum v. Laddin, 
23 Mont. 387, 59 Pac. 153; MeKay v. Me- 
Dougall, 25 Mont. 258, 64 Pac. 669; Walker 
v. Pennington, 27 Mont. 369, 71 Pac. 156; 
Wilson vy. Freeman, 29 Mont. 470, 75 Pac. 
84; Mares v. Dillon, 30 Mont. 117, 75 Pac. 
963; Hickey v. Anaconda Copper Min, Co., 
33 Mont. 46, 81 Pac. 806; Dolan v. Pass- 
more, 34 Mont. 277, 85 Pac. 1034; Helena 


Gold a" Iron Co. v. Baggaley, 34 Mont. 464, © 


87 Pac. 455; Butte Consolidated Min. Co. 
v. Barker, 35 Mont. 327, 89 Pac. 302; 
Butte Northern Copper Co. v. Radmilo- 
vich, 39 Mont. 157, 101 Pac. 1078; Tigge- 
man vy. Mrzlak, 40 "Mont. 19, 105 Pac. Us 
Giberson v. Tuolumne Copper Min. Co., 
41 Mont. 396,109 Pac. 974; Consolidated 
ete. Min. Co. v. Struthers, 41 Mont. 565, 
575, 111 Pae. 152. 

A location of a mining claim is not made 
by taking possession alone, but by work- 
ing on the ground, recording, and doing 
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whatever else is required for that pur- 
pose by the acts of congress and the local 
laws and regulations. Upton v. Larkin, 
5 Mont. 600, 603, 6 Pac. 66; Garfield M. & 
M. Co. v. Hammer, 6 Mont. 53, 59, 8 Pae. 
153; Purdum v. Laddin, 23 Mont. 387, 389, 
59 Pac. 153. 

State statutes providing additional re- 
quirements for valid location of mining 
claims to those imposed by acts of con- 
gress are not in violation of the U.S. con- 
stitution and acts of congress. While the 
validity of a law of the territory requir- 
ing a location notice to be verified was 
doubted in Wenner v. McNulty, 7 Mont. 
30, 36, 14 Pac. 643, the power of the legis- 
lature to impose additional burdens upon 
the locator of a mining claim is now 
definitely settled. O’Donnell vy. Glenn, 
8 Mont. 248, 255, 19 Pac. 302; Metealf v. 
Prescott, 10 Mont 283, 293, 25 Pac. 1037; 
McCowan v. Maclay, 16 Mont. 234, 235, 
40 Pac. 602; Berg v. Koegel, 16 Mont. 266, 
267, 40 Pac. 605; Purdum v. Laddin, 23 
Mont. 387, 389, 59 Pac. 154. The right of 
the legislature to provide rules for the 
marking of the boundaries of mining 
claims, to provide for a record of such 
claim, and what. the recorded paper must 
contain, is fully settled in this state. 
Baker v. Butte City Water Co., 28 Mont. 
222, 226, 72 Pac. 617; affirmed in Butte 
Citys Water ’Co..v-) Baker, 196 Ul] S2129. 
In addition to the acts required by the 
federal statutes, the state might rightfully 
exact of the locator of a quartz lode min- 
ing claim the doing of development work 
and the filing for record of a declaratory 
statement. Mares v. Dillon, 30 Mont. 117, 
129, 75 Pace. 963; Butte Consolidated Min. 


Co. v. Barker, 35 Mont. 327, 341, 89 Pac. 
302; Orton v. Bender,:43 Mont. 263, 266,. 


115 Pac. 406. 

There can be no valid location of a min- 
ing claim without a discovery and a com- 
’ plianece with the requirements of the state 
statute. Upton v. Larkin, 7 Mont. 449, 
456, 17 Pac. 728; Sanders v. Noble, 22 
Mont. 110, 117, 55 Pac. 1037; Baker v. 
Butte City Water Co., 28 Mont. 222, 226, 
72 Pace. 617; Ferris v. McNally, 45 Mont. 
20, 25, 121 Pac. 889. 

Though a locator has posted a notice 
under state and federal statutes stating 
the general course of the vein, he may, 
within ninety days, swing his claim in 
any direction required to include the vein, 
where no bad faith is shown. Sanders vy. 
Noble, 22 Mont. 110, 117, 55 Pac. 1037. 

Where the locator of a lode mining 
claim failed to comply with the require- 
ments of the statute relative to complet- 
ing his location after the posting of his 
declaratory statement, and another made 
a location conflicting with the claim of 
the prior discoverer, the area in conflict 
did not revert to the public domain, but 
inured to the benefit of the junior locator 
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who, by performing the necessary work 
required by statute, became entitled to 
the possession of it. Helena Gold & Iron 
Co. v. Baggaley, 34 Mont. 464, 475, 87 Pae. 
455. See Street v. Deita Mining Co., 42 
Mont. 371, 381, 112 Pac. 701; Ferris v. 
MeNally, 45 Mont. 20, 27, 121 Pac. 889. 


Relative to the successive steps for mak- 
ing a valid location of a quartz lode min- 
ing claim, see Butte Consolidated Min. Co. 
v. Barker, 35 Mont. 327, 333, 89 Pac. 302, ~ 
90 Pace. 177; Butte Northern Copper Co. v. 
Radmilovich, 39 Mont. 157, 162, 101 Pace. 
1078; Thornton v. Kaufman, 40 Mont. 282, 
286, 106 Pac. 361; Orton v. Bender, 43 
Mont. 263, 265, 115 Pac. 406. 


Under Political Code of 1895 the only 
way the locator of a quartz lode mining 
claim could manifest his intention to claim 
the ground embraced within his bound- 
aries, in good faith under the mining laws, 
was by means either of a discovery shaft 
or a cross-cut sunk or made from an open- 
ing upon the claim sought to be located, 
and not upon grounds over which he had 
not complete control as a matter of right, 
or from which he might be excluded at 
any time at the option of another. Butte 
Consolidated Min. Co. v. Barker, 35 Mont. 
327, 334, 89 Pac. 302. 


Where the locator had posted his notice 
a considerable distance away from the 
point of discovery, but about a month 
thereafter sank his discovery shaft at the 
point where he posted his notice, and in 
the meantime another had made discovery 
and posted his notice, the location of the 
former must be postponed to the date 
when he posted his notice at the point 
of discovery because of the intervening 
rights of the latter. Butte Northern Cop- 
per Co. v. Radmilovich, 39 Mont. 157, 162, 
163, 101 Pac. 1078. 

By discovery and the posting of notice 
of claim, the discoverer acquires a right 
to make a location to the exclusion of one 
who thereafter enters and makes a loca- 
tion pending the time allowed by this 
section to complete the marking of the 
boundaries and the required excavation 
work. Ferris v. McNally, 45 Mont. 20, 26, 
121. Pac. 889. 


For articles on “Mines and Minerals,” 
see Cal, Jur. and 18 R. C. L. 1087. | 

Discovery of minerals sufficient to sup- 
port mining claim, see note in 15 Ann. Cas. 
6282139 A. SR. Ler 7a. Ro As@ CNS.) 
819. 

Provision for, and purpose of, marking 
location of mining claim on ground, see 
mote in 7 lL, R. A. (N. 8S.) 856. 

Acquisition of title to mines or minerals 
by adverse possession, see notes in 13 
L. R. A. 372; 76 A. S. RB. 485; 140 A. S. R. 
951; 6 Ann. Cas. 142; Ann. Cas. 1912D, 
1199; Ann. Cas. 1917E, 641. 
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7366. Record of certificate of location. Within sixty days after 
posting the notice of location, and for the purpose of constituting con- 
structive notice of the location, the locator shall record his location in 
the office of the county clerk of the county in which such mining claim 
is situated. Such record shall consist of a certificate of location con- 
taining : 

1. The name of the lode or claim. 

2. The name of the locator or locators, if there be more than one. 

3. The date of location, and such description of said claim, with refer- 
ence to some natural object or permanent monument, as will identify the 
claim. 

4. In the case of a lode claim, the direction and distance claimed 
along the course of the vein each way from the discovery shaft, cut, or 
tunnel, with the width claimed on each side of the center of the vein. 

3. In the case of a placer claim, the dimensions or area of the claim, 
and the location thereon on the discovery shaft, cut, or tunnel. 


6. The locator and claimant, at his option, may also set forth, in-such 
certificate of location, a description of the discovery work, the corner 
monuments, and the markings thereon, and any other facts showing a 
compliance with the provisions of this law. Such certificate of location 
must be verified, before some officer authorized to administer oaths, 
by the locator, or one of the locators if there be more than one, or by 
authorized agent. In the case of a corporation, the verification may be 
made by any officer thereof, or by an authorized agent. When the veri- 
fication is made by an agent, the fact of the agency shall be stated in the 


affidavit. 


A certificate of location so verified, or a certified copy thereof, 


is prima facie evidence of all facts properly recited therein. 


History: Ap. p. Sec. 3612, Pol. C. 1895; 
amd. Sec. 2, p. 141, L. 1901; amd. Sec. 2, 
Ch. 16, L. 1907; Sec. 2284, Rev. C. 1907. 


The provisions of local statutes rela- 
tive to the location and recording notice 
of the location of mining claims are not 
only valid, but they are mandatory, and 
must be substantially complied with in 
order that the locator may acquire any 
right under his location. Gonu v. Russell, 
3 Mont. 358, 362; Purdum v. Laddin, 23 
Mont. 387, 389, 59 Pac. 153; Walker v. 
Pennington, 27 Mont. 369, 376, 71 Pace. 
156; Baker v. Butte City Water Co., 28 
Mont. 222, 226, 72 Pac. 617; affirmed in 
Butte City Water Co. v. Baker, 196 U. 8S. 
119; Hahn vy. James, 29 Mont. 1, 4, 73 Pace. 
965; Wilson v. Freeman, 29 Mont. 470, 
474, 75 Pac. 84; Mares v. Dillon, 30 Mont. 
117, 131, 75 Pac. 963; Dolan v. Passmore, 
34 Mont. 277, 279, 85 Pac. 1034; Helena 
etc. Iron Co. v. Baggaley, 34 Mont. 464, 
469, 87 Pac. 455; Butte Northern Copper 
Co. v. Radmilovich, 39 Mont. 157, 161, 
101 Pace. 1078. 

A declaratory statement of location of 
quartz mining claim, required to be re- 
corded, must be under oath. Russell v. 
Hoyt, 4 Mont. 412, 421, 2 Pace. 25; Me- 
Burney v. Berry, 5 Mont. 300, 302, 5 Pae. 


567; O’Donnell v. Glenn, 8 Mont. 248, 255, 
19 Pace. 302; O’Donnell v. Glenn, 9 Mont. 
452, 460, 23 Pac. 1018; Metealf v. Pres- 
cott, 10 Mont. 283, 293, 25 Pac. 1037; Mat- 
tingly v. Lewisohn, 13 Mont. 508, 519, 25 
Pac. 111; Davidson vy. Bordeaux, 15 Mont. 
245, 251, 38 Pac. 1075; Brownfield v. Bier, 
15 Mont. 403, 416, 39 Pac. 461; McCowan 
v. Maclay, 16 Mont. 234, 236, 40 Pac. 602. 
In O’Donnell v. Glenn, 8 Mont. 248, 19 
Pace. 302, the supreme court held that a 
declaratory statement which does not con- 
tain the required affidavit is void, and that 
decision has since then been followed uni- 
formly. Washoe Copper Co. v. Junila, 43 
Mont. 178, 183, 115 Pac. 916. See Hickey 
v. Anaconda Copper Min. Co., 33 Mont. 46, 
62, 81 Pac. 806. 

A location notice, the affidavit to which 
did not contain notarial evidence that the 
party making it took an oath, or was ever 
present before the officer, was held to be 
sufficient. Metcalf v. Prescott, 10 Mont. 
283, 294, 25 Pac. 1037. So, too, an affi- 
davit to the declaratory statement of a 
quartz location, which disclosed that the 
statement was sworn to one year before 


the location of the lode, was considered 


fatal to the validity of the location in 
the absence of proof that the affidavit was 
wrongly dated by mistake of the notary. 
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Berg v. Koegel, 16 Mont. 266, 267, 40 Pac. 
605. But where it appeared that the de- 
claratory statement was sworn and sub- 
seribed to before an officer having power 
to administer an oath, it was valid al- 
though affiant’s name did not appear in 
the body of the instrument. Davidson v. 
Bordeaux, 15 Mont. 245, 251, 38 Pac. 1075. 

The declaratory statement of a mining 
location required to be filed for record 
cannot be supplemented by proof of what 
was actually done in the premises. Hahn 
v. James, 29 Mont. 1, 4, 73 Pac. 965; 
Dolan v. Passmore, 34 Mont. 277, 280, 
85 Pac. 1034. 

An affidavit to a declaratory statement 
of a quartz mining claim, made on in- 
formation, has been held sufficient under 
a former statute in Wenner v. McNulty, 
7 Mont. 30, 35, 14 Pac. 643, and the fact 
that the locator verified the statement on 
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information only, instead of on his per- 
sonal knowledge, did not render the state- 
ment void under a statute requiring such 
statement to be verified by the “oath of 
the locator.’ In the absence of proof 
tending to impeach the truth of the facts 
stated in a declaratory statement for a 
mining claim, it is immaterial to an ad- 
verse locator that the declaration was 
verified on information only. Mares v. 
Dillon, 30 Mont. 117, 134, 75 Pac. 963. 

Recorded certificates of location may 
becloud the title when apparently valid 
but actually, under the mining law, in- 
valid. Hopkins v. Walker, 244 U. S. 486, 
491. 


Provisions for record of location by 
state and territorial statutes, see note in 
7L. BR. A. (N. 8.) 865. 


7367. Effect of earlier recorded mining locations. All placer mining 


locations or locations of valuable mineral deposits, which have heretofore 
been recorded in the office of the county clerk or recorder, have the same 
force and effect where the rights of third persons had been authorizd by 
law, except in cases where the rights of third persons had been acquired 
before the passage of this code; and such record is entitled to be admitted 
in evidence in any court. 


History: En. Sec. 3613, Pol. C. 1895. Note.—This section did not appear in 


the Revised Codes of 1907. 


7368. Recording of affidavit of performance of annual work. The 
owner of a lode or placer claim who performs or causes to be performed 
the annual work, or makes the improvements required by the laws of the 
United States in order to prevent the forfeiture of the claim, may, within 
twenty days after the annual work, file in the office of the county clerk 
of the county in which such claim is situated an affidavit of his own, or an 
affidavit of the person who performed such work or made the improve- 
ments, showing: 

1. The name of the mining claim, and where situated; 

2. The number of days’ work done, and the character and value of the 
improvements placed thereon; 

3. The date of performing such work, and of making the improve- 
ments ; 

4, At whose instance the work was done or the improvements made; 

5. The actual amount paid for work and improvements, and by whom 
paid when the same was not done by the owner. 

Such affidavits, or a certified copy thereof, are prima facie evidence of 


the facts therein stated. 

History: En. Sec. 1483, 5th Div. Comp. 
Stat. 1887; amd. Sec. 3614, Pol. C. 1895. 
Cal. Civ. C. Sec. 1426m. 


Note.—This section did not appear in 
the Revised Codes of 1907. 


Where labor performed as annual rep- 
resentation upon a mining claim is done 


* 


by other than the owner, it is not neces- 
sary that such work be actually paid for 
by the owner in order to be effectual for 
that purpose. Coleman v. Curtis, 12 Mont. 
301, 304, 305, 30 Pac. 266. 

Such statutes as this relate, not to the 
effect of doing the work, or making the 
improvements, as required by law, but to 
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the method of preserving prima facie evi- 
dence of the fact that such requirement 
has been fulfilled. Coleman y. Curtis, 12 
Mont. 301, 305, 30 Pac. 266; Davidson v. 
Bordeaux, 15 Mont. 245, 250, 38 Pac. 1075. 

The affidavit of annual representation is 
prima facie evidence of the facts recited, 
but oral evidence may be given to prove 
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that the work was done, and it will not be 
regarded as error to admit the affidavit. 
Davidson v. Bordeaux, 15 Mont. 245, 250, 
38 Pac. 1075. 


Performance of assessment work upon 
mining claim, see note in 83 A. 8S. R. 408. 


7369. Millsites. Millsite claims may be located and recorded in the 
same manner as other claims, except that no discovery or discovery work 
is required. Where a millsite claim is appurtenant to a-mining claim, the 
certificate of location of such millsite claim shall describe, by appropriate 
reference, the mining claim to which it is appurtenant. 


History: En. Sec. 3, Ch. 16, L. 1907; 


Cited or applied as section 2285, Revised 
Sec. 2285, Rey. C. 1907. 


Codes, in Hopkins v. Walker, 244 U. S. 
486, 491. 

7370. Relocation of abandoned claim. The relocator of an abandoned 
or forfeited mining claim may adopt as his discovery any shaft or other 
working, existing upon such claim at the date of the relocation, in which 
the vein, lode, or deposit is disclosed, but, in such shaft or other working, 
he shall perform the same discovery work as is required in the case of an 
original location. 

History: En. Sec. 4, Ch. 16, L. 1907; Sec. 2286, Rev. C. 1907. 


7371. Rights of relocator. The rights of a relocator of any aban- 
doned or forfeited mining claim, hereafter relocated, shall date from the 
posting of his notice of location thereon, and, while he is duly performing 
the acts required by law to perfect his location, his rights shall not be 
affected by any re-entry or resumption of work by the former locator 
or claimant. 

History: Sec. 2287, Rev. C. 1907. 
Note.—Sections 7371 to 7378 were en- 


Where mining claim subject to reloca- 
tion, see note in 68 L. R. A. 833. 


acted as sections 5 to 12, chapter 16, Laws 
of 1907, appearing as sections 2287 to 2294, 
Revised Codes 1907. 


Relocation of mining claims under for- 


Respective rights of one who relocates 
mining ground before, and one who relo- 
cates it after, the abandonment or for- 
feiture of a senior location, see note in 
TOWERS Re CAT CNS) 5 hoz. 


mer statutes. McKay v. McDougall, 25 
Mont. 258, 64 Pac. 669. 


7372. Amended location. A locator. or claimant may at any time 
amend his location, and make any change in the boundaries which does 
not involve a change in the point of discovery as shown by the discovery 
shaft, by marking the location as amended upon the ground, and filing an 
amended certificate of location conforming to the requirements of an 
original certificate of location. A defect in a recorded certificate of 
location may be cured by filing an amended certificate. 

History: Sec. 2288, Rev. C. 1907. See also history of Sec. 7371. 


7373. Relocation by owner. A locator or claimant may at any time 
relocate his own claim for any purpose, except to avoid the performance 
of annual labor thereon, and, by such relocation, may change the 
boundaries of his claim, or the point of discovery, or both, but such reloca- 
tion must comply in all respects with the requirements of this law as to 
an original location. 

History: En. Sec. 2289, Rev. C. 1907. See also history of Sec. 7371. 
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7374. Amendment or relocation not a waiver of acquired rights. 
Where a locator or claimant amends or relocates his own claim, such 
amendment or relocation shall not be construed as a waiver of any right 
or title acquired by him by virtue of the previous location or record 
thereof, except as to such portions of the previous location as may be 
omitted from the boundaries of the claim as amended or relocated. As to 
the portion of ground included both in the original location and the 
location as amended or relocated, he may rely either upon the original 
location or the location as amended or relocated, or upon both; provided, 
that nothing herein contained shall be construed as permitting the locator 
or claimant to hold a tract which does not include a valid discovery. 
History: En. Sec. 2290, Rev. C. 1907. See also history of Sec. 7371. 


7375. Rights of third persons not affected. No amendment or reloca- 
tion of a mining claim by the locator or claimant thereof shall interfere 
with the right of any third person existing at the time of such amend- 
ment or relocation. 

History: En. Sec. 2291, Rev. C. 1907. See also history of Sec. 7371. 


7376. Validating locations heretofore made. All mining locations, 
made and recorded under the laws of this state heretofore in force, that 
in any respect have failed to conform to the requirements of such laws, 
shall, nevertheless, in the absence of the rights of third persons accruing 
prior to the passage of this act, be valid, if the making and recording of 
such locations conform to the requirements of this act. 


History: Em. Sec. 2292, Rev. C. 1907. 
See also history of Sec. 7371. 


This section has a retroactive effect, and 
a failure to comply with the statutes as to 


recordation of locations is cured by sub- 
sequent issuance of patent. Butte & 
Superior Copper Co. v. Clark Montana 
Realty Co., 248 Fed. 609, 614. 


_ 877. Defective locations good against persons with notice. The 
period of time prescribed by this law for the performance of any act 
shall not be deemed mandatory where the act is performed before the 
rights of third persons have intervened, and no defect in the posted 
notice or recorded certificate shall be deemed material, except as against 
one who has located the same ground, or some portion thereof, in good 
faith and without notice. Notice to an agent, who makes a location in 
behalf of another, shall be deemed notice to his principal, and notice to 
one of several coclaimants shall be deemed notice to all. 


History: En. Sec. 2293, Rev. C. 1907. 
See also history of Sec. 7371. 


In an action in ejectment to recover pos- 
session of a mining claim, where defend- 
ants did not attempt to show title in 


utes, they were in no position to take 
advantage of alleged defects in the orig- 
inal and amended declaratory statements 
of location. Consolidated ete. Min. Co. v. 
Struthers, 41 Mont. 565, 575, 111 Pace. 152. 


themselves to the portion of the claim in 
dispute, either by location or any other 
method provided for by the federal stat- 


Cited or applied as section 2293, Revised 
Codes, in Heilman vy. Loughrin et al., 57 
Mont. 380, 188 Pae. 370. 


7378. Effect of patent. The issuance of a United States patent for a 
mining claim shall be deemed conclusive that the requirements of the 
laws of this state, relative to the location and record of such mining 
claim, have been duly complied with; provided, however, that where 
questions of priority are involved, the date of the location shall be an 
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issuable fact where it is claimed to have been prior to the date of the 


record of the location. 


History: En. Sec. 2294, Rev. C. 1907. 
See also history of Sec. 7371. 


Cited or applied as section 2294, Revised 
Codes, in Butte & Superior Copper Co. v. 
Clark-Montana Realty Co., 248 Fed. 609, 
614. : 

A locator, who had misdescribed his 
claim as running easterly and westerly, 
was entitled under this section to file an 
amended declaratory statement that the 


direction, to correspond to the staking of 
the claim on the ground. Wilson v. Free- 
man, 29 Mont. 470, 476, 75 Pac. 84. 


Conclusiveness of decision or findings of 
the land department where a patent has 
been issued, see notes in L. R. A. 1918D, 
597, 610, 623, 627, 630. 

Applicant’s rights to patent of mineral 
land under final receipt issued on void 
application, see note in Ann. Cas. 1912D, 


claim ran in a northerly and southerly 1317. : 


7379. Amended locations. If at any time the locator of any mining 
claim heretofore or hereafter located, or his successors or assigns, shall 
apprehend that his original declaratory statement was defective or 
erroneous, or that the requirements of law had not been complied with, or 
shall be desirous of changing his boundaries, or taking in any part of 
an overlapping claim which has been abandoned, or in ease his original 
declaratory statement was filed prior to the passage of this law and he 
shall be desirous of securing the benefit of this act, such locator, or his 
successors or assigns, may file an additional or amended declaratory 
statement subject to the provisions of this act; provided, that such 
relocation or filing of the amended or additional declaratory statement 
shall not interfere with the existing rights of others at the time of such 
relocation or filing of the amended or additional declaratory statement, 
and no such relocation or amended or additional declaratory statement, 
or other record thereof, shall preclude the claimant or claimants from 
proving any such title as he or they may have held under the previous 


location and notice thereof. 


History: En. Sec. 1, p. 56, L. 1901; 
re-en. Sec. 2295, Rev. C. 1907. Cal. Civ. C. 
Sec. 1426h. 


An amended declaratory statement re- 
lates back to the date of the original loca- 
tion, by virtue of the locator’s discovery, 
his prior possession, the posting of the 
notice, the marking of the boundaries, the 
doing of the necessary development work, 
and the attempted compliance with the 
law relating to the filing of the declara- 
tory statement for record. Butte Con- 
solidated Min. Co. vy. Barker, 35 Mont. 327, 
336, 89 Pac. 302. See Giberson v. Tuo- 
lumne Copper Min. Co., 41 Mont. 396, 400, 
109 Pac. 974. 

The addition of a word to the name of 
a mining claim in an amended declaratory 


statement was insufficient to invalidate 
the statement, where such statement de- 
clares on its face that it is an amended 
declaratory statement, and the ground em- 
braced therein is the same as in the orig- 
inal. Butte Consolidated Min. Co. v. Barker, 
35 Mont. 327, 337, 89 Pac. 302. 

An amended declaratory statement con- 
fers no rights which did not exist prior 
to the filing of the amended statement, but 
relates back to the first location. Mil- 
waukee Gold Extraction Co. v. Gordon, 
37 Mont. 209, 224, 95 Pac. 995. See Giber- 
son vy. Tuolumne Copper Min. Co., 41 Mont. 
396, 400, 109 Pac. 974. 


Authority for and purpose and nature of 
amended location, see note in 7 L. R. A. 
(N. 8.) 880. 


7380. Effect of amended or additional declaratory statement. Any 


amended or additional declaratory statement which may have heretofore 
been filed by a locator, or his successors or assigns, shall have the same 
force and effect and be subject to the same terms and conditions as 
though the same had been filed under the provisions of the preceding 
section. 


History: En. Sec. 2, p. 57, L. 1901; 
re-en. Sec. 2296, Rev. C. 1907. 


Cited or applied as section 2, Laws of 
1901, p. 56, Wilson v. Freeman 29 Mont. 
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470, 476, 75 Pac. 84; as section 2296, Re- 


7 v. Struthers, 41 Mont. 565, 575, 111 Pac. 
vised Codes, in Consolidated ete. Min. Co. 


152. 


7381. Location of mining claims on state land. The location of mining 
claims upon lands belonging to the state is provided for by sections 1905, 
1906 of the Political Code. 


Note.—New section recommended by code commissioner. 


CHAPTER 41. 
MINING—RIGHTS-OF-WAY. 


Section 7382. Owners of Mines Have Right-of-way. 


7383. Right-of-way for Road or Ditch. 

7384. Proceedings to Obtain Right-of-way. 

7385. Proceedings Before the Court. 

7386. Commissioners to Be Appointed. 

7387. Damage to Be Assessed by Commissioners. 

7388. Report of Commissioners May Be Set Aside. 

7389. Right-of-way May Be Upon Payment of Damages Assessed. 
7390. Appeal From the Assessment of Damages—How Taken. 
7391. Trial on Appeal. 

7392. Costs—How Paid. 

7393. Final Appeal May Be Taken to Supreme Court. 


7382. Owners of mines have right-of-way. The owner of a mining 
claim held under the laws of the United States by patent or otherwise, 
or under the local laws and customs of the state, has a right-of-way over 
and across the land or mining claim, patented or otherwise, of another, 
as prescribed in this chapter. 


History: Sec. 2297, Rev. C. 1907. 

Note.—Sections 7382 to 7391 were en- 
acted January 12, 1872, as sections 1 to 
10, pp. 597 to 599, Codified Statutes 1871; 
re-enacted as sections 886 to 895, Fifth Di- 
vision Revised Statutes 1879, and as sec- 


appearing as sections 2297 to 2306, Revised 
Codes 1907. 


Cited or applied as section 3630, Polit- 
i¢al Code, in M. O. P. Co. v. B. & B.C, 
M. Co., 25 Mont. 427, 429, 65 Pac. 420. 


tions 1495 to 1504, Compiled Statutes 1887; 
re-enacted with slight amendments as sec- 
tions 3630 to 3639, Political Code 1895, 


Conveyance of mineral land as includ- 
ing way of necessity thereto, see note in 
Ann. Cas. 1913B, 1108. 


7383. Right-of-way for road or ditch. Whenever a mine or mining 
claim is so situated that it cannot be conveniently worked without a road 
thereto, or a ditch to convey water thereto, or a ditch or a cut to convey 
the water therefrom, or without a flume to carry water and tailings 
therefrom, or without a shaft or tunnel thereto, which road, ditch, cut, 
flume, or tunnel must necessarily pass over, under, through, or across any 
lands or mining claims owned or occupied by another, such owner is 
entitled to a right-of-way for said road, ditch, cut, flume, shaft, or tunnel 
over, under, through, and across the lands or mining claims belonging to 
another, upon compliance with the provisions of this chapter. 


History: Sec. 2298, Rev. C. 1907. See Division, Compiled Statutes of 1887, in 
also history of Sec. 7382. Glass v. Basin M. & C. Co., 22 Mont. 151, 


Cited or applied as section 1496, Fifth ure a Net 


7384. Proceedings to obtain right-of-way. Whenever such owner 
desires to work a mine or mining claim, and it is necessary to enable him 
to do so successfully and conveniently that he should have a right-of-way 
for any of the purposes mentioned in the foregoing sections; and, if such 
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ACQUISITION OF PROPERTY. 
right-of-way has not been acquired by agreement between him and the 
owner of the land or claims over, under, across, and upon which he seeks 
to establish such right-of-way, it is lawful for him to present to the judge 
of the district court a complaint asking that such right-of-way be awarded 
to him. The complaint must be verified, and contain a particular descrip- 
tion of the character and extent of the right sought, a description of the 
mine or mining claim of the owner, and the mining claim or claims and 
the lands to be affected by such right-of-way, with the names of the 
occupants or owners thereof, and may also set forth any tender or offer 
hereinafter mentioned. 


History: Sec. 2299, Rev. C. 1907. See agreement with the owners of the lands 
also history of Sec. 7382. therefor. Glass v. Basin M. & C. Co., 22 
Mont. 151, 55 Pac. 1047. 


Where a mine owner desires to acquire 
a right of way across the lands of another, 
jurisdiction to consider the petition is not 
conferred unless it affirmatively appears 


The proceedings prescribed by this sec- 
tion are not applicable to a city seeking 
to condemn water rights for the purpose 
of establishing a water supply system. 


therefrom that the petitioners have en- 


City of Helena v. Rogan, 27 Mont. 135, 
deavored in good faith to come to an 


69 Pace. 709. 


7385. Proceedings before the court. Upon the receipt of the com- 
plaint and filing thereof with the clerk of the court, the judge must direct 
a summons to issue to the defendants named in the complaint, requiring 
them to appear before the judge on a day therein named, which must not 
be less than ten days from the service thereof, and show cause why such 
right-of-way should not be allowed; the summons may be served on each 
of the parties in the manner prescribed by law for serving summons in 
other actions. 

History: Sec. 2300, Rev. C. 1907. See also history of Sec. 7382. 


7386. Commissioners to be appointed. Upon the return of the sum- 
mons, or upon any day to which the hearing is adjourned, the defendants 
may demur or answer, and issue must be joined, and the judge must hear 
the allegations and proofs of the respective parties, and if, upon such 
hearing, he is satisfied that the claims of the plaintiff can only be con- 
veniently worked by means of the privilege asked for, he must make an 
order adjudging and awarding to the plaintiff such right-of-way, and 
must appoint three commissioners, disinterested persons and residents of 
the county, to assess the damages to the lands or claims affected by such 
order. 

History: Sec. 2301, Rev. C. 1907. See also history of Sec. 7382. 


7387. Damage to be assessed by commissioners. The commissioners 
must be sworn to faithfully and impartially discharge their duties, and 
must without delay examine the property, lands, and claims, and assess 
the damages resulting from such right-of-way, and report the amount to 
the judge, and if such right-of-way affects the property of more than one 
person, such report must contain an assessment of damages to each person. 

History: Sec. 2302, Rev. C. 1907. See also history of Sec. 7382. 


7388. Report of commissioners may be set aside. For good cause 


shown, the judge may set aside the report of the commissioners and . - 


appoint three other commissioners. 
History: Sec. 2303, Rev. C. 1907. See also history of Sec. 7382. 
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7389. Right-of-way may be upon payment of damages assessed. Upon 
the payment of the sum assessed as damages, and all costs, to the persons 
to whom it is awarded, or the payment of the same to the clerk for the 
use of such person, plaintiff is entitled to the right-of-way, and may imme- 
diately proceed to occupy the same and to erect thereon such works and 
structures, and make therein such excavations as may be necessary to the 
use and enjoyment of the right-of-way so awarded. 

History: Sec. 2304, Rev. C. 1907. See also history of Sec. 7382. 


7390. Appeal from the assessment of damages—How taken. An 
appeal from the assessment of damages made by the commissioners may 
be taken to the district court by any party interested at any time within 
ten days after the filing of the report of the commissioners. <A written 
notice of appeal must be filed with the clerk and served upon the opposite 
party. 

History: Sec. 2305, Rev. C. 1907. See also history of Sec. 7382. 


7391. Trial on appeal. On appeal, the question of the amount of 
damages may be tried by the court or jury as in other cases. If the 
appellant recovers damages exceeding the amount awarded by the commis- 
sioners, the opposite party must pay the costs of appeal, otherwise the 
appellant. 

History: Sec. 2306, Rev. C. 1907. See also history of Sec. 7382. 


7392. Costs, how paid. All costs and expenses of the proceedings 
under the provisions of this chapter, except as provided in the next pre- 
ceeding section, must be paid by the plaintiff, or party making the applica- 
tion. The judge may, if the right-of-way asked for is denied, allow the 
opposite party a reasonable counsel fee. 

History: En. Sec. 3640, Pol. C. 1895; re-en. Sec. 2307, Rev. C. 1907. 


7393. Final appeal may be taken to supreme court. An appeal to the 
supreme court may be taken by either party, as in other cases. 


History: En. Sec. 3641, Pol. C. 1895; Cited or applied as section 3641, Polit- 
re-en. Sec. 2308, Rey. C. 1907. ical Code, in M. O. P. Co. v. B. & B. C. 
; M. Co., 25 Mont. 427, 429, 65 Pac. 420. 
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PART V. 
OBLIGATIONS, Chap. 1 to 115. 


CONTENTS OF PART V. 


OBLIGATIONS IN GENERAL, Chap. 1 to 5, 

Contracts, Chap. 6 to 14. . 

OBLIGATIONS Imposep By Law, Chap. 15. 

OBLIGATIONS ARISING FROM PARTICULAR TRANSACTIONS 
ComPRISING SALE, Chap. 16 to 20. 

EXCHANGE, Chap. 21. 

Deposit, Chap. 22 to 27. 

Loan, Chap. 28. 

Hirine, Chap. 29 and 30. 

SERVICE, Chap. 31 to 37. 

CaRRIAGE, Chap. 38 to 47. 

Trusts, Chap. 48 to 52. 

AGENcY, Chap. 53 to 56. 

PARTNERSHIP, Chap. 57 to 66. 

INSURANCE, Chap. 67 to 76. 

INDEMNITY, Chap. 77. 

GUARANTY, Chap. 78 to 82. 

Liens, Chap. 83 to 97. 

NEGOTIABLE INSTRUMENTS, Chap. 98 to 115. 


OBLIGATIONS IN GENERAL, Chap. 1 to 5. 


Chapter 1. 
2: 
3. 
4. 


5. 


Definition and Rules of Interpretation. 

Joint and Several, Conditional and Alternative Obligations. 

Transfer of Obligations. 

Extinction of Obligations by Performance, Offer of Perform- 
ance and Prevention of Performance. 

Extinction of Obligations by Accord and Satisfaction, Novation 
and Release. 


Contracts, Chap. 6 to 14. 


Chapter 6. 


Definition of a Contract. 

Parties to a Contract. 

Consent. 

Object. 

Consideration. 

Manner of Creating Contracts—Oral and Written Contracts. 
Interpretation. 

Unlawful Contracts. 

Extinction of Contracts—Rescission—Alteration—Cancellation. 
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OBLIGATIONS ImposED ny Law, Chap. 15. 
Chapter 15. Obligations Imposed by Law. 


OBLIGATIONS ARISING FROM ParTICULAR TRANSACTIONS, COMPRISING SALE, 
Chap. 16 to 20. 
Chapter 16. Sale and Agreements for Sale. 
17. Form of Contract—Filing of Conditional Sales Contracts. 
18. Rights and Obligations of the Seller—Delivery and Warranty. 
19. Rights and Obligations of Buyer—Payment and Inspection. 
20. Sale by Auction. 


ExcHANGE, Chap. 21. 
Chapter 21. Exchange. 


Deposit, Chap. 22 to 27. 


Chapter 22. Nature and Creation—Obligations of the Depositary. 

23. Deposit for Keeping—Gratuitous Deposit. 

24. Deposit for Keeping—Storage—Storage of Unclaimed Property 
by Carriers. 

25. Deposit for Keeping—Innkeepers. 

26. Deposit for Keeping—Finding—Disposal of Lost and Un- 
claimed Property. 

27. Deposit for Exchange. 


Loan, Chap. 28. 
Chapter 28. Loan for Use—Loan for Exchange—Loan of Money. 


Hirine, Chap. 29 and 30. 


Chapter 29. Hiring in General. 
30. Hiring of Real Property—Of Personal Property. 


Service, Chap. 31 to 37. 


Chapter 31. Obligations of the Employer. 
32. Obligations of the Employee. 
33. Termination of Employment. 
34. Master and Servant. 
35. Agents. 
36. Factors. 
37. Service Without Employment. 


CARRIAGE, Chap. 38 to 47. 

Chapter 38. Carriage in General. 
39.. Carriage of Persons—Gratuitous—For Reward. 
40. Carriage of Property—Obligations of the Carrier. 
41. Bills of Lading. 
42. Freightage. 
43. Carriage of Messages. 
44. Common Carriers—In General. 
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Carriace—(Continued). 


45. Common Carriers of Persons. 
46. Common Carriers of Property. 
47. Common Carriers of Messages. 


Trusts, Chap. 48 to 52. 
Chapter 48. Trusts in General—Nature and Creation. 
49. Trusts in General—Obligations of Trustees and of Third 
Persons. 
50. Trusts for the Benefit of Third Persons—Nature and Creation. 
51. Trusts for the Benefit of Third Persons—Obligations, Powers, 
. and Rights of Trustees. 
52. Trusts for the Benefit of Third Persons—Termination and Suc- 
cession. 


Agency, Chap. 53 to 56. 
Chapter 53. Definition of Agency—Authority of Agents. . 
54. Mutual Obligations Between Principals, Agents, and Third 
Persons. 
55. Delegation and Termination of Agency. 
56. Particular Agencies—Auctioneers and Factors. 


PARTNERSHIP, Chap. 57 to 66. 
Chapter 57. Partnership in General—How Constituted. 
58. Partnership in General—Partnership Property and Mutual 
Obligation of Partners. 
59. Partnership in General—Renunciation of Partnership. 
60. General Partnership—Powers, Obligations, and Liability of 
Partners. 
61. General Partnership—Dissolution and Liquidation. 
62. General Partnership—Use of Fictitious Names. 
63. Special Partnership—Formation. 
64. Special Partnership—Powers, Duties, and Liabilities of Part- 
ners. 
65. Special Partnership—Alteration and Dissolution. 
66. Mining Partnerships. 


INSURANCE, Chap. 67 to 76. 
Chapter 67. Insurance in General—Definitions—What May Be Insured. 
68. Parties—Insurable Interest. 
69. Concealment and Representation. 
70. The Policy. 
71. Warranties—The Premium. 
72. Loss and Notice of Loss. 
73. Double Insurance—Reinsurance. 
74. Marine Insurance. 
75. Fire Insurance. 
76. Life, Health, and Accident Insurance. 
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InpEMNITY, Chap. 77. 
Chapter 77. Indemnity. 


GUARANTY, Chap. 78 to 82. 


Chapter 78. Definition, Creation, and Interpretation. 
79. Liability and Exoneration of Guarantors—Continuing Guaranty. 
80. Suretyship—Sureties and Their Liability. 
81. Rights of Sureties and Creditors. 
82. Letters of Credit. 


Liens, Chap. 83 to 97. 
Chapter 838. Liens in General—Definition, Creation, and Effect. 
84. Priority of Liens. 
85. Redemption from Liens—Extinction of Liens. 
86. Mortgages in General. 
87. Mortgages of Real Property. 
88. Mortgages of Personal Property. 
89. Pledge. 
90. Loggers’ Liens. 
91. Mechanics’ Liens. 
92. Liens for Salaries and Wages. 
93. Liens Upon Crops for Seed Grain and Hail Insurance. 
94. Threshermen’s Liens. 
95. Labor and Materialmen’s Liens on Oil and Gas Wells and Pipe 
Lines. 
96. Miscellaneous Liens. 
97. Stoppage in Transit. 


NEGOTIABLE INSTRUMENTS, Chap. 98 to 115. 
Chapter 98. General Provisions. 
99. Form and Interpretation. 

100. Consideration. 

101. Negotiation. 

102. Rights of Holder. 

103. Liabilities of Parties. 

104. Presentment for Payment. 

105. Notice of Dishonor. 

106. Discharge of Negotiable Instruments. 

107. Bills of Exchange—F orm and Interpretation. 

108. Acceptance. 

109. Presentment for Acceptance. 

110. Protest. 

111. Acceptance for Honor. 

112. Payment for Honor. 

113. Bills ina Set.: 

114. Promissory Notes and Checks. 

115. General Provisions. 
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CHAPTER 1. 


DEFINITION AND RULES OF INTERPRETATION. 


Section 7394. 
7395. 
7396. 


Obligation Defined. 
How Created and Enforced. 
General Rules. 


7394. Obligation defined. An obligation is a legal duty, by which a 
person is bound to do or not to do a certain thing. 


History: En. Sec. 1920, Civ. C. 1895; 
re-en. Sec. 4892, Rev. C. 1907. Cal. Civ. C. 
Sec. 1427. Field Civ. C. Sec. 670. 


Where one has received money which, 
though not bound to do so by express con- 
tract, he in equity and good conscience 
ought to turn over to him from whom he 
received it, the law implies a promise on 
his part to that effect, and the obligation, 


thus created or implied by law, is termed 
a “quasi contract,’ as distinguished from 
a contract as defined in section 7467 and 
7468. Schaeffer v. Miller, 41 Mont. 417, 
420, 109 Pac. 970. 
Cited or applied as section 1920, Civil 
Code, in Riddell v. Peck-Williamson H. & 
V. Co., 27 Mont. 44, 59, 69 Pac. 241; as 
section 4892, Revised Codes, in Kinsman v. 
Stanhope, 50 Mont. 41, 47, 144 Pac. 1083. 


7395. How created and enforced. An obligation arises either from: 


1. The contract of the parties; or, 


2. The operation of law. . 


An obligation arising from operation of law may be enforced by civil 
action or proceeding or in the manner provided by law. 


History: En. Sec. 1921, Civ. C. 1895; 
re-en. Sec. 4893, Rev. C. 1907. Cal. Civ. C. 
Sec. 1428. Based on Field Civ. C. Sec. 671. 


Cited or applied as section 1921, Civil 


7396. General rules. 


Code, in Riddell v. Peck-Williamson H. & 
V. Co., 27 Mont. 44, 59, 69 Pac. 241; as 


section 4893, Revised Codes, in Schaeffer 
v. Miller, 41 Mont. 417, 424, 109 Pac. 970. 


The rules which govern the interpretation of 
contracts are prescribed by sections 7526 to 7552 of this code. 


Other 


obligations are interpreted by the same rules by which statutes of a 


similar nature are interpreted. 


History: En. Sec. 1930, Civ. C. 1895; re-en. Sec. 4894, Rev. C. 1907. 


Sec. 1429. Field Civ. C. Sec. 672. 


Cal. Civ. C. 


CHAPTER 2. 
JOINT AND SEVERAL, CONDITIONAL AND ALTERNATIVE OBLIGATIONS. 


Section 7397. 


Obligations, Joint or Several, etc. 


7398. When Joint and Several. 

7399. Contribution Between Joint Parties. 

7400. Obligation—When Conditional. 

7401. Conditions, Kinds of. 

7402. Conditions Precedent. 

7403. Conditions Concurrent. 

7404. Conditions Subsequent. 

7405. Performance, etc., of Conditions—When Essential. 
7406. When Performance, etc., Excused. 

7407. Impossible or Unlawful Conditions Void. 

7408. Conditions Involving Forfeiture—How Construed. 
7409. Who Has the Right of Selection. 

7410. Right of Selection—How Lost. 

7411. Alternatives Indivisible. 

7412. Nullity of One or More of Alternative Obligations. 


7397. Obligations, joint or several, etc. An obligation imposed upon 
several persons, or a right created in favor of several persons, may be: 
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i Joints 
2. Several; or, 
38. Joint and several. 


History: En. Sec. 1940, Civ. C. 1895; 
re-en. Sec. 4895, Rev. C. 1907. Cal. Civ. C. 
Sec. 1430. Field Civ. C. Sec. 673. 


JOINT, CONDITIONAL, AND ALTERNATIVE. 


[7398, 7403 


Query, whether a member of a partner- 
ship is severally liable for services ren- 
dered to the partnership. Carlson v. 
Barker, 36 Mont. 486, 492, 93 Pac. 646. 


7398. When joint and several. All joint obligations and covenants 
shall hereafter be taken and held to be joint and several obligations and 


covenants. 


History: En. Sec. 1941, Civ. C. 1895; 
re-en. Sec. 4896, Rev. C. 1907. Cal. Civ. O. 
Sec. 1431. 


7399. Contribution between joint parties. 


Cited or applied in section 1941, Civil 
Code, in Brownlee v. Young, 25 Mont. 38, 
40, 63 Pae. 798; Muth v. Goddard, 28 
Mont. 237, 246, 72 Pae. 621. 


A party to a joint, or 


joint and several obligation, who satisfies more than his share of the claim 
against all, may require a proportionate contribution from all the parties 


joined with him. 


History: En. Sec. 1942, Civ. C. 1895; 
re-en. Sec. 4897, Rev. C. 1907. Cal. Civ. C. 
Sec. 14382. Field Civ. C. Sec. 675. 


Where the relation of parties is merely 
that of joint or joint and several obligors, 
an action at law can be maintained by 
one of them against any one of the others, 
upon the theory that each of them, upon 


assuming the relation, impliedly agreed to 
contribute to every other such sum as the 
other should be compelled to pay in his 
behalf. Croft v. Bain, 49 Mont. 484, 488, 
143 Pac. 960. 


Right to contribution where not founded 


on an express promise, see note in 98 
AES lvoe. 


7400. Obligation—When conditional. An obligation is conditional, 
when the rights or duties of any party thereto depend upon the occurrence 


of an uncertain event. 
History: En. Sec. 1950, Civ. C. 1895; 


re-en. Sec. 4898, Rev. C. 1907. Cal. Civ. C. 
Sec. 1434. Field Civ. C. Sec. 676. 


Cited or applied as section 1950, Civil 
Code, in Porter v. Plymouth Gold Min. Co., 
29 Mont. 347, 360, 74 Pac. 938. 


7401. Conditions, kinds of. Conditions may be precedent, concurrent, 


or subsequent. 


History: En. Sec. 1951, Civ. C. 1895; re-en. Sec. 4899, Rev. C. 1907. Cal. Civ. C. 


Sec. 1435. Field Civ. C. Sec. 677. 


7402. Conditions precedent. A condition precedent is one which is to 
be performed before some right dependent thereon accrues, or some act 


dependent thereon is performed. 


History: En. Sec. 1952, Civ. C. 1895; re-en. Sec. 4900, Rev. C. 1907. 


Sec. 1436. Field Civ. C. Sec. 678. 


Cal. Civ. C. 


7403. Conditions concurrent. Conditions concurrent are those which 
are mutually dependent, and are to be performed at the same time. 


History: En. Sec. 1953, Civ. C. 1895; 
re-en. Sec. 4901, Rev. C. 1907. Cal. Civ. C. 
Sec. 1437. Field Civ. C. Sec. 679. 


One who has agreed to convey land 
when he has acquired title to it cannot 
terminate the contract without tendering 
a conveyance, or at least accompanying 
the demand for payment with an offer 
to convey; the obligation to convey being 


concurrent with the obligation to pay, the 
right to terminate the contract does not 
arise until the vendor has acquired title, 
and tendered or offered a conveyance. Mil- 
waukee Land Co. v. Ruesink, 50 Mont. 489, 
505, 148 Pae. 396. 


Cited or applied as section 1953, Civil 
Code, in Porter v. Plymouth Gold Min. 
Co., 29 Mont. 347, 360, 74 Pac. 938. 
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7404, Condition subsequent. A condition subsequent is one referring 
to a future event, upon the happening of which the obligation becomes no 
longer binding upon the other party, if he chooses to avail himself of the 
condition. 


History: En. Sec. 1954, Civ. C. 1895; 
re-en. Sec. 4902, Rev. C. 1907. Cal. Civ. C. 
Sec. 1438. Field Civ. C. Sec. 680. 


Codes, in Smith v. Hoffman, 56 Mont. 299, 
184 Pac. 842. 


Words creating conditions subsequent, 
see note in 79 A. S. R. 747. 


Cited or applied as section 4902, Revised 
7405. Performance, etc., of conditions—When essential. Before any 
party to an obligation can require another party to perform any act under 
it, he must fulfil all conditions precedent thereto imposed upon himself; 
and must be able and offer to fulfil all conditions concurrent so imposed 
upon him on the like fulfilment by the other party, except as provided by 


the next section. 


History: En. Sec. 1955, Civ. C. 1895; 
re-en. Sec. 4903, Rev. C. 1907. Cal. Civ. C. 
Sec. 1439. Field Civ. C. Sec. 681. 


A complaint in an action to recover the 
purchase price of corporate stock- based 
on a contract for its redelivery and pay- 
ment of the price paid within a specified 
time, is insufficient where the concurrent 
condition of redelivery is not alleged. 
Porter v. Plymouth Gold. Min Co., 29 
Mont. 347, 360, 74 Pac. 938. 


Where delivery of a carload of oats 
and payment therefor were to be concur- 
rent at shipping point, the buyer was 
required, in his action for breach of the 
contract of sale, to show an offer and 
ability to pay at that point. Jenderson 
v. Hansen, 50 Mont. 216, 219, 146 Pae. 473. 

Cited or applied as section 4903, Revised 
Codes, in Cassidy v. Slemons & Booth, 41 
Mont. 426, 431, 109 Pac. 976. 


7406. When performance, etc., excused. If a party to an obligation 


gives notice to another, before the latter is in default, that he will not 
perform the same upon his part, and does not retract such notice before 
the time at which performance upon his part is due, such other party is 
entitled to enforce the obligation without previously performing or offering 
to perform any conditions upon his part in favor of the former. 


History: En. Sec. 1956, Civ. C. 1895; 
re-en. Sec. 4904, Rev. C. 1907. Cal. Civ. OC. 
Sec. 1440. Field Civ. C. Sec. 682. 


Cited or applied as section 4904, Revised 
Codes, in Cassidy v. Slemons & Booth, 41 
Mont. 426, 431, 109 Pac. 976. 


7407. Impossible or unlawful conditions void. A condition in a 
contract, the fulfilment of which is impossible or unlawful, within the 
meaning of the chapter on the object of contracts, or which is repugnant 
to the nature of the interest created by the contract, is void. 


History: En. Sec. 1957, Civ. C. 1895; re-en. Sec. 4905, Rev. C. 1907. Cal. Civ. C. 
Sec. 1441. Field Civ. C. Sec. 683. 


7408. Conditions involving forfeiture—How construed. A condition 
involving a forfeiture must be strictly interpreted against the party for 
whose benefit it is created. 


History: En. Sec. 1958, Civ. C. 1895; 
re-en. Sec. 4906, Rev. C. 1907. Cal. Civ. C. 
Sec. 1442. Field Civ. C. Sec. 684. 


condition involving a forfeiture will be 
strictly interpreted against the party for 
whose benefit it was created. Finley v. 
School District No. 1, 51 Mont. 411, 416, 


In order to provide for a forfeiture, 153 Pac. 1010. 


there must be a plainly expressed inten- 
tion by the parties that the language 
employed is to have that effect, and a 


Cited or applied as section 4906, Revised 
Codes, in Smith v. Hoffman, 56 Mont. 299, 
184 Pac. 842. 
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7409. Who has the right of selection. 


TRANSFER OF OBLIGATIONS. 


[7409-7413 


If an obligation requires the 


performance of one of two acts in the alternative, the party required to 
perform has the right of selection, unless it is otherwise provided by the 


terms of the obligation. 

History: En. Sec. 1970, Civ. C. 1895; 
re-en. Sec. 4907, Rev. C. 1907. Cal. Civ. C. 
Sec. 1448. Field Civ. C. Sec. 685. 


Where one offered to purchase lands at 
a certain price, part to be paid in cash 


and balance in two or three years, and the 
vendor agreed to these terms, the vendee 
had the option to elect whether to make 
the deferred payment either in two or 
three years. Long v. Needham, 37 Mont. 
408, 418, 96 Pac. 731. 


7410. Right of selection—How lost. If the party having the right of 
selection between alternative acts does not give notice of his selection to 
the other party within the time, if any, fixed by the obligation for that 
purpose, or, if none is so fixed, before the time at which the obligation 
ought to be performed, the right of selection passes to the other party. 


History: En. Sec. 1971, Civ. C. 1895; re-en. Sec. 4908, Rev. C. 1907. Cal. Civ. C. 
Sec. 1449. Field Civ. C. Sec. 686. 


7411. Alternatives indivisible. The party having the right of selection 
between alternative acts must select one of them in its entirety, and 
cannot select part of one and part of another without the consent of the 
other party. 


History: En. Sec, 1972, Civ. C. 1895; re-en Sec. 4909, Rev. C. 1907. Cal. Civ. C. 
Sec. 1450. Field Civ. C. Sec. 687. 


_ 7412. Nullity of one or more alternative obligations. If one of the 
alternative acts required by an obligation is such as the law will not 
enforce, or becomes unlawful or impossible of performance, the obligation 
is to be interpreted as though the other stood alone. 


History: En. Sec. 1973, Civ. C. 1895; promises, see note in L. R. A, 1916F, 81. 
re-en. Sec. 4910, Rev. C. 1907. Cal. Civ. C. Validity and effect of oral agreement in 
Sec. 1451. Field Civ. C. Sec. 688. alternative, one of the alternatives being 


Intervening impossibility of perform- Danes pays of frauds, see note in 
ance as defense in case of alternative tistics ; 


CHAPTER 38. 
TRANSFER OF OBLIGATIONS. 


Section 7413. Burden of Obligation Not Transferable. 


7414. Rights Arising Out of Obligation Transferable. 

7415. Non-negotiable Instrument May Be Transferred. 

7416. Covenants Running With Land, Nature and Effect of. 

7417. What Covenants Run With Land. 

7418. Same—Covenant for Benefit of Property. 

7419. Same—Covenants to Pay Rent, ete. 

7420. What Covenants Run With Land When Assigns Are Named. 
7421. Who Are Bound by Covenants, 

7422. Who Are Not. 

7423. Apportionment of Covenants. 


7413. Burden of obligation not transferable. The burden of an obli- 
gation may be transferred with the consent of the party entitled to its 
benefits, but not otherwise except as provided by section 7422. 


History: En. Sec. 1980, Civ. C. 1895; re-en. Sec. 4911, Rev. C. 1907. 
Sec. 1457. Field Civ. C. Sec. 689. 
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7414. Rights arising out of obligation transferable. A right arising 
out of an obligation is the property of the person to whom it is due, and 
may be transferred as such. 
History: En. Sec. 1981, Civ. C. 1895; re-en. Sec. 4912, Rev. C. 1907. Cal. Civ. C. 
Sec. 1458. Field Civ. C. Sec. 690. 


7415. Non-negotiable instrument may be transferred. A non-negoti- 
able written contract for the payment of money or personal property may 
be transferred by indorsement, in like manner with negotiable instruments. 
Such indorsement shall transfer all the rights of the assignor under the 
instrument to the assignee, subject to all equities and defenses existing in 


favor of the maker at the time of the indorsement. 


History: En. Sec. 1982, Civ. C. 1895; 


re-en. Sec. 4913, Rev. C. 1907. Cal. Civ. C. 


Sec. 1459. 


This section is not in conflict with sec- 
tion 9068, and neither in any way enlarges 
the scope of the other or affects the pur- 
pose which it was intended to accomplish, 
so as to permit a set-off against the 
assignee of a demand against the assignor 
arising intermediate the indorsement and 
notice thereof. Stadler v. First National 
Bank, 22 Mont. 190, 209, 56 Pac. 111; Cor- 
nish v. Woolverton, 32 Mont. 456, 473, 81 
Pae. 4. 

The purpose of this section is to protect 
the assignee of a non-negotiable contract 
against counter-claims, including set-offs, 
alleged as defenses, unless they are in 


existence and available at the date of the 
assignment. Stadler yv. First National 
Bank, 22 Mont. 190, 208, 56 Pac. 111; Cor- 
nish y. Woolverton, 32 Mont. 456, 473, 81 
Pace. 4. 

A demand against the assignor of a non- 
negotiable contract cannot be set-off 
against the assignee, unless due and pay- 
able when the assignment was made, and 
notice was unnecessary to prevent set-off 
of a demand becoming payable subse- 
quently. Stadler v. First National Bank, 
22 Mont. 190, 210, 56 Pac, 111; Cornish v. 
Woolverton, 32 Mont. 456, 473, 81 Pae. 4. 

Cited or applied as section 4913, Revised 
Codes, in Northwestern Improvement Co. 
v. Rhoades, 52 Mont. 428, 434, 158 Pac. 
832. 


7416. Covenants running with land, nature and effect of. Certain 
covenants, contained in grants of estates in real property, are appurtenant 
to such estates, and pass with them, so as to bind the assigns of the 


covenantor and to vest in the assigns of the covenantee, 
manner as if they had personally entered into them. 


said to run with the land. 
History: En. Sec. 1983, Civ. C. 1895; 


re-en. Sec. 4914, Rev. C. 1907. Cal. Civ. C. 


Sec. 1460. Field Civ. C. Sec. 691. 

What are covenants running with the 
land, see notes in 56 Am. Rep. 151; 82 
A. S. R. 664. 

Covenant to maintain fence as one run- 
ning with the land, see notes in 15 Ann. 
Cas. 57; 27 L. RB. A. (N. 8.) 229. 


in the same 
Such covenants are 


Covenant in deed whereby grantee 
assumes existing mortgage as one run- 
ning with land, see note in 15 Ann, Cas. 
1055, 

Party-wall agreement as personal or one 
running with land, see notes in 8 Ann. 
Cas. 292; 15 Ann. Cas. 176; 66 L. R. A. 673. 

Covenant with reference to water power 
as one running with the land, see notes in 
Ann, Cas. 1915B, 875; 67 R. L. A. 402. 


7417. What covenants run with land. The only covenants which run 
with the land are those specified in this chapter, and those which are 


incidental thereto. 


History: En. Sec. 1984, Civ. C. 1895; re-en. Sec. 4915, Rev. Cc. 1907. Cal. Civ. C. 


Sec. 1461. Field Civ. C. Sec. 692. 


7418. Same—Covenant for benefit of property. Every covenant con- 
tained in a grant of an estate in real property, which is made for the 
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direct benefit of the property, or some part of it then in existence, runs 
with the land. 


History: En. Sec. 1985, Civ. C. 1895; re-en. Sec. 4916, Rev. C. 1907. Cal. Civ. C. 
Sec. 1462. Field Civ. C. Sec. 693. 


7419. Same—Covenants to pay rent, etc. The last section includes 
covenants ‘‘of warranty,’’ ‘‘for quiet enjoyment,’’ or for further assurance 
on the part of the grantor, and covenants for the payment of rent, or of 
taxes or assessments upon the land, on the part of a grantee. 


History: En. Sec. 1986, Civ. C. 1895; re-en. Sec. 4917, Rev. C. 1907. Cal. Civ. C. 
Sec. 1463. Field Civ. C. Sec. 694. 


7420. What covenants run with land when assigns are named. A 
covenant for the addition of some new thing to real property, or for the 
direct benefit of some part of the property not then in existence or annexed 
thereto, when contained in a grant of an estate in such property, and made 
by the covenantor expressly for his assigns or to the assigns of the 
covenantee, runs with the land so far as the assigns thus mentioned are 
concerned. 


History: En. Sec. 1987, Civ. C. 1895; re-en. Sec. 4918, Rev. C. 1907. Cal. Civ. C. 
Sec. 1464. Field Civ. C. Sec. 695. 


7421. Who are bound by covenants. A covenant running with the 
land binds those only who acquire the whole estate of the covenantor in 
some part of the property. 


History: En. Sec. 1988, Civ. C. 1895; re-en. Sec. 4919, Rev. C. 1907. Cal. Civ. C. 
Sec. 1465. Field Civ. C. Sec. 696. 


7422. Who are not. No one, merely by reason of having acquired an 
estate subject to a covenant running with the land, is liable for a breach 
of the covenant before he acquired the estate, or after he has parted with 
it or ceased to enjoy its benefits. 


History: En. Sec. 1989, Civ. C. 1895; re-en. Sec. 4920, Rev. C. 1907. Cal. Civ. C. 
Sec. 1466. Field Civ. C. Sec. 697. 


7423. Apportionment of covenants. Where several persons, holding by 
several titles, are subject to the burden or entitled to the benefits of a 
covenant running with the land, it must be apportioned among them 
according to the value of the property subject to it held by them 
respectively, if such value can be ascertained, and if not, then according 
to their respective interests in point of quantity. 


History: En. Sec. 1990, Civ. C. 1895; re-en. Sec. 4921, Rev. C. 1907. Cal. Civ. C. 
Sec. 1467. Field Civ. C. Sec. 698. 


CHAPTER 4. 


EXTINCTION OF OBLIGATIONS BY PERFORMANCE, OFFER OF PERFORMANCE, 
AND PREVENTION OF PERFORMANCE. 


Section 7424. Obligation Extinguished by Performance. 
7425. Performance by One of Several Joint Debtors, 
7426. Performance to One of Joint Creditors, 
7427. Effect of Directions by Creditors. 
7428. Partial Performance. 
7429. Payment, What Constitutes. 
7430. Application of General Performance. 
7431. Obligation Extinguished by Offer of Performance. 
7432. Offer of Partial Performance. 
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7433. By Whom to Be Made. 

7434. To Whom to Be Made. 

7435. Where Offer May Be Made. 

7436. When Offer Must Be Made. 

7437. Same—When Obligation Does Not Fix Time. 

7438. Compensation After Delay in Performance. 

7439, Offer to Be Made in Good Faith. 

7440. Conditional Offer. 

7441, Ability and Willingness Essential. 

7442, Production of Thing to Be Delivered Not Necessary. 
7443. Thing Offered to Be Képt Separate. 

7444, Performance of Condition Precedent, 

7445. Written Receipts. 

7446. Extinction of Pecuniary Obligation. 

7447. Objections to Mode of Offer. 

7448. Title to Thing Offered. 

7449. Custody of Thing Offered. 

7450. Effect of Offer on Accessories of Obligation. 

7451. Creditor’s Retention of Thing Which He Refuses to Accept. 
7452. What Excuses Performance, etc. 

7453. Effect of Prevention of Performance. 

7454. Same—Ratable Portion of Consideration, When. 
7455. Effect of Refusal to Accept Performance Before Offer. 


7424. Obligation extinguished by performance. Full performance of 
an obligation by the party whose duty it is to perform it, or by any other 
person on his behalf, and with his assent, if accepted by the creditor, 
extinguishes it. } 

History: En. Sec. 2000, Civ. C. 1895; re-en. Sec. 4922, Rev. C. 1907. Cal. Civ. C-. 
Sec. 1473. Field Civ. C. Sec. 699. 


7425. Performance by one of several joint debtors. Performance of 
an obligation by one of several persons who are jointly lable under it 
extinguishes the lability of all. 


History: En. Sec. 2001, Civ. C. 1895; breach of the condition of the obligation, 


re-en. Sec. 4923, Rev. C. 1907. Cal. Civ. C. allege that payment has not been made by 
Sec. 1474. Field Civ. C. Sec. 700. any of the parties liable, since payment 
by one of the makers extinguishes the lia- 


Where a note sued upon is joint and sev- bility of all. First National Bank v. Sil- 
eral, the complaint must, in order to showa_ ver, 45 Mont. 231, 235, 122 Pac. 584. 


7426. Performance to one of joint creditors. An obligation in favor 
of several persons is extinguished by performance rendered to any of them, 
except in the case of a deposit made by owners in common, or in joint 
ownership, which is regulated by the chapter on deposit. 

History: En. Sec. 2002, Civ. C. 1895; re-en. Sec. 4924, Rev. C. 1907. Cal. Civ. C. 
Sec. 1475. Field Civ. C. Sec. 701. 


7427. Effect of directions by creditors. If a creditor, or any one of 
two or more joint creditors, at any time directs the debtor to perform his. 
obligations in a particular manner, the obligation is extinguished by 
performance in that manner, even though the creditor does not receive 
the benefit of such performance. 

History: En. Sec. 2003, Civ. C. 1895; re-en. Sec. 4925, Rev. C. 1907. Cal. Civ. C. 
Sec. 1476. Field Civ. C. Sec. 702. 


7428. Partial performance. Partial performance of an indivisible 
obligation extinguishes a corresponding proportion thereof, if the benefit 
of such performance is voluntarily retained by the creditor, but not 
otherwise. If such partial performance is of such a nature that the 
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ereditor cannot avoid retaining it without injuring his own property, his 
retention thereof is not presumed to be voluntary. 


History: En. Sec. 2004, Civ. C. 1895; ble for the work done. Waite v. Shoe- 
re-en. Sec. 4926, Rev. C. 1907. Cal. Civ. C. maker & Co., 50 Mont. 264, 286, 146 Pac. 
Sec. 1477. Field Civ. C. Sec. 703. 736. ; i — 

Remedy of plaintiff for partial perform- Cited or applied as section 2004, Civil 


ance of contract. McFarland v. Welch, 48 Re sopra Fy Peet aeons eadig 
Mont. 196, 199, 136 Pae. 391. 7 ans eae ; 3 


The retention of benefits from work 
done under the partial performance of a 
contract to plow and sow land with wheat 
is not voluntary and defendant is not lia- 


Right to rescind or abandon partially 
performed contract for other party’s de- 
fault, see note in 30 L. R. A. 47. 


7429. Payment, what constitutes. Performance of an obligation for 
the delivery of money only is called payment. 


History: En. Sec. 2005, Civ. C. 1895; re-en. Sec. 4927, Rev. C. 1907. Cal. Civ. C. 
Sec. 1478. Field Civ. C. Sec. 704. 


7430. Application of general performance. Where a debtor, under 
several obligations to another, does an act, by way of performance, in 
whole or in part, which is equally applicable to two or more of such obli- 
gations, such performance must be applied as follows: 

1. If, at the time of performance, the intention or desire of the 
debtor that such performance should be applied to the extinction of any 
particular obligation, be manifested to the creditor, it must be so applied. 

2. If no such application be then made, the creditor, within a reason- 
able time after such performance, may apply it toward the extinction of 
any obligation, performance of which was due to him from the debtor, at 
the time of such performance, except that if similar obligations were due 
to him, both individually and as a trustee, he must, unless otherwise 
directed by the debtor, apply the performance to the extinction of all such 
obligations in equal proportion; and an application once made by the 
creditor cannot be rescinded without the consent of the debtor. 

3. If neither party makes such application within the time prescribed 
herein, the performance must be applied to the extinction of obligations 
in the following order; and, if there be more than one obligation of a 
particular class, to the extinction of all in that class, ratably: 

First—Of interest due at the time of the performance. 

Second—Of principal due at that time. 

Third—Of the obligation earliest in date of maturity. 

Fourth—Of an obligation not secured by a lien or collateral under- 
taking. 

Fifth—Of an obligation secured by a lien or collateral undertaking. 


History: En. Sec. 2006, Civ. C. 1895; 
re-en. Sec. 4928, Rev. C. 1907. Cal. Civ. C. 
Sec. 1479. Based on Field Civ. C. Sec. 705. 


Where several written instruments re- 
lating to the same indebtedness contained 


no provision for the order of payment, 
parol evidence was competent to show 
what application of a payment was agreed 
on. Grogan v. Valley Trading Co., 30 
Mont. 229, 237, 76 Pac. 211. 


7431. Obligation extinguished by offer of performance. An obligation 
is extinguished by an offer of performance, made in conformity to the 
rules herein prescribed, and with intent to extinguish the obligation. 


History: En. Sec. 2020, Civ. C. 1895; 
re-en. Sec. 4929, Rev. C. 1907. Cal. Civ. C. 
Sec. 1485. Field Civ. C. Sec. 706. 


An unconditional offer in good faith to 
perform made by the party upon whom the 
obligation rests, coupled with the ability 
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to perform, is equivalent to full perform- other party from claiming any benefit. 
ance, and extinguishes the obligation as Lehrkind vy. MeDonnell, 51 Mont. 343, 350, 
to the party making the offer, and a 153 Pac. 1012. 

wrongful refusal to accept it disables the 


7432. Offer of partial performance. An offer of partial performance 
is of no effect. 


History: En. Sec. 2021, Civ. C. 1895; re-en. Sec. 4930, Rev. C. 1907. Cal. Civ. C. 
Sec. 1486. Field Civ. C. Sec. 707. 


7433. By whom to be made. An offer of performance must be made 
by the debtor, or by some person on his behalf and with his assent. 


History: En. Sec. 2022, Civ. C. 1895; re-en. Sec. 4931, Rev. C. 1907. Cal. Civ. C. 
Sec. 1487. Field Civ. C. Sec. 708. 


7434. To whom to be made. An offer of performance must be made 
to the creditor, or to any one or two or more joint creditors, or to a person . 
authorized by one or more of them to receive or collect what is due under 
the obligation, if such creditor or authorized person is present at the 
place where the offer may be made; and, if not, wherever the creditor may 
be found. 


History: En. Sec. 2023, Civ. C. 1895; Cited or applied as section 4932, Revised 
re-en. Sec. 4932, Rev. C. 1907. Cal. Civ. C. Codes, in State ex rel. Western A. & I. Co. 
Sec. 1488. Based on Field Civ. C. Sec. 709. v. District Court, 55 Mont. 330, 336, 176 

Paco, 


7435. Where offer may be made. In the absence of an express pro- 
vision to the contrary, an offer of performance may be made, at the option 
of the debtor: 

1. At any place appointed by the creditor; or, 

2. Wherever the person to whom the offer ought to be made can be 
found; or, 

3. If such person cannot, with reasonable diligence, be found within 
the state, and within a reasonable distance from his residence or place 
of business, or if he evades the debtor, then at his residence or place of 
business, if the same can, with reasonable diligence, be found within the 


state; or, 
4. If this cannot be done, then at any place within this state. 
History: En. Sec. 2024, Civ. C. 1895; Cited or applied as section 4933, Revised 
re-en. Sec. 4933, Rev. C. 1907. Cal. Civ. C. Codes, in State ex rel. Western A. & I. Co. 
Sec. 1489. Field Civ. C. Sec. 710. v. District Court, 55 Mont. 330, 336, 176 


Pac. 613. 


7436. When offer must be made. Where an obligation fixes a time 
for its performance, an offer of performance must be made at that time, 
within reasonable hours, and not before nor afterwards. 


History: En. Sec. 2025, Civ. C. 1895; re-en. Sec. 4934, Rev. C. 1907. Cal. Civ. C. 
Sec. 1490. Field Civ. C. Sec. 711. 


7437. Same—When obligation does not fix time. Where an obligation 
does not fix the time for its performance, an offer of performance may be 
made at any time before the debtor, upon reasonable demand, has refused 
to perform. 


History: En. Sec. 2026, Civ. C. 1895; re-en. Sec. 4935, Rev. C. 1907. Cal. Civ. C. 
mec. 1491. Field Civ. C. Sec. 712. 
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7438. Compensation after delay in performance. Where delay in per- 
formance is capable of exact and entire compensation, and time has not 
been expressly declared to be of the essence of the obligation, an offer of 
performance, accompanied with an offer of such compensation, may be 


made at any time after it is due, but without prejudice to any rights 


acquired by the creditor, or by any other person, in the meantime. 


History: En. Sec. 2027, Civ. C. 1895; 


Te-en. Sec. 4936, Rev. C. 1907. Cal. Civ. C. 


Sec. 1492. Field Civ. C. Sec. 713. 


Where an oral contract was made to sell 
real property, and suit was brought by the 
vendee for specific performance, the court 
could not say according to the facts of the 
ease, that time was of the essence of the 
agreement. Stevens v. Trafton, 36 Mont. 
520, 529, 93 Pac. 810. 


Where time was not of the essence of 
a contract for the sale of sheep, the buyers 
could not claim violation of the contract 
or rescind for non-delivery on the day 
specified, without giving the seller an 
opportunity to tender performance, with 
compensation for delay; and the seller 
was obliged, within a reasonable time, to 
tender performance, coupled with an offer 
to compensate for delay. Curtis v. Par- 
ham, 49 Mont. 140, 145, 140 Pace. 511. 


7439. Offer to be made in good faith. An offer of performance must 
be made in good faith, and in such manner as is most likely, under the 


circumstances, to benefit the creditor. 


History: En. Sec. 2028, Civ. C. 1895; 
re-en. Sec. 4937, Rev. C. 1907. Cal. Civ. C. 
Sec. 1493. Field Civ. C. Sec. 714. 


7440. Conditional offer. 


Cited or applied as section 4937, Revised 
Codes, in Lehrkind y. McDonnell, 51 Mont. 
343, 350, 153 Pac. 1012. 


An offer of performance must be free from 


any conditions which the creditor is not bound, on his part, to perform. 


History: En. Sec. 2029, Civ. C._ 1895; 
re-en. Sec. 4938, Rev. C. 1907. Cal. Civ. C. 
Sec. 1494. Field Civ. C. Sec. 715. 


Cited or applied as section 4938, Revised 
Codes, in Lehrkind v. McDonnell, 51 Mont. 
343, 350, 153 Pac. 1012. 


7441. Ability and willingness essential. An offer of performance is 
of no effect if the person making it is not able and willing to perform 


according to the offer. 
History: En. Sec. 2030, Civ. C. 1895; 


tre-en. Sec. 4939, Rev. C. 1907. Cal. Civ. C. 
Sec. 1495. Field Civ. C. Sec. 716. 


Cited or applied as section 4939, Revised 
Codes, in Lehrkind v. McDonnell, 51 Mont. 
343, 350, 153 Pac. 1012. 


7442. Production of thing to be delivered not necessary. The thing 
to be delivered, if any, need not in any case be actually produced, upon an 
offer of performance, unless the offer is accepted. 

History: En. Sec. 2031, Civ. C. 1895; re-en. Sec. 4940, Rev. C. 1907. Cal. Civ. C. 


Sec. 1496. Field Civ. C. Sec. 717. 


7443. Thing offered to be kept separate. 


A thing, when offered by 


way of performance, must not be mixed with other things from which it 
cannot be separated immediately and with out difficulty. 
History: En. Sec. 2032, Civ. C. 1895; re-en. Sec. 4941, Rev. C. 1907. Cal. Civ. C. 


Sec. 1497. Field Civ. C. Sec. 718. 


7444, Performance of condition precedent. When a debtor is entitled 


to the performance of a condition precedent to, or concurrent with, per- 
formance on his part, he may make his offer to depend upon the due 
performance of such condition. 


History: En. Sec. 2033, Civ. C. 1895; re-en. Sec. 4942, Rev. C. 1907. 
Sce. 1498. Field Civ. C. Sec. 719. 


Civ. Code—35 


Cal. Civ. C. 
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7445. Written receipts. A debtor has a right to require from his 
creditor a written receipt for any property delivered in performance of 
his obligation. 
History: En. Sec. 2034, Civ. C. 1895; re-en. Sec. 4943, Rev. C. 1907. Cal. Civ. C. 
Sec. 1499. Field Civ. C. Sec. 720. 


7446, Extinction of pecuniary obligation. An obligation for the 
payment of money is extinguished by a due offer of payment, if the 
amount is immediately deposited in the name of the creditor, with some . 
bank of deposit within this state, of good repute, and notice thereof is 
given to the creditor. 

Related section: 10680. 
History: En. Sec. 2035, Civ. C. 1895; 


re-en. Sec. 4944, Rev. C. 1907. Cal. Civ. C. 
Sec. 1500. Field Civ. C. Sec. 721. 


quired, in order to keep it good, to deposit 
the money in court and keep it there. 
Hamilton v. Hamilton, 51 Mont. 509, 536, 
154 Pac. 717. 

Cited or applied as section 2035, Civil 
Code, in Morrison v. Ornbaun, 30 Mont. 
111, 113, 75 Pac. 953. 


After a tender in redemption had been 
made and refused, plaintiff was not re- 


7447. Objections to mode of offer. All objections to the mode of an 
offer of performance, which the creditor has an opportunity to state at 
the time to the person making the offer, and which could be then obviated 
by him, are waived by the creditor, if not then stated. 


History: En. Sec. 2036, Civ. C. 1895; re-en. Sec. 4945, Rev. C. 1907. Cal. Civ. C. 
Sec. 1501. Field Civ. C. Sec. 722. 


7448, Title to thing offered. The title to a thing duly offered in 
performance of an obligation passes to the creditor, if the debtor at the 
time signifies his intention to that effect. 


History: En. Sec. 2037, Civ. C. 1895; re-en. Sec. 4946, Rev. C. 1907. Cal. Civ. C. 
Sec. 1502. Field Civ. C. Sec. 723. 


7449, Custody of thing offered. The person offering a thing, other 
than money, by way of performance, must, if he means to treat it as 
belonging to the creditor, retain it as a depositary for hire, until the 
ereditor accepts it, or until he has given reasonable notice to the creditor 
that he will retain it no longer, and, if with reasonable diligence he can 
find a suitable depositary therefor, until he has deposited it with such 
person. 


History: En. Sec. 2038, Civ. C. 1895; re-en. Sec. 4947, Rev. C. 1907. Cal. Civ. C. 
Sec. 1503. Field Civ. C. Sec. 724. 


7450. Effect of offer on accessories of obligation. An offer of payment. 
or other performance, duly made, though the title to the thing offered be 
not transferred to the creditor, stops the running of interest on the obliga- 
tion, and has the same effect upon all incidents as a performance thereof. 


History: En. Sec. 2039, Civ. C. 1895; upon property, or by sureties, the tender 


re-en. Sec. 4948, Rev. C. 1907. Cal. Civ. C. 


Sec. 1504. Field Civ. C. Sec. 725. 


Since a tender has the same effect upon 
all the incidents of the obligation as actual 
payment, if a debt is secured by a lien 


operates as a release of the lien or the 
sureties, the creditor being left to his per- 
sonal claim against the debtor. Hamilton 
v. Hamilton, 51 Mont. 509, 536, 154 Pac. 
(AWE 
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7451. Creditor’s retention of thing which he refuses to accept. If 
anything is given to a creditor by way of performance, which he refuses 
to accept as such, he is not bound to return it without demand; but if he 
retains it, he is a gratuitous depositary thereof. 


History: En. Sec. 2040, Civ. C. 1895; 
re-en. Sec. 4949, Rev. C. 1907. Cal. Civ. C. 
Sec. 1505. Field Civ. C. Sec. 726. 


7452. What excuses performance, etc. 


Cited or applied as section 4949, Revised 
Codes, in Hamilton v. Hamilton, 51 Mont. 
509, 536, 154 Pae. 717. 


The want of performance of 


an obligation, or of an offer of performance, in whole or in part, or any 
delay therein, is excused by the following causes, to the extent to which 
they operate: 

1. When such performance or offer is prevented or delayed by the 
act of the creditor, or by the operation of law, even though there may 
have been a stipulation that this shall not be an excuse; 

2. When it is prevented or delayed by an irresistible, superhuman 
cause, or by the act of public enemies of this state or of the United States, 
unless the parties have expressly agreed to the contrary; or, 

3. When the debtor is induced not to make it, by any act of the 
creditor intended or naturally tending to have that effect, done at or 
before the time at which such performance or offer may be made, and not 
rescinded before that time. 


History: En. Sec. 2050, Civ. C. 1895; 
re-en. Sec. 4950, Rev. C. 1907. Cal. Civ. C. 
Sec. 1511. Field Civ. C. Sec. 727. 


Effect of intervening impossibility pre- 
venting performance of contract, see notes 
in 14 L. R. A. 215; L. R. A. 1916F, 10. 


7453. Effect of prevention of performance. If the performance of an 
obligation be prevented by the creditor, the debtor is entitled to all the. 
benefits which he would have obtained if it had been performed by both 
parties. 


History: En. Sec. 2051, Civ. C. 1895; 
re-en. Sec. 4951, Rev. C. 1907. Cal. Civ. OC. 
Sec. 1512. Field Civ. C. Sec. 728. 


An unconditional offer in good faith to 
perform by the party on whom the obliga- 
tion rests, coupled with the ability to per- 
form, is, if rejected by the other party, 
equivalent to full performance, and extin- 
guishes such obligation; the offerer is then 


entitled to all the benefits he would have 
been entitled to if performance had been 
complete on both sides. Lehrkind v. Mce- 
Donnell, 51 Mont. 348, 350, 153 Pac. 1012. 


Remedies of party for prevention of 
performance of contract, see notes in 1 
Ann. Cas. 427; 12 Ann. Cas. 1108; Ann. 
Cas. 1913C, 384. 


7454. Same—Ratable portion of consideration, when. If performance 
of an obligation is prevented by any cause excusing performance, other 
than the act of the creditor, the debtor is entitled to a ratable proportion 
of the consideration to which he would have been entitled upon full per- 
formance, according to the benefit which the creditor receives from the 
actual performance. 


History: En. Sec. 2052, Civ. O. 1895; re-en. Sec. 4952, Rev. C. 1907. Cal. Civ. C. 
Sec. 1514. 
7455. Effect of refusal to accept performance before offer. A refusal 


by a creditor to accept performance, made before an offer thereof, is 
equivalent to an offer and refusal, unless, before performance is actually 
due, he gives notice to the debtor of his willingness to accept it. 


History: En. Sec. 2053, Civ. O. 1895; re-en. Sec. 4953, Rev. C. 1907. Cal. Civ. C. 
Sec. 1515. Field Civ. C. Sec. 731. 
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CHAPTER 5. 


EXTINCTION OF OBLIGATIONS BY ACCORD AND SATISFACTION, NOVATION, 
AND RELEASE. 


Section 7456. Accord Defined. 
7457. Effect of Accord. 
7458. Satisfaction, What Constitutes. 
7459. Part Performance. 
7460. Novation Defined. 
7461. Modes of Novation. 
7462. Novation a Contract. 
7463. Rescission of Novation. 
7464. Obligation Extinguished by Release. 
7465. Certain Claims Not Affected by General Release. 
7466. Release of One of Several Joint Debtors. 


7456. Accord defined. An accord is an agreement to accept, in ex- 
tinction of an obligation, something different from or less than that to 
which the person agreeing to accept is entitled. 


History: En. Sec. 2060, Civ. C. 1895; Codes, in State ex rel. Bishop v. Keating, 
re-en. Sec. 4954, Rev. C. 1907. Cal. Civ. C. 56 Mont. 526, 185 Pac. 706. 
Sec. 1521. Based on Field Civ. C. Sec. 732. 
For articles on “Accord and Satisfac- 


Cited or applied as section 4954, Revised tion,” see 1 Cal. Jur. 124; 1 BR. C. L. 176. 


7457. Effect of accord. Though the parties to an accord are bound 
to execute it, yet it does not extinguish the obligation until it is fully 
executed. 


History: En. Sec. 2061, Civ. C. 1895; Failure to perform act required by new 
re-en. Sec. 4955, Rev. C. 1907. Cal. Civ. C. agreement as affecting character thereof 
Sec. 1522. Field Civ. C. Sec. 733. as accord and satisfaction, see note in 10 

A. L. BR, 222, 


7458. Satisfaction, what constitutes. Acceptance by the creditor of 
the consideration of an accord extinguishes the obligation, and is called 
satisfaction. 


History: En. Sec. 2062, Civ. C. 1895; Cited or applied as section 4956, Revised 
re-en. Sec. 4956, Rev. C. 1907. Cal. Civ. C. Codes, in State ex rel. Bishop v. Keating, 
Sec. 1523. Field Civ. C. Sec. 734. 56 Mont. 526, 185 Pac. 706. 


7459. Part performance. Part performance of an obligation, either 
before or after a breach thereof, when expressly accepted by the creditor 
in writing, in satisfaction, or rendered in pursuance of an agreement in 
writing for that purpose, though without any new consideration, ex- 
tinguishes the obligation. 


History: En. Sec. 2063, Civ. C. 1895; Codes, in State ex rel. Bishop v. Keating, 
re-en. Sec. 4957, Rev. C. 1907. Cal. Civ. C. 56 Mont. 526, 185 Pac. 706. 
Sec. 1524. 


Counter-claim or set-off as affecting rule 


Cited or applied as section 4957, Revised as to part payment of a liquidated and 
undisputed debt, see note in 4 A. L. R. 474. 


7460. Novation defined. Novation is the substitution of a new obliga- 
tion for an existing one. 


History: En. Sec. 2070, Civ. C. 1895; Where a renewal of a note has been 
re-en. Sec. 4958, Rev. C. 1907. Cal. Civ. C. given, it will not be treated as payment 
Sec. 1530. Field Civ. C. Sec. 736. of the debt or a discharge of the original 
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obligation, unless there is an affirmative 
showing that its execution constituted a 
novation. First National Bank vy. Cotton- 
wood Land Co., 51 Mont. 544, 550, 154 Pac. 
582, 

Cited or applied as section 4958, Revised 


ACCORD, NOVATION, AND RELEASE. 


[7461-7464 


Codes, in McAllister v. McDonald, 40 
Mont. 375, 387, 106 Pac. 882; Kinsman v. 
Stanhope, 50 Mont. 41, 47, 144 Pac. 1083. 


For articles on “Novation,” see Cal. Jur. 
and 20 R. C. L. 359. 


7461. Modes of novation. Novation is made: 

1. By the substitution of a new obligation between the same parties, 
with intent to extinguish the old obligation; 

2. By the substitution of a new debtor in place of the old one, with 


intent to release the latter; or, 


'3. By the substitution of a new creditor in place of the old one, with 
intent to transfer the rights of the latter to the former. 


History: En. Sec. 2071, Civ. C. 1895; 
Te-en. Sec. 4959, Rev. C. 1907. Cal .Civ. C. 
Sec. 1531. Field Civ. C. Sec. 737. 


To constitute a novation by the substi- 
tution of a new debtor in place of the 
original one, there must be a mutual agree- 
ment to that effect between the parties. 
The assent to, and acceptance of, the 
terms of novation may be implied from 
the facts and circumstances attending the 
transaction, and the conduct of the par- 
ties thereafter, and in determining 
whether a novation took place, the intent, 
on the part of the creditor, to release the 
original debtor from his obligation, is of 
vital importance. McAllister v. McDon- 
ald, 40 Mont. 375, 387, 106 Pac. 882. 

Where a man buys an automobile, giving 
a chattel mortgage to secure unpaid pur- 
chase-money, but afterward a new agree- 
ment is made, whereby the purchaser is 
to run the machine for hire, the seller pay- 
ing expenses, and the buyer to turn over to 
the seller all moneys received until the 


balance due on the machine is paid, such 
agreement does not effect a novation; it 
does not extinguish the debt. Kinsman 
v. Stanhope, 50 Mont. 41, 47, 144 Pac. 
1083. 

Where the purchaser of a building had 
agreed with the seller immediately upon 
completion of the sale, and with plaintiff, 
that he would assume a debt due the latter 
from the seller for a lighting plant in- 
stalled by him in the building prior to the 
sale, the transaction amounted to a “nova- 
tion” within the meaning of subdivision 2 
of this section, rendering the purchaser 
liable on the obligation assumed by him. 
Sullivan v. Marshall, 56 Mont. 568. 

Cited or applied as section 4959, Revised 
Codes, in First Nat. Bk. v. Cottonwood 
Land Co., 51 Mont. 544, 550, 154 Pae. 582. 


Acceptance of renewal note made or 
indorsed by personal representative of 
obligor in original note as novation of that 
paper, see note in 12 A. L. R. 1546. 


7462. Novation a contract. Novation is made by contract, and is 
subject to all the rules concerning contracts in general. 


History: En. Sec. 2072, Civ. C. 1895; 
re-en. Sec. 4960, Rev. C. 1907. Cal. Civ. C. 
Sec. 1532. Field Civ. C. Sec. 738. 


7463. Rescission of novation. 


HEvidenee held insufficient to show a con- 
tract by novation. McAllister v. McDon- 
ald, 40 Mont. 375, 388, 106 Pac. 882. 


When the obligation of a third person, 


or an order upon such person, is accepted in satisfaction, the creditor may 
rescind such acceptance if the debtor prevents such person from complying 
with the order, or from fulfilling the obligation; or if, at the time the 
obligation or order is received, such person is insolvent, and the fact is 
unknown to the ereditor; or if, before the creditor can with reasonable 
diligence present the order to the person upon whom it is given, he 
becomes insolvent. 

History: En. Sec. 2073, Civ. C. 1895; re-en. Sec. 4961, Rev. C. 1907. 
Sec. 1533. Based on Field Civ. C. Sec. 740. 

7464. Obligation extinguished by release. An obligation is extinguished 
by a release therefrom given to the debtor by the creditor, upon a new 
consideration, or in writing, with or without new consideration. 


Cal. Civ. C. 


History: En. Sec. 2080, Civ. C. 1895; 
re-en. Sac. 4962, Rev. C. 1907. Cal. Civ. C. 
Sec. 1541. Based on Field Civ. C. Sec. 741. 


For articles on ‘Release,’ see Cal. Jur. 
and 23 R. C. L. 373. 


Powers of bank president or vice- 
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president to release bank debtors, see note 
an) IAL ee 702: 
Avoidance of infant’s release of dam- 
ages for personal tort, see 13 A. L. R. 402. 
Effect of release by an employee in con- 


formity with a contract condemned by a 
statute prohibiiting contracts making the 
acceptance of benefits from a relief asso- 
ciation a bar to an action against the 
employer, see note in 12 A. L. R. 494, 

7465. Certain claims not affected by general release. A general release 
does not extend to claims which the creditor does not know or suspect to 
exist in his favor at the time of executing the release, which, if known by 
him, must have materially affected his settlement with the debtor. 

History: En. Sec. 2081, Civ. C. 1895; re-en. Sec. 4963, Rev. C. 1907. Cal. Civ. C. 
Sec. 1542. Based on Field Civ. C. Sec. 742. 

7466. Release of one of several joint debtors. A release of one of two 
or more joint debtors does not extinguish the obligation of any of the 
others, unless they are mere guarantors; nor does it affect their rights to 


contribution from him. 


History: En. Sec. 2082, Civ. C. 1895; re-en. Sec. 4964, Rev. C. 1907. Cal. Civ. C. 


Sec. 1543. Field Civ. C. Sec. 743. 


CHAPTER 6. 
DEFINITION OF A CONTRACT. 


Section 7467. 
7468. 


Contract Defined. 
Essential Elements of Contract. 


7467. Contract defined. A contract is an agreement to do or not to 


do a certain thing. 


History: En. Sec. 2090, Civ. C. 1895; 
re-en. Sec. 4965, Rev. C. 1907. Cal. Civ. C. 
Sec. 1549. Field Civ. C. Sec. 744. 


This section contains nothing more than 
the common-law definition of the term con- 
tract, and is manifestly intended to apply 
only to those obligations which arise im- 
mediately out of dealings between the 
parties, and not to that sort of contract 
which arises remotely out of the compact 
of government. Oppenheimer v. Regan, 
32 Mont. 110, 116, 79 Pac. 695. 

Where one has received money which, 


though not bound to do so by express con- 
tract, he in equity and good conscience 
ought to turn over to him from whom he 
received it, the law implies a promise on 
his part to that effect, and the obligation, 
thus created or implied by law, is termed 
a “quasi contract,” as distinguished from 
a contract as defined in this and the fol- 
lowing section. Schaeffer v. Miller, 41 
Mont. 47, 420, 109 Pac. 970. 


For articles on “Contracts,” see Cal. Jur. 
and 6 R. C. L. 573. 


7468. Essential elements of contract. It is essential to the existence 


of a contract that there should be: 


1. Parties capable of contracting; 


2. Their consent; 
3. A lawful object; and 


4. A sufficient cause or consideration. 


History: En. Sec. 2091, Civ. C. 1895; 
re-en. Sec. 4966, Rev. C. 1907. Cal. Civ. C. 
Sec. 1550. Field Civ. C. Sec. 745. 


To constitute a bilateral agreement, the 
parties must have given their free and 
voluntary assent to the terms, which is a 


question of fact. Babcock v. Engel, 58 
Mont. 597, 605, 194 Pac. 137. 

Cited or applied as section 2091, Civil 
Code, in Oppenheimer y. Regan, 31 Mont. 
110, 116, 79 Pac. 695; as section 4966, 
Revised Codes, in Schaeffer v. Miller, 41 
Mont. 417, 420, 109 Pac. 970. 


CHAPTER 7. 
PARTIES TO A CONTRACT. 


Section 7469. Who May Contract. 


7470. Minors, ete. 
7471. Identification of Parties Necessary. 
7472. 


When Contract for Benefit of Third Person May Be Enforced. 
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7469. Who may contract. All persons are capable of contracting, 
except minors, persons of unsound mind, and person deprived of civil 


rights. 


History: En. Sec. 2100, Civ. C. 1895; re-en. Sec. 4967, Rev. C. 1907. Cal. Civ. C. 


Sec. 1556. Field Civ. C. Sec. 746. 
7470. Minors, etc. 


Minors and persons of unsound mind have only 


such capacity as is defined by sections 5673-5687 of this code. 
History: En. Sec. 2101, Civ. C. 1895; re-en. Sec. 4968, Rev. C. 1907. Cal. Civ. C. 


Sec. 1557. Field Civ. C. Sec. 747. 


7471, Identification of parties necessary. 


It is essential to the validity 


of a contract not only that the parties should exist, but that it should be 


possible to identify them. 


History: En. Sec. 2102, Civ. C. 1895; re-en. Sec. 4969, Rev. C. 1907. Cal. Civ. C. 


Sec. 1558. Field Civ. C. Sec. 748. 


7472. When contract for benefit of third person may be enforced. A 
contract, made expressly for the benefit of a third person, may be enforced 
by him at any time before the parties thereto rescind it. 


History: En. Sec. 2103, Civ. C. 1895; 
re-en. Sec. 4970, Rev. C. 1907. Cal. Civ. C. 
Sec. 1559. Field Civ. C. Sec. 749. 


Plaintiffs were not entitled to enforce 
a contract for the payment of the balance 
of the purchase price as a contract made 
for their benefit, since this section does 
not apply to executory contracts without 
consideration. McDonald v. American 
Nat. Bank, 25 Mont. 456, 495, 65 Pac. 896. 

The executory contract made expressly 
for the benefit of a third person must be 
one whereby the promisor undertakes to 


pay or discharge some debt or duty which 
the promisee owes to the third person. 
McDonald v. American Nat. Bank, 25 
Mont. 456, 495, 65 Pac. 896; Tatem v. 
Eglanol Mining Co., 45 Mont. 367, 373, 123 
Pace. 28. 

Cited or applied as section 2103, Civil 
Code, in Western Loan & 8S. Co. v. S. B. A. 
Co., 31 Mont. 448, 450, 78 Pac. 774. 


Promises for the benefit of third per- 
sons, see notes 'in 3 Am. Dec. 305; 39 
A, So 315° 74 Avs. Bs 176, 


CHAPTER 8. 
CONSENT. 


Section 7473. 


Essentials of Consent. 


7474. Consent—When Voidable. 

7475. Apparent Consent—When Not Free. 

7476. When Deemed to Have Been Obtained by Fraud, ete. 
7477. Duress—In What It Consists. 

7478. Menace—In What It Consists. 

7479. Fraud, Actual or Constructive. 

7480. Actual Fraud, Acts Constituting. 

7481. Constructive Fraud. 

7482. Actual Fraud a Question of Fact. 

7483. Undue Influencee—In What It Consists. 

7484, Mistake, Kinds of. 

7485. Mistake of Fact 

7486. Mistake of Law. 

7487. Mistake of Foreign Laws. 

7488. Mutuality of Consent. 

7489. Communication of Consent. 

7490. Mode of Communicating Acceptance of Proposal. 
7491. When Communication Deemed Complete. 

7492. Acceptance by Performance of Conditions, 

7493. Acceptance Must Be Absolute. 

7494. Revocation of Proposal. 

7495. Revocation—How Made. 

7496. Ratification of Contract Void for Want of Consent. 
7497. Assumption of Obligation by Acceptance of Benefits. 
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7473. Essentials of consent. The consent of the parties to a contract 


must be: 
1. Free; 
2. Mutual; and, 


3. Communicated by each to the other. 


History: En. Sec. 2110, Civ. C. 1895; 


re-en. Sec. 4971, Rev. C. 1907. Cal. Civ. C. 


Sec. 1565. Field Civ. C. Sec. 750. 


Cited or applied as section 4971, Revised 
Codes, in Babcock v. Engel, 58 Mont. 597, 
605, 194 Pae. 137. 


7474. Consent—When voidable. 


For text treatment of consent as element 
of contract, see 6 R. C. L. 592. 

Acknowledging receipt or order for 
goods as an acceptance completing the 
contract, see note in 10 A. L. BR. 683. 

Withdrawal of, or right to withdraw, 
letter from mail as affecting consumma- 
tion of contract, see note in 9 A. L. R. 386. 


A consent which is not free is never- 


theless not absolutely void, but may be rescinded by the parties in the 
manner prescribed by the chapter on rescission. 


History: En. Sec. 2111, Civ. C. 1895; 
re-en. Sec. 4972, Rev. C. 1907. Cal. Civ. C. 
Sec. 1566. Field Civ. C. Sec. 751. 


7475. Apparent consent—When not free. 


real or free when obtained through: 


1. Duress; 
2. Menace; 
3.. Fraud; 
4. Undue influence; or, 
5. Mistake. 
History : En. Sec. 2112, Civ. C. 1895; 


re-en. Sec. 4973, Rev. C. 1907. Cal. Civ. C. 
Sec. 1567. Field Civ. C. Sec. 752. 


The defense of duress is based upon the 
proposition that the consent of the party 


7476. When deemed to have been obtained by fraud, etc. 


Cited or applied as section 4972, Revised 
Codes, in Turk vy. Rudman, 42 Mont. 1, 16, 
Idd Pees 139: 


An apparent consent is not 


to the contract over whom it was exercised 
was not free. Bullard v. Smith, 28 Mont. 
387, 403,.72 Pac. 761. 

Cited or applied as section 4973, Revised 
Codes, in Brundy v. Canby, 50 Mont. 454, 
472, 148 Pae. 315. 


Consent is 


deemed to have been obtained through one of the causes mentioned in the: 
last section only when it would not have been given had such cause not 


existed. 
History: 
Sec. 1568. Field Civ. C. Sec. 753. 


En. Sec. 2113, Civ. C. 1895; re-en. Sec. 4974, Rev 


. C. 1907. Cal. Civ. C. 


7477. Duress—In what it consists. Duress consists in: 
1. Unlawful confinement of the person of the party, or of the husband 
or wife of such party, or of an ancestor, descendant, or adopted child of 


such party, husband, of wife; 


2. Unlawful detention of the property of any such person; or, 
3. Confinement of such person, lawful in form, but fraudulently ob- 
tained, or fraudulently made unjustly harassing or oppressive.. 


History: En. Sec. 2114, Civ. C. 1895; 
re-en. Sec. 4975, Rev. C. 1907. Cal. Civ. C. 
Sec. 1569. Field Civ. C. Sec. 754. 


Evidence considered, and held insuffi- 
cient to sustain a jury finding that a note 
sued on was executed under duress. Bul- 
lard v. Smith, 28 Mont. 387, 403, 72 Pace. 
761. 

Threats to enforce payment of promis- 
sory notes, in the manner provided in a 
contract of sale in case of non-payment, 


do not constitute duress. 
Mont. 82, 91, 115 Pac. 37. 

Cited or applied as section 4975, Revised 
Codes, in De Forrest v. Crane & Ordway 
Co., 55 Mont. 489, 499, 178 Pac. 291. 


Ott v. Pace, 43 


For articles on “Duress,” see Cal. Jur. 
and 9 R. C. L. 710. 

Validity of contract executed under 
duress exercised by third person, see note 
in 4 A. L. R. 864. 
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7478. Menace—In what it consists. Menace consists in a threat: 


1. Of such duress as is specified 


section ; 


in subdivisions 1 and 3 of the last 


2. Of unlawful and violent injury to the person or property of any 
such person, as is specified in the last section; or, 
3. Of injury to the character of any such person. 


History: En. Sec. 2115, Civ. C. 1895; 


re-en. Sec. 4976, Rev. C. 1907. Cal. Civ. C. 


Sec. 1570. Field Civ. C. Sec. 755. 
Cited or applied as section 2115, Civil 


7479. Fraud, actual or constructive. 


structive. 


Code, in Bullard v. Smith, 28 Mont. 387, 
403, 72 Pac. 761; as section 4976, Revised 
Codes, in De Forrest v. Crane & Ordway 
Co., 55 Mont. 489, 499, 178 Pac. 291. 


Fraud is either actual or con- 


History: En. Sec. 2116, Civ. C. 1895; re-en. Sec. 4977, Rev. C. 1907. Cal. Civ. C. 


Sec. 1571. Field Civ. C. Sec. 756. 


7480. Actual fraud, acts constituting. 


Actual fraud, within the mean- 


ing of this chapter, consists in any of the following acts, committed by a 
party to the contract, or with his connivance, with intent to deceive another 
party thereto, or to induce him to enter into the contract: 

1. The suggestion, as a fact, of that which is not true, by one who 


does not believe it to be true; 


2. The positive assertion, in a manner not warranted by the informa- 
tion of the person making it, of that which is not true, though he believes 


it to be true; 


3. The suppression of that which is true, by one having knowledge or 


belief of the fact; 


4. A promise made without any intention of performing it; or, 


5. <Any other act fitted to deceive. 


History: En. Sec. 2117, Civ. C. 1895; 
re-en. Sec. 4978, Rev. C. 1907. Cal. Civ. C. 
Sec. 1572. Field Civ. C. Sec. 757. 


A trust cannot result in one of two per- 
sons for the benefit of the other, if they 
intended and agreed to obtain land from 
the government unlawfully and fraudu- 
lently; and the court, in such a case, in a 
suit between themselves as to the land, 
will leave the parties where it finds them. 
Keely v. Gregg, 33 Mont. 216, 225, 83 Pace. 
222. 

The representations made by a land- 
owner to an intending purchaser as to the 
boundaries of his property were, in effect, 
warranties, the owner being presumed to 
know its location; and where, after the 
consummation of a sale, the statements of 
the vendor in this regard proved false, 
the result was a fraud within the meaning 
of this section, whether made in good or 
bad faith, and the vendee had the right 
to rescind or sue for damages. Post v. 
Liberty, 45 Mont. 1, 14, 121 Pac. 475. 

An owner of land is supposed to know 
its boundaries, and his vendee has a right 
to rely upon his representations as to 
them; such representations are regarded as 
those of fact, and, if false, the effect of 


them is to deceive the intending purchaser. 
Post v. Liberty, 45 Mont. 1, 14, 121 Pace. 
475. 

In an action for damages for fraud 
charged by plaintiff to have been practiced 
upon him in the sale of land, the plaintiff 
made out his case where the evidence 
showed that the defendant, acting in col- 
lusion with a civil engineer who had been 
employed by plaintiff to survey the land, 
falsely represented to him that the tract 
contained a much larger acreage suitable 
for fruit growing than was actually em- 
braced in it. Shoudy v. Reeser, 48 Mont. 
579, 587, 142 Pac. 205. 

Where a married man, by a promise 
made to his dangerously sick wife, to 
devise both his own and her property to 
their daughter and son, induces her to 
convey her property to him, instead of to 
the daughter as she proposes, he intending 
at the time either to repudiate the promise 
afterward, or to do as he pleases with the 
property after once getting it into his 
hands, there is actual fraud in his act 
from its inception. Huffine v. Lincoln, 52 
Mont. 585, 593, 160 Pac. 820. 

False representation that an investment 
company would be ready for business 
within two months, made to induce the 
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sale of stock, was a fraud. Buhler v. 
Loftus, 53 Mont. 546, 558, 165 Pac. 601. 

Where, in a suit to foreclose a purchase- 
money mortgage, the answer sets up fraud 
by the plaintiff in inducing the defendant 
to enter into the transaction, and avers, 
in describing the fraud, particulars coming 
within the statutory definition of fraud, it 
is error for the court to strike such aver- 
ments from the answer. Como Orchard 
Land Co. v. Markham, 54 Mont. 438, 445, 
171 Pac. 274. 


Representations made to a stockholder . 


in a company by a broker that one hun- 
dred shares of its capital stock had been 
turned back into its treasury by a sub- 
seriber unable to pay therefor, and solicit- 
ing plaintiff to buy it “to help the com- 
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pany out,” related to a material matter 
within the meaning of this section. Still- 
well vy. Rankin, 55 Mont. 130, 136, 174 Pac. 
186. 

Cited or applied as section 2117, Civil 
Code, in Sathre v. Rolfe, 31 Mont. 85, 88, 
77 Pac. 431; as section 4978, Revised 
Codes, in Turk v. Rudman, 42 Mont. 115, 
111 Pace. 739; Post v. Liberty, 45 Mont. 
1, 16, 121 Pac. 475; Emerson-Brantingham 
I. Co. v. Anderson, 58 Mont. 617, 626, 194 
Pac. 160. 


For articles on “Fraud and Deceit,” see 
Cal. Jur. and 12 BR. C. L. 222. 

Misrepresentation as regards validity of 
conveyance or transfer of property as 
fraud, see note in 9 A. L. R. 1051. 


Constructive fraud. Constructive fraud consists: 


1. In any branch of duty which, without an actually fraudulent intent, 
gains an advantage to the person in fault, or anyone claiming under him, 
by misleading another to his prejudice, or to the prejudice of anyone 


claiming under him; or, 


2. In any such ae or omission as the law especially declares to be 
fraudulent, without respect to actual fraud. 


History: En. Sec. 2118, Civ. C. 1895; re-en. Sec. 4979, Rev. C. 
Sec. 1573. Field Civ. C. Sec. 758. 
7482. 
question of fact. 
History: En. Sec. 2119, Civ. C. 1895; 
re-en. Sec. 4980, Rev. C. 1907. Cal. Civ. C. 


Sec. 1574. Field Civ. C. Sec. 759. 


Whether an applicant for life insurance 
intentionally concealed facts which are 
material, or made false representations 
with reference to them, intending to 
deceive the insurer, thus being guilty of 
actual fraud, was a question of fact. for 
the jury. Pelican v. Mutual Life Ins. Co., 
44 Mont. 277, 288, 119 Pac. 778. 


7483. Undue infiuence—In what it consists. 


1907. Cal. Civ. C. 


Actual fraud a question of fact. Actual fraud is always a 


Where the facts in an action for fraud 
are not controverted and furnish the basis 
of but one inference, namely, that the 
defendant is guilty of the fraud alleged, 
the court may infer the fraud as a matter 
of law and direct a verdict in favor of 
plaintiff. Shoudy v. Reeser, 48 Mont. 579, 
587, 142 Pace. 205. 

Cited or applied as section 4980, Revised 
Codes, in Turk v. Rudman, 42 Mont. 1 LOS 
111 Pae. 739. 


Undue influence consists: 


1. In the use, by one in whom a confidence is reposed by another, or 
who holds a real or apparent authority over him, of such confidence or 
authority for the purpose of obtaining an unfair advantage over him; 

2. In taking an unfair advantage of another’s weakness of mind; or, 

3. In taking a grossly oppressive and unfair advantage of another’s 


necessities or distress. 


History: Hn. Sec. 2120, Civ. C. 1895; 
re-en. Sec. 4981, Rev. C. 1907. Cal. Civ. C. 
Sec. 1575. Field Civ. C. Sec. 760. 


Facts sufficient to be submitted to the 
jury, upon the question of “undue influ- 
ence” in the making of a will. In re Mur- 
phy’s Estate, 43 Mont. 353, 371, 116 Pace. 
1004. 

The theory underlying the doctrine of 
undue influence is that the testator is 


induced by the means employed, to exe- 
cute an instrument in form and appear- 
ance his will, but in reality expressing 
testmentary dispositions which he would 
not have voluntarily made. Murphy v. 
Nett, 47 Mont. 38, 51, 130 Pac. 451. 
Demands and importunities may amount 
to undue influence, without being coupled 
with fraud, threats, or misrepresentation; 
whether they do or not depending upon 
what they were, how persistently and under 
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what circumstances they were employed, 
and whether the mind of the testator was 
so infirm as to be overpowered by them. 
Murphy v. Nett, 47 Mont. 38, 53, 130 Pace. 
451, 

To meet the requirement of this defini- 
tion, the one party to the negotiations 
must occupy a superior position with ref- 
erence to the other by reason of a real or 
apparent authority he holds over him, 
arising out of pre-existing relations, or 
assumes at the time because of the weak- 
ness of mind or distress or necessities of 
the other, by reason of which he know- 
ingly gains an advantage, which in con- 
templation of law is unconscionable. 


CONSENT. 


[7484-7486 


Emerson-Brantingham I. Co. v. Anderson, 
58 Mont. 617, 629, 194 Pac. 160. 


When presumption of undue influence 
indulged, see note in 21 A. S. R. 94. 

Presumption and burden of proof in con- 
veyances from child to parent, see notes 
in 18 Ann. Cas. 539; 11 A. L. R. 735. 

Presumption of undue influence arising 
from relation of man and woman engaged 
to be married, see note in Ann. Cas. 19160, 
1031. 

Presumption of undue influence arising 
from relation of man and mistress, see 
notes in 9 Ann. Cas. 783; Ann. Cas. 19130, 
143; L. R. A. (N. S.) 554. 


7484, Mistake, kinds of: Mistake may be either of fact or law. 


History: En. Sec. 2121, Civ. C. 1895; 
re-en. Sec. 4982, Rev. C. 1907. Cal. Civ. C. 
Sec. 1576. Field Civ. C. Sec. 761. 

Cited or applied as section 4982, Revised 


7485. Mistake of fact. 


Codes, in Brundy v. Canby, 50 Mont. 454, 
472, 148 Pac. 315. 


Ignorance or mistake as ground for 
relief in equity, see note in 55 A. 8. R. 494. 


Mistake of fact is a mistake not caused by the 


neglect of a legal duty on the part of the person making the mistake, and 


consisting in: 


1. An unconscious ignorance or forgetfulness of a fact, past or present, 


material to the contract; or, 


2. Belief in the present existence of a thing material to the contract, 
which does not exist, or in the past existence of such a thing, which has 


not existed. 


History: En. Sec. 2122, Civ. C. 1895; 
re-en. Sec. 4983, Rev. C. 1907. Cal. Civ. C. 
Sec. 1577. Field Civ. C. Sec. 762. 


Where defendant, who directed an 
attorney to draft a quitclaim deed to cer- 
tain property, and who, without reading 
the instrument, though able to read, 
signed it, he was not entitled to relief in 
an action for damages for a breach of 
warranty contained in the instrument, 
which proved to be not a quitclaim but a 
warranty deed. Hennessy v. Holmes, 46 
Mont. 89, 93, 125 Pac. 132. See Parchen 
v. Chessman, 49 Mont. 326, 339, 142 Pac. 
631; Cox v. Hall, 54 Mont. 154, 162, 168 
Pac. O19. 

Failing to read carefully a written in- 
strument before uttering the same is 
neglect of a legal duty, from the conse- 
quences of which the person guilty of such 
negligence cannot have relief. Hennessy 
v. Holmes, 46 Mont. 89, 94, 125 Pac. 132. 
See Parchen v. Chessman, 49 Mont. 326, 
339, 142 Pac. 631; Cox v. Hall, 54 Mont. 
154, 162, 168 Pac. 519. 


7486. Mistake of law. 


Sections 7531 and 10,517 are to be con- 
strued with this section, in determining 
the right to redress for mistakes in writ- 
ten instruments; under this section, free- 
dom from negligence is the condition 
precedent to the right to such redress. 
Hennessy v. Holmes, 46 Mont. 89, 96, 125 
Pae. 132. 

One is guilty of negligence in failing to 
read a promissory note before signing it. 
Parchen v. Chessman, 49 Mont. 326, 338, 
142 Pac. 631. 


Relief against contracts on account of 
mistake of fact, see note in 45 Am. Dee. 
631. 

Equitable relief against contract on 
account of mistake due to negligence, see 
notes in 5 Ann. Cas. 214; 11 Ann. Cas. 
1164. 

Rescission of sale of corporate stock on 
account of mutual mistake due to error in 
corporate books, see note in 5 A. L. R. 255. 


Mistake of law constitutes a mistake, within 


the meaning of this chapter, only when it arises from: 
1. A misapprehension of the law by all parties, all supposing that they 
knew and understood it, and all making substantially the same mistake as 


to the law; or, 
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2. A misapprehension of the law by one party, of which the others are 
aware at the time of contracting, but which they do not rectify. 


History: “En. Sec. 2123, Civ. C. 1895; 
re-en. Sec. 4984, Rev. C. 1907. Cal. Civ. C. 
Sec. 1578. Field Civ. C. Sec. 763. 


Where plaintiff in a suit to recover an 
overpayment made on a repurchase of 
property sold under foreclosure, under a 
mistake of law, induced by defendant, 
alleges a cause of action under subdivision 
2 of this section, and the proof adduced 
brings it within subdivision 1, there is a 
fatal variance, and recovery cannot. be 
had by reason of a mistake of law. Bot- 
tego v. Carroll, 31 Mont. 122, 126, 77 Pac. 
430. See Brundy v. Canby, 50 Mont. 454, 
470, 148 Pace. 315. 

Where fraud is alleged in the alternative 


7487. Mistake of foreign laws. 
of fact. 


History: En. Sec. 2124, Civ. C. 1895; 
re-en. Sec. 4985, Rev. C. 1907. Cal. Civ. C. 
Sec. 1579. Field Civ. C. Sec. 764. 


in an action for the reformation of one 
and the cancellation of another instru- 
ment because executed under the influence 
of mutual mistake, it does not render the 
plea of mutual mistake ineffective. Brundy 
v. Canby, 50 Mont. 454, 470, 148 Pac. 315. 

Cited or applied as section 2123, Civil 
Code, in Sathre v. Rolfe, 31 Mont. 85, 88, 
77 Pace. 431, 


Ignorance of the law as a ground for 
relief in equity, see note in 10 Am. Dec. 
323. ; 


Relief from mistake of law as to effect 


of instrument, see note in 28 L. R. A. 
(N. S.) 785. 


Mistake of foreign laws is a mistake 


Right to equitable relief on account of 
mistake of law of foreign jurisdiction, see 
note in Ann. Cas. 1914C, 1264, 


7488. Mutuality of consent. Consent is not mutual, unless the parties 


all agree upon the same. thing in the same sense. 


But in certain cases 


defined by the chapter on interpretation, they are to be deemed so to agree 


without regard to the fact. 


History: En. Sec. 2125, Civ. C. 1895; re-en. Sec. 4986, Rev. C. 1907. 


Sec. 1580. Field Civ. C. Sec. 765. 


Cal. Civ. C. 


7489. Communication of consent. Consent can be communicated with 
effect only by some act or omission of the party contracting, by which he 
intends to communicate it, or which necessarily tends to such communica- 


tion. 
History: 


Sec. 1581. Field Civ. C. Sec. 766. 


En. Sec. 2126, Civ. C. 1895; re-en. Sec. 4987, Rev. C. 1907. Cal. Civ. C. 


7490. Mode of communicating acceptance of proposal. If a proposal 
prescribes any conditions concerning the communication of its acceptance, 
the proposer is not bound unless they are conformed to; but in other cases 
any reasonable and usual mode may be adopted. 

History: En. Sec. 2127, Civ. C. 1895; re-en. Sec. 4988, Rev. C. 1907. Cal. Civ. C. 


Sec. 1582. Field Civ. C. Sec. 767. 


7491. When communication deemed complete. 


Consent is deemed to 


be fully communicated between the parties as soon as the party accepting 
a proposal has put his acceptance in the course of transmission to the 
proposer, in conformity to the last section. 


History: 
Sec. 1583. Field Civ. C. Sec. 768. 


En. Sec. 2128, Civ. ©. 1895; re-en. Sec. 4989, Rev. C. 1907. Cal. Civ. C. 


7492. Acceptance by performance of conditions. Performance of the 
conditions of a proposal, or the acceptance of the consideration offered 
with a proposal, is an acceptance of the proposal. 

History: En. Sec. 2129, Civ. C. 1895; re-en. Sec. 4990, Rev. C. 1907. Cal. Civ. C. 


Sec. 1584. Field Civ. C. Sec. 769. 
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7493. Acceptance must be absolute. An acceptance must be absolute 
and unqualified, or must include in itself an acceptance of that character 
which the proposer can separate from the rest, and which will conclude 
the person accepting. A qualified acceptance is a new proposal. 


History: En. Sec. 2130, Civ. C. 1895; respond with the terms of the offer. State 
re-en. Sec. 4991, Rev. C. 1907. Cal. Civ. C. ex rel. Henderson v. Board of State Prison 
Sec. 1585. Field Civ. C. Sec. 770. Commrs., 37 Mont. 378, 390, 96 Pac. 736, 

the principle being applied in this case to 

To conclude an agreement, the accept- a contract with the board of state prison 
ance of the offer must be unconditional, commissioners for the care of inmates of 
and must in every respect meet and cor- the prison. 


7494. Revocation of proposal. A proposal may be revoked at any 
time before its acceptance is communicated to the proposer, but not 
afterwards. 


History: En. Sec. 2131, Civ. C. 1895; offer, even though kept open for nearly 
re-en. Sec, 4992, Rev. C. 1907. Cal. Civ. C. two months, which is revoked before 
Sec. 1586. Field Civ. C. Sec. 771. acceptance. Donlan v. Arnold, 48 Mont. 
416, 422, 138 Pae. 775. 


A contract is not created by a mere 

7495. Revocation—How made. A proposal is revoked: 

1. By the communication of notice of revocation by the proposer to 
the other party, in the manner prescribed by sections 7489 and 7491, before 
his acceptance has been communicated to the former; 

2. By the lapse of the time prescribed in such proposal for its accept- 
ance, or if no time is so prescribed, the lapse of a reasonable time without 
communication of the acceptance ; 

3. By the failure of the acceptor to fulfil a condition precedent to 
acceptance; or, 

4. By the death or insanity of the proposer. 


History: En. Sec. 2132, Civ. C. 1895; re-en. Sec. 4993, Rev. C. 1907. Cal. Civ. C. 
Sec. 1587. Field Civ. C. Sec. 772. 


7496. Ratification of contract void for want of consent. A contract 
which is voidable solely for want of due consent may be ratified by a 
subsequent consent. 


History: En. Sec. 2133, Civ. C. 1895; Codes, in Koerner v. Northern Pacific 
re-en. Sec. 4994, Rev. C. 1907. Cal. Civ. C. Ry. Co., 56 Mont. 511, 186, Pac. 337. 
Sec. 1588. Field Civ. C. Sec. 773. 


: Contracts which cannot be ratified, see 
Cited or applied as section 4994, Revised note in 59 A. S. R. 638. 


7497. Assumption of obligation by acceptance of benefits. A voluntary 
acceptance of the benefit of a transaction is equivalent to a consent to all 
the obligations arising from it, so far as the facts are known, or ought to 
be known, to the person accepting. 


History: En. Sec. 2134, Civ. C. 1895; Cited or applied as section 4995, Revised 
re-en. Sec. 4995, Rev. C. 1907. Cal. Civ. C. Codes, in Hills v. Johnson, 52 Mont. 65, 
Sec. 1589. Field Civ. C. Sec. 774. 69, 156 Pac. 122. 


CHAPTER 9. 
OBJECT. 


Section 7498. Object of Contract. 
7499. Requisites of Object. 
7500. Impossibility, What Deemed. 
7501. When Contract Wholly Void. 
7502. When Contract Partially Void. 
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CONTRACTS. 


[Part V 


The object of a contract is the thing which 


it is agreed, on the part of the party receiving the consideration, to do 


or not to do. 
History: En. Sec. 2150, Civ. C. 1895; 


re-en. Sec. 4996, Rev. C. 1907. Cal. Civ. C. 


Sec. 1595. Field Civ. C. Sec. 775. 


Cited or applied as section 2150, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 Mont. 21, 32, 77 Pac. 302. 


7499. Requisites of object. The object of the contract must be lawful 
when the contract is made, and possible and ascertainable by the time the 


contract is to be performed. * 
History: En. Sec. 2151, Civ. C. 1895; 


re-en. Sec. 4997, Rev. C. 1907. Cal. Civ. C. 


Sec. 1596. Field Civ. C. Sec. 776. 


Cited or applied as section 2151, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 Mont. 21, 32, 77 Pae. 302. 


7500. Impossibility, what deemed. Everything is deemed possible 
except that which is impossible in the nature of things. 


History: En. Sec. 2152, 
Sec. 1597. Field Civ. C. Sec. 777. 


Civ. C. 1895; re-en. Sec. 4998, Rev. C. 1907. Cal. Civ. C. 


7501. When contract wholly void. Where a contract has but a single 
object, and such object is unlawful, whether in whole or in part, or wholly 
impossible of performance, or so vaguely expressed as to be wholly unas- 
certainable, the entire contract is void. 


History: 
re-en, Sec. 4999, Rev. C. 
Sec. 1598. Field Civ. C. Sec. 778. 


En. Sec. 2153, Civ. C. 1895; 


Where it could not be determined from 
a printed order blank containing many 
pages and covering a large variety of 
jewelry, how many articles of a particular 
kind and price had been ordered, the mem- 
orandum of sale was so indefinite and 
uncertain as to make it unenforceable at 
law. Price v. Stipek, 39 Mont. 426, 432, 
104 Pac. 195. 

In an action by a lessor to recover his 
share of grain alleged to have been raised 
by the defendant under a contract of 
lease of agricultural land, the only definite 


1907. Cal. Civ. C. 


portion of which was that which secured 
to defendant, without naming a considera- 
tion, the possession of the land for a spe- 
cified time, but which did not bind him to 
do anything or raise any grain, the con- 
tract was void for uncertainty. Schwab 
v. MeVey, 54 Mont. 422, 425, 171 Pac. 277. 

In order that a contract may be enforce- 
able, the parties must express themselves 
in terms direct and explicit enough to 
enable their full intention to be ascer- 
tained to a reasonable degree of certainty. 
Schwab v. McVey, 54 Mont. 422, 425, 171 
Paer2v7: 

Cited or applied as section 21538, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 Mont. 21, 32, 77 Pac. 302. 


7502. When contract partially void. Where a contract has several 
distinct objects, of which one at least is lawful, and one at least is 
unlawful, in whole or in part, the contract is void as to the latter and 


valid as to the rest. 


History: En. Sec. 2154, Civ. C. 1895; re-en. Sec. 5000, Rev. C. 1907. 


Sec. 1599. Field Civ. C. Sec. 779. 


Cal. Civ. C. 


CHAPTER 10. 
CONSIDERATION. 


Section 7503. 


Good Consideration, What Constitutes. 
How Far Legal or Moral Obligation Is a Good Consideration. 


7504. 

7505. Consideration Lawful 

7506. Effect of Mllegality. 

7507. Consideration Executed or Hxeeutory. 

7508. Executory Consideration. 

7509. How Ascertained. 

7510. Effect of Impossibility of Ascertaining Consideration. 

7511. Same—Possible of Execution on Face. 

7512. Written Instrument Presumptive Evidence of Consideration, 
7513. Burden of Proof to Invalidate Sufficient Consideration. 
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7503. Good consideration, what constitutes. Any benefit conferred, or 
agreed to be conferred, upon the promisor, by any other person, to which 
the promisor is not lawfully entitled, or any prejudice suffered, or agreed 
to be suffered, by such person, other than such as he is at the time of 
consent lawfully bound to suffer, as an inducement to the promisor, is a 
good consideration for a promise. 


History: En. Sec. 2160, Civ. C. 1895; order in cash and giving him a due-bill 


re-en. Sec. 5001, Rev. C. 1907. Cal. Civ. C. 
Sec. 1605. Field Civ. C. Sec. 780. 


Where the defendants were assignees 
of moneys to be made out of certain wood 
contracts, and plaintiff, an employee of 
the assignor, procured from the latter an 
order on defendants for wages due him, 
whereupon the defendants, on presenta- 
tion of the order for payment, took an 
assignment from plaintiff of all moneys 
due him for wages, paying part of the 


for the balance, the promise to pay the 
due-bill was a sufficient consideration. 
Parnell v. Davenport, 36 Mont. 571, 573, 
93 Pac. 939. 

Cited or applied as section 5001, Revised 


Codes, in Hmerson-Brantingham I. Co. v. 
Anderson, 58 Mont. 617, 632, 194 Pac. 190. 


Moral obligation as consideration for 
contract, see notes in 39 A. S. R. 735; 53 
L. BR. A. 353; 26 L. R. A. (N. 8.) 520. 


An 


7504. How far legal or moral obligation is a good consideration. 
existing legal obligation resting upon the promisor, or a moral obligation 
originating in some benefit conferred upon the promisor, or prejudice 
suffered by the promisee, is also a good consideration for a promise, to 
an extent corresponding with the extent of the obligation, but no further 


or otherwise. 


History: En. Sec. 2161, Civ. C. 1895; 
re-en. Sec. 5002, Rev. C. 1907. Cal. Civ. C. 
Sec. 1606. Field Civ. C. Sec. 781. 


Cited or applied as section 2161, Civil 
Code, in Parnell v. Davenport, 36 Mont. 
ofl, ofa, 93 Rae. 939: 


7505. Consideration lawful. The consideration of a contract must be 
lawful within the meaning of section 7553. 


History: En. Sec. 2162, Civ. C. 1895; 
re-en. Sec. 5003, Rev. C. 1907. Cal. Civ. C. 
Sec. 1607. Field Civ. C. Sec. 782. 


Cited or applied as section 2162, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 Mont. 21, 32, 77 Pac. 302. 


7506. Effect of illegality. If any part of a single consideration for 
one or more objects, or of several considerations for a single object, is 


unlawful, the entire contract is void. 


History: En. Sec. 2163, Civ. C. 1895; 
re-en. Sec. 5004, Rev. C. 1907. Cal. Civ. C. 
Sec. 1608. Field Civ. C. Sec. 783. . 


A eontract by the terms of which plain- 
tiff in effect agreed, for a consideration of 
fifty thousand dollars, to furnish evidence 
which would enable defendant to either 
win two certain suits, or one of them, upon 


trial, or which would put the latter in 
such a position that he could force a favor- 
able settlement of one or both of them, was 
an entire contract, and void as against the 
policy of the law. Hughes vy. Mullins, 36 
Mont. 267, 277, 92 Pac. 758. 

Cited or applied as section 2163, Civil 
Code, in Glass v. Basin & Bay State Min. 
Co., 31 Mont. 21, 32, 77 Pac. 302. 


7507. Consideration executed or executory. A consideration may be 


executed or executory, in whole or in part. 


Insofar as it is executory, it 


is subject to the provisions of sections 7498 to 7502 of this code. 
History: En. Sec. 2164, Civ. C. 1895; re-en. Sec. 5005, Rev. C. 1907. Cal. Civ. C. 


Sec. 1609. Field Civ. C. Sec. 784. 
7508. Executory consideration. 


When a consideration is executory, it 


is not indispensable that the contract should specify its amount or the 


means of ascertaining it. 


It. may be left to the decision of a third person, 


or regulated by any specified standard. 
History: En. Sec. 2165, Civ. C. 1895; re-en. Sec. 5006, Rev. C. 1907. Cal. Civ. C. 


Sec. 1610. Field Civ. C. Sec. 785. 
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7509. How ascertained. When a contract does not determine the 
amount of the consideration, nor the method by which it is to be ascer- 
tained, or when it leaves the amount thereof to the discretion of an 
interested party, the consideration must be so much money as the object 
of the contract is reasonably worth. 


History: En. Sec. 2166, Civ. C. 1895; re-en. Sec. 5007, Rev. C. 1907. Cal. Civ. C. 
Sec. 1611. Field Civ. C. Sec. 786. 


7510. Effect of impossibility of ascertaining consideration. Where a 
contract provides an exclusive method by which its consideration is to be 
ascertained, which method is on its face impossible of execution, the entire 


contract is void. 


History: En. Sec. 2167, Civ. C. 1895; re-en. Sec. 5008, Rev. C. 1907. Cal. Civ. C. 


Sec. 1612. Field Civ. C. Sec. 787. 


7511. Same—Possible of execution on face. Where a contract pro- 
vides an exclusive method by which its consideration is to be ascertained, 
which method appears possible on its face, but in fact is, or becomes, 
impossible of execution, such provision only is void. 

History: En. Sec. 2168, Civ. C. 1895; re-en. Sec. 5009, Rev. C. 1907. Cal. Civ. C. 


Sec. 1613. Field Civ. C. Sec. 788. 


7512. Written instrument presumptive evidence of consideration. A 
written instrument is presumptive evidence of a consideration. 


History: En. Sec. 2169, Civ. C. 1895; 
re-en. Sec. 5010, Rev. C. 1907. Cal. Civ. C. 
Sec. 1614. 


In an action on an instrument acknowl- 
edging an indebtedness and promising to 
pay it, a consideration need not be averred 
or proven independently of the proof of 
the contract itself. Noyes v. Young, 32 
Mont. 226, 236, 79 Pace. 1063. 

An instruction, given in an action to 
recover damages for the conversion of 
certain personal property seized by de- 
fendant constable, that a note secured by 
mortgage imported a valuable considera- 
tion, and that the burden of showing the 
want of consideration rested upon the 
party seeking to invalidate it, correctly 
stated the law, even though the mortgage 
was given to secure an antecedent debt. 
Borden vy. Lynch, 34 Mont. 503, 511, 87 
Pac. 609. 


Under .this and the following section, 
the plaintiff in an action on a promissory 
note is not required to show that the 
instrument had been given for a consid- 
eration, or a consideration equal, in point 
of value, to its face, since the law pre- 
sumes a sufficient consideration. Ford v. 
Drake, 46 Mont. 314, 319, 127 Pac. 1019. 

A deed to land furnishes presumptive 
evidence of a consideration, and the bur- 
den of showing want of consideration suffi- 
cient to support it is upon him who seeks 
to invalidate it or avoid its effect. Lee v. 
Laughery, 55 Mont. 238, 245, 175 Pac. 873. 

Cited or applied as section 2169, Civil 
Code, in Edwards v. Spalding, 20 Mont. 
54, 59, 49 Pac. 443; as section 5010, Re- 
vised Codes, in Parchen v. Chessman, 49 
Mont. 326, 337, 142 Pac. 631. 


7513. Burden of proof to invalidate sufficient consideration. The 
burden of showing a want of consideration sufficient to support an instru- 
ment lies with the party seeking to invalidate or avoid it. 


History: En. Sec. 2170, Civ. C. 1895; 
re-en. Sec. 5011, Rev. C. 1907. Cal. Civ. C. 
Sec. 1615. 


On attacking the release of a mort- 
gage, which was given to him and released 
by himself, in the manner prescribed in 
section 8268, defendant assumed the bur- 
den of showing the existence of facts 
sufficient to warrant a court of equity in 


setting it aside. _ Mueller v. Renkes, 31 
Mont. 100, 103, 77 Pac. 512. 

Cited or applied as section 2170, Civil 
Code, in Noyes v. Young, 32 Mont. 226, 
236, 79 Pac. 1063; Borden v. Lynch, 34 
Mont. 503, 511, 87 Pac. 609; as section 
5011, Revised Codes, in Ford v. Drake, 46 
Mont. 314, 317, 127 Pac. 1019; Lee v. 
Laughery, 55 Mont. 238, 245, 175 Pae. 873. 
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Ch. 10, 11] MANNER OF CREATING CONTRACTS. [7514-7519 
CHAPTER 11. 
MANNER OF CREATING CONTRACTS—ORAL AND WRITTEN CONTRACTS. 


Section 7514. Contracts, Express or Implied. 


7515. Express Contract Defined. 

7516. Implied Contract Defined. 

7517. What Contracts May Be Oral. 

7518. Contract Not in Writing Through Fraud, May Be Enforced Against 
Fraudulent Party. : 

7519. What Contracts Must Be in Writing. 

7520. -Effect of Written Contracts. 

7521. Contract in Writing—Takes Effect When. 

7522. Provisions of Chapter on Transfers of Real Property. 

7523. Corporate Seal—How Affixed. 

7524.. Provisions Abolishing Seals Made Applicable. 

7525. Instruments Effectual Without Seal. 


7514. Contracts, express or implied. A contract is either express or 
implied. 

History: En. Sec. 2180, Civ. C. 1895; re-en. Sec. 5012, Rev. C. 1907. Cal. Civ. C. 
Sec. 1619. Field Civ. C. Sec. 789. 


7515. Express contract defined. An express contract is one the terms 
of which are stated in words. 


History: En. Sec. 2181, Civ. C. 1895; re-en. Sec. 5013, Rev. C. 1907. Cal. Civ. C. 
Sec. 1620. Field Civ. C. Sec. 790. 


7516. Implied contract defined. An implied contract is one the exist- 
ence and terms of which are manifested by conduct. 


History: En. Sec. 2128, Civ. C. 1895; 
re-en. Sec. 5014, Rev. C. 1907. Cal. Civ. C.. 
Sec. 1621. Field Civ. C. Sec. 791. 


Where a special administratrix had a 
deposit as such in a bank, and another, 
claiming to have been appointed special 
administrator, made demand on the bank 
for the payment of the deposit, and the 
bank notified the depositor of the demand 
and was requested to refuse the demand 


7517. When contracts may be oral. 


and retain the deposit in the depositor’s 
name, and thereupon the demandant sued 
the bank, and, after the removal of the 
depositor, demandant recovered judgment 
against the bank for the deposit and inter- 
est from the date of the demand, the 
depositor was not. liable to the bank for 
the interest, since there was no implied 
contract to indemnify the bank. Murphy 
v. Nett, 51 Mont. 82, 87, 149 Pac. 713. 


All contracts may be oral except 


such as are specially required by statute to be in writing. 


History: En. Sec. 2183, Civ. C. 1895; re-en. Sec. 5015, Rev. C. 1907. 


Sec. 1622. Field Civ. C. Sec. 792. 


Cal. Civ. C. 


7518. Contract not in writing through fraud may be enforced against 


fraudulent party. Where a contract, which is required by law to be in 
writing, is prevented from being put into writing by the fraud of a party 
thereto, any other party who is by such fraud led to believe that it is in 
writing, and acts upon such belief to his prejudice, may enforce it against 
the fraudulent party: 


History: En. Sec. 2184, Civ. C. 1895; re-en. Sec. 5016, Rev. C. 1907. 
Sec. 1623. Field Civ. C. Sec. 793. 


Cal. Civ. C. 


7519. What contracts must be in writing. The following contracts 
are invalid, unless the same, or some note or memorandum thereof, be in 
writing and subscribed by the party to be charged, or his agent: 

1. An agreement that by its terms is not to be performed within a year 
from the making thereof. | 
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2. A special promise to answer for the debt, default, or miscarriage of 
another, except in the eases provided for in section 8175 of this code. 

3. An agreement made upon consideration of marriage other than a 
mutual promise to marry. 

4. An agreement for the sale of goods, chattels, or things in action, 
at a price not less than two hundred dollars, unless the buyer accept or 
receive part of such goods, chattels, or the evidences, or some of them, 
of such things, or pay at the time some part of the purchase-money; but 
when a sale is made at auction, an entry by the auctioneer in his sale 
book, at the time of the sale, the price, and the names of the purchasers 
and person on whose account the sale is made, is a sufficient memorandum. 

5. An agreement for the leasing for a longer period than one year, or 
for the sale of real property, or of an interest therein; and such agreement, 
if made by an agent of the party sought to be charged, is invalid, unless 
the authority of the agent be in writing, subscribed by the party sought 


to be charged. 


6. An agreement authorizing or employing an agent or broker to 
purchase or sell real estate for compensation or a commission. 


Related sections: 6841, 7591, 7939, 8175, 
10613. 

History: Subd. 1-4; en. Secs. 12, 13, 14, 
p. 494, Bannack Stat.; re-en. Secs. 12, 13, 14, 
pp. 393, 394, Cod. Stat. 1871; re-en. Secs. 
166, 167, 168, 5th Div. Rev. Stat. 1879; 
re-en. Secs. 223, 224, 225, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2185, Civ. C. 1895; 
re-en. Sec. 5017, Rev. C. 1907. Subd. 5; 
ap. p. Sec. 8, p. 493, Bannack Stat.; re-en. 
Sec. 8, p. 393, Cod. Stat. 1871; re-en. Sec. 
162, 5th Div. Rev. Stat. 1879; re-en. Sec. 
219, 5th Div. Comp. Stat. 1887; amd. Sec. 
2185, Civ. C. 1895; re-en. Sec. 5017, Rev. 
C. 1907. Subd. 6: En. Sec. 2185, Civ. C. 
1895; re-en. Sec. 5017, Rev. C. 1907. Cal. 
Civ. C. Sec. 1624. 


The verbal promise of a party, who has 
a claim against a ditch, to pay the lien of 
another against the ditch, is not within 
the statute of frauds. Carothers v. Con- 
nolly, 1 Mont. 4338, 435. 

Wherever the main purpose and object 
of the promise is not to answer for another, 
but to subserve some purpose of promisor’s 
own, his promise is not within the statute, 
although it may be in form a promise to 
pay the debt of another, and although the 
performance of it may incidentally have 
the effect of extinguishing the liability of 
another. Carothers v. Connolly, 1 Mont. 
433, 436; McGowan Commercial Co. v. Mid- 
Jand Coal & Lumber Co., 41 Mont, 211, 221, 
108 Pac. 655. 

A letter containing the following: “You 
-will please make out the record in the P. 
ase, and we will guaranty the payment 
of your fees by him, P.,” expresses an 
agreement within the meaning of the 
statute. O’Bannon v. Chumasero, 3 Mont. 
419, 423. 

The rule is well settled that though a 


contract, to be valid under the statute, 
must be evidenced by a writing and sub- 
scribed by the party to be charged or his 
agent, the fact that it is in writing is a 
matter of proof and not of allegation in 
pleading. Sweetland v. Barrett, 4 Mont. 
217, 223, 1 Pac. 745; Mayger v. Cruse, 5 
Mont. 485, 493, 6 Pac. 333; Hefferlin v. 
Karlman, 29 Mont. 139, 150, 74 Pac. 201; 
Blankenship v. Decker, 34 Mont. 292, 298, 
85 Pac. 1035. 

An express verbal contract for the sale 
of real estate is void under the statute of 
frauds. Ryan v. Dunphy, 4 Mont. 342, 
354, 1 Pac. 710. 

As the law stood in 1895, the oral accept- 
ance of a written order, whereby a cred- 
itor requested his debtor to pay the 
amount of his debt to a third person, was 
not deemed to be within the statute of . 
frauds as constituting a promise to pay 
the debt of another. An agreement by 
such third person not to file a lien upon 
the debtor’s premises would be a good con- 
sideration for such acceptance. Lavell v. 
Frost, 16 Mont. 93, 94, 40 Pac. 146. 

A license to lay a water-main over or 
through land may be given by parol, as 
no interest in the land is given, but the 
license may be revoked at any time, even 
after it has been executed and money 
advanced in reliance thereon. Great Falls 
Water Works Co. v. Great Northern Ry. 
Co., 21 Mont. 487, 502, 54 Pac. 963. See 
Lewis v. Patton, 42 Mont. 528, 533, 113 
Pace. 745. 

No recovery can be had for services in 
effecting a sale of realty rendered by 
plaintiff and accepted by defendant, un- 
less there is a note or memorandum in 
writing of a contract for such services. 
King vy. Benson, 22 Mont. 256, 258, 56 Pac. 
280. 


562 


Ch. 11] 


The authority of an agent to contract to 
sell land before the adoption of this sec- 
tion was not required to be in writing, and 
eould be shown by oral testimony, or any 
evidence legitimately raising the inference 
of agency. Cobban v. Hecklen, 27 Mont. 
245, 257, 70 Pac. 805. 

An oral contract to sell land, which has 
been partly performed, is mutual, for both 
parties are reciprocally bound, the one to 
convey, and the other to pay the purchase 
price. Cobban v. Hecklen, 27 Mont. 245, 
259, 70 Pac. 805. 

Where one of several lessors of a build- 
ing had no written authority to sign an 
extension agreement containing an agree- 
ment for a conveyance of the land, for one 
of the other lessors, as required by sub- 
division 5 of this section, such extension 
agreement, which was for more than a 
year, was invalid. Landt v. Schneider, 
31 Mont. 15, 19, 77 Pac. 307. 

Where the value of property involved 
in a sale is sufficient to bring the contract 
of sale within the provisions of this sec- 
tion, the burden is on plaintiff, in an 
action for breach of the contract, to estab- 
lish by a preponderance of evidence that 
a valid contract under the statutes was 
entered into between the parties, together 
with a breach of such contract, and the 
consequent damages. Brophy v. Idaho P. 
& P. Co., 31 Mont. 279, 283, 78 Pac. 493. 

Where a contract between plaintiff and 
defendant as tenants in common provided 
for the erection of a house on the common 
property by defendant at his own expense, 
requiring him to make an equal division 
of the rents between them when the rents 
received equaled one-half the cost, and 
there was an immediate performance by 
plaintiff by his surrender to defendant of 
the entire control of the property, with 
all revenues to be derived from it, until 
the stipulated rent should pay for the 
erection of the building, the contract was 
enforceable irrespective of the provisions 
of subdivision 1 of this section. Ayotte 
v. Nadeau, 32 Mont. 498, 519, 81 Pac. 145. 

A contract between tenants in common 
for the erection of a house on the common 
property by one of them at his own 
expense, and requiring him to make an 
equal division of the rents when the rents 
received equaled one-half the cost, is not 
a eontract of leasing within the meaning 
of subdivision 5 of this section. Ayotte 
v. Nadeau, 32 Mont. 498, 520, 81 Pac. 145. 

Where it did not appear that a broker’s 
contract of employment to sell real estate 
was in writing, or that any note or memo- 
randum thereof, signed by the party to be 
charged, had been executed as required 
by subdivision 6 of this section, no recov- 
ery could be had for services rendered 
thereon. Marshall v. Trerise, 33 Mont. 28, 
31, 81 Pace. 400. 

Part payment of the purchase price 
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upon a contract for the sale of cattle 
brought the transaction within the excep- 
tion provided for in this section. Case v. 
Kramer, 34 Mont. 142, 149, 85 Pac. 878. 

Where the interest acquired by a party 
under a contract is a right to have a con- 
veyance of land to himself, the transfer 
of that interest, by whatever name called, 
is a grant of interest in real property 
which must be in writing. Flinner v. 
MeVay, 37 Mont. 306, 312, 96 Pac. 340. 

Where the creation of an interest, such 
as an equity in land, must be evidenced 
by a writing, the transfer of that interest 
must likewise be so evidenced. Flinner v. 
MeVay, 37 Mont. 306, 313, 96 Pac. 340. 

Though a contract may have been exe- 
cuted in contravention of this section, it 
will not be declared void, where the stat- 
ute is not pleaded. Mitchell v. Henderson, 
37 Mont. 515, 520, 97 Pac. 942. 

A contract to pay another’s debt must 
be in writing. McGowan Commercial Co. 
v. Midland Coal & Lumber Co., 41 Mont. 
21 Oo Ose Pac. Odo. 

Where plaintiff sought to recover money 
on a demand loan, defendant was properly 
allowed to introduce testimony tending to 
show that the money paid him by the 
former was not a loan, but a partial pay- 
ment upon the purchase price of real prop- 
erty sold under an oral contract, even 
though such contract of purchase was 
invalid, and therefore unenforceable, 
under the statute of frauds. Perkins vy. 
Allnut, 47 Mont. 13, 14, 130 Pae. 1. 

Plaintiff in an action to recover a 
broker’s commission for procuring a pur- 
chaser for real property has the burden 
of showing such a contract as would be 
valid under this section. Newman vy. Dun- 
leavy, 51 Mont. 149, 156, 149 Pac. 970. 

Where an agreement for an exchange 
of easements, such as those involving irri- 
gation ditches, has been fully executed, 
it is valid though not in writing; this 
section being intended to prevent frauds, 
and not to encourage their perpetration 
Babcock v. Gregg, 55 Mont. 317, 323, 178 
Pace. 284. 

If the language employed in making a 
promise to pay the debt of another is such 
that by immemorial usage and common 
custom it has but one meaning, the char- 
acter of the promise is to be determined 
asa question of law; where, however, it 
is such that reasonable minds might differ 
as to the meaning intended to be econ- 
veyed, its character is to be determined 
as a question of fact. Breidenbach et al. 
v. Upper Valley Orchards Co., 57 Mont. 
247, 187 Pac. 1008. 

Where goods were ordered by and deliv- 
ered to an independent contractor per- 
forming work for defendant company, and 
charged to him on plaintiff’s books, and 
plaintiff in a former action to recover 
their price brought suit against the con- 
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tractor alone, looking to him primarily 
and the company only as guarantor, the 
promise of the manager of the company 
to see that plaintiff “got his money” was 
a collateral one which, not being in writ- 
ing, was void under the statute of frauds. 
Breidenbach et. al v. Upper Valley Orch- 
ards Co., 57 Mont. 247, 187 Pac. 1008. 

Where credit for goods wus extended to 
the person who ordered them and to whom 
they were delivered, and not exclusively 
to him who was sought to be held liable 
for their price under an oral promise to 
see that the seller “got his money,’ the 
promise was void under the statute of 
frauds, even though the promise was the 
principal inducement for the sale. Brei- 
denbach et al. v. Upper Valley Orchards 
Co., 57 Mont. 247, 187 Pac. 1008. 

Cited or applied as section 162, Fifth 
Division of Revised Statutes of 1879, in 
Ryan yv. Davis, 5 Mont. 505, 510, 6 Pae. 
339; as section 167, Fifth Division of Re- 
vised Statutes of 1879, in Frank vy. Mur- 
-ray, 7 Mont. 4, 14 Pac. 654; as section 
233, Fifth Division of Compiled Statutes of 
1887, in Ide v. Leiser, 10 Mont. 5, 14, 24 
Pac. 695; as section 224, Fifth Division of 
Compiled Statutes of 1887, in Jacobs Sul- 
tan y. Union Mereantile Co., 17 Mont. 61, 
42 Pac. 109; as section 2185, Civil Code, in 
Easterly v. Jackson, 29 Mont. 496, 502, 
75 Pace. 3857; McCormick v. Johnson, 31 
Mont. 266, 269, 78 Pac. 500; as section 
5017, Revised Codes, in Centennial Brew- 
ing Co. v. Rouleau, 49 Mont. 490, 503, 143 
Pac. 969; Edwards v. Plains Light & 
Water Co., 49 Mont. 535, 539, 143 Pac. 962. 
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For article on “Statute of Frauds,” see 
Cal. Jur. and 25 R. C. L. 422. 


Construction of statutes requiring rep- 
resentations as to credit, ete., of another 
to be in writing, see note in 9 A. L. R. 536. 


When goods remaining in custody of 
seller or some third person deemed to have 
been received by buyer, within exception 
to statute of frauds, see note in 4 A. L. R. 
902. 


Promise by other than the principal to 
indemnify a surety as one to answer for 
the debt, default, or miscarriage of 
another, see note in 1 A. L. R. 383. 


Applicability to corporate officers and 
employees of statute requiring agent’s 
authority to be in writing, see note in 
1 A; ia Re 1132, 


Validity of oral promise by stockholder 
to pay debt of corporation, see note in 8 
A. L. R. 1198. 


When is promise made in consideration 
of marriage within statute of frauds, see 
note in 10 A. L. R. 321. 


Validity and effect of oral agreement in 
alternative, one of the alternatives being 
within the statute of frauds, see note in 
13 A. L. BR: 271. 


Oral agreement as to restrictions upon 
the use of real property as within the 
statute of frauds, see note in 5 A. L. R. 
448, 

Installation of fixtures as part perform- 
ance which will take parol lease out cf 
statute of frauds, see note in 10 A. L. R. 
1495. 


The execution of a contract in 


writing, whether the law requires it to be written or not, supersedes all 
the oral negotiations or stipulations concerning its matter which preceded 
or accompanied the execution of the instrument. 


History: En. Sec. 2186, Civ. C. 1895; 
re-en. Sec. 5018, Rev. C. 1907. Cal. Civ. O. 
Sec. 1625. Field Civ. C. Sec. 795. 


Evidence of a contemporaneous agree- 
ment between the parties to a written 
sublease of a lode mining claim, that in 
case the sublessors should buy the prop- 
erty the lease would be extended, is inad- 
wissible. Armington vy. Stelle, 27 Mont. 
13, 18, 69 Pac. 115. See Kelly v. Ellis, 39 
Mont. 597, 606, 104 Pac. 873. 

Evidence of oral promises or agree- 
ments, made prior to or contemporane- 
ously with the execution of a written con- 
tract purporting to embrace all its terms, 
which contradict, change, add to, or sub- 
tract from the express terms, is inadmissi- 
ble. Riddell v. Peck-Williamson H. & V. 
Co., 27 Mont. 44, 57, 69 Pac. 241. See State 
ex rel. Western A. & I. Co. v. District 
Court, 55 Mont. 330, 337, 176 Pac. 613. 

Evidence of negotiations and conversa- 


tions immediately preceding the execution 
of a written contract is incompetent to 
show an agreement concerning its matter 
made by one claimed to be bound thereby. 
Largey v. Leggat, 30 Mont. 148, 153, 75 
Pae. 950. 

Where plaintiff alleged mistake and 
fraud, and the evidence disclosed that the 
inducement held out to plaintiff to sign an 
agreement was based on fraudulent repre- 
sentations of defendants that a lease need 
not be mentioned in a contract of sale of 
a business and the lease, the evidence was 
admissible to show the purchase of the 
lease and defendants’ fraudulent conduct, 
over objection that it varied the contract. 
Sathre v. Rolfe, 31 Mont. 85, 88, 77 Pace. 
431, 

This section applies to oral negotiations ~ 
or stipulations concerning the matter of 
the agreement; if one of the parties was 
induced to sign the writing by reason of 
the other’s fraud or deceit with respect to 
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some collateral matter, then he might be 
heard to complain. Kelly v. Ellis, 39 
Mont. 597, 606, 104 Pac. 873. 

A contract in writing supersedes all the 
prior or contemporaneous oral negotia- 
tions and stipulations relating to the 
subject-matter of the agreement between 
the contracting parties; and therefore a 
party to it will not be heard to complain 
that there were other stipulations, unless 
they pertain to some collateral matter 
which operated as an inducement to his 
entering into the principal agreement. 
Kelly v. Ellis, 39 Mont. 597, 606, 104 Pace. 
873. 

A written contract supersedes any oral 
negotiations theretofore had relative to 
the subject-matter of it, and must be con- 
sidered as containing all of its terms 
agreed upon at the time it was executed. 
Arnold v. Fraser, 43 Mont. 540, 550, 117 
Pac. 1064. 

A conversation between buyer and seller 
had prior to the execution of a bill of sale, 
with the terms of which it was not in 
conflict. and which was material to show 
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the circumstances under which the writing 
was executed, was admissible in evidence 
and not open to the objection that it 
varied the written agreement. Sutherland 
v. Green, 49 Mont. 379, 383, 142 Pac. 636. 

Admission of parol evidence to vary and 
contradict the terms of a written contract 
is error. Pritchett v. Jenkins, 52 Mont. 
81, 82, 155 Pace. 974. 

Instance of an agreement to furnish 
automobiles to be sold on commission, 
which agreement did not furnish its own 
interpretation, and as which parol evi- 
dence was properly admitted to determine 
the intention of the parties. Brockway 
v. Blair, 53 Mont. 531, 535, 165 Pac. 455. 

Cited or applied as seetion 2186, Civil 
Code, in Easterly v. Jackson, 29 Mont. 
496, 502, 75. Pac. 357; as section 5018, 


* Revised Codes, in Ford v. Drake, 46 Mont. 


314, 319, 127 Pace. 1019; Helena Light & 
Ry.. Co. v. Northern Pacific Ry. Co., 57 
Mont. 102, 186 Pac. 702; Kock v. Rhodes 
et al., 57 Mont. 447, 188 Pac. 933. 


7521. Contract in writing—Takes effect when. A contract in writing 
takes effect upon its delivery to the party in whose favor it is made, or 


to his agent. 


History: Hn. Sec. 2187, Civ. C. 1895; 
re-en. Sec. 5019, Rev. C. 1907. Cal. Civ. C. 
Sec. 1626. Field Civ. C. Sec. 796. 


Cited or applied as section 5019, Revised 


Codes, in Sutherland v. Green, 49 Mont. 
379, 383, 142 Pac. 636. 


Time when contract consisting of letters 
or telgrams showing offer and acceptance 
is complete, see note in 6 Ann. Cas. 378. 


7522. Provisions of chapter on transfers of real property. The pro- 
visions of the chapter on transfers in general, concerning the delivery of 
grants, absolute and conditional, apply to all written contracts. 


History: En. Sec. 2188, Civ. C. 1895; re-en, Sec. 5020, Rev. C. 1907. 


Sec. 1627. Field Civ. C. Sec. 797. 


Cal. Civ. C. 


7523. Corporate seal—How affixed. A corporate or official seal may 
be affixed to an instrument by the mere impression upon the paper or 
other material on which such instrument is written. 


History: 
Sec. 1628. 


7524, Provisions abolishing seals made applicable. 


En. Sec. 2189, Civ. C. 1895; re-en. Sec. 5021, Rev. C. 1907. Cal. Civ. C. 
Based on Field Civ. C. Sec. 798. 


All distinctions 


between sealed and. unsealed instruments are abolished. 


History: En. Sec. 2190, Civ. C. 1895; re-en. Sec. 5022, Rev. C. 1907. 


Sec. 1629. 


7525. Instruments effectual without seal. 


Cal. Civ. C. 


All instruments shall be as 


effectual without a seal as if the same had a seal attached thereto, but this 
section shall not apply to municipal or other corporations which by law 
are required to attest their action under seal. 

History: En. Sec. 2191, Civ. C. 1895; re-en. Sec. 5023, Rev. C. 1907. 
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CHAPTER 12. 
INTERPRETATION. 


Section 7526. 


Uniformity of Interpretation. 


7527. Contracts—How to Be Interpreted. 

7528. Intention of Parties—How Ascertained. 

7529. Intention to Be Ascertained from Language. 
7530. Interpretation of Written Contracts. 

7531. Writing—When Disregarded. 

7532. Effect to Be Given to Every Part of Contract. 
7533. Several Contracts—When Taken Together. 
7534. Interpretation in Favor of Contract. 

7535. Words to Be Understood in Usual Sense. 

7536. Technical Words. 

7537. Law of Place. 

7538. Contracts Explained by Circumstances. 

7539. Contract Restricted to Its Evident Object. 

7540. Interpretation in Sense in Which Promisor Believed Promisee to Rely. 
7541. Particular Clause Subordinate to General Intent. 
7542. Contract—Partly Written and Partly Printed. 
7543. Repugnancies—How Reconciled. 

7544. Inconsistent Words Rejected. 

7545. Words to Be Taken Most Strongly Against Whom. 
7546. Reasonable Stipulations—When Implied. 

7547. Necessary Incidents Implied. 

7548. Time of Performance of Contract. 

7549. Time—When of Essence. 

7550. When Joint and Several. 

7551. Same—In Singular Number. 

7552. Executed and Executory Contracts Deaneds 


7526. Uniformity of interpretation. 


All contracts, whether public or 


private, are to be interpreted by the same rules, except as otherwise pro- 


vided by this code. 


History: 
Sec. 1635. Field Civ. C. Sec. 800. 


En. Sec. 2200, Civ. C. 1895; re-en. Sec. 5024, Rev. 


C. 1907. Cal. Civ. C. 


7527. Contracts—How to be interpreted. A contract must be so 
interpreted as to give effect to the mutual intention of the parties as it 
existed at the time of contracting, so far as the same is ascertainable and 


lawful. 


History: En. Sec. 2201, Civ. C. 1895; 
re-en. Sec. 5025, Rev. C. 1907. Cal. Civ. C. 
Sec. 1636. Field Civ. C. Sec. 801. 


It is a well-settled rule of law that the 
circumstances under which a contract is 
made, or the intent of the parties existing 
at that time, are only material when the 
contract is ambiguous in some of its terms. 
If it is plain and unambiguous, it needs 
nv construction, and it is the duty of the 
court to enforce it as made by the parties, 
Bullard v. Smith, 28 Mont. 387, 399, 72 
Pac. 761; Frank v. Butte & Boulder Min- 
ing & Lumber Co., 48 Mont. 83, 89, 1385 
Pac. 904. 

Contracts of insurance, like all others, 
must be construed with a view to carrying 
out the intention of the parties. McAuley 
v. Casualty Company of America, 39 Mont. 
185, 192, 102 Pac. 586. 

This section simply means that the 
intention of the parties shall be ascer- 


tained in the first instance by reference 
to the language employed by them. 
Where the words used are clear, certain, 
and unambiguous, interpretation may not 
be resorted to. The language employed 
must be given its ordinary meaning. 
Quirk vy. Rich, 40 Mont. 552, 558, 107 Pae. 
821; Frank v. Butte & Boulder Mining & 
Lumber Co., 48 Mont. 83, 89, 135 Pac. 904. 


Where there is ambiguity in a contract, 
it is open, under this section and section 
7538, to interpretation, by the aid of evi- 
dence aliunde, so as to give effeet to the 
mutual intention of the parties to it at the 
time it was made. Butte Water Co. v. 
City of Butte, 48 Mont. 386, 397, 138 Pac. 
195. 

The intention of the parties to a con- 
tract, such as an escrow agreement, is to 
be ascertained from the language used in 
the instrument, and this section, together 
with sections 7528 to 7530, and 7532, fur- 
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nish the guide for its interpretation. 
Knapp v. Andrus, 56 Mont. 37, 41, 180 Pac. 
908. 

Cited or applied as section 5025, Kevised 
Codes, in Lyon v. Dailey Copper M. & S. 
Co., 46 Mont. 108, 120, 126 Pac. 931; 
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Brockway vy. Blair, 53 Mont. 531, 536, 165 
Pace, 455. 


Preliminary negotiations as aid to con- 
struction of contract, see note in 18 Ann. 
Cas. 257. 


7528. Intention of parties—How ascertained. For the purpose of 
ascertaining the intention of the parties to a contract, if otherwise doubt- 
ful, the rules given in this chapter are to be applied. 


History: En. Sec. 2202, Civ. C. 1895; 


re-en. Sec. 5026, Rev. C. 1907. Cal. Civ. C. 


Sec. 1637. Field Civ. C. Sec. 802. 
Cited or applied as section 5026, Revised 


7529, Intention to be ascertained from language. 


Codes, in The Henry O. Shepard Co. v. 
Freeman, 40 Mont. 144, 155, 105 Pac. 484; 
Knapp v. Andrus, 56 Mont. 37, 41, 180 Pac. 
908. 


The language of a 


contract is to govern its interpretation, if the language is clear and 
explicit, and does not involve an absurdity. 


History: En. Sec. 2203, Civ. C. 1895; 


re-en. Sec. 5027, Rev. C. 1907. Cal. Civ. C. 


Sec. 1638. Field Civ. C. Sec. 803. 


Cited or applied as section 2203, Civil 
Code, in Harris v. Root, 28 Mont. 159, 166, 
72 Pace. 429; as section 5027, Revised 
Codes, in The Henry O. Shepard Co. v. 
Freeman. 40 Mont. 144, 155, 105 Pac. 484; 
Quirk v. Rich, 40 Mont, 552, 558, 107 Pae. 


821; Frank v. Butte & Boulder Min. & 
Lbr. Co., 48 Mont. 83, 89, 135 Pac. 904; 
Knapp vy. Andrus, 56 Mont. 37, 41, 180 
Pac. 908. 


Grammatical construction of contracts, 
see note in 6 Ann. Cas. 55. 

Punctuation as affecting construction 
of contract, see note in 3 A. L. R. 1062. 


7530. Interpretation of written contracts. When a contract is reduced 
to writing, the intention of the parties is to be ascertained from the 
writing alone, if possible; subject, however, to the other provisions of this 


chapter. 


Related section: 10517. 

History: En. Sec. 2204, Civ. C. 1895; 
re-en. Sec. 5028, Rev. C. 1907. Cal. Civ. C. 
Sec. 1639. Field Civ. C. Sec. 804. 


A provision in a note that it is nego- 
tiable at a particular bank is not a waiver 
of the effect of a stipulation for payment 
of attorney’s fees in case of suit, which, 
under other statutory provisions, renders 
the note non-negotiable. Stadler v. First 
National Bank, 22 “Mont. 190, 204, 56 Pac. 
Hala 

There can be no limitation of the liabil- 
ity of a carrier without the assent of the 
shipper, and there can be no stipulation 
for any exemption by a carrier which is 
not just and reasonable in the eye of the 
law. Inside of these limitations, how- 
ever, a carrier may modify his responsi- 
bility by special contract with the ship- 
per. Rose v. Northern Pacific Ry. Co., 35 
Mont. 70, 77, 88 Pac. 767. 

Where a contract is signed by the par- 
ties thereto, and a third person, not a 
party to the contract, appends his name 
under the other signatures, preceded by 
the words, “I hereby consent to the above 


7531. 


contract,” he is not bound beyond his 
engagement so expressed. The Henry O. 
Shepard Co. v. Freeman, 40 Mont. 144, 
155, 105 Pac. 484. 


Where parties to a contract have ex- 
pressed themselves in the instrument 
clearly and without ambiguity, it can 
readily be found afterward, merely by 
referring to the instrument, whether 
either party had committed a breach; but 
where the instrument contains terms or 
expressions of doubtful import, the neces- 
sity for interpretation arises before the 
instrument can be resorted to for ascer- 
taining the fact of breach. Lehrkind v. 
McDonnell, 51 Mont. 343, 353, 153 Pace. 
1012. 

Cited or applied as section 2204, Civil 
Code, in Riddell v. Peck-Williamson H. & 
V. Co., 27 Mont. 44, 57, 69 Pac. 241; Bul- 
lard v. Smith, 28 Mont. 387, 399, 72 Pac. 
761; Easterly v. Jackson, 29 Mont. 496, 
502, 75 Pac. 357; as section 5028, Revised 
Codes, in Frank v. Butte & Boulder Min. 
& Lbr. Co., 48 Mont. 83, 89, 135 Pac. 904; 
Knapp v. Andrus, 56 Mont. 37, 41, 180 Pac. 
908. 


Writing—When disregarded. When, through fraud, mistake, or 


accident, a written contract fails to express the real intention of the 
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parties, such intention is to be regarded, and the erroneous parts of the 


writing disregarded. 


History: En. Sec. 2205, Civ. C. 1895; 
re-en. Sec, 5029, Rev. C. 1907, Cal. Civ. C. 
Sec. 1640. Field Civ. C. Sec. 805. 


Cited or applied as section 5029, Revised 
Codes, in Hennessy v. Holmes, 46 Mont. 
89, 96, 125 Pac. 132. 


7532. Effect to be given to every part of contract. The whole of a 
contract is to be taken together, so as to give effect to every part, if 
reasonably practicable, each clause helping to interpret the other. 


History: En. Sec. 2206, Civ. C. 1895; 
re-en. Sec. 5030, Rev. C. 1907. Cal. Civ. C. 
Sec. 1641. Field Civ. C. Sec. 806. 


The intention of the parties to a deed 
is to be ascertained from the language 
thereof, viewed in its entirety, and not 
as it is presented in particular sentences 
or paragraphs. R. M. Cobban Realty Co. 
v. Donlan, 51 Mont. 58, 65, 149 Pac. 484. 


Cited or applied as section 2206, Civil 
Code, in Ackley v. Phenix Ins. Co., 25 
Mont. 272, 280, 64 Pac. 665; Bickford v. 
Kirwin, 30 Mont. 1, 7, 75 Pac. 518; as sec- 
tion 5030, Revised Codes, in Lyon v. 
Dailey Copper M. & 8. Co., 46 Mont. 108, 
120, 126 Pac. 931; Brockway v. Blair, 53 
Mont. 531, 536, 165 Pac. 455; Knapp v. 
Andrus, 56 Mont. 37, 41, 180 Pac. 908. 


7533. Several contracts—When taken together. Several contracts 
relating to the same matters, between the same parties, and made as parts 
of substantially one transaction, are to be taken together. 


History: En. Sec. 2207, Civ. C. 1895; 
re-en. Sec. 5031, Rev. C. 1907. Cal. Civ. C. 
Sec. 1642. Field Civ. C. Sec. 807. 


Where a note sued on was given in con- 
sideration of the written contracts of 
the payee, made a few days before the 
date of the note, that he would, on or 
before a certain day, purchase or pro- 
cure a purchaser for the maker’s inter- 
ests in certain mines at a stated price, and 
that, if he failed so to do, the maker would 
be absolved from all liability to convey 
such interests, these contracts were admis- 
sible under this section, as relating to the 
same matters as the note in suit. between 
the same parties, and as parts of substan- 
tially one transaction. Talbott v. Heinze, 
25 Mont. 4, 8, 63 Pac. 624. 

Where a note is secured by a mortgage 
of even date the note and mortgage were 
parts of the same contract under this sec- 
tion, which must be read and construed 
together, thus rendering the fulfillment. of 
the entire contract uncertain, and the note 
mon-negotiable. Cornish v. Woolverton, 
32 Mont. 456, 470, 81 Pae. 4. 

Where a note, deed, and defeasance were 
all executed at the same time, had refer- 
ence to the same subject-matter, and were 
a part of the same transaction, the deed 
being intended as a mortgage to secure 
the note, the three instruments should be 
construed as one as provided in this sec- 
tion. Bartels v. Davis, 34 Mont. 285, 290, 
85 Pae. 1027. 

A bond, given to secure the payment of 
rent, which was signed after the lease of 
the property had been executed, was not 


nudum pactum, where both instruments 
were executed on the same day, and where 
the bond referred to and made the latter 
instrument a part of it. They must be 
construed as having been executed con- 
temporaneously, and as amounting to one 
instrument. Dodd yv. Vucovich, 38 Mont. 
188, 191, 99 Pac. 296. 

Where different writings have relation 
to the same subject-matter, the last refer- 
ring to the others, the intention of the 
parties must be ascertained by construing 
all of the writings together as one entire 
contract. Lyon v. Dailey Copper M. & S. 
Co., 46 Mont. 108, 120, 126 Pace. 931. 

Stipulations in a mortgage are to be con- 
strued as entering into and becoming a 
part of the note secured thereby, and if 
the two are to be taken together, they 
must be considered together for all pur- 
poses. Union Bank & Trust Co. vy. Him- 
melbauer, 56 Mont. 82, 90, 181 Pac. 332. 

Held, under this section, that a deed 
made upon a condition subsequent im- 
posed by a separate writing, under the 
terms of which the grantee vbligated her- 
self to make a stipulated monthly payment 
to a third person, with reversion in favor 
of the grantor, were part of and consti- 
tuted the same transaction, regardless of 
whether they were executed at the same 
time or not. Smith v. Hoffman, 56 Mont. 
299, 184 Pace. 842. 

Cited or applied as section 5031, Revised 
Codes, in Wright Land & Investment Co. 
v. Even et al., 57 Mont. 1, 186 Pac. 681. 


Construction of interdependent instru- 
ments, see note in 5 Ann. Cas. 149. 


7534, Interpretation in favor of contract. A contract must receive 
such an interpretation as will make it lawful, operative, definite, reasonable, 
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and capable of being carried into effect, if it can be done, without violating 


the intention of the parties. 


History: En. Sec. 2208, Civ. C. 1895; 
re-en. Sec. 5032, Rev. C. 1907. Cal. Civ. C. 
Sec. 1643. Field Civ. C. Sec. 808. 


If of two constructions one will render 
the contract in question valid and the 
other void, the former should be adopted, 
if it can be done without doing violence to 


7535. Words to be understood in usual sense. 


the ascertained intention of the parties. 
Finley v. School District No. 1, 51 Mont. 
411, 415, 153 Pae. 1010. 

Cited or applied as section 5032, Revised 
Codes, in Lawson v. Cobban, 38 Mont. 138, 
140, 99 Pac. 128; The Henry O. Shepard 
Co. v. Freeman, 40 Mont. 144, 155, 105 Pac. 
484, 


The words of a contract 


are to be understood in their ordinary and popular sense, rather than 
according to their strict legal meaning, unless used by the parties in a 
technical sense, or unless a special meaning is given to them by usuage, 


in which case the latter must be followed. 


History: En. Sec. 2209, Civ. C. 1895; 
re-en. Sec, 5033, Rev. C. 1907. Cal. Civ. C. 
Sec. 1644. Field Civ. C. Sec. 809. 


Where, in an action to recover the 
amount of an insurance policy, it appeared 
that the assured had represented in his 
application for the policy that he was not 
in any way connected with the manufac- 
ture or sale of spirituous liquors, the word 
“connected” must be presumed to have 
been used in its popular sense, involving 
the idea of permanency. Collins v. Metro- 
politan Life Ins. Co., 32 Mont. 329, 337, 
80 Pace. 609, 1092. 

The word “firm” was used in the will of 
a testator as an equivalent for “Gans & 
Klein,’ and had no technical reference to 
the copartnership of Gans & Klein. In re 
Klein’s Estate, 35 Mont. 185, 205, 88 Pace. 
798. 

Where there are no technical words in 


7536. Technical words. 


a contract, the words must be given their 
ordinary and popular meaning. Frank v. 
Butte & Boulder Mining & Lumber Co., 
48 Mont. 83, 90, 185 Pac. 904. 

A written contract that a loan to a cor- 
poration shall be repaid monthly “out, of 
the first earnings of its business, after de- 
ducting running expenses’ does not ereate 
a general liability on the part of the com- 
pany, to be paid after a reasonable time, 
but makes the indebtedness payable out 
of a special fund, consisting of the net 
proceeds, as rapidly as they accumulate. 
Frank v. Butte & Boulder Mining & Lum- 
ber Co., 48 Mont. 83, 90, 135 Pace. 904. 

Cited or applied as section 2209, Civil 
Code, in Cambers v. Lowry, 21 Mont. 478, 
480, 54 Pac. 816; Harris v. Root, 28 Mont. 
159, 166, 72 Pac. 429. 


Slang or colloquial phrases in the law of 
contracts, see note in 11 A. L. R. 661. 


Technical words are to be interpreted as 


usually understood by persons in the profession or business to which they 
relate, unless clearly used in a different sense. 


History: En. Sec. 2210, Civ. C. 1895; 
re-en. Sec. 5034, Rev. C. 1907. Cal. Civ. C. 
Sec. 1645. Field Civ. C. Sec. 810. 


Witnesses who are qualified may testify 
as to the meaning of the following words 
in a mining lease: “There shall be no ores 
stoped, except at the three hundred foot 
level, and all ores shall be extracted from 
the drifts, raises, or winzes.” Cambers v. 


7537. Law of place. 


Lowry, 21. Mont. 478, 480, 54 Pac. 816. 

A court cannot take judicial notice of 
the meaning of technical words; such 
words are to be interpreted as usually 
understood by persons in the profession or 
business to which they relate, unless used 
in a clearly different sense than the tech- 
nical one. Lehrkind v. McDonnell, 51 
Mont. 343, 353, 153 Pac. 1012. 


A contract is to be interpreted according to the 


law and usage of the place where it is to be performed; or, if it does not 
indicate a place of performance, according to the law and usage of the 


place where it is made. 


History: En. Sec. 2211, Civ. C. 1895; 
re-en. Sec. 5035, Rev. C. 1907. Cal. Civ. C. 
Sec. 1646. Field Civ. C. Sec. 811. 


Law of place of contract, see notes in 
55 A. S. R. 44; 1 Ann. Cas. 88. 


Law governing insurance contract, see 
note in Ann. Cas. 1913B, 925. 

Place of payment under contract not 
specifying place, where parties are resi- 
dents of different states or countries, see 
note in Ann, Cas. 1912D, 1014. 
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A contract may be 


explained by reference to the circumstances under which it was made 


and the matter to which it relates. 
History: En. Sec. 2212, Civ. C. 1895; 


re-en. Sec. 5036, Rev. C. 1907. Cal. Civ. C. 


Sec. 1647. Field Civ. C. Sec. 812. 


Where there is ambiguity in a contract, 
it is open, under this section and section 
7527, to interpretation, by the aid of evi- 
dence aliunde, so as to give effect to the 
mutual intention of the parties to it at 
the time it was made. Butte Water Co. v. 
City of Butte, 48 Mont. 386, 397, 138 Pace. 
195, 

Evidence explanatory of the circum- 
stances leading up to the making of a 


written contract of sale, as well as of the 
conversation had between the defendant 
and plaintiff’s agent at the time it was 
made, is admissible under this section. 
National Cash Register Co. v. Wall, 58 
Mont. 60, 62, 190 Pac. 135. 

Cited or applied as section 5036, Revised 
Codes, in Lawson v. Cobban, 38 Mont. 
138, 141, 99 Pac. 128; Lyon v. Dailey Cop- 
per M. & S. Co. 46 Mont. 108, 120, 126 Pac. 
931; Lehrkind vy. McDonnell, 51 Mont, 343, 
358, 153 Pac. 1012; Brockway v. Blair, 
53 Mont. 531, 536, 165 Pac. 455. 


7539. Contract restricted to its evident object. However broad may 
be the terms of a contract, it extends only to those things concerning 
which it appears that the parties intended to contract. 


History: En. Sec. 2213, Civ. C. 1895; 
re-en. Sec. 5037, Rev. C. 1907. Cal. Civ. C. 
Sec. 1648. Field Civ. C. Sec. 813. 


Cited or applied as section 5037, Revised 


Codes, in Butte Water Co. v. City of 
Butte, 48 Mont. 386, 397, 138 Pac. 195; 
Sutherland v. Green, 49 Mont. 379, 383, 
142 Pac. 636. 


7540. Interpretation in sense in which promisor believed promisee to 
rely. If the terms of a promise are in any respect ambiguous or uncertain, 
it must be interpreted in the sense in which the promisor believed, at the 
time of making it, that the promisee understood it. 


History: En. Sec. 2214, Civ. C. 1895; 
re-en. Sec. 5038, Rev. C. 1907. Cal. Civ. C. 
Sec. 1649. Field Civ. C. Sec. 814. 


Where the attendant facts and circum- 
stances in the making of an agreement 
are resorted to as an aid to an under- 
standing of it, no greater burden rests 
upon the promisor than to show by a 
preponderance of the evidence that the 
promisee understood it as the promisor 
believed he understood it. Blankenship v. 


Decker, 34 Mont. 292, 300, 85 Pac. 1035. 

Cited or applied as section 5038, Revised 
Codes, in Lyon v. Dailey Copper M. & S. 
Co., 46 Mont. 108, 120, 126 Pace. 931; 
Brockway v. Blair, 53 Mont. 531, 536, 165 
Pace. 455. 


Rule of construction that language used 
by promisor is to be construed as promisor 
thought it to be understood by promisee, 
see note in 12 Ann. Cas. 392; 8 L. BR. A. 
(N. 8.) 1140. 


7541. Particular clauses subordinate to general intent. Particular 
clauses of a contract are subordinate to its general intent. 


History: En. Sec. 2215, Civ. C. 1895; 
re-en. Sec. 5039, Rev. C. 1907. Cal. Civ. C. 
Sec. 1650. Field Civ. C. Sec. 815. 


Cited or applied as section 5039, Revised 
Codes, in Wright Land & Investment Co. 
v. Even et al., 57 Mont. 1, 186 Pac. 681. 


7542. Contract—Partly written and partly printed. Where a contract 


is partly written and partly printed, or where part of it is written or 
printed under the special directions of the parties, and with a special view 
to their intention, and the remainder is copied from a form originally 
prepared without special reference to the particular parties and the 
particular contract in question, the written parts control the printed 
parts, and the parts which are purely original control those which are 
copied from a form. And if the two are absolutely repugnant, the latter 
must be so far disregarded. 


History: En. Sec. 2216, Civ. C. 1895; Cited or applied as section 2216, Civil 


re-en. Sec. 5040, Rev. C. 1907. Cal. Civ. C. 
Sec. 1651. Field Civ. C. Sec. 816. 


Code, in Bickford vy. Kirwin, 30 Mont. 1, 6, 
75 Pac. 518; as section 5040, Revised 
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Codes, in Wright Land & Investment Co. 


printed matter, see note in L. R. A. 1915D, 
v. Even et al., 57 Mont. 1, 186 Pac. 681. 


1084, 

Matter in letterhead, billhead, or on 
margin of paper on which contract is writ- 
ten as part of contract or as notice affect- 
ing the rights of the parties, see note in 
L. R. A. 1916D, 1072. 


Written matter in contract as control- 
ling printed matter, see note in Ann. Cas. 
1913K, 961. 


Typewritten matter as written or as 


7543. Repugnancies—How reconciled. Repugnancies in a _ contract 
must be reconciled, if possible, by such an interpretation as will give 
some effect to the repugnant clauses, subordinate to the general intent 
and purpose of the whole contract. 

History: En. Sec. 2217, Civ. C. 1895; 


re-en. Sec. 5041, Rev. C. 1907. Cal. Civ. C. 
Sec. 1652. Field Civ. C. Sec. 817. 


This section is a rule of interpretation 
rather than of construction. Butte Water 
Co. v. City of Butte, 48 Mont. 386, 397, 
138 Pace. 195. 

Cited or applied as section 2217, Civil 


Code, in Ackley v. Phenix Ins. Co., 25 
Mont. 272, 281, 64 Pac. 665; as section 
5041, Revised Codes, in Wright Land & 
Investment Co. v. Even et al., 57 Mont. 1, 
186 Pac. 681. 


Interpretation of repugnant clauses in 
contract, see note in 60 A. S. R. 93. 


7544, Inconsistent words rejected. Words in a contract which are 
wholly inconsistent with its nature, or with the main intention of the 
parties, are to be rejected. 


History: En. Sec. 2218, Civ. C. 1895; re-en. Sec. 5042, Rev. C. 1907. 
Sec. 1653. Field Civ. C. Sec. 818. 


Cal. Civ. C. 


7545. Words to be taken most strongly against whom. In cases of 
uncertainty not removed by the preceding rules, the language of a con- 
tract should be interpreted most strongly against the party who caused 
the uncertainty to exist. The promisor is presumed to be such party; 
except in a contract between a public officer or body, as such, and a private 
party, in which it is presumed that all uncertainty was caused by the 


private party. 
History: En. Sec. 2219, Civ. C. 1895; 


re-en. Sec. 5043, Rev. C. 1907. Cal. Civ. C. 
Sec. 1654. Field Civ. C. Sec. 819. 


Where the evidence tends to prove that 
the promisee wrote the agreement and 
selected the terms thereof, the presump- 
tion under this section gives way to the 
contrary one that the latter caused the 
uncertainty, and the burden rests on him 
to remove it. Blankenship v. Decker, 34 
Mont. 292, 301, 85 Pac. 1035. 

Under this rule, answers to questions in 
an application for life insurance as to the 
prior health of the applicant were repre- 
sentations, and not warranties. Pelican v. 
Mutual Life Ins. Co., 44 Mont. 277, 288, 
119 Pac. 778. See Mutual Life Ins. Co. v. 
Hilton-Green, 211 Fed. 31, 34. 

Where, after applying the ordinary rules 
of construction, any uncertainty remains 
in the terms and expressions employed in 
a contract, they must be construed most 


strongly against the party who drew it 
up—in this instance an attorney at law. 
Lyon v. Dailey Copper M. & S. Co., 46 
Mont. 108, 121, 126 Pac. 931. 

When a school board had provided in its 
rules that, in case a teacher resigns or is 
dismissed before the end of the school 
year, her compensation shall be “for only 
the actual time in service,” the language 
being that of the board, any uncertainty 
in it must be construed most strongly 
against the board in a controversy with 
it by a teacher on a claim for compensa- 
tion. Finley v. School District No. 1, 
51 Mont. 411, 414, 153 Pac. 1010. 

Cited or applied as section 2219, Civil 
Code, in Bickford vy. Kirwin, 30 Mont. 1, 7, 
75 Pac. 518; as section 5043, Revised 
Codes, in Wright Land & Investment Co. 
v. Even et al., 57 Mont. 1, 186. Pac. 681. 

Cited or applied as section 5043, Revised 
Codes, in Mutual Life Ins. Co. v. Hilton- 
Green, 211 Fed. 31, 34. 


7546. Reasonable stipulations—When implied. Stipulations which are 
necessary to make a contract reasonable, or conformable to usage, are 
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implied, in respect to matters concerning which the contract manifests no 
contrary intention. 


History: En. Sec. 2220, Civ. C. 1895; re-en. Sec. 5044, Rev. C. 1907. Cal. Civ. C. 
Sec. 1655. Field Civ. C. Sec. 820. 


7547, Necessary incidents implied. All things that in law or usage 
are considered as incidental to a contract, or as necessary to carry it into 
effect, are implied therefrom, unless some of them are expressly mentioned 
therein, when all other things of the same class are deemed to be excluded. 


History: En. Sec. 2221, Civ. C. 1895; re-en. Sec. 5045, Rev. C. 1907. Cal. Civ. C. 
Sec. 1656. Field Civ. C. Sec. 821. 


7548. Time of performance of contract. If no time is specified for 
the performance of an act required to be performed, a reasonable time is 
allowed. If the act is in its nature capable of being done instantly—as, for 
example, if it consists in the payment of money only—it must be per- 
formed immediately upon the thing to be done being exactly ascertained. 


History: En. Sec. 2222, Civ. C. 1895; 
re-en. Sec. 5046, Rev. C. 1907. Cal. Civ. C. 
Sec. 1657. Field Civ. C. Sec. 822. 


Cited or applied as section 5046, Revised 
Codes, in State ex rel. Western A. &. I. 


7549. Time—When of essence. 


Co. v. District Court, 55 Mont. 330, 335, 
I762Pac. 613. 


Meaning of “by” as fixing time for 
performance of contract, see note in 12 
A. L. R. 1168. 


Time is never considered as of the 


essence of a contract, unless by its terms expressly so provided. 


History: En. Sec. 2223, Civ. C. 1895; 
re-en. Sec. 5047, Rev. C. 1907. Field Civ. 
C. Sec. 823. 


Where an oral contract was made to sell 
real property, and’ suit was brought by 
the vendee for specific performance, the 
court could not say, according to the facts 
of the case, that time waa of the essence 
of the agreement. Stevens v. Tratfton, 
36 Mont. 520, 529, 93 Pac. 810. 

Neither the provision making time of 
the essence of a contract of sale, nor the 
contract containing such a provision, is 
invalid as against positive law or public 
policy. Fratt v. Daniel-Jones Co., 47 Mont. 
487, 496, 133 Pac. 700. 

When the provision that time is of the 
essence of the contract is included in the 
contract, it is the duty of courts to carry 
out the intention of the parties by giving 
effect to that provision; for to ignore or 
circumvent it when deliberately written 
into a contract by the parties, or by any 
sort of construction to nullify its effects, 
is to make a new contract for the parties, 
different from the one which they them- 
selves constructed—something even a 
court of equity is not authorized to do. 
Fratt v. Daniel-Jones Co., 47 Mont. 487, 
496, 133 Pac. 700. 

Courts will not undertake to make con- 
tracts for parties different from those 
which the parties themselves intended, 
but will enforce a provision making time 
of the essence of a contract, unless the 
party for whose benefit it was inserted 


has waived it or is estopped to insist upon 
its enforcement, or performance has been 
prevented by intervening circumstances 
sufficient to relieve the party from the per- 
formance of any other provision of the 
contract. Fratt v. Daniel-Jones Co., 47 
Mont. 487, 498, 133 Pac. 700. 

Under a contract of sale, by the terms 
of which failure to pay an instalment of 
the purchase price ends the contract, time 
being expressly declared of the essence of 
it, notice that an instalment has fallen 
due is not required, and therefore a claim 
that plaintiff was guilty of laches because 
of delay in giving it had no merit. Fratt 
v. Daniel-Jones Co., 47 Mont. 487, 498, 
133 Pac. 700. 

Where a contract of sale provides that 
the vendor shall have the right to declare 
it at an end, upon failure by the vendor 
to make payment on a date fixed, time be- 
ing expressly made of the essence of the 
contract, breach by the vendee does not 
ipso facto terminate the agreement, but 
an election is necessary on the part of the 
vendor requiring some sort of notice on 
his part to make the provision effective. 
Fratt v. Daniel-Jones Co., 47 Mont. 487, 
499, 133 Pac. 700. 

Under this section, but one subject is 
open to discussion, and that is not what 
the parties may have intended to say, but 
what they did say in their contract. It 
is true, of course, that no set form or ar- 
rangement of words is necessary, but the 
contract must, upon its face, convey the 
meaning that time shall be of the essence. 
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Curtis v. Parham, 49 Mont. 140, 144, 140 
ace oll, 

Where a contract for the sale of sheep 
was silent as to time being of the essence 
of the contract, it was error to permit oral 
evidence that such was nevertheless the 
intention of the parties. Curtis v. Par- 
ham, 49 Mont. 140, 144, 140 Pae. 511. 

Cited or applied as section 5047, Revised 
Codes, in Tuttle v. Pacific Mutual Life Ins. 
Co., 58 Mont. 121, 190 Pac. 993. 


7550. When joint and several. 
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When stipulations show time is made 
the essence of the contract, see note in 
00 Am. Dee. 597. 

When time is of the essence in contracts 
for sale of land, see note in 104 A. S. R. 
265. 

Time for delivery of goods sold as of the 
essence of the contract, see note in L. R. A. 
1916E, 940. 

Making time of the essence of contract 
by demand or notice, see 15 L. R. A. 737. 


Where all the parties who unite in a 


promise receive some benefit from the consideration, whether past or 
present, their promise is presumed to be joint and several. 
History: En. Sec. 2224, Civ. C. 1895; re-en. Sec. 5048, Rev. C. 1907. Cal. Civ. C. 


Sec. 1659. Field Civ. C. Sec. 824. 


7551. Same—TIn singular number. 


A promise, made in the singular 


number, but executed by several persons, is presumed to be joint and 


several. 


History: En. Sec. 2225, Civ. C. 1895; re-en. Sec. 5049, Rev. C. 1907. 


Sec. 1660. Field Civ. C. Sec. 825. 


Cal. Civ. C. 


7552. Executed and executory contracts defined. An executed con- 


tract is one, the object of which is fully performed. 


executory. 


All others are 


History: En. Sec. 2226, Civ. C. 1895; re-en. Sec. 5050, Rev. C. 1907. Cal. Civ. C. 


Sec. 1661. Field Civ. C. Sec. 826. 


CHAPTER 138. 
UNLAWFUL CONTRACTS. 


Section 7553. 
7554. 
7555. 
7556. 
7557. 
7558. 
7559. 
7560. 
7561. 
7562. 


Exception. 


7553. What is unlawful. 


What Is Unlawful. 

Certain Contracts Unlawful. 
Employees Protected From Negligence. 
Contracts Fixing Damages Void. 


Restraints Upon Legal Proceedings. 

Contract in Restraint of Trade Void. 
Exception in Favor of Sale of Good-Will. 
Exception in Favor of Partnership Agreements. 
Contract in Restraint of Marriage Void. 


That is not lawful which is: 


1. Contrary to an express provision of law; 
2. Contrary to the policy of express law, though not expressly pro- 


hibited; or, 


3. Otherwise contrary to good morals. 


History: En. Sec. 2240, Civ. C. 1895; 
re-en. Sec. 5051, Rev. C. 1907. Cal. Civ. C. 
Sec..1667. Field Civ. C. Sec. 827. 


Contract relied upon was held to be con- 
trary to this section and void. Glass v. 
Basin & Bay State Min. Co., 31 Mont. 21, 
31, 77 Pac. 302. 

A contract by a railway company with 
a passenger, limiting the liability of the 
carrier to one hundred dollars for loss of 
baggage, is valid. Rose v. Northern’ Pa- 


cific Ry. Co., 35 Mont. 70, 78, 88 Pac. 767. 

A contract made by a board of county 
commissioners, a few weeks before the 
expiration of its term of office, and upon 
the expiration of a prior contract, for 
county printing for the two succeeding 
years, is valid in the absence of fraud or 
bad faith in the making. Picket Pub. Co. 
v. Board of County Commrs., 36 Mont. 188, 
194, 195, 92 Pae. 524. 

A failure to perform an act imposed by 
law as an absolute duty is an unlawful 
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omission. Conway v. Monidah Trust, 47 
Mont. 269, 278, 132 Pac. 26. 

Cited or applied as section 2240, Civil 
Code, in Finlen vy. Heinze, 28 Mont. 548, 
566, 73 Pac. 123; as section 5051, Revised 
Codes, in Spaulding v. Maillet, 57 Mont. 
318, 326, 188 Pac. 377. 


7554, Certain contracts unlawful. All contracts which have for their 


CONTRACTS. 


[Part V 


Rights of parties to illegal contract, see 
notes in 67 Am. Dee. 153; 3 A. S. R. 742. 

Validity of contract intended or tending: 
to influence location of county seat or 
public building, see note in 13 A. L, R. 734. 


object, directly or indirectly, to exempt any one from responsibility for 
his own fraud, or for wilful injury to the person or property of another, 
or violation of law, whether wilful or negligent, are against the policy of 


the law. 


History: En. Sec. 2241, Civ. C. 1895; 
re-en. Sec. 5052, Rev. C. 1907. Cal. Civ. C. 
Sec. 1668. Field Civ. C. Sec. 828. 


The defense of assumption of risk, which 
has for its basis the common-law principle 
expressed by the maxim, ‘“Volenti non fit 
injuria,” and does not rest in contract be- 
tween the master and servant, is not abro- 
gated by this and the next succeeding sec- 


tion. Osterholm y. Boston ete. Min. Co., 
40 Mont. 508, 523, 107 Pac. 499. 

A stipulation by a telegraph company, on 
one of its blanks, that it will not be answer- 
able for damages or statutory penalties, 
if a claim is not made within a specified 
time, is void under this section as against 
public policy, if it was ever intended as a 
cloak for fraud or crime. Lahood v. Con- 
tinental Tel. Co., 52 Mont. 313, 323, 157 


Pac. 639. 


7555. Employers protected from negligence. Any contract or agree- 
ment entered into by any person, company, or corporation with its ser- 
vants or employees, whereby such person, company, or corporation shall 
be released or discharged from liability or responsibility on account of 
personal injuries received by such servants or employees while in the 
service of such person, company, or corporation, by reason of the negli- 
gence of such person, company, or corporation, or the agents or employees 


thereof, shall be absolutely null and void. 


History: En. Sec. 2242, Civ. C. 1895; 
re-en. Sec. 5053, Rev. C. 1907. 


Cited or applied as section 5052, Revised 
Codes, in Osterholm v. Boston ete. Min. 
Co., 40 Mont. 508, 523, 107 Pac. 499. 


Validity of contract providing that ac- 


ceptance of benefits from relief associa- 
tion shall bar action against employer, 
see note in 12 A. L. R. 477. 

Validity of release of damages for per- 
sonal injuries given in consideration of 
re-employment of releasor, see notes in 
4 Ann, Cas. 647; Ann. Cas. 1916H, 175. 


7556. Contracts fixing damages void. Every contract by which the 
amount of damage to be paid, or other compensation to be made, for a 
breach of an obligation, is determined in anticipation thereof, is to that. 
extent void, except as expressly provided in the next section. 


History: En. Sec. 2243, Civ. C. 1895; 
re-en. Sec. 5054, Rev. C. 1907. Cal. Civ. C. 
Sec. 1670. Field Civ. C. Sec. 830. 


A contract which bound the defendant 
irrigation company to furnish to plaintiff 
a certain amount of water during a cer- 
tain season, and which provided that, if 
the company should for any reason fail 
to deliver the water, it would return to 
plaintiff the money paid by him, and plain- 
tiff agreed to accept the same, and to 
release the company for any damage aris- 
ing from such failure, fell clearly within 
the provisions of this section, and was 
void on its face to the extent of the liqui- 


dated damages agreed on in case of @ 
breach. Deunineck v. West Gallatin Irr. 
Co., 28 Mont. 255, 261, 72 Pac. 618. 

Even if a provision in a contract for 
the sale of real estate, that the purchaser, 
in case of his default, shall forfeit all 
advance payments, is a stipulation for 
liquidated damages within the inhibition 
of this section, this fact would not of 
itself require that in every, or in any ease,. 
the defaulting purchaser should have re- 
turn of the moneys paid by him; on the 
contrary, its effect is to leave the parties 
where they would be if no such stipulation 
had been made. Without such a stipula- 
tion the defaulting purchaser is not, im 
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the absence of an equitable showing, en- 
titled to a return of any part of the 
moneys paid. Cook-Reynolds Co. v. Chip- 
man, 47 Mont. 289, 297, 133 Pac. 694. 
Since the language of this section is 
general, every contract containing a stipu- 
lation such as is denounced therein is 
prima facie void, as to the stipulation; 
therefore, when recovery is sought upon 
it, the plaintiff’s allegations and proof 
must bring it within the exception pyro- 
vided in the succeeding section. Clifton 
v. Willson, 47 Mont. 305, 312, 132 Pac. 424. 
Where a contract of purchase provides 
that a failure to make any deferred pay- 
ment shall work an immediate forfeiture 
of the contract, the contract, in so far as 
it provides for liquidated damages, may 
be void and of no effect under this sec- 
tion; still, in any event, the defaulting 
purchaser, in the absence of a showing on 


7557, Exception. 


UNLAWFUL CONTRACTS. 


[7557-7559 


his part, such as would appeal to the con- 
science of a court of equity, is not entitled 
to a return of any part of the purchase 
price made by him, though he asks for it. 
Fratt v. Daniel-Jones Co., 47 Mont. 487, 
496, 133 Pae. 700. 

The provision in a contract of sale of 
eertain machinery, to the effect that 
twenty days’ use should constitute an 
acceptance and waiver of deficiencies, is 
neither void as a stipulation for liquidated 
damages, as provided in this section, nor 
obnoxious as a restriction upon the right 
to have one’s claims adjudicated in a 
court of law, as provided by section 7558. 
Best Mfg. Co. v. Hutton, 49 Mont. 78, 93, 
141 Pac. 653. 

Cited or applied as section 2243, Civil 
Code, in Bennett Bros. Co. v. Fitchett, 24 
Mont. 457, 468, 62 Pac. 780. 


The parties to a contract may agree therein upon 


an amount which shall be presumed to be an amount of damage sustained 
by a breach thereof, when, from the nature of the case, it would be 
impracticable or extremely difficult to fix the actual damage. 


History: En. Sec. 2244, Civ. C. 1895; 
re-en. Sec. 5055, Rev. C. 1907. Cal. Civ. C. 
Sec. 1671. Field Civ. C. Sec. 831. 


Where a suit is brought on a contract 
for the actual, and not the liquidated, 
damages, it is for the defendant to show 
by proper answer and competent proof 
that the contract for stipulated damages 


7558. Restraints upon legal proceedings. 


is valid under this section, and such ques- 
tion cannot be presented to the court by 
demurrer to the complaint. Deuninck y. 
West Gallatin Irr. Co., 28 Mont. 255, 261, 
TPH TEEN olitele 

Cited or applied as section 5055, Revised. 
Codes, in Clifton v, Willson, 47 Mont. 305, 
310, 132 Pac. 424, 


Every stipulation or condi- 


tion in a contract by which any party thereto is restricted from enforcing 
his rights under the contract, by the usual proceedings in the ordinary 
tribunals, or which limits the time within which he may thus enforce his 


rights, is void. 

History: En. Sec. 2245, Civ. C. 1895; 
re-en. Sec. 5056, Rev. C. 1907. Field. Civ. 
C. Sec. 832. 


This section is the statement in the form 
of a statutory enactment of the common 
law as it existed in this state prior to the 
adoption of the codes in 1895. According 
thereto, a provision of a contract by which 
the construction to be placed on it by the 


agent of one of the parties should be final, 
without the right of appeal to the courts, 
is void. Wortman v. Montana Central 
Ry. Co., 22 Mont. 266, 278, 56 Pac. 316. 
This section does not apply to contracts 
made before its adoption. Cotter v. 
A. O. U. W., 23 Mont. 82, 90, 57 Pac. 650. 
Cited or applied as section 5056, Revised 
Codes, in Best Mfg. Co. v. Hutton, 49 
Mont. 78, 93, 141 Pac. 653. 


7559. Contract in restraint of trade void. Any contract by which 
anyone is restrained from exercising a lawful profession, trade, or busi- 
ness of any kind, otherwise than is provided for by the next two sections, 


is to that extent void. 


History: En. Sec. 2246, Civ. C. 1895; 
re-en. Sec. 5057, Rev. C. 1907. Cal. Civ. C. 
Sec. 1667. Field Civ. C. Sec. 827. 


A elause in the contract of insurance 
entered into between a member of a fra- 
ternal society and the association, that 


the certificate of insurance should be void 
if the insured engaged in the sale of in- 
toxicating liquor in any capacity, is not 
in violation of the provisions of this sec- 
tion. Schwanekamp y. Modern W. O. A., 
44 Mont. 526, 532, 120 Pac. 806. 

A statute of this character refers only 


575 


7560-7562] 


to a contract which, by its terms, restrains 
a party to it from exercising a lawful 
business, and the breach of which subjects 
the delinquent to liability. Schwanekamp 
v. Modern W. O. A., 44 Mont. 526, 532, 
120 Pae. 806. 

This section is not a novel statute; 
it is but declaratory of the common law. 
Schwanekamp v. Modern W. O. A., 44 
Mont. 526, 533, 120 Pac. 806. 

Cited or applied as section 5057, Revised 


7560. Exception in favor of sale of good-will. 


CONTRACTS. 


. [Part V 


Codes, in Wylie v. Wylie P. C. Co., 57 


Mont. 115, 118, 187 Pac. 279. 


Validity of contract in restraint of 
trade, see notes in 92 Am. Dec. 751; 
35 Am. Rep. 269; 74 A. S. R. 235. 

Validity of contract by which manufac- 
turer, producer or wholesaler attempts to 
control resale price, see notes in Ann. Cas, 
1916A, 81; Ann. Cas. 1918A, 958, 965; Ann. 
Cas. 1918C, 451; 7 A. L. R. 449. 


One who sells the 


good-will of a business may agree with the buyer to refrain from carrying 
on a similar business within a specified county, city, or part thereof, so 
long as the buyer, or any person deriving title to the good-will from him, 


carries on a like business therein. 


History: En. Sec. 2247, Civ. C. 1895; 
re-en. Sec. 5058, Rev. C. 1907. Cal. Civ. C. 
Sec. 1674. Field Civ. C. Sec. 834. 


It would seem that a stockholder has 
no interest in the good-will of his corpora- 


The good-will of a corporation is an 
intangible asset dependent on the cor- 
porate existence; it constitutes an element 
of value in connection with, but not apart 
from the corporation and its business. 


Wylie et al. v. Wylie P. C. Co., 57 Mont. 


tion which he can sell. Wylie et al. v. 115, 187 Pac. 279. 


Wylie P. ©. Co., 57 Mont. 115, 187 Pac. 279. 

Good-will is an incident to and inherent 
in the business to which it attaches. Wylie 
et al. v. Wylie P. C. Co., 57 Mont.- 115, 
187 Pac. 279. 


Sale of good-will as constituting restraint 
of trade, see note in 9 Ann. Cas. 909. 


7561. Exception in favor of partnership agreements. Partners may, 
upon or in anticipation of a dissolution of the partnership, agree that none ° 
of them will carry on a similar business within the same city or town 
where the partnership business has been transacted, or within a specified 


part thereof. 


History: En. Sec. 2248, Civ. C. 1895; re-en. Sec. 5059, Rev. C. 1907. 


Sec. 1675. Field Civ. C. Sec. 835. 


Cal. Civ. C. 


7562. Contract in restraint of marriage void. Every contract in 
restraint of the marriage of any person, other than a minor, is void. 


History: En. Sec. 2249, Civ. C. 1895; 
re-en. Sec. 5050, Rev. C. 1907. Cal. Civ. C. 
Sec. 1676. Field Civ. C. Sec. 836. 


Legality of contracts in restraint of 
marriage, see notes in 4 Ann. Cas. 732; 
10 Ann, Cas. 572. 


Validity of condition in deed in re- 
straint of marriage, see note in Ann. Cas. 
1917D, 282. 

Validity of testamentary disposition in 
restraint of marriage, see notes in 5 Ann, 
Cas. 138; 9 Ann. Cas. 1143; Ann. Cas. 
1918B, 1141. 


CHAPTER 14. 


EXTINCTION OF CONTRACTS—RESCISSION—ALTERATION— 
CANCELLATION. 


Section 7563. 


Contracts—How Extinguished. 


When Stipulations Against Right to Rescind Do Not Defeat It. 
Rescission—How Effected. 7 


7564. Rescission Extinguishes Contract. 

7565. When Party May Rescind. 

7566. 

7567. 

7568. Alteration of Verbal Contract. 

7569. Written Contracts—How Modified. 
7570. Extinction by Cancellation, ete. 

7571. Extinction by Unauthorized Alteration. 
7572. 


Alteration of Duplicate, Not to Prejudice. 


576 


Ch. 13, 14] EXTINCTION OF CONTRACTS. [7563-7565 

7563. Contracts—How extinguished. A contract may be extinguished 
in like manner with any other obligation, and also in the manner prescribed 
by this chapter. : 


History: En. Sec. 2260, Civ. C. 1895; re-en. Sec. 5061, Rev. C. 1907. Cal. Civ. C. 
Sec. 1682. 


7564. Rescission extinguishes contract. A contract is extinguished by 

its rescission. 
History: En. Sec. 2270, Civ. C. 1895; 
re-en. Sec. 5062, Rev. C. 1907. Cal. Civ. C. 


Sec. 1688. See also Secs. 3406-3408. Field 
Civ. C. Sec. 838. 


Cited or applied as section 5062, Revised 


Codes, in Turk v. Rudman, 42 Mont. 1, 16, 
111 Pace. 739; Doornbos v. Thomas, 50 
Mont. 370, 379 147 Pace. 277; Advance- 
Rumley Threshing Co. v. Terpening, 58 
Mont. 507, 512, 193 Pac. 752. 


7565. When party may rescind. 
the same in the following cases only: 
1. If the consent of the party rescinding, or of any party jointly con- 
tracting with him, was given by mistake, or obtained through duress, 
menace, fraud, or undue influence, exercised by or with the connivance of 
the party as to whom he rescinds, or of any other party to the contract 


A party to a contract may rescind 


jointly interested with such party; 


2. If, through the fault of the party as to whom he rescinds, the con- 
sideration for his obligation fails, in whole or in part; 

3. If such consideration becomes entirely void from any cause; 

4. If such consideration, before it is rendered to him, fails in a 


material respect, from any cause; or, 


5. By consent of all the other parties. 


Related sections: 7624, 8730. 

History: En. Sec. 2271, Civ. C. 1895; 
tre-en. Sec. 5063, Rev. C. 1907. Cal. Civ. C. 
Sec. 1689. Field Civ. C. Sec. 839. 


Under this section and section 7567, a 
complainant undertaking to rescind a con- 
tract of purchase of stock, under which 
he paid certain money, and demanding a 
return of the money, is not entitled to 
rescission, where the existence of none of 
the grounds of rescission is shown, and 
complainant has not complied with the 
prescribed rules governing rescission. Cot- 
ter v. Butte & R. V. Smelting Co., 31 
Mont. 129, 134, 77 Pac. 509. 

A rescission is available where a con- 
tract has been made and the consent of 
the party seeking it actually had, but 
given by mistake or obtained through 
duress, menace, fraud, or undue influence. 
Michalsky v. Centennial Brewing Co., 48 
Mont. 1, 9, 134 Pac. 307. 

Rescission requires the party seeking 
to rescind to restore, or offer to restore, 
to the other party everything of value 
received by the former under the con- 
tract, upon condition that the latter will 
do likewise; if he seeks the aid of a court 
of equity, he must aver that he has done 
this, or set forth excusatory facts. Sub- 
urban Homes Co. v. North, 50 Mont. 108, 
114, 145 Pae. 2. 


Civ. Code—37 


Cited or applied as section 5063, Revised 
Codes, in Turk v. Rudman, 42 Mont. 1, 16, 
111 Pac. 739; Post v. Liberty, 45 Mont. 1, 
14, 121 Pae. 475; Brundy v. Canby, 50 
Mont. 454, 472, 148 Pac. 315; Koek v. 
Rhodes et al., 57 Mont. 447, 188 Pac. 933. 


When, how, and by whom rescission of 
contract may be made, see notes in 50 
Am. Dec. 672; 74 Am. Dec. 657. 

Rescinding contract in equity where 
there is no actual fraud, accident or mis- 
take, see note in 15 Am. Dee. 572. 


Default or inability of other party to 
perform as ground for rescission, see note 
in 30 L. R. A. 33. 

Non-performanece of executory promise 
by railroad company as ground for eancel- 
lation or rescission of deed to it, see note 
in 13 A. L. R. 566. 

Rescission as proper remedy of con- 
tractor who has partially performed be- 
fore discovering fraud as to’ character or 
amount of work, see note in 2 A. L. R. 
1396. 

Rescission of contract for negligent 
mistake of one party, see note in Ann. 
Cas. 1913A, 432. 

Rescission of contract because of mis- 
take of law as to its effect, see note in 
28 L. R. A. (N. 8.) 900. 
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7566. When stipulations against right to rescind do not defeat it. A 
stipulation that errors of description shall not avoid a contract, or shall 
be the subject of. compensation, or both, does not take away the right of 
rescission for fraud, nor for mistake, where such mistake is in a matter 
essential to the inducement of the contract, and is not capable of exact 
and entire compensation. 


History: En. Sec. 2272, Civ. C. 1895; re-en. Sec. 5064, Rev. C. 1907. Cal. Civ. C. 
Sec. 1690: Field Civ. C. Sec. 840. 


7567. _Rescission—How effected. Rescission, when not effected by 
consent, can be accomplished only by the use on the part of the party 
rescinding, of reasonable diligence to comply with the following rules: 

1. He must rescind promptly, upon discovering the facts which entitle 
him to rescind, if he is free from duress, menace, undue influence, or 
disability, and is aware of his right to rescind; and, 

2. He must restore to the other party everything of value which: he 
has received from him under the contract, or must offer to restore the 
same, upon condition that such party shall do likewise, unless the latter is 
unable or positively refuses to do so. 


History:. En. Sec. 2273, Civ. C. 1895; 
re-en. Sec. 5065, Rev. C. 1907. Cal. Civ. C. 
Sec. 1691. Field Civ. C. Sec. 841. 


The right to set aside a deed to mining 
property on the ground of fraud may be 
barred by laches in prosecuting a suit 
therefor, nothwithstanding the plaintiffs 
reside in a foreign country and are igno- 
rant of our language and institutions. 
Streicher v. Murray, 36 Mont. 45, 59, 92 
Pac, oO: 

Where the plaintiff seeks to. rescind a 
contract on 
defendant is entitled to know when he 
discovered the facts constituting the 
fraud; a just ground for rescission may be 
lost by laches. Ott v. Pace, 43 Mont. 82, 
89, 115 Pae. 37. 

Where one party to a contract is seek- 
ing its rescission, he must act promptly 
upon discovering the facts that entitle 
him to rescind; hence, if he seeks to 
rescind on the ground of fraud, he must 
act with reasonable promptness after dis- 
covering the fraud, and his complaint 
should show when the discovery was made; 
otherwise, it is vulnerable to a special 
demurrer on the ground of being am- 
biguous, unintelligible, and uncertain. Ott 
v. Pace, 43 Mont. 82, 89, 115 Pae. 37. 

Where, in a suit to rescind a contract 
for the sale of real estate, the merits of 
the controversy were tried, plaintiffs intro- 
ducing evidence that they had restored to 
defendants everything received from the 
latter under the contract, though the com- 
plaint failed to allege that plaintiffs had 
placed defendants in statu quo, as re- 
quired by this section, the pleading will, 
on appeal, be treated as amended in this 
respect. Post v. Liberty, 45 Mont. 1, 17, 
121 Pae. 475. 


the ground of fraud, the © 


The rules prescribed by this section, 
touching rescission, are inapplicable to 
an action to enforce an immediate for- 
feiture of a contract of purchase for the 
vendee’s failure to make any deferred pay- 
ment, where the contract provides that 
such failure shall work an immediate for- 
feiture; hence, it is not necessary for the 
complaint, in such last-named action, to 
set out facts sufficient to constitute a 
cause of action for the rescission of a 
contract. Fratt v. Daniel-Jones Co., 47 
Mont. 487, 495, 133 Pac. 700. 


To authorize the rescission of a contract 
of purchase, the buyer must, upon the dis- 
covery of facts authorizing a rescission, 
act promptly; the question of promptness 
is one for the jury. Hillman v. Luzon 
Cafe Co., 49 Mont. 180, 188, 142 Pae. 641. 

Mistakes of law and mistakes of fact 
are, as possible bases for rescission, in 
pari materia; there is not, either as to the 
duty of discovery or the time of commenc- 
ing suit, any distinction between them, 
Brundy v. Canby, 50 Mont. 454, 474, 148 
Pace. 315. 

As to either a mistake of law or a mis- 
take of fact, laches may arise from a 
culpable neglect to discover, but a court 
is not required to impute laches from a 
delay in discovery for a period of less 
than nine months, merely because the mis- 
take is one of law. Brundy v. Canby, 
50 Mont. 454, 474, 148 Pae. 315. 


Whether a case is or is not one of laches 
depends upon the circumstances affecting 
the party who seeks relief as well as the 
party against whom relief is sought; 
where the circumstances are such as to 
excuse a failure to discover, where also 
the situation of the parties has not 
changed, no occasion is offered to apply 
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the doctrine of laches. Brundy v. Canby, 
50 Mont. 454, 474, 148 Pac. 315. 

The prompt action required by this sec- 
tion is after discovery. Brundy v. Canby, 
50 Mont. 454, 475, 148 Pac. 315. 

One who bought what at the time he 
deemed a right to make immediate home- 
stead entry of public land, but which sub- 
sequently proved to be no more than a 
possessory right on unsurveyed land, and 
with such knowledge entered the land as 
a homestead when declared open to settle- 
ment, made two partial payments under 
his agreement, and then, after cxpiration 
of two years, brought an action to rescind 
and recover back his payments, was not 
entitled to prevail. Hills v. Johnson, 52 
Mont. 65, 67, 156 Pac. 122. 

A person injured by the fraudulent 
acts of another may elect to rescind or 
may affirm the transaction and sue for 


7568. Alteration of verbal contract. 


EXTINCTION OF. CONTRACTS. 


[7568-7571 


damages. In order to state a cause of 
action for rescission, it is necessary for 
the complaining party to allege that he 
has restored to the other party every- 
thing of value which was received under 
the contract, or that he has offered to 
make restitution upon condition that the 
offending party do likewise, unless it is 
made to appear that the latter is unable 
or positively refuses to do so. Como 
Orchard Land Co. v. Markham, 54 Mont. 
438, 442, 171 Pac. 274. 

Cited or applied as section 2273, Civil 
Code, in Cotter v. Butte & R. V. Smelting 
Co., 31 Mont. 129, 134, 77 Pac. 509; as 
section 5065, Revised Codes, in Turk v. 
Rudman, 42 Mont. 1, 16, 111 Pace. 739. 


Duty to place other party in statu quo 
on rescinding contract, see notes in 30 
L. BR. A. 44, 66. 


A contract not in writing may 


be altered in any respect by consent of the parties in writing, without a 
new consideration, and is extinguished thereby to the extent of the new 


alteration. 


History: En. Sec. 2280, Civ. C. 1895; re-en. Sec. 5066, Rev. C. 1907. Cal. Civ. C. 


Sec. 1697. Based on Field Civ. C. Sec. 842. 


7569. Written contracts—How modified. A contract in writing may 
be altered by a contract in writing, or by an executed oral agreement, and 


not otherwise. 


History: En. Sec. 2281, Civ. C. 1895; 
re-en. Sec. 5067, Rev. C. 1907. Cal. Civ. C. 
Sec. 1698. 


A subsequent oral agreement between 
the parties to a written sublease of a 
mining claim, that in case the sublessors 
should buy the property the lease would 
be extended, was void, being a mere execu- 
tory agreement without consideration. 
Armington v. Stelle, 27 Mont. 13, 21, 69 
Pae. 115. 

A note and chattel mortgage given to 
secure it are not affected by an unexecuted 
oral agreement in respect to the time and 
manner of payment. Kinsman v. Stan- 
hope, 50 Mont. 41, 48, 144 Pac. 1083. 

Admission of parol evidence to vary 
and contradict the terms of a written con- 
tract is error. Pritchett v. Jenkins, 52 
Mont, 81. 82, 155 Pae. 974. 


An unexecuted oral agreement, the 


effect of which was to alter the terms 
of a promissory note by extending the 
time of payment and changing the amount 
due, constituted no defense under this 
section to the enforcement of the note, 
and evidence tending to prove the agree- 
ment was improperly admitted. lLish v. 
Martin, 55 Mont. 582, 585, 179 Pac. 826. 

Cited or applied as section 2281, Civil 
Code, in Gaffney Mercantile Co. v. Hop- 
kins, 21 Mont. 13, 17, 52 Pac. 561; East- 
erly v. Jackson, 29 Mont. 496, 502, 75 Pace. 
357; as section 5067, Revised Codes, in 
Schwab v. McVey, 54 Mont. 422, 424, 
171 Pac. 277; Crosby v. Robbins, 56 Mont, 
179 gL SO ee Lo2ePacsL 22: 


Parol alteration of contract as affected 
by statute of frauds where contract has 
been acted upon as altered, see notes in 
7 Ann. Cas. 1014; Ann. Cas, 1913E, 750. 


7570. Extinction by cancellation, etc. The destruction or cancellation of 
a written contract, or of the signature of the parties liable thereon, with 
intent to extinguish the obligation thereof, extinguishes it as to all the 


parties consenting to the act. 


History: En. Sec. 2282, Civ. C. 1895; re-en. Sec. 5068, Rey. C. 1907. Cal. Civ. C. 


Sec. 1699. 


7571. Extinction by unauthorized alteration. 


The intentional destruc- 


tion, cancellation, or material alteration of a written contract by a party 
entitled to any benefit under it, or with his consent, extinguishes all the 
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executory obligations of the contract in his favor against parties who do 


not consent to the act. 


History: Hn. Sec. 2283, Civ. C. 1895; 
re-en. Sec. 5069, Rev. C. 1907. Cal. Civ. C. 
Sec. 1700. Field Civ. C. Sec. 845. 


The legal effect of the alteration of a 
written contract is to extinguish all the 
executory obligations of the contract in 
favor of the party responsible for it, as 
against the party who does not consent, 
and the former cannot maintain an action 
on the contract in either its original or 
altered form; while the non-consenting 
party loses no right, and is not required 
to rescind or repudiate the contract as it 
actually was made, but may ignore the 
change and hold the party at fault to the 


7572. Alteration of duplicate, not to prejudice. 


contract as originally made. Smith v. 
Barnes, 51 Mont. 202, 212, 149 Pac. 963. 

In a suit on a promissory note, an alle- 
gation of the answer that the date of the 
note “has been fraudulently changed by 
the plaintiff’ is a mere conclusion, and 
insufficient to tender issue as to an inten- 
tional, material alteration by the plaintiff 
precluding recovery under this section; 
and, where the note was written by the 
plaintiff’s agent at the beginning of a new 
year, it is not error to permit such agent 
to testify that he wrote “1904” instead of 
“1905.” McDonald v. Klenze, 52 Mont. 
142, 146, 157 Pac. 175. 


Where a contract is 


executed in duplicate, an alteration or destruction of one copy, while the 
other exists, is not within the provisions of the last section. 
History: En. Sec. 2284, Civ. ©. 1895; re-en. Sec. 5070, Rev. C. 1907. Cal. Civ. C. 


Sec. 1701. Field Civ. C. Sec. 846. 


CHAPTER 15. 
OBLIGATIONS IMPOSED BY LAW. 


Section 7573. 


Abstinence From Injury. 


Restoration of Thing Wrongfully Acquired. 


Responsibility for Wilful Acts, Negligence, ete. 


7574. Fraudulent Deceit. 

7575. Deceit, Acts Constituting. 
7576. Deceit Upon the Public, ete. 
TOUT, 

7578. When Demand Necessary. 
7579. 

7580. Other Obligations. 


7573. Abstinence from injury. Every person is bound, without con- 
tract, to abstain from injuring the person or property of another, or 


infringing upon any of his rights. 


History: Hn. Sec. 2290, Civ. C. 1895; re-en. Sec. 5071, Rev. C. 1907. Cal. Civ. C. 


Sec. 1708. Field Civ. C. Sec. 847. 
7574. Fraudulent deceit. 


One who wilfully deceives another, with 


intent to induce him to alter his position to his injury or risk, is liable for 


any damage which he thereby suffers. 


History: En. Sec. 2291, Civ. C. 1895; 
re-en. Sec. 5072, Rev. C. 1907. Cal. Civ. C. 
Sec. 1709. Field Civ. C. Sec. 848. 


If a person sells a sheep business owned 
by him, in view of being subsequently em- 
ployed as manager thereof, according to 
oral agreement, but the memorandum of 
sale does not contain any reference to his 
employment as manager, he cannot main- 
tain an action for deceit; his consent to 
the writing completely superseded the 


7575. Deceit—Acts constituting. 
last section, is either: 


prior oral negotiations, including the 
promise to employ him, and section 7520 
forbids him to say that there ever was 
any oral promise for his employment. 
Kelly v. Ellis, 39 Mont. 597, 604, 104 Pac. 
873. 


For articles on “Fraud and Deceit.” see 
Cal. Jur. and 12 R. C. L. 222. 

Rights of parties to a fraudulent or 
illegal transaction, see note in 34 Am. 
Dee. 735. 


A deceit, within the meaning of the 


1. The suggestion, asa fact, of that which is not true, by one who 


does not believe it to be true; 
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2. The assertion, as a fact, of that which is not true, by one who has 
no reasonable ground for believing it to be true; 

3. The suppression of a fact, by one who is bound to disclose it, or 
who gives information of other facts which are likely to mislead for want 
of communication of that fact; or, 

4. A promise, made without any intention of performing it. 


History: En. Sec. 2292, Civ. C. 1895; Cited or applied as section 5073, Revised 
re-en. Sec. 5073, Rev. C. 1907. Cal. Civ. C. Codes, in Kelly v. Ellis, 39 Mont, 597, 604, 
Sec. 1710. Field Civ. C. Sec. 849. 104 Pace. 873. 


7576. Deceit upon the public, etc. One who practices a deceit with 
intent to defraud the public, or a particular class of persons, is deemed to 
have intended to defraud every individual in that class, who is actually 
misled by the deceit. 


History: En. Sec. 2293, Civ. C. 1895; Misrepresentations not made directly to 
re-en. Sec. 5074, Rev. C. 1907. Cal. Civ. C. plaintiff, see note in 85 A. S. R. 369. 
Sec. 1711. Field Civ. C. Sec. 850. 


7577. Restoration of thing wrongfully acquired. One who obtains a 
thing without the consent of its owner, or by a consent afterwards 
rescinded, or by an unlawful exaction which the owner could not at the 
time prudently refuse, must restore it to the person from whom it was 
thus obtained, unless he has acquired a title thereto superior to that of 
such other person, or unless the transaction was corrupt and unlawful on 
both. sides. 


History: En. Sec. 2294, Civ. C. 1895; chaser repudiates the contract, and the 
re-en. Sec. 5075, Rev. C. 1907. Cal. Civ. C. vendor rescinds, the purchaser is bound, 
Sec. 1712. Field Civ. C. Sec. 851. without demand, to restore to the vendor 

the personalty received, and to compen- 

Where a contract has been made to sell sate him for the use and occupation of the 
real estate and personal property, and pos- land. Hicks v. Rupp, 49 Mont. 40, 46, 
session has been given to the former and 140 Pac. 97. See Hopkins y. Walker, 244 
delivery made of the latter, but the pur- U.S. 486, 491. 


7578. When demand necessary. The restoration required by the last 
section must be made without demand, except where a thing is obtained 
by mutual mistake, in which case the party obtaining the thing is not 
bound to return it until he has notice of the mistake. 


History: En. Sec. 2295, Civ. C. 1895; Cited or applied as section 5076, Revised 
re-en. Sec. 5076, Rev. C. 1907. Cal. Civ. ©. Codes, in Hicks v. Rupp, 49 Mont. 40, 46, 
Sec. 1713. Field Civ. ©. Sec. 852. 140 Pae. 97. 


7579. Responsibility for wilful acts, negligence, etc. Every one is 
responsible, not only for the result of his wilful acts, but also for an injury 
occasioned to another by his want of ordinary care or skill in the manage- 
ment of his property or person, except so far as the latter has, wilfully 
or by want of ordinary care, brought the injury upon himself. The extent 
of liability in such cases is defined by the title on compensatory relief. 


History: En. Sec. 2296, Civ. C. 1895; dition, in the order of causation, which 
re-en. Sec. 5077, Rev. ©. 1907. Cal. Civ. C. produced the injury. This is. the rule 
Sec. 1714. Based on Field Civ. C. Sec. 853. declared in the above section. County of 


F Silver Bow vy. Davies, 40 Mont. 418, 431 
One who has been proximately the cause 107 Pac. 81. : ; : 


of loss or injury to himself cannot be Cited or applied as section 2296, Civil 


heard to say that someone else should com- ? A ‘ : 
2 F Code, in Beinhorn y. Griswoid, 27 Mont. 
pensate him for his loss, even though such 79, 90, 69 Pac. 557. ’ 


other person had brought about the con- 
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7580. Other obligations. 
one and two of this code. 
History: En. Sec. 2297, Civ. C. 1895; 


re-en. Sec. 5078, Rey. C. 1907. Cal. Civ. C. 


Sec. 1715. Field Civ. C. Sec. 854. 
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Other obligations are prescribed by divisions 


Note.—Divisions 1 and 2 of the Civil 
Code, Revised Codes 1907, embraced sec- 
tions 3584 to 4891, which are sections 5673 
to 7134 of this code. . 


CHAPTER 16. 
SALE AND AGREEMENTS FOR SALE. 


Section 7581. 
7582. 
7583. 
7584. 
7585. 


Sale Defined. 
Subject of Sale. 
Agreement for Sale. 
Agreement to Sell. 
Agreement to Buy. 


7586. Agreement to Sell and Buy. 

7587. What May Be the Subject of the Contract. 
7588. Agreement to Sell Real Property. 

7589. 


7590. 


Usual Common-law Covenants Required by Such Contracts, When. 
Form of Such Covenants. 


7581. Sale defined. Sale is a contract by which, for a pecuniary 
consideration, called a price, one transfers to another an interest in 


property. 
History: En. Sec. 2310, Civ. C. 1895; 


re-en. Sec. 5079, Rev. C. 1907. Cal. Civ. C. 


Sec. 1721. Field Civ. C. Sec. 855. 


Where property is sold under a contract 
providing that title shall remain in the 
seller until the purchase price is paid, the 


7582. Subject of sale. 


transaction is not a sale within the defini- 
tion given in this section. State ex rel. 
Malin-Yates Co. v. Lustice of Peace Court, 
51 Mont. 133, 139, 149 Pae. 709. 


For articles on “Sales,” see Cal. Jur. 
and 23 R. C. L. 1165. 


The subject of sale must be property, the title 


to which can be immediately transferred from the seller to the buyer. 
History: En. Sec. 2311, Civ. C. 1895; re-en. Sec. 5080, Rev. C. 1907. Cal. Civ. C. 


Sec. 1722. Field Civ. C. Sec. 856. 


7583. Agreement for sale. 
1. An agreement to sell; 
2. Anagreement to buy; or, 


An agreement for sale is either: 


3. A mutual agreement to sell and buy. 


History: 
Sec. 1726. Field Civ. C. Sec. 857. 


En. Sec. 2320, Civ. C. 1895; re-en. Sec. 5081, Rev. C. 1907. Cal. Civ. C. 


7584. Agreement. to sell. An agreement to sell is a contract by which 
one engages, for a price, to transfer to another the title to a certain thing. 


History: En. Sec. 2321, Civ. C. 1895; 


re-en. Sec. 5082, Rev. C. 1907. Cal. Civ. C. 


Sec. 1727. Field Civ. C. Sec. 858. 


Where personalty is sold under a con- 
tract providing that title shall remain in 
the seller until the purchase price is paid, 
the transaction is a mere executory agree- 


ment of sale, accompanied by the delivery 
of possession to the intending purchaser, 
to be held by him pending payment of 
the purchase price, and the title remains 
in the vendor until payment has been 
made.- State ex rel. Malin-Yates Co. v. 
Justice of Peace Court, 51 Mont. 133, 138, 
149 Pace. 709. 


7585. Agreement to buy. An agreement to buy is a contract by which 
one engages to accept from another, and pay a price for the title to a 


certain thing. 


History: En. Sec. 2322, Civ. C. 1895; re-en. Sec. 5083, Rev. C. 1907. Cal. Civ. C. 


Sec. 1728. Field Civ. C. Sec. 859. 


7586. Agreement to sell and buy. An agreement to sell and buy is a 
contract by which one engages to transfer the title to a certain thing to 
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another, who engages to accept the same from him and to pay a price 
therefor. 


History: En. Sec. 23238, Civ. C. 1895; Land & Investment Co. v. Even et al, 
re-en. Sec. 5084, Rev. C. 1907. Cal. Civ. C. 57 Mont. 1, 186 Pac. 681. 
Sec. 1729. Field Civ. C. Sec. 860. Cited or applied as section 2323, Civil 
Code, in Adlam vy. McKnight, 32 Mont. 
An agreement to sell and buy is pre- 3849, 353, 80 Pac. 613; as section 5084, Re- 
liminary to a sale, resulting in a sale only vised Codes, in Lehrkind vy. McDonnell, 
if the terms thereof are fulfilled. Wright 51 Mont. 343, 350, 153 Pac. 1012. 


7587. What may be the subject of the contract. Any property which, 
if in. existence, might be the subject of sale, may be the subject of an 
agreement for sale, whether in existence or not. 


History: En. Sec. 2324, Civ. C. 1895; re-en. Sec. 5085, Rev. C. 1907. Cal. Civ. C. 
Sec. 1730. Field Civ. C. Sec. 861. 


7588. Agreement to sell real property. An agreement to sell real 
property binds the seller to execute a conveyance in form pcan to pass 
the title to the property. 

History: En. Sec. 2325, Civ. C. 1895; re-en. Sec. 5086, Rev. C. 1907. Cal. Civ. C. 
Sec. 1731. Based on Field Civ. C. Sec. 862. 

7589. Usual common-law covenants required by such contracts, wken. 
An agreement on the part of a seller of real property to give the usual 
covenants, binds him to insert in the grant covenants of ‘‘seizin,’’ ‘‘ quiet 
enjoyment,’’ ‘‘further assurance,’’ ‘‘general warranty,’’ and ‘‘against 
encumbrances.”’ 

History: En. Sec. 2326, Civ. C. 1895; For articles on “Covenants,” see Cal. 
re-en. Sec. 2087, Rev. C. 1907. Cal. Civ. C. Jur. and 7 BR. C. L. 1079. 
Sec. 1733. Field Civ. C. Sec. 863. 

7590. Form of such covenants. The covenants mentioned in the last 
section must be in substance as follows: 

‘“‘The party of the first part covenants with the party of the second 
part, that the former is now seized in fee simple of the property granted; 
that the latter shall enjoy the same without any lawful disturbance; that 
the same is free from all encumbrances; that the party of the first part, 
and all persons acquiring any interest in the same through or for him, 
will, on demand, execute and deliver to the party of the second part, at the 
expense of the latter, any further assurance of the same that may be 
reasonably required; and that the party of the first part will warrant to 
the party of the second part all the said property against every person 
lawfully claiming the same.”’ 

History: En. Sec. 2327, Civ. C. 1895; re-en. Sec. 5088, Rev. C. 1907. Cal. Civ. C. 
Sec. 1734. Field Civ. C. Sec. 864. 

CHAPTER 17. 
FORM OF CONTRACT—FILING OF CONDITIONAL SALES CONTRACTS, 


Section 7591. Contract for Sale of Personal Property. 
7592. Contract to Manufacture. 
7593. Contract for Sale of Real Property. 
7594. Filing Contracts for Sale of Personal Property. 
7595. Duty of County Recorder. 
7596. Release of Obligation. 
7597. Default of Vendee—Seizure and Sale of Property—Application of 
Proceeds. 


7591. Contract for sale of personal property. No sale of personal 
property, or agreement to buy or sell it for a price of two hundred dollars 
or more, is valid, unless: 
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1. The agreement or some note or memorandum thereof be in writing, 
and subscribed by the party to be charged, or by his agent; or, 

2. The buyer accepts and receives part of the thing sold, or when it 
consists of a thing in action, part of the evidences thereof, or some of 


them ; or, 


3. The buyer, at the time of sale, pays a part of the price. 


History: En. Sec. 2340, Civ. C. 1895; 
re-en. Sec, 5089, Rev. C. 1907. Cal. Civ. C. 
Sec. 1739. Based on Field Civ. C. Sec. 865. 


Where a person leaves a message with 
a clerk, to the effect that if the plaintiff 
would buy in certain property to be sold 
under a chattel mortgage, and let a cer- 
tain person buy it from him, that he would 
pay the plaintiff five hundred dollars, and 
the plaintiff acted accordingly, the trans- 
action. was not within the statute of 
frauds, and constituted a valid verbal con- 
tract. Frank v. Murray, 7 Mont. 4, 10, 
14 Pac. 654. 

The receipt and acceptance of property 
sold need not be concurrent with the time 
of sale, but may occur at any time there- 
after. Where the buyer acepts and re- 
ceives the thing sold, such acceptance and 
receipt by one who assumes the buyer’s 
contract is sufficient. Slater Brick Co. v. 
Shackleton, 30 Mont. 390, 392, 76 Pace. 805, 

Where the value of property involved 


7592. Contract to manufacture. 


in a sale is sufficient to bring the contract. 
of sale within the provisions of this sec- 
tion, the burden is on plaintiff, in an 
action for breach of the contract, to estab- 
lish by a preponderance of evidence that. 
a valid contract under the statutes was 
entered into between the parties, together 
with a breach of such contract, and the 
consequent damages. Brophy vy. Idaho: 
P: &-P. Go. 31 Mont. 279, 285,78, Bac: 
493. 

A contract between tenants in common 
for the erection of a house on the com- 
mon property by one at his own expense, 
and requiring him to make an equal divi- 
sion of the rents between them when the 
rents received equaled one-half the cost, 
is not within this section. Ayotte v. Na- 
deau, 32 Mont. 498, 519, 81 Pac. 145. 

Part payment of the purchase price 
upon a contract for the sale of cattle 
brought the transaction within the excep- 
tion provided for in this section. Case v. 
Kramer, 34 Mont, 142, 149, 85 Pac. 878. 


An agreement to manufacture a 


thing, from materials furnished by the manufacturer, or by another person, 
is not within the provisions of the last section. 


History: En. Sec. 2341, Civ. C. 1895; re-en. Sec. 5090, Rev. C. 1907. 


Sec. 1740. Field Civ. C. Sec. 866. 


Cal. Civ. C. 


7593. Contract for sale of real property. No agreement for the sale 


of real property, or of any interest therein, is valid, unless the same, or 
some note or memorandum thereof, be in writing, and subscribed by the 
party to be charged, or his agent, thereunto authorized, in writing; but 
this does not abridge the power of any court to compel the specific per- 
formance of any agreement for the sale of real property in case of Peek 


performance thereof. 


History: En. Sec. 2342, Civ. C. 1895; 
re-en. Sec. 5091, Rev. C. 1907. Cal. Civ. C. 
Sec. 1741. Based on Field Civ. C. Sec. 867. 


An oral agreement by a purchaser at a 
judicial sale of a lode mining claim to 
take the deed in his own name, and con- 
vey to another, is void as within this sec- 
tion. Largey v. Leggat, 30 Mont. 148, 157, 
75 Pac. 950. 

A contract between tenants in common 
for the erection of a house on the com- 
mon property by one at his own expense, 
and requiring him to make an equal divi- 
sion of the rents between them when the 
rents received equaled one-half the cost, 
does not come within the meaning of this 
section. 
519, 81 Pace. 145, 


Ayotte vy. Nadeau, 32 Mont. 498, 


Where a defendant, in a suit for spe- 
cific performance, admitted the making of 
the contract and relied on other defenses 
than the statute of frauds to defeat the 
action, he could not avail himself of this 
section without specially pleading it. 
Christiansen v. Aldrich, 30 Mont. 446, 
453, 76 Pac. 1007; Mitchell v. Henderson, 
37 Mont. 515, 520, 97 Pac. 942. 

Where it appeared from plaintiff’s evi- 
dence in a suit to enforce specific per- 
formance of an oral contract to sell real 
property, that he had fully performed all 
the terms of the agreement to be per- 
formed by him, and that defendant had 
put him in actual possession of the prem- 
ises, upon which he had erected substan- 
tial improvements, the court had the 
power to grant the relief asked for. 
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Stevens v. Trafton, 36 Mont. 520, 528, 
93 Pac. 810. 

Where it is sought to found a claim, 
as for a right of way, to a part of a ranch, 
based upon oral negotiations, and the 
owner is dead, this section furnishes to 
the heirs their only defense; if there was, 
in fact, an agreement to convey the right 
of way, the owner’s death would not 
necessarily defeat a right to have spe- 
cific performance decreed, but to author- 
ize this the terms of the contract must be 
definite and full, and be made out by clear 
and unambiguous proof. Lewis v. Pat- 
ton, 42 Mont. 528, 523, 113 Pac. 745, 

Where plaintiff sought to recover money 
on a demand loan, defendant was properly 
allowed to introduce testimony tending to 
show that the money paid him by the for- 
mer was not a loan, but a partial payment 
upon the purchase price of real property 
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sold under an oral contract, even though 
such contract of purchase was invalid, 
and therefore unenforceable, under the 
statute of frauds. Perkins v. Allnut, 47 
Mont. 13, 14, 130 Pae. 1. 

Where it appears, in an action of eject- 
ment, that monuments, on the boundary 
between the lands of adjoining proper- 
ties, are in place and have been identified 
by the witnesses for the plaintiff, thus 
making certain that which can be made 
certain, in conformity with section 8767, 
and showing that there was no dispute as 
to the true dividing line, no valid agree- 
ment between the parties establishing the 
dividing line could have been made with- 
out a complete observance of the statute 
of frauds, as expressed in this section. 
Myrick v. Peet, 56 Mont. 13, 26, 180 Pac. 
574, 


7594. Filing contracts for sale of personal property. All contracts, 


notes, and instruments for the transfer or sale of personal property, where 
the title is stipulated to remain in the vendor until the payment of the 
purchase price, or some part thereof, shall be in writing, and the original 
or true copy thereof, certified by the county clerk and recorder, shall be 
filed with the county clerk and the recorder of the county wherein the 
property is situated; otherwise, any such contract, note, or instrument is 
void as to bona fide purchasers, mortgagees, or attaching creditors of such 
property prior to such filing. : 


History: En. Sec. 1, p. 124, L. 1899; v. Higgins, 54 Mont. 11, 12, 165 Pac. 1109. 
re-en. Sec. 5092, Rev. C. 1907; amd. Sec. 1, 
Ch. 52, L. 1911. 


Cited or applied as Laws of 1911, chap- 
ter 52, in Brunswick-Balke-Collender Co. 


Jurisdictions where conditional sale con- 
tracts are required to be recorded, see note 
in Ann. Cas. 1916A, 331. 


7595. Duty of county recorder. The county clerk and recorder shall 
keep an index record of all such contracts, notes, or instruments filed in 
his office, and shall note the payment and satisfaction thereof upon the 
request of the vendor, or his duly authorized agent or attorney. <A fee of 
fifty cents shall be paid for every such instrument filed. 

History: En. Sec. 2, p. 124, L. 1899; re-en. Sec. 1, Ch. 52, L. 1911. 


7596. Release of obligation. Upon receipt of the purchase price, the 
vendor shall cause the clerk and recorder to enter satisfaction and 
discharge the obligations of such contract, note, or instrument, and a 
failure of thirty days to cause such satisfaction to be made shall render 
the vendor liable for any actual damage sustained by any person by reason 
thereof. 

History: En. Sec. 3, D. 124, L. 1899; re-en. Sec. 5094, Rev. C. 1907. 


7597. Default of vendee—Seizure and sale of property—Application 
of proceeds. Upon default being made by the vendee in any of the terms 
and conditions of any contract, note, or instrument for the transfer or sale 
of personal property, where the title to said property is stipulated to 
remain in the vendor until the payment of the purchase price, the vendor 
may recover the possession-of said property in an action of claim and 
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delivery, brought and conducted as provided by law for such action; and, 
in addition thereto, it shall also be lawful for the vendor of any such 
personal property to insert in any such conditional sale contract, note, or . 
instrument, and make a part thereof, a clause authorizing the sheriff of 
the county in which said property, or any part thereof, may be, upon 
request of the vendor and tlie delivery to him of a copy of such contract, 
note, or instrument, certified by the county clerk and recorder of the 
county where the same is on file as being a true copy, to take possession 
of such property in case of such default, and sell the same after notice 
given therefor for such time and in the manner provided by law for 
sheriff’s sale of personal property under execution, and apply the proceeds 
thereof, first to the payment of the expenses of such sale, and second, to 
the payment of the amount due on said contract, note, or instrument, and 
the remainder, if any, shall be paid to the vendee or assigns; and if such 
clause is inserted in said contract, note, or instrument, as aforesaid, 
and said vendor complies with the terms thereof, it is hereby made 
the duty of such sheriff, upon the request of said vendor, to take 
said property and sell the same and apply the proceeds as therein 
set forth. The said sheriff may require a reasonable indemnity bond from 
the vendor or his assigns before taking possession of or selling said prop- 
erty. For his services in taking and selling the said property, the sheriff 
shall be entitled to fees and mileage as-in the case of sale of personal 
property under chattel mortgage, and such fees and costs, when paid by 
the vendor, shall become part of the indebtedness of the vendee to the 
vendor, and should the proceeds of said sale not be sufficient to pay the 
balance due on said contract, note, or instrument, including said costs, 
the remainder due thereon, if any, may be recovered by the vendor in an 
appropriate action on the original contract, note, or instrument. 
History: En. Sec. 1, Ch. 146, L. 1919. 


CHAPTER 18. 
RIGHTS AND OBLIGATIONS OF THE SELLER—DELIVERY AND WARRANTY. 


Section 7598. When a Seller Must Act as Depositary. 
7599. When Seller May Resell. 
7600. Delivery on Demand. 
7601. Delivery—Where Made. 
7602. Expense of Transportation. 
7603. Notice of Election as to Delivery. 
7604. Buyer’s Directions as to Manner of Sending Thing Sold. 
7605. Delivery to Be Within Reasonable Hours. 
7606. Warranty Defined. 
7607. No Implied Warranty in Mere Contract of Sale. 
7608. Warranty of Title to Personal Property. 
7609. Warranty on Sale by Sample. 
7610. When Seller Knows That Buyer Relies on His Statements, ete. 
7611. Merchandise Not in Existence. 
7612. Manufacturer’s Warranty Against Latent Defects. 
7613. Thing Bought for Particular Purpose. 
7614. When Thing Cannot Be Examined by Buyer. 
7615. Trade-marks. 
7616. Other Marks. 
7617. Warranty on Sale of Written Instrument. , 
7618. Warranty of Provisions for Domestic Use. 
7619. Warranty on Sale of Good-will. 
7620. Warranty Upon Judicial Sale. 
7621. Effect of General Warranty. 
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Ch. 18] DELIVERY AND WARRANTY. [7598-7604 

7598. When a seller must act as a depositary. After personal prop- 
erty has been sold, and until the delivery is completed, the seller has the 
‘rights and obligations of a depositary for hire, except that he must keep 
the property, without charge, until the buyer has had a reasonable oppor- 
tunity to remove it. 


History: En. Sec. 2350, Civ. C. 1895; re-en. Sec. 5095, Rev. C. 1907. Cal. Civ. C. 
Sec. 1748. Field Civ. C. Sec. 869. 


7599. When seller may resell. If a buyer of personal property does 
not pay for it according to contract, and it remains in the possession of 
the seller after payment is due, the seller may rescind the sale, or may 
enforce his lien for the price, in the manner prescribed by the chapter 
on liens. 


History: En. Sec. 2351, Civ. C. 1895; re-en. Sec. 5096, Rev. C. 1907. 
Sec. 1749. Field Civ. C. Sec. 870. 


Cal. Civ. C. 


7600. Delivery on demand. One who sells personal property, whether 
it was in his possession at the time of sale or not, must put it into a con- 
dition fit for delivery, and deliver it to the buyer within a reasonable 
time after demand, unless he has a lien thereon. 


Related section: 8604. Codes, in Stanhope v. Shambow, 54 Mont. 
History: En. Sec. 2360, Civ. C. 1895; 360, 364, 170 Pac. 753. 

re-en. Sec. 5097, Rev. C. 1907. Cal. Civ. C. 

Sec. 1753. Field Civ. C. Sec. 871. 


Reasonableness of time for delivery of 
goods sold as question of law or fact, see 


Cited or applied as section 5097, Revised note in 6 Ann. Cas. 245. 


7601.- Delivery—Where made. Personal property sold is deliverable 
at the place where it is at the time of the sale or agreement to sell, or if 
it is not then in existence, it is deliverable at the place where it is pro- 
duced. 


History: En. Sec. 2361, Civ. C. 1895; 


re-en. Sec. 5098, Rev. C. 1907. Cal. Civ. C. 


Sec. 1754. Field Civ. C. Sec. 872. 


Where an automobile dealer has no 


of a machine at such garage, that place, in 
the absence of any agreement to the con- 
trary, becomes the place of business in 
contemplation of law, and a redelivery at 
the garage by the buyer, with notice to 


the seller that the machine is there, con- 
stitutes a restoration. Stanhope v. Sham- 
bow, 54 Mont. 360, 363, 364, 170 Pace. 758. 


ostensible place of business other than the 
garage in which his machines are kept, 
and he sells and transfers the possession 

7602. Expense of transportation. One who sells personal property 
must bring it to his own door, or other convenient place, for its accept- 
ance by the buyer, but further transportation is at the risk and expense 
of the buyer. 


History: En. Sec. 2362, Civ. C. 1895; re-en. Sec. 5099, Rev. C. 1907. we Civ. C. 
Sec. 1755. Field Civ. C. Sec. 873. 


7603. Notice of election as to delivery. When either party to a 
contract of sale has an option as to the time, place, or manner of delivery, 
he must give the other party reasonable notice of his choice; and if he 
does not give such notice within a reasonable time, his right of option is 
waived. 


History: En. Sec. 2363, Civ. C. 1895; re-en. Sec. 5100, Rev. C. 1907. Cal. Civ. C. 
Sec. 1756. Field Civ. C. Sec. 874. 


7604. Buyer’s directions as to manner of sending thing sold. If a 
seller agrees to send the thing sold to the buyer, he must follow the 
directions of the latter as to the manner of sending, or it will be at his 
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own risk during its transportation. If he follows such directions, or if, in 
the absence of special directions, he uses ordinary care in forwarding the 


thing, it is at the risk of the buyer: 

History: En. Sec. 2364, Civ. C. 1895; 
re-en. Sec. 5101, Rev. C. 1907. Cal. Civ. C. 
Sec. 1757. Field Civ. C. Sec. 875. 


Duty to furnish vessels or cars under 
contract for delivery of goods “free on 


7605. Delivery to be within reasonable hours. 


board,” see notes in 2 Ann. Cas. 818; 
9 Ann. Cas. 553. 

What constitutes delivery of goods 
under ©. I. F. contract, see notes in Ann, 


Cas. 19140, 217; 10 A. L. R. 701. 


The delivery of a 


thing sold can be offered or demanded only within reasonable hours. of 


the day. 


History: En Sec. 2365, Civ. C. 1895; re-en. Sec. 5102, Rev. 


Sec. 1758. Field Civ. C. Sec. 876. 


C. 1907. Cal. Civ. G 


7606. Warranty defined. A warranty is an engagement by which a 
seller assures to a buyer the existence of some fact affecting the trans- 


action, whether past, present, or future. 


History: En. Sec. 2370, Civ. C. 1895; 
re-en. Sec. 5103, Rev. C. 1907. Cal. Civ. C. 
Sec. 1763. Field Civ. C. Sec. 877. 


7607. No implied warranty in mere contract of sale. 


« 


Cited or applied as section 2370, Civil 
Code, in Lander v. Sheehan, 32 Mont. 25, 
30, 79 Pac. 406. 


Except as pre- 


scribed by this chapter, a mere contract of sale or agreement to sell does 


not imply a warranty. 


History: En. Sec. 2371, Civ. C. 1895; 
re-en. Sec. 5104, Rev. C. 1907. Cal. Civ. C. 
Sec. 1764. Field Civ. C. Sec. 878. 


One knowingly buying a second-hand 
article from a person not a dealer or 
manufacturer, relying upon his own judg- 
ment, takes it unaccompanied by an im- 
plied warranty as to its fitness for a spe- 
cial purpose. Jones v. Armstrong, 50 Mont. 
168, 176, 145 Pac. 949. 

Where breach of warranty of a piece of 


machinery for a certain purpose is relied 
upon, in an action to recover its purchase 
price, the burden of showing unfitness 
resting upon defendant is not sustained 
by evidence that upon a test it did poor 
work, unless it is also shown that the 
adjustment and operation were correct at 
the time of the test. Jones v. Armstrong, 
50 Mont. 168, 176, 145 Pace. 949. 


Warranties implied upon a sale of chat- 
tels, see note in 24 Am. Rep. 181. 


7608. Warranty of title to personal property. One who sells or agrees 
to sell personal property, as his own, thereby warrants that he has a good 


and unencumbered title thereto. 


History: En. Sec. 2372, Civ. C. 1895; 
re-en. Sec. 5105, Rev. C. 1907. Cal. Civ. C. 
Sec. 1765. Field Civ. C. Sec. 879. 


An indorsement on a bill of sale by the 
buyer of personal property on a resale 
thereof that he would “guarantee delivery 
of same” does not constitute a warranty 
of title. Pineus v. Muntzer, 34 Mont. 498, 
501, 87 Pac, 612. 

Where the transfer of personal property 
was evidenced by a bill of sale, to which 
the purchaser, upon reselling the goods, 
added an indorsement guaranteeing de- 
livery, but not expressly warranting title, 


7609. Warranty on sale by sample. 


the language of this section may not be 
read into the indorsement, and thereby a 
written warranty created, so as to make 
the statutory limitation of eight years, 
mentioned in section 9029, applicable to 
a suit for a breach of a warranty of title 
to the property sold. Pineus v. Muntzer, 
34 Mont. 498, 501, 87 Pac. 612. 


Warranty of title implied on the sale 
of personal propert7, see notes in 62 Am. 
Dec. 460; 16 Ann. Cas. 59. 

Implied warranty of genuineness ‘upon 
sale of negotiable Paper, see notes in 36 
LR. A. 92% 10-Lae Bee cAy (IN. 5.) 942; 


One who sells or agrees-to sell 


goods by sample, thereby warrants the bulk to be equal to the sample. 


History: En. Sec. 237°, Civ. C. 1895; 
re-en. Sec. 5106, Rev. C. 1907. Cal. Civ. C. 
Sec. 1766. Field Civ. C. Sec. 880. 


Express or implied warranty on sale by 
sample, see notes in Ann. Cas. 19170, 317, 
338, 341, 343, 346; 70 L. R. A. 653. 
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7610. When seller knows that buyer relies on his statements, etc. One 
who sells or agrees to sell personal property, knowing that the buyer 
relies upon his advice or judgment, thereby warrants to the buyer that 
neither the seller, nor any agent employed by him in the transaction, 
knows the existence of any fact concerning the thing sold which would, 
to his knowledge, destroy the buyer’s inducement to buy. 


History: En. Sec. 2374, Civ. C. 1895; Cireumstanee that vendor assumes to 
re-en. Sec. 5107, Rev. C. 1907. Cal. Civ. C. assert fact of which buyer is ignorant as 
Sec. 1767. Field Civ. C. Sec. 881. decisive test of warranty, see note in 


Ann, Cas. 1913C, 711. 


7611. Merchandise not in existence. One who agrees to sell mer- 
chandise not then in existence, thereby warrants that it shall be sound and 
merchantable at the place of production contemplated by the parties, and 
as nearly so, at the place of delivery, as can be seeured by reasonable care. 


History: En. Sec. 2375, Civ. C. 1895; Application of warranty when goods 
re-en. Sec. 5108, Rev. C. 1907. Cal. Civ. C. not in existence when contract is made, 
Sec. 1768. Field Civ. C. Sec. 882. see note in 6 Ann, Cas. 115. 


7612. Manufacturer’s warranty against latent defects. One who 
sells or agrees to sell an article of his own manufacture, thereby warrants 
it to be free from any latent defect, not disclosed to the buyer, arising 
from the process of manufacture, and also that neither he nor his agent 
in such manufacture has knowingly used improper materials therein. 


History: En. Sec. 2376, Civ. C. 1895; Warranty implied upon sale of an article 
re-en. Sec. 5109, Rev. C. 1907. Cal. Civ. C. by the manufacturer, see notes in 24 Am. 
Sec. 1769. Field Civ. C. Sec. 883. Rep. 1045) 22 LL. R. A. 189;°15 beR. A. 

(N. 8.) 855. 


7613. Thing bought for particular purpose. One who manufactures 
an article under an order for a particular purpose, warrants by the sale 
that it is reasonably fit for that purpose. 


History: En. Sec. 2377, Civ. ©. 1895; ages by way of counter-claim in an action 
re-en. Sec. 5110, Rev. C. 1907. Cal. Civ. C. by the plaintiff for the purchase price. 
Sec. 1770. Field Civ. C. Sec. $84. Busbee v. Gagnon Co., 50 Mont. 203, 212, 

146 Pac. 275. 

One who purchases articles for a par- ; 
ticular purpose need not rescind the con- Implied warranty of fitness of article 
tract and restore them to the seller upon bought for special purpose, see notes in 
discovering a breach of the implied war- 311L. R.A. (N.S.) 783; 34 L. R. A. (N.S.) 
ranty, but may set up his claim for dam- 737, 


7614. When thing cannot be examined by buyer. One who sells or 
agrees to sell merchandise inaccessible to the examination of the buyer, 
thereby warrants that it is sound and merchantable. 


History: En. Sec. 2378, Civ. C. 1895; notes in 55 Am. Dec, 328; 102 A. S. R: 
re-en. Sec. 5111, Rev. C. 1907. Cal. Civ. C. 607. 
Sec. 1771. Field Civ. C. Sec. 885. When warranty of soundness implied, 
see note in 43 Am, Dec. 680. 


When warranty of quality implied, see 


7615. Trade-marks. One who sells or agrees to sell any article to 
which there is affixed or attached a trade-mark, thereby warrants that 
trade-mark to. be genuine and lawfully used. 


History: En Sec. 2379, Civ. C. 1895; re-en. Sec. 5112, Rev. C. 1907. Cal. Civ. © 
Sec. 1772. Field Civ. C. Sec. 886. 


7616. Other marks. One who sells or agrees to sell any article to 
which there is affixed or attached a statement or mark to express the 
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quantity or quality thereof, or the place where it was, in whole or in part, 
produced, manufactured, or prepared, thereby warrants the truth thereof. 


History: En Sec. 2380, Civ. C. 1895; re-en. Sec. 5113, Rev. C. 1907. Cal. Civ. C. 
Sec. 1773. Field Civ. C. Sec. 887. 


7617. Warranty on sale of written instrument. One who sells or 
agrees to sell an instrument purporting to bind anyone to the performance 
of any act, thereby warrants that he has no knowledge of any facts which 
tend to prove it worthless, such as the insolvency of any of the parties 
thereto, where that is material, the extinction of its obligations, or its 
invalidity for any cause. 


History: En. Sec. 2381, Civ. C. 1895; re-en. Sec. 5114, Rev. C. 1907. Cal. Civ. C. 
Sec. 1774. Field Civ. C. Sec. 888. 


7618. Warranty of provisions for domestic use. One who makes a 
business of selling provisions for domestic use warrants, by a sale thereof, 
to one who buys for actual consumption, that they are sound and whole- 
some. 


History: En. Sec. 2382, Civ. C. 1895; notes in 4 Ann. Cas. 1124; 6 Ann. Cas. 
re-en. Sec, 5115, Rev. C. 1907. Cal. Civ. C. 238; 15 Ann. Cas. 1083; Ann. Cas. 1917A, 
Sec. 1775. Based on Field Civ. C. Sec. 889. 181; L. R. A. 1917F, 472. 

Implied warranty of fitness by one serv- 
ing food, see note in 5 A. L. R. 1115. 

Implied warranty by other than packer 
of fitness of food sold in sealed cans, see 
note in 5 A. L. R. 248. 


Cited or applied as section 5115, Revised 
Codes, in Kelley v. John R. Daily Co., 56 
Mont. 63, 74, 181 Pac. 326. 


Implied warranty on sale of food, see 


7619. Warranty on sale of good-will. One who sells the good-will of 
a business thereby warrants that he will not endeavor to draw off any of 
the customers. 


History: En. Sec. 2383, Civ. C. 1895; re-en. Sec. 5116, Rev. C. 1907. Cal. Civ. C. 
Sec. 1776. Field Civ. C. Sec. 890. 


7620. Warranty upon judicial sale. Upon a judicial sale, the only 
warranty implied is that the seller does not know that the sale will not 
pass a good title to the property. 


History: En. Sec. 2384, Civ. C. 1895; Cited or applied as section 5117, Revised 
re-en. Sec. 5117, Rev. C. 1907. Cal. Civ. C. Codes, in McCarthy v. State Bank of 
Sec. 1777. Field Civ. C. Sec. 891. Townsend, 54 Mont. 319, 329, 170 Pac. 15. 


7621. Effect of general warranty. A general warranty does not 
extend to defects inconsistent therewith of which the buyer was then 
aware, or which were then easily discernible by him without the exercise 
of peculiar skill; but it extends to all other defects. 


History: En. Sec. 2385, Civ. C. 1895; re-en. Sec. 5118, Rev. C. 1907. Cal. Civ. C. 
Sec. 1778. Field Civ. C. Sec. 892. 


CHAPTER 19. 
RIGHTS AND OBLIGATIONS OF BUYER—PAYMENT AND INSPECTION. 


Section 7622. Price—When to Be Paid. 
7623. Right to Inspect Goods. 
7624. Rights in Case of Breach of Warranty. 


7622. Price—When to be paid. A buyer must pay the price of the 
thing sold on its delivery, and must take it away within a reasonable time 
after the seller offers to deliver it. 

History: En. Sec. 2400, Civ. C. 1895; re-en. Sec. 5119, Rev. C. 1907. Cal. Civ. C. 
Sec. 1784. Field Civ. C. Sec. 893. 
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7623. Right to inspect goods. On an agreement for sale, with war- 
ranty, the buyer has a right to inspect the thing sold, at a reasonable time, 
before accepting it, and may rescind the contract if the seller refuses to 
permit him to do so. 


History: En. Sec. 2401, Civ. C. 1895; breach of warranty on inspection where 
re-en. Sec. 5120, Rev. C. 1907. Cal. Civ. C. no opportunity for inspection was given 
Sec. 1785. Field Civ. C. Sec. 894. until after delivery, see note in 27L. 8. A. 


Purchaser’s right to reject goods for CN oS.) 915: 


7624, Rights in case of breach of warranty. The breach of a war- 
ranty entitles the buyer to rescind an agreement for sale, but not an 
executed sale, unless the warranty was intended by the parties to operate 
as a condition. 


Related sections: 7565, 8730. Cited or applied as section 5121, Revised 

History: En. Sec. 2402, Civ. C. 1895; Codes, in Doornbos y. Thomas, 50 Mont. 

re-en. Sec, 5121, Rev. C. 1907. Cal. Civ. C. 370, 379, 147 Pac. 277; Advance-Rumley 

Sec. 1786. Field Civ. C. Sec. 895. Threshing Co. v. Terpening, 58 Mont. 507, 
512, 193 Pac. 752. 


CHAPTER 20. 
SALE BY AUCTION. 


Section 7625. Sale by Auction Defined. 
7626. Sale—When Complete. 
7627. Withdrawal of Bid. 
7628. . Sale Under Written Conditions. 
7629. Rights of Buyer Upon Sale Without Reserve. 
7630. By Bidding 
7631. Auctioneer’s Memorandum of Sale. 


7625. Sale by auction defined. A sale by auction is a sale by public 
outery to the highest bidder on the spot. 


History: En. Sec. 2410, Civ. C. 1895; Sales at auction and their effect, see 
re-en. Sec. 5122, Rev. C. 1907. Cal. Civ. C. note in 96 Am. Dec. 264; 131 A. S. R. 479. 
Sec. 1792. Field Civ. Code 896. 


7626. Sale—When complete. A sale by auction is complete when the 
auctioneer publicly announces, by the fall of his hammer, or in any ue 
eustomary manner, that the thing is sold. 


History: En. Sec. 2411, Civ. C. 1895; Modes of making and accepting bids at 
re-en. Sec. 5123, Rev. C. 1907. Cal. Civ. C. auctions, see note in 11 A. L. R. 543. 
Sec. 1793. Field Civ. C. Sec. 897. 


7627. Withdrawal of bid. Until the announcement mentioned in the 
last section has been made, any bidder may withdraw his bid, if he does 
so in a manner reasonably sufficient to bring it to the notice of the 
auctioneer. 


History: En. Sec. 2412, Civ. C. 1895; re-en. Sec. 5124, Rev. C. 1907. Cal. Civ. C. 
Sec. 1794. Field Civ. C. Sec. 898. 


7628. Sale under written conditions. When a sale by auction is made 
upon written or printed conditions, such conditions cannot be modified by 
any oral declaration of the auctioneer, except so far as they are for his 
own protection. 


History: En. Sec. 2413, Civ. C. 1895; Conditions of sale at auction, see note 
re-en. Sec. 5125, Rev. C. 1907. Cal. Civ. C. in Ann. Cas, 1912A, 1128, 
Sec. 1795. Field Civ. C. Sec. 899. 
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7629. Rights of buyer upon sale without reserve. If, at a sale by 
auction, the auctioneer, having authority to do so, publicly announces 
that the sale will be without reserve, or makes any announcement equiv- 
alent thereto, the highest bidder in good faith has an absolute right to the 
completion of the sale to him; and, upon such a sale, bids by the seller, or 
any agent for him, are void. 


History: En. Sec. 2414, Civ. C. 1895; re-en. Sec. 5126, Rev. C. 1907. 3 Cal. Civ. C. 
Sec. 1796. Field Civ. C. Sec. 900. 


7630. By bidding. The employment by a seller of any person to bid 
at a sale by auction, without the knowledge of the buyer, without an 
intention on the part of such bidder to buy, and on the part of the seller 
to enforce his bid, is a fraud upon the buyer, which entitles him to rescind 
his purchase. 


History: En. Sec. 2415, Civ. C. 1895; re-en. Sec. 5127, Rev. C. 1907. Cal. Civ. C. 
Sec. 1797. Field Civ. C. Sec. 901. 


7631. Auctioneer’s memorandum of sale. When property is sold by 
auction, an entry made by the auctioneer, in his sale book, at the time of 
the sale, specifying the name of the person for whom he sells, the thing 
sold, the price, the terms of sale, and the name of the buyer, binds both 
the parties in the same manner as if made by themselves. 


History: Hn. Sec. 2416, Civ. C. 1895; Sufficiency of memorandum of sale by 
re-en. Sec. 5128, Rev. C, 1907. Cal. Civ. C. auctioneer to satisfy statute of frauds, 
Sec. 1798. Field Civ. C. Sec. 902. see notes in Ann. Cas. 1912D, 1069; Ann. 


Cas. 1915C, 1079. 


CHAPTER 21.’ 
EXCHANGE, 


Section 7632. Exchange Defined. 
7633. Form of Contract. 
7634. Parties Have Rights and Obligations of Sellers and Buyers. 
7635. Warranty of Money. 


7632. Exchange defined. Exchange is a contract by which the parties 
mutually give, or agree to give, one thing for another, neither thing, or 
both things, being money only. ‘ 

History: En. Sec. 2430, Civ. C. 1895; Distinction between sale and exchange, 


re-en. Sec. 5129, Rev. C. 1907. Cal. Civ. C. see note in 94 A. S. R. 227. 
Sec. 1804. Field Civ. C. Sec. 903. 


7633. Form of contract. The provisions of section 7591 apply to all 
exchanges in which the value of the thing is to be given by either party 
is two hundred dollars or more. 


History: En. Sec. 2431, Civ. C. 1895; re-en. Sec. 5130, Rev. C. 1907. Cal. Civ. C. 
Sec. 1805. Based on Field Civ. C. Sec. 904. 


7634. Parties have rights and obligations of sellers and buyers. The 
provisions of the chapters on sale apply to exchanges. Each party has 
the rights and obligations of a seller as to the thing which he gives, and 
of a buyer as to that which he takes. 


History: En. Sec. 2432, Civ. C. 1895; re-en. Sec. 5131, Rev. C. 1907. Cal. Civ. C. 
Sec. 1806. Field Civ. C. Sec. 905. 
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7635. Warranty of money. On an exchange of money, each party 
thereby warrants the genuineness of the money given by him. 


History: En. Sec. 2433, Civ. C. 1895; re-en. Sec. 5132, Rev. C. 1907. Cal. Civ. C. 
Sec. 1807. Field Civ. C. Sec. 906. 


CHAPTER 22. 
DEPOSIT—NATURE AND CREATION—OBLIGATIONS OF THE DEPOSITARY. 


Section 7636. Deposit, Kinds of. 
7637. Voluntary Deposit—How Made. 
7638. Involuntary Deposit—How Made. 
7639. Same—Duty of Involuntary Depositary. 
7640. Deposit for Safe-keeping Defined. 
7641. Deposit for Exchange Defined. 
7642. Depositary Must Deliver on Demand. 
7643. No Obligation to Deliver Without Demand. 
7644. Place of Delivery. 
7645. Notice to Owner of Adverse Claim.. 
7646. Notice to Owner of Thing Wrongfully Detained. 
7647. Delivery of Thing Owned Jointly, ete. 


7636. Deposit—Kinds of. A deposit may be voluntary or involun- 
tary; and for safe-keeping or for exchange. 


History: En. Sec. 2440, Civ. C. 1895; For text treatment, see articles on “Bail- 
re-en, Sec. 5133, Rev. C. 1907. Cal. Civ. C. ment” in 4 Cal. Jur. 1 and 3 R. OC. L. 69. 
Sec. 1813. Field Civ. C. Sec. 907. 


7637. Voluntary Deposit—How made. A voluntary deposit is made 
by one giving to another, with his consent, the possession of personal 
property to keep for the benefit of the former, or of a third party. The 
person giving is called the depositor, and the person receiving the depos- 
itary. ; : 
History: En. Sec. 2441, Civ. C. 1895; re-en. Sec. 5134, Rev. C. 1907. Cal. Civ. C. 
Sec. 1814. Field Civ. C. Sec. 908. 


7368. Involuntary deposit—How made. An involuntary deposit is 
made: 

1. By the accidental leaving or placing of personal property in the 
possession of any person, without negligence on the part of the owner; or, 

2. In eases of fire, shipwreck, inundation, insurrection, riot, or like 
extraordinary emergencies, by the owner of personal property committing 
it, out of necessity, to the care of any person. 


History: En. Sec. 2442, Civ. C. 1895; re-en. Sec. 5135, Rev. C. 1907. Cal. Civ. C. 
Sec. 1815. Field Civ. C. Sec. 909. 


7639. Same—Duty of involuntary depositary. The person with whom 
a thing is deposited in the manner described in the last section is bound to 
take charge of it, if able to do so. 


History: En Sec. 2443, Civ. C. 1895; re-en. Sec. 5136, Rev. C. 1907. Cal. Civ. C. 
Sec. 1816. Field Civ. C. Sec. 910. 


7640. Deposit for safe-keeping defined. A deposit for keeping is one 
in which the depositary is bound to return the identical thing deposited. 

History: En. Sec. 2444, Civ. C. 1895; re-en. Sec. 5137, Rev. C..1907. Cal. Civ. C. 
Sec. 1817. Field Civ. C. Sec. 911. 
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7641. Deposit for exchange defined. A deposit for exchange is one 
in which the depositary is only bound to return a thing corresponding in 


kind to that which is deposited. 
History: En. Sec. 2445, Civ. C. 1895; 


re-en. Sec. 5138, Rev. C. 1907. Cal. Civ. C. 


Sec. 1818. Field Civ. C. Sec. 912. 


By accepting a deposit made for the 
purpose of exchange, a bank becomes the 
debtor of the depositor. Stadler v. First 
National Bank, 22 Mont. 190, 215, 56 Pac. 
111; Murphy v. Nett, 51 Mont. 82, 87, 149 
Pac. 713; In re Williams’ Estate, 55 Mont. 
63,70; 173: Pac. 790./ 

Where a party let defendant have a 
check under an agreement that he would 


use the proceeds in his own basiness for 
cashing miners’ pay checks and repay the 
amount on a certain day, defendant was 
not guilty of larceny as bailee where he 


_ used it for other purposes and did not 


repay it, as the transaction was a loan 
for exchange and the title passed to de- 
fendant. State v. Karri, 51 Mont. 157, 
162, 149 Pac. 956. 

Cited or applied as section 5138, Revised 
Codes, in Murphy v. Nett, 51 Mont. 82, 87, 
149 Pac. 713. 


7642. Depositary must deliver on demand. A depositary must deliver 


the thing to the person for whose benefit it was deposited, on demand, 
whether the deposit was made for a specified time or not, unless he has_ 
a lien upon the thing deposited, or has been forbidden or prevented from 
doing so by the real owner thereof, or by the act of the law, and has 


given the notice required by section 5142. 


History: Hn. Sec. 2450, Civ. C. 1895; 
re-en. Sec. 5139, Rev. C. 1907. Cal. Civ. C. 
Sec. 1822. Field Civ. C. Sec. 913. 


In the absence of a special contract 
with reference to the bailment, a bailee 
is not liable so long as he uses ordinary 
care; but it is incumbent upon him, in an 
action for failure to redeliver two horses 


as agreed, to show that he did use that 
degree of care for the preservation of the 
property. Shropshire v. Sidebottom, 30 
Mont. 406, 408, 78 Pac. 941. 


Designation, rights, duties, and liabili- 
ties of depositaries, see notes in Ann. Cas. 
1916B, 1239, 1250, 1255, 1261. 


7643. No obligation to deliver without demand. A depositary is not 
bound to deliver a thing deposited without demand, even where the deposit 


is made for a specified time. 


History: En. Sec. 2451, Civ. C. 1895; 
re-en. Sec. 5140, Rev. C. 1907. Cal. Civ. C. 
Sec. 1823. Field Civ. C. Sec. 914. 


By a deposit, other than special, in a 
bank, the money becomes the property of 
the bank, the relation of debtor and ecred- 
itor is created, and a contract is implied 
that an equivalent sum shall be paid to 
the depositor upon demand therefor. Stad- 
ler v. First National Bank, 22 Mont. 190, 
215, 56 Pac. 111. See Cassidy v. Slemons 
& Booth, 41 Mont. 426, 428, 109 Pac. 976. 

This section refers only to the obliga- 
tion resting upon the depositary to de- 
liver; it cannot be applied in resisting the 
payment of interest on moneys deposited 
to indemnify sureties on a bond against 
loss. Leggat v. Palmer, 39 Mont. 302, 308, 
102 Pac. 327. 

A cause of action does not arise in 
favor of a depositor until demand and 


refusal, unless the depositary has waived 
demand. Stadler v. First Nat. Bank, 22 
Mont. 190, 216, 56 Pac. 111; Cassidy v. 
Slemons & Booth, 41 Mont. 426, 428, 109 
Pac,. 976; 


In a cause of action counting on a cer- 
tificate of deposit, a demand, if necessary, 
must be alleged in the complaint. Cas- 
sidy v. Slemons & Booth, 41 Mont. 426, 
429, 109 Pac. 976. 


The general rule that where money is 
to become due only after demand, it is 
necessary for plaintiff to allege, and prove, 
that this requirement had heen met, does 
not apply where defendant denies all lia- 
bility. Under such circumstances a de- 
mand would be useless, and hence is not 
required by law. Judith Inland Transp. 


‘Co. v. Williams, 36 Mont. 25, 28, 91 Pace. 


1061; Cassidy v. Slemons & Booth, 41 
Mont. 426, 430, 109 Pac. 976. 


7644, Place of delivery. A depositary must deliver the thing depos- 
ited at his residence or place of business, as may be most convenient 


for him. 


History: En. Sec. 2452, Civ. C. 1895; re-en. Sec. 5141, Rev. C. 1907. 


Sec. 1824. Field Civ. C. Sec. 915. 


Cal. Civ. C. 
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7645. Notice to owner of adverse claim. A depositary must give 
prompt notice to the person for whose benefit the deposit was made, of 
any proceedings taken adversely to his interest in the thing deposited, 


which may tend to excuse the depositary from delivering the thing to him. 


History: En. Sec. 2453, Civ. C. 1895; 
re-en. Sec. 5142, Rev. C. 1907. Cal. Civ. C. 
Sec. 1825. Field Civ. C. Sec. 916. 


Where a special administratrix had a 
deposit as such in a bank, and another 
claiming to have been appointed special 
administrator, made demand on the bank 
for the payment of the deposit, and the 
bank notified the depositor of the demand 


and was requested to refuse the demand 
and retain the deposit in the depositor’s 
name, and thereupon the demandant sued 
the bank, and, after the removal of the 
depositor, demandant recovered judgment 
against the bank for the deposit and inter- 
est from the date of the demand, the 
depositor was not liable to the bank for 
the interest. Murphy v. Nett, 51 Mont. 
82, 88, 149 Pac. 713. 


7646. Notice to owner of thing wrongfully detained. A depositary, 
who believes that a thing deposited with him is wrongfully detained from 
its true owner, may give him notice of the deposit; and if within a reason- 
able time afterwards he does not claim it, and sufficiently establish his 
right thereto, and indemnify the depositary against the claim of the 
depositor, the depositary is exonerated from liability to the person to 
whom he gave the notice, upon returning the thing to the depositor, or 
assuming, in good faith, a new obligation changing his position in respect 
to the thing, to his prejudice. 


History: En. Sec. 2454, Civ. C. 1895; re-en. Sec. 5143, Rev. C. 1907. 
Sec. 1826. Field Civ. C. Sec. 917. 


Cal. Civ. C. 


7647. Delivery of thing owned jointly, etc. If a thing deposited is 
owned jointly or in common by persons who cannot agree upon the manner 
of its delivery, the depositary may deliver to each his proper share thereof, 
if it ean be done without injury to the thing. 


History: En. Sec. 2455, Civ. C. 1895; re-en. Sec. 5144, Rev. C. 1907. 
Sec. 1827. Field Civ. C. Sec. 918. 


Cal. Civ. C. 


CHAPTER 23. 
DEPOSIT FOR KEEPING—GRATUITOUS DEPOSIT. 


Section 7648. Depositor Must Indemnify Depositary. 


7649. Obligation of Depositary of Animals. 

7650. Obligations as to Use of Thing Deposited. 

7651. Liability for Damage Arising From Wrongful Use. 
7652. Sale of Thing in Danger of Perishing. 

7653. Injury to, or Loss of Thing Deposited. 

7654. Service Rendered by Depositary. 

7655. Extent of His Liability for Negligence. 

7656. Gratuitous Deposit Defined. 

7657. Nature of Involuntary Deposit. 

7658. Degree of Care Required of Gratuitous Depositary. 
7659. His Duties Cease, When. 


7648. Depositor must indemnify depositary. A depositor must indem- 
nify the depositary: 

1. For all damage caused to him by the defects or vices of the thing 
deposited; and, 

2. For all expenses necessarily incurred by him about the thing, other 
than such as are involved in the nature of the undertaking. 


History: En. Sec. 2460, Civ. C. 1895; re-en. Sec. 5145, Rey. C. 1907. 
Sec. 1833. Field Civ. C. Sec. 919. 
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7649. Obligation of depositary of animals. A depositary of living 
animals must provide them with suitable food and shelter, and treat the1a 
kindly. 

History: En. Sec. 2461, Civ. C. 1895; Cited or applied as section 5146, Revised 


re-en. Sec. 5146, Rev. C. 1907. Cal. Civ. C. Codes, in Kirk v. Smith, 48 Mont. 489, 
Sec. 1834. Field Civ. C. Sec. 920. 494, 138 Pac. 1088. 


7650. Obligations as to use of thing deposited. A depositary may not 
use the thing deposited, or permit it to be used, for any purpose, without 
the consent of the depositor. He may not, if it is purposely fastened by 
the depositor, open it without the consent of the latter, except in case 
of necessity. 


History: En. Sec. 2462, Civ. C. 1895; re-en. Sec. 5147, Rev. C. 1907. Cal. Civ. C. 
Sec. 1835. Field Civ. C. Sec. 921. 


7651. Liability for damage arising from wrongful use. A depositary 
is liable for any damage happening to the thing deposited, during his 
wrongful use thereof, unless such damage must inevitably have happened 
though the property had not been used. 


History: En. Sec. 2463, Civ. C. 1895; Liability of bailee for misuse, see note 
re-en. Sec. 5148, Rev. C. 1907. Cal. Civ. C. in 12 Am. Dee. 619. 
Sec. 1836. Field Civ. C. Sec. 922. 


7652. Sale of thing in danger of perishing. If a thing deposited is in 
actual danger of perishing before instructions can be obtained from the 
depositor, the depositary may sell it for the best price obtainable, and 
retain the proceeds as a deposit, giving immediate notice of his proceed- 
ings to the depositor. 

History: En. Sec. 2464, Civ. C. 1895; re-en. Sec. 5149, Rev. C. 1907. Cal. Civ. C. 
Sec. 1837. Field Civ. C. Sec. 923. 

7653. Injury to or loss of thing deposited. If a thing is lost during its 
deposit, and the depositary refuses to inform the depositor of the cirecum- 
stances under which the loss or injury occurred, so far as he has informa- 
tion concerning them, or wilfully misrepresents the circumstances to him, 
the depositary is presumed to have wilfully, or by gross neglgence, per- 
mitted the loss or injury to occur. 

History: En. Sec. 2465, Civ. C. 1895; re-en. Sec. 5150, Rev. C. 1907. Cal. Civ. C. 
Sec. 1838. Based on Field Civ. C. Sec. 924. 

7654. Service rendered by depositary. So far as any service is ren- 
dered by a depositary, or required from him, his duties and liabilities are 
prescribed by the chapter on employment and service. 

History: En. Sec. 2466, Civ. C. 1895; re-en. Sec. 5151, Rev. C. 1907. Cal. Civ. C. 
Sec. 1839. Field Civ. C. Sec. 925. 

7655. Extent of his liability for negligence. The liability of a depos- 
itary for negligence cannot exceed the amount which he is informed by 
the depositor, or has reason to suppose, the thing deposited to be worth. 

History: En. Sec. 2467, Civ. C. 1895; re-en. Sec. 5152, Rev. C. 1907. Cal. Civ.. C. 
Sec. 1840. Based on Field Civ. C. Sec. 926, 

7656. Gratuitous deposit defined. Gratuitous deposit is a deposit for 
which the depositary receives no consideration beyond the mere possession 
of the thing: deposited. 

History: En. Sec. 2480, Civ. C. 1895; Cited or applied as section 5153, Revised 


re-en. Sec. 5153, Rev. C. 1907. Cal. Civ. C. Codes, in Duckett v. Biggs, 57 Mont. 443, 
Sec. 1844. Field Civ. C. Sec. 927. 188 Pace. 938. 
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7657. Nature of involuntary deposit. An involuntary deposit is 


gratuitous, the depositary being entitled to no reward. 


History: En. Sec. 2481, Civ. C. 1895; Cited or applied as section 5154, Revised 
Te-en. Sec. 5154, Rev. C. 1907. Cal. Civ. C. Codes, in Kirk v. Smith, 48 Mont. 489, 
Sec. 1845. Field Civ. C. Sec. 928. 494, 138 Pac. 1088. 


7658. Degree of care required of gratuitous depositary. A gratuitous 
depositary must use at least slight care for the preservation of the thing 
deposited. 


History: En. Sec. 2482, Civ. C. 1895; 
re-en. Sec. 5155, Rev. C. 1907. Cal. Civ. C. 
Sec. 1846. Field Civ. C. Sec. 929. 


Liability of gratuitous bailees, see note — 
in 23 Am. Dec. 322. 


7659. His duties cease, when. The duties of a gratuitous depositary 
cease: 

1. Upon his restoring the thing deposited to its owner; or, 

2. Upon his giving reasonable notice to the owner to remove it, and 
the owner failing to do so within a reasonable time. But an involuntary 
depositary, under subdivision 2 of section 7638, cannot give such notice 
until the emergency which gave rise to the deposit is past. 


History: En. Sec. 2483, Civ. C. 1895; re-en. Sec. 5156, Rev. C. 1907. Cal. Civ. C. 
Sec. 1847. Field Civ. C. Sec. 930. 


CHAPTER 24. 


DEPOSIT FOR KEEPING—STORAGE—STORAGE OF UNCLAIMED PROPERTY 
; BY CARRIERS. 


Section 7660. Deposit for Hire. 


7661. Degree of Care Required of Depositary for Hire. 

7662. Rate of Compensation for Fraction of a Week, ete. 

7663. Termination of Deposit. 

7664. Same.—On Payment of Charges to Become Due. 

7665. Sale to Pay Costs of Storage.. 

7666. ‘Application of Proceeds of Sale. 

7667. Storage of Unclaimed Property. 

7668. Property Unclaimed Within Ninety Days to Be Sold, How. 
7669. Proceeds Unclaimed, Where to Go. 

7670. Carrier’s Responsibility Ceases, When. 

7671. Property Upon Which Advances Are Due May Be Sold, When. 
7672. Fees of Officers. 


7660. Deposit for hire. A deposit not gratuitous is called storage. 
The depositary in such case is called a depositary for hire. 


History: En. Sec. 2490, Civ. C. 1895; re-en. Sec. 5157, Rev. C. 1907. Cal. Civ. C. 
Sec. 1851. Field Civ. C. Sec. 931. ‘ 


7661. Degree of care required of depositary for hire. A depositary 
for hire must use at least ordinary care for the preservation of the thing 


deposited. 


History: En. Sec. 2491, Civ. C. 1895; 
re-en. Sec. 5158, Rev. C. 1907. Cal. Civ. C. 
Sec. 1852. Field Civ. C. Sec. 932. 


Shropshire vy. Sidebottom, 30 Mont. 406, 
408, 76 Pac. 941. 


Duty of warehousemen in the care of 


There is not necessarily any conflict be- 
tween this section and section 7642. The 
rule that a bailee for hire is charged only 
with ordinary care has not been changed. 


property, see note in 136 A. S. R. 212. 

Liability of bailee for loss of or injury 
to goods kept at place other than orig- 
inally intended, see note in 12 A. L. R. 
1322, 
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7662. Rate of compensation for fraction of a week, etc. In the 
absence of a different agreement or usage, a depositary for hire is entitled 
to one week’s hire for the sustenance and shelter of living animals during | 
any fraction of a week, and to half a month’s hire for the storage of any 
other property during any fraction of a half month. 


History: En. Sec, 2492, Civ. ©. 1895; Cited or applied as section 5159, Revised 
re-en. Sec. 5159, Rev. C. 1907. Cal. Civ. ©. Codes, in Kirk v. Smith, 48 Mont. 489, 494, 
Sec. 1853. Field Civ. C. Sec. 933. : 138 Pac. 1088. 


7663. Termination of deposit. In the absence of an agreement as to 
the length of time during which a deposit is to continue, it may be 
' terminated by the depositor at any time, and by the depositary upon a 
reasonable notice. 


History: En. Sec. 2493, Civ. C. 1895; re-en. Sec. 5160, Rev. C. 1907. Cal. Civ. C. 
Sec. 1854. Field Civ. C. Sec. 934. 


7664. Same—On payment of charges to become due. Notwithstanding 
an agreement respecting the length of time during which a deposit is to 
continue, it may be terminated by the depositor on paying all that would 
become due to the depositary in case of the deposit so continuing. 


History: En. Sec. 2494, Civ. C. 1895; re-en. Sec. 5161, Rev. C. 1907. Cal. Civ. C. 
Sec. 1855. Field Civ. C. Sec. 935. 


7665. Sale to pay costs of storage. Any storage or commission mer- 
chant receiving personal property from any person for storage, and any 
common carrier of goods by whom any personal property is lawfully 
stored before or after the transportation thereof, may, after keeping the 
same in store for ninety days, in default of the payment of the storage or 
freight money on such personal property, advertise and sell the same 
at public auction to the highest bidder for cash, first giving notice 
of the time, the terms, and place of sale, and a description of the property 
to be sold, by publication in some newspaper published in the county where 
the property may be stored. Said notice shall be published at least once 
a week for four weeks next previous to the day of sale, and shall specify 
the amount due on the property to be sold. When a specified time has 
been agreed upon between the parties for the storage of said property, the 
same shall not be advertised until the expiration cf the time agreed upon. 
Should there be no newspaper published in the county where such property 
is stored, then notice may be given in the newspaper published nearest 
thereto, in some other county, in this state. But no more of such property 
shall be sold than is necessary to pay the charges due, together with the 
costs. “ 


History: Ap. p. Sec. 1, p. 544, Cod. 5162, Rev. C. 1907. Cal. Civ. CG. Secs. 
Stat. 1871; re-en. Sec. 1179, 5th Div. Rev. 1856 and 1857. 
Stat. 1879; re-en. Sec. 1983, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2495, Civ. C. 1895; Power of bailees to make sales, see note 
amd. Sec. 1, p. 153, L. 1901; re-en. Sec. in 66 Am. Dee. 758. 


7666. Application of proceeds of sale. After paying the expenses of 
sale, including the publication of notice, the storage or commission mer- 
chant, or the carrier, shall be authorized, out of the proceeds arising from 
the sale of the property, to retain the amount due him for storage or 
freight money, or both, due upon any such property, and the excess, if 
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any, must be paid over to the person entitled to the proceeds thereof. All 
sales under this chapter shall vest the title to the property sold in the 
purchaser thereof. 


History: Ap. p. Sec. 3, p. 545, Cod. Comp. Stat. 1887; amd. Sec. 2496, Civ. C. 
Stat. 1871; re-en. Sec. 1181, 5th Div. Rev. 1895; re-en. Sec. 2, p. 153, L. 1901; re-en. 
Stat. 1879; re-en. Sec. 1895; 5th Div. Sec. 5163, Rev. C. 1907. 


7667. Storage of unclaimed property. When any goods, merchandise, 
or other property has been received by any railroad or express company, 
or other common carrier, commission merchants, or warehousemen, for 
transportation or safe-keeping, and are not delivered to the owner, con- 
signee, or other authorized person, the carrier, commission merchant, or 
warehouseman may hold or store the same with some responsible person 
until the freight and all just and reasonable charges are paid. 


History: En. Sec. 2920, Pol. C. 1895; Right of carrier by water to store un- 
re-en. Sec. 2003, Rev. C. 1907. Cal. Pol. C. claimed or refused goods for owner, see 
Sec. 3152. note in 6 Ann. Cas. 21. 


7668. Property unclaimed within ninety days to be sold, how. If no 
person calls for the property within ninety days from the receipt thereof, 
and pays freight and charges thereon, the carrier, commission merchant, 
or warehouseman may sell such property, or so much thereof, at auction 
to the highest bidder, as will pay freight and charges, first having given 
twenty days’ notice of the time and place of sale to the owner, consignee, 
or consignor, when known, and by advertisement in a daily paper ten days 
(or if in a weekly paper, four weeks), published where such sale is to take 
place; and if any surplus is left after paying freight, storage, cost of 
advertising, and other reasonable charges, the same must be paid over to 
the owner of such property at any time thereafter, upon demand being 
made therefor or within sixty days after the sale. 


History: En. Sec. 2921, Pol. C. 1895; re-en. Sec. 2004, Rev. C. 1907. Cal. Pol. C. 
Sec. 3153. 


7669. Proceeds unclaimed, where to go. If the owner or his agent 
fails to demand such surplus within sixty days of the time of such sale, 
then it must be paid into the county treasury, subject to the order of the 
owner. 


History: En. Sec. 2922, Pol C. 1895; re-en. Sec. 2005, Rev. C. 1907. Cal. Pol. C. 
Sec. 3154. b 


7670. Carrier’s responsibility ceases, when. After the storage of 
goods, merchandise, or property, as herein provided, the responsibility of 
the carrier ceases, nor is the person with whom the same is stored liable 
for any loss or damage on account thereof, unless the same results from his 
negligence or want of proper care. 

History: En. Sec. 2923, Pol. C. 1895; re-en. Sec. 2006, Rev. C. 1907. Cal. Pol. C. 
Sec. 3155. 


7671. Property upon which advances are due may be sold, when. 
When any commission merchant or warehouseman receives on consignment 
produce, merchandise, or other property, and makes advances thereon, 
either to the owner or for freight and charges, he may, if the same is not 
paid to him within ninety days from the date of such advances, cause the 
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produce, merchandise, or property, on which the advances were made, to 
be advertised and sold as provided herein. 


History: En. Sec. 2924, Pol. C. 1895; re-en. Sec. 2007, Rev. C. 1907. Cal. Pol. C. 
Sec. 3156. 


7672. Fees of officers. The fees of officers under this chapter are the 
same as allowed for similar services in other cases provided in this code, 
to be paid by the taker-up or finder and recovered of the owner. 


History: En. Sec. 2925, Pol. C. 1895; re-en. Sec, 2008, Rev. C. 1907. Cal. Pol. C. 
Sec. 3157. 


CHAPTER 25. 
DEPOSIT FOR KEEPING—INNKEEPERS. 


Section 7673. Innkeeper’s Liability. 
7674. How Exempted From Liability. 
7675. Lien of Hotel, Boarding-house, and Lodging-house Keepers. 
7676. Sale of Baggage by Boarding- or Lodging-house Keepers. 
7677. How Exempted From Liability. 
7678. Penalty. 
7679. Limitation of Innkeeper’s Liability. 
7680. Liable for Loss or Damage Caused by Fire, When. 
7681. Not Liable Without Negligence. 
7682. Enforcement of Lien. 
7683. Notice of Sale. 
7684. Defrauding Inn and Hotel Keepers—Penalty. 


7673. Innkeeper’s liability. An innkeeper is liable for all losses of or 
injuries to personal property placed by his guests under his care, unless 
occasioned by an irresistible superhuman cause, by a public enemy, by the 
negligence of the owner, or by the act of some one whom he brought into 
the inn. 


History: En. Sec. 2500, Civ. C. 1895; Liability of innkeeper as gratuitous 
re-en. Sec. 5164, Rev. C. 1907. Cal. Civ. C. bailee of baggage, see note in 4 A. L. R. 
Sec. 1859. Field Civ. C. Sec. 936. 1222, 


For articles on “Innkeepers,” see Cal. 
Jur, and 14 R. C. L. 490. 


7674. How exempted from liability. If an innkeeper keeps a fire-proof 
safe, and gives notice to a guest, either personally or by putting up a 
printed notice in a prominent place in the room occupied by the guest, 
that he keeps such a safe, and will not be liable for money, jewelry, : 
documents, or other articles of unusual value and small compass, unless 
placed therein, he is not liable, except so far as his own acts contribute 
thereto, for any loss of or injury to such articles, if net deposited with 
him, and not required by the guest for present use. 


History: En. Sec. 2501, Civ. C. 1895; re-en. Sec. 5165, Rev. C. 1907. Cal. Civ. C. 
Sec. 1860. Field Civ. C. Sec. 937. : 


7675. Lien of hotel, boarding-house, and lodging-house keepers. Hotel 
men, boarding-house and lodging-house keepers shall have a lien upon 
the baggage and other property of value brought into such hotel, inn, or 
boarding- or lodging-house, by such guest or boarder or lodger, for his 
accommodation, board, or lodging and room rent, and such extras as are 
furnished at his request, with the right of the possession of such baggage 
or other property of value, until all such charges are paid; provided, 
however, that nothing herein contained shall be construed to give a lien 
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upon property sold on the instalment plan, and title to which is to remain 
in the vendor until final payment. 


History: En. Sec. 2502, Civ. C. 1895; amd. Sec. 1, p. 132, L. 1899; re-en. Sec. 5166, 
Rev. C. 1907. Cal. Civ. C. Sec. 1861. 


7676. Sale of baggage by boarding- or lodging-house keepers. When- 
ever any trunk, carpetbag, valise, box, bundle, or other baggage has 
heretofore come, or shall hereafter come into the possession of the keeper 
of any hotel, inn, boarding- or lodging-house, as such, and has remained, 
or shall remain unclaimed for the period of six months, such keeper may 
proceed to sell the same at public auction, and out of the proceeds of 
such sale may retain the charges for storage, if any, and the expense of 
advertising and-sale thereof; but no such sale shall be made until the 
expiration of four weeks from the first publication of notice of such sale 
in a newspaper published in or nearest the city, town, or place in which 
said hotel, inn, boarding- or lodging-house is situated. Said notice shall 
be published once a week for four successive weeks in some newspaper, 
daily or weekly, of general circulation, and shall contain a description of 
each trunk, carpetbag, valise, box, bundle, or other baggage, as near as 
may be; the name of the owner, if known; the same of said keeper and 
the time and place of sale; and the expenses incurred for advertising shall 
be a lien upon such trunk, carpetbag, valise, box, bundle, or other bag- 
gage, in a ratable proportion, according to the value of such piece of 
property, or thing, or article sold; and in case any balance arising from 
such sale shall not be claimed by the rightful owner within one week 
from the day of said sale, the same shall be paid into the treasury of the 
county in which such sale took place; and if the same be not claimed by 
the owner thereof, or his legal representatives, within one year thereafter, 
the same shall be paid into the general fund. of said county. 


History: En. Sec. 2503, Civ. C. 1895; re-en. Sec. 5167, Rev. C. 1907. Cal. Civ. C. 
Sec. 1862. 


7677. How exempted from liability. Whenever the proprietor or 
proprietors of any hotel or.inn shall provide a safe or other secure place 
of deposit therein for the safe-keeping of any money, jewels, ornaments, 
or other articles of value, belonging to any guest or guests of such hotel 
or inn, and shall cause to be posted and maintained printed notices thereof 
in the office or public room, and within every guest’s room of such inn or 
hotel, the proprietor or proprietors thereof shall not be liable to any such 
guest or guests who shall neglect to deliver their money, jewels, orna- 
ments, or other articles of value to the proprietor or other person in 
charge of such safe or place of deposit for deposit and safe-keeping therein, 
for any loss of such money or other articles which may be sustained by 
such guest by theft or otherwise. 


History: En. Sec. 2504, Civ. ©. 1895; re-en. Sec. 5168, Rev. ©. 1907. Cal. Civ. C. 
Sec. 1860. 


7678. Penalty. Any person or officer violating the provisions of this 
act shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by imprisonment in the county jail not to exceed ninety 
days, or by a fine of not more than one hundred dollars, and costs, or 
both such fine and imprisonment. 

History: En. Sec. 2507, Civ. C. 1895; re-en. Sec. 5171, Rev. C. 1907. 
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7679. Limitation of innkeeper’s liability. No innkeeper shall be liable 
for the loss or destruction by fire of the property received by him from a 
guest, stored or being, with the knowledge of such guest, in a barn or 
other outbuilding, where it shall appear that such loss or destruction is 
the work of an incendiary, and occurred without the fault or negligence 
of such innkeeper or his servants. 

History: En. Sec. 2508, Civ. C. 1895; re-en. Sec. 5172, Rev. C. 1907. 


“7680. Liable for loss or damage caused by fire, when. All inn- or 
hotel-keepers coming within the provisions of this chapter shall be liable 
for loss of or damage to any baggage or other property of their guests 
caused by fire, in every case where such loss or damage is the result of 
the negligence of such keepers or their servants. 


History: En. Sec. 2509, Civ. C. 1895; Note.—This section was rewritten by 
re-en. Sec. 5173, Rev. C. 1907. the code commissioner to correct obvious 
grammatical errors. 


YW, 7681. Not liable without negligence. No hotel- or innkeeper shall be 
liable to any guest for the loss of wearing-apparel, goods, or personal 
effects, where it shall appear that such loss occurred without the fault or 
negligence of such hotel-keeper or his employees. 

History: En. Sec. 2510, Civ. C. 1895; re-en. Sec. 5174, Rev. C. 1907. 


7682. Enforcement of lien. Any hotel- or innkeeper who shall have a 
lien upon any of the goods, baggage, or other chattel property of his 
guests may, at the expiration of six months from the date of the departure 
of such guest from such hotel or inn, sell and dispose of the same at 
public auction and to the highest bidder for cash, or so much thereof as 
may be necessary to pay the sum due such hotel or innkeeper, together 
with the cost of storage, advertisement, and sale. 

History: En. Sec. 2512, Civ. C. 1895; re-en. Sec. 5175, Rev. C. 1907. 


7683. Notice of sale. Before proceeding to the sale of the property of 
any guest, as provided in the preceding section, such hotel- or innkeeper 
shall cause a notice of such sale, containing a description of the property 
to be sold, and the time and place where such property will be sold, 
to be published once each week for two successive weeks in a news- 
paper published in the city or town in which such ‘co! or inn is 
situated; but if there be none, then in some newspaper published nearest 
such town or city, and in case any balance arising from such sale shall 
not be claimed by the rightful owner within thirty days from the day of 
such sale, the same shall be paid into the treasury of the county in which 
such sale took place; and if such balance be not claimed by the owner 
thereof, or his legal representatives, within one year thereafter, the same 
shall be paid into the school fund of such county. 

History: En. Sec. 2513, Civ. C. 1895; re-en. Sec. 5176, Rev. C. 1907. 


7684, Defrauding inn- and hotel-keepers, etc.—Penalty. Any person 
who shall put up at any inn or hotel, restaurant, café, apartment, rooming- ~ 
or boarding-house, or hospital, and who shall (except where credit is given 
by agreement) procure any food, entertainment, or accommodation without 
paying therefor, and with intent to cheat and defraud the owner or 
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keeper thereof out of his pay for same, or who, with intent to cheat and 
defraud such owner or keeper out of the pay thereof, shall obtain credit 
at any hotel or inn, restaurant, café, apartment, rooming- or boarding- 
house, or hospital, for such food, entertainment, or accommodation, by 
means of any false show of baggage or effects brought thereto, or who 
shall, with such intent, remove or cause to be removed any baggage or 
effects from any hotel or inn, restaurant, café, apartment, rooming- or 
boarding-house, or hospital, where there is a lien existing thereon for 
the proper charges due from such guest for fare and board furnished 
therein, shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be punished by imprisonment not exceeding three months, 
or by fine not exceeding one hundred dollars and costs, or both such fine 
and imprisonment. : 


History: En. Sec. 2514, Civ. C. 1895; 
re-en. Sec. 5177, Rev. C. 1907; amd. Sec. 1, 
Ch. 9, L. 1917. Cal. Pen. C. Sec. 537. 


Note.—This act also appears in the 


Penal Code as section 11579. 


CHAPTER 26. 


DEPOSIT FOR KEEPING—FINDING—DISPOSAL OF LOST AND UNCLAIMED 
PROPERTY. 


Section 7685. Obligation of Finder. 


7686. Finder to Notify Owner. 

7687. Claimant to Prove Ownership. 

7688. Reward, etc., to Finder. 

7689. Finder May Put Thing Found on Storage. 

7690. When Finder May Sell the Thing Found. 

7691.. How Sale Is to Be Made. 

7692. Surrender of Thing to the Finder. 

7693. Thing Abandoned. 

7694. Duty of Person Finding Lost Money, Goods, ete. 

7695. Justice to Appoint Appraisers—Duty of Appraisers. 
7696. Justice to File List of Appraisers. 

7697. Proceedings If No Owner Appears Within Six Months. 
7698. Finder to Restore Property, When—Owner May Sue, When. 
7699. Finder Failing to Make Discovery—Penalty. 

7700. Proof—How Made. 


7685. Obligation of finder. One who finds a thing lost is not bound 
to take charge of it, but if he does so he is thenceforth a depositary for 
the owner, with the rights and obligations of a depositary for hire. 


History: En. Sec. 2520, Civ. C. 1895; 
re-en. Sec. 5178, Rev. C. 1907. Cal. Civ. C. 
Sec. 1864. Field Civ. C. Sec. 938. 


The complainant in an action on a lia- 
bility or obligation imposed by special 
statute must state facts that bring the 
plaintiff squarely within its terms. Kirk 
v. Smith, 48 Mont. 489, 492, 138 Pac. 1088. 

Assuming that sections 7685 to 7693 are 
applicable to the case of one who picks 
up estray domestic animals, takes care of 
and feeds them, a complaint which omit- 
ted to allege that the animals were in fact 
lost did not state a cause of action under 
said sections. Kirk v. Smith, 48 Mont. 
489, 492, 138 Pac. 1088. 

This section must be construed with sec- 


tion 7685 and, when so construed, the 
terms of this section are made plain. The 
depositary for hire is only entitled to ordi- 
nary compensation, except in so far as this 
tule is modified by section 7662. Kirk v. 
Smith, 48 Mont. 489, 493, 138 Pac. 1088. 
The term “reward,” as used in this sec- 
tion, means remuneration or pay. The 
same word is used in the same sense in 
section 7657, and the conclusion is forti- 
fied by a consideration of section 7649, 
which enumerates some of the duties of 
the depositary of live animals. Kirk v. 
Smith, 48 Mont. 489, 494, 138 Pac. 1088. 
In an action for compensation for find- 
ing, taking care of, and feeding a band 
of sheep, the plaintiff must recover on 
the basis of compensation alone; he is not 
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entitled to recover a gratuity; but he can 
recover for his services, though the sheep 
have been mingled with other sheep, if he 
can show the value of the proportion of 
his time, labor, feed, etce., given to the 
estrays. Kirk v. Smith, 48 Mont. 489, 494, 
138 Pac. 1088. 


DEPOSIT FOR KEEPING. 


[Part V 


” 


For articles on “Lost Property,” see Cal. 
Jur. and 17-R. C. L. 1198. 
Right of employer to property found by 
employee, see note in 13 A. L. BR. 926, 
Respective rights of carrier, or of one 
in similar relation to owner, and of finder 
of property lost or mislaid, see note in 


oT. Ly Re 1388: 


7686. Finder to notify owner. If the finder of a thing knows or 
suspects who is the owner, he must, with reasonable diligence, give him 
notice of the finding; and if he fails to do so, he is Hable in damages to 
. the owner, and has no claim to any reward offered by him for the recovery 
of the thing, or to any compensation for his trouble or expenses. 


History: En. Sec. 2521, Civ. C. 1895; re-en. Sec. 5179, Rev. C. 1907. Cal. Civ. C. 
Sec. 1865. Field Civ. C. Sec. 939. 


7687. Claimant to prove ownership. The finder of a thing may, in 
good faith, before giving it up, require reasonable proof of ownership from 
any person claiming it. 


History: En. Sec. 2522, Civ. C. 1895; re-en. Sec. 5180, Rev. C. 1907. Cal. Civ. C. 
Sec. 1866. Field Civ. C. Sec. 940. 


7688. Reward, etc., to finder. The finder of a thing is entitled to 
compensation for all expenses necessarily incurred by him in its preserva- 
tion, and for any other service necessarily performed by him about it, and 
to a reasonable reward for keeping it. 


History: En. Sec. 2523, Civ. C. 1895; re-en. Sec. 5181, Rev. C. 1907. 
Sec. 1867. Field Civ. C. Sec. 941. 


Cal. Civ. C. 

7689, Finder may put thing found on storage. The finder of a thing 

may exonerate himself from lability at any time by placing it on storage 
with any responsible person of good character, at a reasonable expense. 


History: En. Sec. 2524, Civ. C. 1895; re-en. Sec. 5182, Rev. C. 1907. Cal. Civ. C. 
Sec. 1868. Field Civ. C. Sec. 942. 


7690. When finder may sell the thing found. The finder of a thing 
may sell it, if it is a thing which is commonly the subject of sale, when 
the owner cannot, with reasonable diligence, be found, or, being found, 
refuses upon demand to pay the lawful charges of the finder, in the follow- 
ing cases: 

1. When the thing is in danger of perishing, or of losing the greater 
part of its value; or, 

2. When the lawful charges of the finder amount to two-thirds of its 
value. 


History: En. Sec. 2525, Civ. C. 1895; re-en. Sec. 5183, Rev. C. 1907. Cal. Civ. C. 
Sec. 1869. Field Civ. C. Sec. 943. 


7691. How sale is to be made. A sale under the provisions of the last 
section must be made in the same manner as the sale of a thing pledged. 


History: En. Sec. 2526, Civ. C. 1895; re-en. Sec. 5184, Rev. C. 1907. Cal. Civ. C. 
Sec. 1870. Field Civ. C. Sec. 944. 
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7692. Surrender of thing to the finder. The owner of a thing found 
may exonerate himself from the claims of the-finder by surrendering it to 
him in satisfaction thereof. 


History: En. Sec. 2527, Civ. C. 1895; re-en Sec. 5185, Rev. C. 1907. Cal. Civ. C. 
Sec.1868. Field Civ. C. Sec. 945. 


7693. Thing abandoned. The provisions of this chapter have no 
application to things which have been intentionally abandoned by their 
owners. 


History: En. Sec. 2528, Civ. C. 1895; Cited or applied as section 5186, Revised 
re-en. Sec. 5186, Rev. C. 1907. Cal. Civ C. Codes, in Kirk v. Smith, 48 Mont. 489, 
Sec. 1872. Field Civ. C. Sec. 946. 492, 138 Pac. 1088. 


7694, Duty of person finding lost money, goods, etc. If any person 
find any money, goods, things in action, or other personal property, or 
save any domestic animal from drowning or from starvation, when such 
property is of the value of ten dollars or more, he must inform the owner 
thereof, if known, and make restitution without compensation, further than 
a reasonable charge for saving and taking care thereof; but if the owner 
is not known to the party saving or finding such property, he must, within 
five days, make an affidavit before some justice of the peace of the county, 
stating when and where he found or saved such property, particularly 
describing it; and if the property was saved, particularly from what and 
how he saved the same, stating therein whether the owner of the property. 
is known to him, and that he has not secreted, withheld, or disposed of 
any part of such property. 


History: En. Sec. 2900, Pol. C. 1895; re-en. Sec. 1996, Rev. C. 1907. Cal. Pol. C. 
Sec, 3136. 


7695. Justice to appoint appraisers—Duty of appraisers. The justice 
must then summon three disinterested householders to appraise the same. 
The appraisers, or any two of them, must make two lists of the valuation 
and description of such property, and sign and make oath to the same, 
and deliver one of the lists to the finder, and the other to the justice of 
the peace. 


History: En. Sec. 2901, Pol. C. 1895; re-en. Sec. 1997, Rev. C. 1907. Cal. Pol. CG. 
Sec. 3137. 


7696. Justice to file list of appraisers. The justice must file such list, 
and the finder must transmit a copy of the same to the county clerk of 
the county, who must record the same in a book known as the ‘‘Estray 
and Lost Property Book,’’ within fifteen days, and the finder must at 
once set up at the courthouse door and four other public places in the 
township or city a copy of such vaiuation and a description of property. 


History: En. Sec. 2902, Pol. C. 1895; re-en. Sec. 1998, Rev. C. 1907. Cal. Pol. C. 
Sec. 3138. 


7697. Proceedings if no owner appears within six months. If no owner 
appears and proves the property within six months, and the value thereof 
does not exceed twenty dollars, the same vests in the finder; but if the 
value exceeds twenty dollars, the finder must, within thirty days after 
setting up the list mentioned in the preceding section, cause a copy of the 
description to be inserted in some newspaper printed in the county if 
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there be one, and if not, in some newspaper printed in the state, for three 
weeks; and if no owner prove the property within one year after such 
publieation it vests in finder. 


History: En. Sec. 2903, Pol. C. 1895; re-en. Sec. 1999, Rev. C. 1907. Cal. Pol. C. 
Sec. 3139. 


7698. Finder to restore property, when—Owner may sue, when. If, 
within one year, an owner appears and proves the property and pays all 
reasonable charges, including fees of officers, the finder must restore the 
same to him. On failure to make restoration of such property, or the 
appraised value thereof, on being tendered such charges and fees, the 
owner may recover the same, or the value thereof, by civil action in any 
court having jurisdiction. 


History: En. Sec. 2904, Pol. C. 1895; re-en. Sec. 2000, Rev. C. 1907. Cal. Pol. C. 
Sec. 3140. 


7699. Finder failing to make discovery—Penalty. If any person find 
any money, property, or other valuable thing, and fail to make discovery 
of the same as required by this chapter, he forfeits to the owner double 
the value thereof. 


History: En. Sec. 2905, Pol. C. 1895; re-en. Sec. 2001, Rev. C. 1907. Cal. Pol. C. 
Sec. 3141. 


7700. Proof—How made. The proof required by this chapter must be 
made before the county clerk with whom the list provided for herein is 
filed, and if he is satisfied therefrom that the person claiming to be is 
the owner, he must certify that fact under his hand and seal. 


History: En. Sec. 2906, Pol. C. 1895; re-en. Sec, 2002, Rev. C. 1907. Cal. Pol. C. 
Sec. 3142. : : 


CHAPTER 27: 
DEPOSIT FOR EXCHANGE. 
Section 7701. Relations of the Parties. 


7701. Relations of the parties. A deposit for exchange transfers to 
the depositary the title to the thing deposited, and creates between him 
and the depositor the relation of debtor and creditor merely. 


History: En. Sec. 2540, Civ. C. 1895; By accepting a deposit for the purpose 
re-en. Sec. 5187, Rev. C. 1907. Cal. Civ. C. of exchange, a bank becomes the debtor 
Sec. 1878. Field Civ. C. Sec. 947. of the depositor. Murphy v. Nett, 51 


Mont. 82, 87, 149 Pac. 713; In re Williams’ 
By a deposit, other than special, in a Estate, 55 Mont. 63, 70, 173 Pac. 790 
bank, the money becomes the property of Cited or applied as section 5187, Revised 
the bank, and the relation of debtor and Codes, in Hanson Sheep Co. v. Farmers & 
creditor is created. Stadler v. First Na- Traders’ State Bank, 53 Mont, 324, 334, 
tional Bank, 22 Mont. 190, 215, 56 Pac. 111. 163 Pac. 1151. 


CHAPTER 28. 
LOAN FOR USE—LOAN FOR EXCHANGE—LOAN OF MONEY. 


Section 7702. Loan Defined. 
7703. Title to Property Lent. 
7704. Care Required of Borrower. 
7705. Same—Of Animal for Use. 
7706. Degree of Skill. 
7707. Borrower—When to Repair Injuries. 
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7708. Use of Thing Lent. 

7709. Relending Forbidden. 

7710. Borrower—When to Bear Expenses. 

7711. Lender Liable for Defects. 

7712. Lender May Require Return of Things Lent. 

7713. When Returnable Without Demand. 

7714. Place of Return. 

7715. Loan for Exchange Defined. 

7716. Same—Optional Loan. 

7717. Title to Property Lent. 

7718. Contract Cannot Be Modified by Lender. 

7719. Certain Sections Applicable. 

7720. Loan of Money, What Constitutes. 

7721. Loan to Be Repaid in Current Money. 

7722. Loan Presumed to Be on Interest. 

7723. Interest Defined. 

7724, Annual Rate. 

7725. Legal Interest. 

7726. Same—Any Rate Not Exceeding Ten Per Cent. Allowed by Agree- 
ment. 

7727. Penalty for Usury—Action to Recover Excessive Interest. 

7728. Interest Becomes Part of Principal, When. 

7729. Interest—Judgment, 


7702. Loan defined. A loan for use is a contract by which one gives 
te another the temporary use and possession of personal property, and the 
latter agrees to return the same thing to him at a future time, without 
reward for its use. 


History: En. Sec. 2550, Civ. C. 1895; re-en. Sec. 5188, Rev. C. 1907. Cal. Civ. C. 
Sec. 1884. Field Civ. C. Sec. 948. 


7703. Title to property lent. A loan for use does not transfer the 
title to the thing; and all its increase during the period of the loan 
belongs to the lender. 


History: En. Sec. 2551, Civ. C. 1895; re-en. Sec. 5189, Rev. C. 1907. Cal. Civ. C. 
Sec. 1885. Field Civ. C. Sec. 949. 


7704, Care required of borrower. A borrower for use must use great 
eare for the preservation in safety and in good condition of the thing lent. 


History: En. Sec. 2552, Civ. C. 1895; re-en. Sec. 5190, Rev. C. 1907. Cal. Civ. C. 
Sec. 1886. Field Civ. C. Sec. 950. 


7705. Same—Of animal for use. One who borrows a living animal 
for use must treat it with great kindness, and provide everything necessary 
and suitable for it. 


History: En. Sec. 2553, Civ. C. 1895; re-en. Sec. 5191, Rev. C. 1907. Cal. Civ. O. 
Sec. 1887. Field Civ. C. Sec. 951. 


7706. Degree of skill. A borrower for use is bound to have and to 
exercise such skill in the care of the thing lent as he causes the lender to 
believe him to possess. 


History: En. Sec. 2554, Civ. C. 1895; re-en. Sec. 5192, Rev. C. 1907. Cal. Civ. O. 
Sec. 1888. Field Civ. C. Sec. 952. 


7707. Borrower—When to repair injuries. A borrower for use must 
repair all deteriorations or injuries to the thing lent, which are occasioned 
by his negligence, however slight. 


History: En. Sec. 2555, Civ. C. 1895; re-en. Sec. 5193, Rev. C. 1907. Cal. Civ. C. 
Sec. 1889. Field Civ. C. Sec. 953. 
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7708. Use of thing lent. The borrower of a thing for use may use 
it for such purposes only as the lender might reasonably anticipate at the 
time of lending. 


History: En. Sec. 2556, Civ. C. 1895; re-en. Sec. 5194, Rev. C. 1907. Cal. Civ. C. 
Sec. 1890. Field Civ. C. Sec. 954. 


7709. Relending forbidden. The borrower of a thing for use must 
not part with it to a third person, without the consent of the lender. 


History: En. Sec. 2557, Civ. C. 1895; re-en. Sec. 5195, Rev. C. 1907. Cal. Civ. C. 
Sec. 1891. Field Civ. C. Sec. 955. 


7710. Borrower—When to bear expenses. The borrower of a thing 
for use must bear all its expenses during the loan, except such as are 
necessarily incurred by him to preserve it from unexpected and unusual 
injury. For such expenses he is entitled to compensation from the lender, 
who may, however, exonerate himself by surrendering the thing to the 
borrower. 


History: En. Sec. 2558, Civ. C. 1895; re-en. Sec. 5196, Rev. C. 1907. Cal. Civ. C. 
Sec. 1892. Field Civ. C. Sec. 956. 


7711. Lender liable for defects. The lender of a thing for use must 
indemnify the borrower for damage caused by defects or vices in it, which 
he knew at the time of lending, and concealed from the borrower. 


History: En. Sec. 2559, Civ. C. 1895; Liability of lender of chattel for per- 
re-en. Sec. 5197, Rev. C. 1907. Cal. Civ. C. sonal injuries due to defects in subject of 
Sec. 1893. Field Civ. C. Sec. 957. loan, see note in 12 A. L. BR. 793. 


7712. Lender may require return of thing lent. The lender of a thing 
for use may at any time require its return, even though he lent it for a 
specified time or purpose. But if, on the faith of such an agreement, the 
borrower has made such arrangements that a return of the thing before 
the period agreed upon would. cause him loss, exceeding the benefit derived 
by him from the loan, the lender must indemnify him for such loss, if he 
compels such return, the borrower not having in any manner violated his 
duty. 

History: En. Sec. 2560, Civ. C. 1895; re-en. Sec. 5198, Rev. C. 1907. Cal. Civ. C. 
Sec. 1894. Field Civ. C. Sec. 958. 


7713. When returnable without demand. If a thing is lent for use 
for a specified time or purpose, it must be returned -to the lender without 
demand as soon as the time has expired, or the purpose has been accomp- 
lished. In other cases it need not be returned until demanded. 


History: En. Sec. 2561, Civ. C. 1895; re-en. Sec. 5199, Rev. C. 1907. Cal. Civ. C. 
Sec. 1895. Field Civ. C. Sec. 959. 


7714. Place of return. The borrower of a thing for use must return 
it to the lender, at the place contemplated by the parties at the time of 
lending; or if no particular place was so contemplated by them, then at 
the place where it was at that time. 


History: En. Sec. 2562, Civ. C. 1895; re-en. Sec. 5200, Rev. C. 1907. Cal. Civ. C. 
Sec. 1896. Field Civ. C. Sec. 960. 


7715. Loan for exchange defined. A loan for exchange is a contract 
by which one delivers personal property to another, and the latter agrees 
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to return to the lender a similar thing at a future time, without reward 
for its use. 

History: En. Sec. 2570, Civ. ©. 1895; repay the amount on a certain day, de- 
re-en. Sec. 5201, Rev. C. 1907. Cal. Civ. C. fendant was not guilty of larceny as 
Sec. 1902. Field Civ. C. Sec. 961. bailee where he used it for other purposes 

and did not repay it, as the transaction 

Where a party let defendant have a was a loan for exchange and the title 
check on the agreement that he should passed to defendant. State v. Karri, 51 
use the proceeds for cashing checks and Mont. 157, 161, 149 Pac. 956. 


7716. Same—Optional loan. A loan, which the borrower is allowed by 
the lender to treat as a loan for use, or for exchange, at his option, is 
subject to all of the provisions of this chapter. 


History: En. Sec. 2571, Civ. C. 1895; re-en. Sec. 5202, Rev. C. 1907. Cal. Civ. ©. 
Sec. 1903. Field Civ. C. Sec. 962. 


7717. Title to property lent. By a loan for exchange the title to the 
thing lent is transferred to the borrower, and he must bear all its expenses, 
and is entitled to all its increase. 


History: En. Sec. 2572, Civ. C. 1895; Cited or applied as section 5203, Revised 
Te-en. Sec. 5203, Rev. ©. 1907. Cal. Civ. C. Codes, in State v. Karri, 51 Mont. 157, 
Sec. 1904. 161, 149 Pac. 956. 


7718. Contract cannot be modified by lender. A lender for exchange 
cannot require the borrower to fulfil his obligations at a time, or in a 
manner, different from that which was originally agreed upon. 


History: En. Sec. 2573, Civ. C. 1895; re-en. Sec. 5204, Rev. C. 1907. Cal. Civ. C. 
Sec. 1905. Field Civ. C. Sec. 964. 


7719. Certain sections applicable. Sections 7711, 7712, and 7713 apply 
to a loan for exchange. 


History: En. Sec. 2574, Civ. C. 1895; re-en. Sec. 5205, Rev. C. 1907. Cal. Civ. C. 
Sec. 1906. Field Civ. C. Sec. 965. 


7720. Loan of money, what constitutes. A loan of money is a contract 
by which one delivers a sum of money to another, and the latter agrees 
to return at a future time a sum equivalent to that which he borrowed. 
A loan for mere use is governed by the chapter on loan for use. 


History: En. Sec. 2580, Civ. C. 1895; Cited or applied as section 5206, Revised 
re-en. Sec. 5206, Rev. C. 1907. Cal. Civ. C. Codes, in Eisenberg v. Goldsmith, 42 Mont. 
Sec. 1912. Field Civ. C. Sec. 966. 563, 576, 113 Pace. 1127. 


7721. Loan to be repaid in current money. A borrower of money. 
unless there is an express contract to the contrary, must pay the amount 
due in such money as is current at the time when the loan becomes due, 
whether such money is worth more or less than the actual money lent. 


History:’ En. Sec. 2581, Civ. C. 1895; re-en. Sec. 5207, Rev. C. 1907. Cal. Civ. C. 
Sec. 1913. Field Civ. C. Sec. 967. $ 


7722. Loan presumed to be on interest. Whenever a loan of money 
is made, it is presumed to be made upon interest unless it is otherwise 
expressly stipulated at the time in writing. 


History: En. Sec. 2582, Civ. C. 1895; When instrument drawn “without inter- 
Te-en. Sec. 5208, Rev. C. 1907. Cal. Civ. C. est’? begins to draw interest, see notes in 
Sec. 1914. Based on Field Civ. C. Sec. 968. Ann. Cas. 1914C, 243; 43 L. R. A. (N. 8.) 


When interest allowable in absence of 783. 


an express contract, see note in 28 Am, 
Rep. 314. 
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7723. Interest defined. Interest is the compensation allowed by law 


or fixed by the parties for the use, or forbearance, or detention of money. 


History: En. Sec. 2583, Civ. C. 1895; 
re-en. Sec. 5209, Rev. C. 1907. Cal. Civ. C. 
Sec. 1915. Based on Field Civ. C. Sec. 969. 


Effect of war legislation in nature of 
moratory statute on right to interest, see 
notes in 9 A. L. R. 44, 66. 


7724, Annual rate. When a rate of interest is prescribed by a_ law 
er contract, without specifying the period of time by which such rate is 
to be calculated, it is to be deemed an annual rate. 


History: En. Sec. 2584, Civ. C. 1895; re-en. Sec. 5210, Rev. C. 1907. 
Sec. 1916. Field Civ. C. Sec. 970. 


Cal. Civ. C. 


7725. Legal interest. Unless there is an express contract in writing 
fixing a different rate, interest is payable on all moneys at the rate of 
eight per cent. per annum after they become due on any instrument of 
writing, except a Judgment, on an account stated, and on moneys lent or 
due on any settlement of accounts from the date on which the balance 
is ascertained, and on moneys received to the use of another and detained 
from him. In the computation of interest for a period of less than one year, 
three hundred and sixty-five days are deemed to constitute a year. 


History: En. Sec. 2585, Civ. C. 1895; Right to recovery of interest on soldier’s 


amd. Sec. 1, p. 125, L. 1899; re-en. Sec. 


5211, Rev. C. 1907. Cal. Civ. C. Sec. 1917. 


This section, in so far as it relates to 
accounts, applies when the amount due 
the creditor is determined—when a bal- 
ance is ascertained. From such time a 
certain sum of money is due the creditor. 
Hefferlin v. Karlman, 29 Mont. 139, 147, 


bonus wrongfully withheld, see note in 
13 A. L. R. 601. 

Liability for interest on 
money received for use of 
note in Ann. Cas. 1916A, 115. 

Right to recover interest on money paid 
by mistake, see notes in 10 Ann, Cas, 307; 
Ann, Cas, 1913B, 1259. 


detention of 
another, see 


74 Pac. 201. 


7726. Same—Any rate not exceeding ten per cent. allowed by agree- 
ment. Parties may agree in writing for the payment of any rate of 
interest not exceeding the rate of ten per cent. per annum, and such 
interest shall be allowed, according to the terms of the agreement, until 
the entry of judgment. 


History: En. Sec. 2586, Civ. C. 1895; 
re-en. Sec. 5212, Rev. C. 1907; amd. Sec. 
1, Ch. 36, L. 1913; amd. Sec. 1, Ch. 62, L. 
1919. Cal. Civ. C. Sec. 1918. 


Cited or applied as Laws of 1913, chap- 
ter 36, p. 51, before amendment, in Farr v. 


Stein, 54 Mont. 529, 531, 172 Pac. 135. 


“When interest continues at conventional 
rate after maturity, see notes in 30 Am. 
Rep. 47; 34 Am. Rep. 253; 47 Am, Rep. 70; 
6 A. L, R. 1196, 


7727. Penalty for usury—Action to recover excessive interest. The 
taking, receiving, reserving, or charging a rate of interest greater than is 
allowed by the preceding section shall be deemed a forfeiture of a sum 
double the amount of interest which the note, bill, or other evidence of 
debt carries, or which has been agreed to be paid thereon. 

When a greater rate of interest has been paid, the person by whom it 
has been paid, his heirs, assigns, executors, or administrators, may recover 
from the person, firm, or corporation taking, receiving, reserving, or 
charging same a sum double the amount of interest so paid; provided, 
that such action shall be brought within two years after the payment of 
said interest; and provided, that before any suit may be brought to 
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recover such usurious interest, the party bringing suit must make written 
demand for return of said interest so paid. 

History: En. Sec. 2, Ch. 36, L. 1913. 


Amount of penalty under statutes 
authorizing recovery of double amount of 


interest paid, see note in 3 Ann. Cas. 849. 
Recovery of money paid as usury, see 
notes in 54 Am. Dec. 400; 22 A. S. R. 41. 


7728. Interest becomes part of principal, when. The parties may, in 
any contract in writing whereby any debt is secured to be paid, agree 
that if the interest on such debt is not punctually paid, it shall become a 
part of the principal, and thereafter bear the same rate of interest as the 


principal debt. 


History: En. Sec. 2587, Civ. C. 1895; 
re-en. Sec. 5213, Rev. C. 1907. Cal. Civ. C. 
Sec. 1919. 


This section does not affect notes or 
agreements made before its adoption in 
1895, when there was no statute on the 
subject of usury, and parties were at 
liberty to fix the rate of interest. Stan- 
ford v. Coram, 26 Mont. 285, 294, 67 Pace. 
1005, 


Interest on overdue interest as usury, 
see note in 13 Ann. Cas. 151. 


Annual rests on book accounts, see note 
in 5 A. L. R. 551. 


Validity of agreement to pay interest 
on interest made after or before interest 
becomes due, see notes in 18 L. R. A. 
(N. S.) 633; 33 L. R. A. (N. S.) 296. 


7729. Interest—Judgment. Interest is payable on judgments recov- 
ered in the courts of this state at the rate of eight per cent. per annum, 
and no greater rate, but such interest must not be compounded in any 


manner or form. 


History: En. Sec. 2588, Civ. C. 1895; 
amd. Sec. 1, p. 125, L. 1899; re-en. Sec. 
5214, Rev. C. 1907. Cal. Civ. C. Sec. 1920. 


A judgment rendered prior to the date 
when the amendment to this section went 
into effect bore interest at the rate of ten 
per cent. until that date, and only eight 
per cent. thereafter. Stanford v. Coram, 
28 Mont. 288, 291, 72 Pac. 655. 

This section is not unconstitutional as 
affecting a contract right. Stanford v. 
Coram, 28 Mont. 288, 291, 72 Pac. 655. 

After decree in a foreclosure suit the 


mortgage debt became merged in the judg- 
ment, and in a subsequent action, looking 
to the redemption of the property, interest 
was properly allowed at eight per cent. 
per annum. Toole v. Weirick, 39 Mont. 
359, 365, 102 Pac. 590. 

Cited or applied as section 5214, Revised 
Codes, in Gallatin Valley Electric Ry. 
v. Neible et al., 57 Mont. 27-40, 186 Pac. 
689. 


Modification of judgment on appeal as 
affecting right to interest, see note in 
Ann, Cas. 1917C, 413, 


CHAPTER 29. 
HIRING IN GENERAL. 


Section 7730. 
7731. 
7732. 
7733. 
7734, 
7735. 
7736. 
7737. 
7738. 
7739. 
7740. 


7730. Hiring defined. 


Hiring Defined. 

Products of Thing. 

Quiet Possession. 

Degree of Care, etc., on Part of Hirer. 
Must Repair Injuries, ete. 

Things Let for a Particular Purpose. 
When Letter May Terminate the Hiring. 
When Hirer May Terminate the Hiring. 
When Hiring Terminates. 

When Terminated by Death, etc., of Party. 
Apportionment of Hire. 


Hiring is a contract by which one gives to 


another the temporary possession and use of property, other than money, 
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for reward, and the latter agrees to return the same to the former at a 
future time. 


History: En. Sec. 2600, Civ. C. 1895; re-en. Sec. 5215, Rev. C. 1907. Cal. Civ. C. 
Sec. 1925. Field Civ. C. Sec. 979. 


7731. Products of thing. The products of a thing hired, during the 
hiring, belong to the hirer. 


History: En. Sec. 2601, Civ. C. 1895; action to recover possession of a mare and 
re-en. Sec. 5216, Rev. C. 1907. Cal. Civ. C. her colt, where there is nothing to show 
Sec. 1926. Field Civ. C. Sec. 980. that the plaintiff was a hirer of the dam. 

Frank vy. Symons, 35 Mont. 56, 62, 88 Pac. 

This section has no application in an 561. 


7732. Quiet possession. An agreement to let upon hire binds the letter 
to secure to the hirer the quiet. possession of the thing hired, during the 
term of the hiring, against all persons lawfully claiming the same. 


History: En. Sec. 2602, Civ. C. 1895; re-en. Sec. 5217, Rev. C. 1907. Cal. Civ. C. 
Sec. 1927. Field Civ. C. Sec. 981. 


7733. Degree of care, etc., on part of hirer. The hirer of a thing 
must use ordinary care for its preservation in safety and in good condition. 


History: En. Sec. 2603, Civ. C. 1895; Liability of bailee for loss of goods by 
re-en. Sec. 5218, Rev. C. 1907. Cal. Civ. C. burglary, see note in 4 Ann. Cas. 1085. 
Sec. 1928. Field Civ. C. Sec. 982. Liability of hirer of personal property 


Liability of bailee for misuser of thing to third persons, see note in 92 A.S8. R, 547. 


bailed, see note in 12 Am. Dec. 619. 


7734. Must repair injuries, etc. The hirer of a thing must repair all 
deteriorations or injuries thereto occasioned by his ordinary negligence. 


History: En. Sec. 2604, Civ. C. 1895; Codes, in Mitchell v. Henderson, 37 Mont. 
re-en. Sec. 5219, Rev. C. 1907. Cal. Civ. C. 515, 519, 97 Pace. 942. 
Sec. 1929. Field Civ. C. Sec. 983. 


Duty of bailor as to repair of subject of 
Cited or applied as section 5219, Revised ailment for use, see note in 52 L. R. A. 
(N. S.) 412. 


7735. Things let for a particular purpose. When a thing is let for a 
particular purpose, the hirer must not use it for any other purpose; and 
if he does, the letter may hold him responsible for its safety during such 
use in all events, or may treat the contract as thereby rescinded. 


History: En. Sec. 2605, Civ. C. 1895; Liability of bailee under special terms 
re-en. Sec. 5220, Rev. C. 1907. Cal. Civ. C. of contract for care or return of subject 
Sec. 1930. Field Civ. C. Sec. 984. of bailment, see note in L. R. A. 1915B, 

295. 


7736. When letter may terminate the hiring. The letter of a thing 
may terminate the hiring and reclaim the thing before the end of the 
term agreed upon: 

1. When the hirer uses or permits a use of the thing hired in a manner 
contrary to the agreement of the parties; or, 

2. When the hirer does not, within a reasonable time after request, 
make such repairs as he is bound to make. 


History: En. Sec. 2606, Civ. C. 1895; re-en. Sec. 5221, Rev. C. 1907. Cal. Civ. C. 
Sec. 1931. Field Civ. C. Sec. 985. 


7737. When hirer may terminate the hiring. The hirer of a thing 
may terminate the hiring before the end of the term agreed upon: 
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1. When the letter does not, within a reasonable time after request, 
fulfil his obligations, if any, as to placing and securing the hirer in the 
quiet possession of the thing hired, or putting it into good condition, or 
repairing; or, ; 

; 2. When the greater part of the thing hired, or that part which was 
and which the letter had at the time of the hiring reason to believe was 
the material inducement to the hirer to enter into the contract, perishes 
from any other cause than the ordinary negligence of the hirer. 


History: En. Sec. 2607, Civ. C. 1895; re-en. Sec. 5222, Rev. C. 1907. Cal. Civ. C. 
Sec. 1932. Field Civ. C. Sec. 986. 


vy 7738. When hiring terminates. The hiring of a thing terminates: 

1. At the end of the term agreed upon; 

2. By the mutual consent of the parties; 

3. By the hirer acquiring a title to the thing hired superior to that of 
the letter; or, 

4. By the destruction of the thing hired. 


History: En. Sec. 2608, Civ. C. 1895; re-en. Sec. 5223, Rev. C. 1907. Cal. Civ. C. 
Sec. 1933. Field Civ. C. Sec. 987. 


/ 7739. When terminated by death, etc. of party. If the hiring of a 
thing is terminable at the pleasure of one of the parties, it is terminated 
by notice to the other of his death or incapacity to contract. In other 
cases it is not terminated thereby. 


History: En. Sec. 2609, Civ. C. 1895; re-en. Sec. 5224, Rev. C. 1907. Cal. Civ. C. 
Sec. 1934. Field Civ. C. Sec. 988. 


7740. Apportionment of hire. When the hiring of a thing is termin- 
ated before the time originally agreed upon, the hirer must pay the due 
proportion of the hire for such use as he has actually made of the thing, 
unless such use is merely nominal, and of no benefit to him. 


History: En. Sec. 2610, Civ. C. 1895; re-en. Sec. 5225, Rev. C. 1907. Cal. Civ. C. 
Sec. 1935. Field Civ. C. Sec. 989. , 


CHAPTER 380. 
HIRING OF REAL PROPERTY—OF PERSONAL PROPERTY. 


Section 7741. Lessor to Make Dwelling-house Fit for Its Purpose. 
7742. When Lessee May Make Repairs, etc. 
7743. Term of Hiring When No Limit Is Fixed. 
7744. Hiring of Lodgings for Indefinite Term. 
7745. Renewal of Lease by Lessee’s Continued Possession. 
7746. Notice to Quit. 
7747. Rent—When Payable. 
7748. Attornment of a Tenant to a Stranger. 
7749. Tenant Must Deliver Notice Served on Him. 
7750. Letting Parts of Rooms Forbidden. 
7751. Obligations of Letter of Personal Property. 
7752. Ordinary Expenses, 
7753. Extraordinary Expenses. 
7754. Return of the Thing Hired. 
7755. Charter-party Defined. 


7741. Lessor to make dwelling-house fit for its purpose. The lessor 
of a building intended for the occupation of human beings must, in the 
absence of an agreement to the contrary, put it into a condition fit for 
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such occupation, and repair all subsequent dilapidations thereof which 
render it untenantable, except such as are mentioned in section 7734. 


History: En. Sec. 2620, Civ. C. 1895; 
re-en. Sec. 5226, Rev. C. 1907. Cal. Civ. C. 
Sec. 1941. Based on Field Civ. C. Sec. 990. 


This section is confined to property used 
for dwelling-house purposes, and is not 
applicable to business property. Landt v. 
Schneider, 31 Mont. 15, 18, 77 Pac. 307. 
See York v. Stewart, 21 Mont. 515, 55 Pac. 
29, for decision prior to enactment of this 
statute. 

Instruction held unwarranted under 
facts of case. Mitchel! v. Henderson, 37 
Mont. 515, 519, 97 Pac. 942. 

This section and the following were 
taken from California, and the construc- 
tion placed upon them is to the effect that, 
if the landlord fails to repair after notice, 
the tenant may himself repair, within a 
certain limit, or move out; but he has 


7742. When lessee may make repairs, etc. 


no redress in damages for injury to per- 
son or property consequent upon the land- 
lord’s failure to repair. Bush vy. Baker, 
51 Mont. 326, 335, 152 Pae. 750; Dier v. 
Mueller, 53 Mont. 288, 291, 163 Pac. 466. 


For articles on “Landlord and Tenant,” 
see Cal. Jur. and 16 RB. C. L. 509. 

Necessity of notice by tenant to land- 
lord of need of repair during term, see 
note in Ann. Cas. 1912B, 353. 

Non-habitability of leased dwelling or 
apartment because of want of repair, see 
note in 4 A, L, R. 1472. 

Effect of non-habitability of leased 
dwelling or apartment, see note in 13 
A. L. R. 818. 

Implied covenant by landlord as to fit- 
ness of premises for purpose intended, 
see note in 33 L. R. A. 449. 


If, within a reasonable 


time after notice to the lessor of dilapidations which he ought to repair, 
he neglects to do so, the lessee may repair the same himself, where the 
costs of such repairs do not require an expenditure greater than one 
month’s rent of the premises, and deduct the expenses of such repairs 
from the rent, or the lessee may vacate the premises, in which case he 
shall be discharged from further payment of rent, or performance of 
other conditions. 


History: En. Sec. 2621, Civ. C. 1895; 
re-en. Sec. 5227, Rev. C. 1907. Cal. Civ. C. 
Sec. 1942. Based on Field Civ. C. Sec. 991. 


Cited or applied as section 2621, Civil 


Code, in Landt v. Schneider, 31 Mont. 15, 
18, 77 Pac. 307; as section 5227, Revised 
Codes, in Bush v. Baker, 51 Mont. 326, 
336, 152 Pac. 750; in Dier v. Mueller, 53 
Mont. 288, 291, 163 Pac. 466. 


7743. Term of hiring when no limit is fixed. A hiring of real prop- 
erty, other than lodgings and dwelling-houses, in places where there is 
no usage on the subject, is presumed to be for one year from its com- 
mencement, unless otherwise expressed in the hiring. 


History: En. Sec. 2622, Civ. C. 1895; 
re-en. Sec. 5228, Rev. C. 1907. Cal. Civ. C. 
Sec. 1943. 


Where a store building is leased, and 


there is no testimony of any usage on the 
subject, the lease is presumed to run for 
at least one year. Giovanetti v. Schab, 
41 Mont. 297, 302, 109 Pac. 141. 


7744, Hiring of lodgings for indefinite term. A hiring of lodgings or 
a dwelling-house for an unspecified time is presumed to have been made_ 
for such length of time as the parties adopt for the estimation of the rent. 
Thus a hiring at a monthly rate of rent is presumed to be for one month. 
In the absence of any agreement respecting the length of time or the 
rent, the hiring is presumed to be monthly. 


History: En. Sec. 2623, Civ. C. 1895; re-en. Sec. 5229, Rev. C. 1907. Cal. Civ. C. 
Sec. 1944. Based on Field Civ. C. Sec. 993. 


7745. Renewal of lease by lessee’s continued possession. If a lessee 
of real property remains in possession thereof after the expiration of the 
hiring, and the lessor accepts a rent from him, the parties are presumed 
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to have renewed the hiring on the same terms and for the same time, | 
not exceeding one month, when the rent is payable monthly, nor in any 
case one year. 


History: En. Sec. 2624, Civ. C. 1895; re-en. Sec. 5230, Rev. C. 1907. Cal. Civ. C. 
Sec. 1945. Based on Field Civ. C. 994. 


7746. Notice to quit. A hiring of real property, for a term not 
specified by the parties, is deemed to be renewed as stated in the last 
section, at the end of the term implied by law, unless one of the parties 
gives notice to the other of his intention to terminate the same, at least 
as long before the expiration thereof as the term of the hiring itself, not 
exceeding one month. 


Related sections: 6744, 6746, 8694, 8695, Necessity and sufficiency of notice to 
9889, 9890. quit, see notes in 42 Am. Dec. 125; 8 Ann. 
History: En. Sec. 2625, Civ. C. 1895; Cas. 1144. 
re-en. Sec. 5231, Rev. C. 1907. Cal. Civ. C. Designation of time of termination of 


Sec. 1946. Based on Field Civ. C. Sec. 995. tenancy in tenant’s notice to quit, see note 
in 4 Ann. Cas. 628. 


7747. Rent—When payable. When there is no usage or contract to 
the contrary, rents are payable at the termination of the holding, when 
it does not exceed one year. If the holding is by the day, week, month, 
quarter, or year, rent is payable at the termination of the respective 
periods, as it successively becomes due. 


History: En. Sec. 2626, Civ. C. 1895; Time of day when rent is payable, see 
re-en. Sec. 5232, Rev. C. 1907. Cal. Civ. C. note in Ann. Cas. 1912D, 387. 
Sec. 1947. Constitutionality of rent laws, see note 


in 11 A. L. RB. 1252. 


7748. Attornment of a tenant to a stranger. The attornment of a 
tenant to a stranger is void unless it is made with the consent of the 
landlord, or in consequence of a judgment of a court of competent 
jurisdiction. 

History: En. Sec. 48, p. 487, Bannack Attornment of tenant and its effect, see 
Stat; re-en. Sec. 48, p. 403, Cod. Stat. 1871; note in 89 A. S. R. 101. 
re-en. Sec. 225, 5th Div, Rev. Stat. 1879; Effect as to landlord of attornment to 
re-en. Sec. 283, 5th Div. Comp. Stat. 1887; third person pursuant to judgment against 
- re-en. Sec. 2627, Civ. C. 1895; re-en. Sec. tenant, see note in 5 Ann. Cas. 62, 
5233, Rev. C. 1907. Cal. Civ. C. Sec. 1948. 


7749. Tenant must deliver notice served on him. Every tenant who 
receives notice of any proceeding to recover the real property occupied 
by him, or the possession thereof, must immediately inform his landlord 
of the same, and also deliver to the landlord the notice, if in writing, and 
is responsible to the landlord for all damages which he may sustain by 
reason of any omission to inform him of the notice, or to deliver it to him 
if in writing. 

History: En. Sec. 2628, Civ. C. 1895; re-en. Sec. 5234, Rev. C. 1907. Cal. Civ. C. 
Sec. 1949. Based on Field Civ. C. Sec. 997. 


7750. Letting parts of rooms forbidden. One who hires part of a 
room for a dwelling is entitled to the whole of the room, notwithstanding 
any agreement to the contrary; and if a landlord lets a room as a dwelling 
for more than one family, the person to whom he first lets any part of it 
is entitled to the possession of the whole room for the term agreed upon, 
and every tenant in the building, under the same landlord, is relieved 
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from all obligation to pay rent to him while such double letting of any 
room continues. 


History: En. Sec. 2629, Civ. C. 1895; re-en. Sec. 5235, Rev. C. 1907. Cal. Civ. C. 
Sec. 1950. Based on Field Civ. C. Sec. 998. 


7751. Obligations of letter of personal property. One who lets per- 
sonal property must deliver it to the hirer, secure his quiet enjoyment 
thereof against all lawful claimants, put it into a condition fit for the 
purpose for which he lets it, and repair all deteriorations thereof not. 
occasioned by the fault of the hirer and not the natural result of its use. 

History: En. Sec. 2640, Civ. C. 1895; re-en. Sec. 5236, Rev. C. 1907. Cal. Civ. C. 
Sec. 1955. Field Civ. C. Sec. 999. 

7752. Ordinary expenses. A hirer of personal property must bear all 
such expenses concerning it as might naturally be foreseen to attend it 
during its use by him. All other expenses must be borne by the letter. 

History: En. Sec. 2641, Civ. C. 1895; re-en. Sec. 5237, Rev. C. 1907. Cal. Civ. C. 
Sec, 1956. Field Civ. C. Sec. 1000. 

7753. Extraordinary expenses. If a letter fails to fulfil his obligations, 
as prescribed by section 7751, the hirer, after giving him notice to do so, 
if such notice can conveniently be given, may expend any reasonable 
amount necessary to make good the letter’s default, and may recover 
such amount from him. 

History: En. Sec. 2642, Civ. C. 1895; re-en. Sec. 5238, Rev. C. 1907. Cal. Civ. C. 
Sec. 1957. Field Civ. C. Sec. 1001. 

7754. Return of the thing hired. At the expiration of the term for 
which personal property is hired, the hirer must return it to the letter at 
the place contemplated by the parties at the time of hiring; or, if no 
particular place was so contemplated by them, at the place at which it. 
was at that time. 

History: En. Sec. 2643, Civ. C. 1895; re-en. Sec. 5239, Rey. C. 1907. Cal. Civ. C. 
Sec. 1958. Field Civ. C. Sec. 1002. 

7755. Charter—Party defined. The contract by which a ship is let 
is termed a charter-party. By it the owner may either let the capacity 
or burden of the ship, continuing the employment of the owner’s master, 
erew, and equipments, or may surrender the entire ship to the charterer, 
who then provides them himself. The master or part owner may be a 
charterer. 


History: En. Sec. 2644, Civ. C. 1895; re-en. Sec. 5240, Rev. C. 1907. Cal. Civ. C. 
Sec. 1959. Field Civ. C. Sec. 1003. 


CHAPTER 31. 
OBLIGATIONS OF EMPLOYER. 


Section 7756. Employment Defined. 
7757. When Employer Must Indemnify Employee. 
7758. When Not. 
7759. Employer to Indemnify for His Own Negligence. 
7760. Railway Corporations—Vice-principals. ; 
7761. Mines, Mills, and Smelters—Vice-principals. = 
7762. Contract of Insurance Not to Relieve Employer. 
7763. Mining Companies Liable for Negligence of Certain Employees. 
7764. Contract of Insurance No Bar to Recovery. 
7765. Survival of Action. 
7766. Railway Corporations Liable for Negligence of Fellow Servant. 
7767. Survival of Action. 
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OBLIGATIONS OF EMPLOYER. 

7756. Employment defined. The contract of employment is a contract 
by which one, who is called the employer, engages another, who is called 
the employee, to do something for the benefit of the employer, or of a 
third person. 


History: En. Sec. 2650, Civ. C. 1895; re-en. Sec. 5241, Rev. C. 1907. Cal. Civ. OC. 
Sec. 1965. Field Civ. C. Sec. 1004. 


7757. When employer must indemnify employee. An employer must 
indemnify his employee, except as prescribed in the next section, for ‘all 
that he necessarily expends or loses in direct consequence of the discharge 
of his duties as such, or of his obedience to the directions of the employer, 
even though unlawful, unless the employee, at the time of obeying such 


directions, believed them to be unlawful. 


History: En. Sec. 2660, Civ. C. 1895; 


re-en. Sec. 5242, Rev. C. 1907. Cal. Civ. C. 


Sec. 1969. Field Civ. C. Sec. 1005. 


This section and the two following sec- 
tions are directly applicable to cases aris- 
ing between master and servant on ac- 
count of personal injuries sustained by the 
latter in the course of his employment. 
Hardesty v. Largey Lumber Co., 34 Mont. 
151, 164, 86 Pac. 29; John v. Northern 


Pacific Ry. Co., 42 Mont. 18, 34, 111 Pae. 
632. 

Cited or applied as section 2660, Civil 
Code, in Coulter v. Union Laundry Co., 
34 Mont. 590, 605, 87 Pac. 973; as section 
5242, Revised Codes, in Michalsky v. Cen- 
tennial Brewing Co., 48 Mont. 1, 13, 134 
Pac 307. 


For articles on “Master and Servant,” 
see Cal. Jur. and 18 R. C. L. 480. 


7758. When not. An employer is not bound to indemnify his employee 
for losses suffered by the latter in consequence of the ordinary risks of the 


business in which he is employed. 
History: En. Sec. 2661, Civ. C. 1895; 


re-en. Sec. 5243, Rev. C. 1907. Cal. Civ. C. 
Sec. 1970. Based on Field Civ. C. Sec. 1006. 


A servant is conclusively presumed to 
have assumed the ordinary risks of the 
employment. This is a part of his con- 
tract of service. Beyond this he does not 
assume any risk, except by express agree- 
ment, or where the circumstances are such 
that he must be presumed to have done 
so from the fact that he continued in 
the employment, though the extraordinary 
danger was known to him, or was so 
obvious that he must be presumed to have 
had knowledge of it. Schroder v. Mon- 
tana Iron Works, 38 Mont. 474, 478, 100 
Rae: 619: 

The servant assumes the ordinary risks 
of his employment, but such assumption 
of risk implies knowledge by the servant, 


7759. Employer to indemnify for his own negligence. 


or his having the means of knowledge, 
and his appreciation of the danger. Mo- 


relli v. Twohy Bros. Co., 54 Mont. 366, 


375, 170 Pace. 757. 


Cited or applied as section 2661, Civil 
Code, in Hardesty v. Largey Lumber Co., 
34 Mont. 151, 161, 86 Pac. 29; Coulter v. 
Union Laundry Co., 34 Mont. 590, 604, 
87 Pac. 973; as section 5243, Revised 
Codes, in Michalsky vy. Centennial Brew- 
ing Co., 48 Mont. 1, 13, 134 Pace. 307. 


Risks assumed by servant, see note in 
52 Am. Rep. 737. 

Assumption of risk of defects in com- 
mon tools, see note in 7 Ann. Cas. 342. 

Repairs promised by master as affecting 
servant’s assumption of risk, see notes in 
4 Ann. Cas. 153; 9 Ann. Cas, 1011; Ann. 
Cas. 1913C, 505. 


An employer 


must in all cases indemnify his employee for losses caused by the former’s 


want of ordinary care. 


History: En. Sec. 2662, Civ. C. 1895; 
re-en. Sec. 5244, Rev. C. 1907. Cal. Civ. C. 
Sec. 1971. Field Civ. C. Sec. 1007. 


This section is directly applicable to 
eases arising between master and servant 
on account of personal injuries sustained 
by the latter in the course of his employ- 


ment, and an instruction embodying it is 
properly submitted to the jury. Hardesty 
v. Largey Lumber Co., 34 Mont. 151, 164, 
86 Pace. 29; John vy. Northern Pacifie Ry. 
Co., 42 Mont. 18, 34, 111 Pac. 632; Wal- 
lace v. Chicago, Milwaukee & Puget Sound 
Ry. Co., 52 Mont. 345, 352, 157 Pae. 955. 
In an action for personal injuries al- 
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leged to have been sustained by plaintiff, 
a laundry employee, while working on a 
patently defective mangle, the evidence, 
in view of this section, held not to pre- 
clude defendant from offering any defense, 
though he did not use ordinary care in fur- 
nishing ordinarily safe machinery. Coulter 
v. Union Laundry Co., 34 Mont. 590, 600, 
87 Pac. 973. See Leary v. Anaconda Cop- 
per Min. Co., 36 Mont. 157, 165, 92 Pac. 
477; Osterholm v. Boston & Montana Con. 
C. & S. Min. Co., 40 Mont. 508, 524, 107 
Pac. 499; Fotheringill v. Washoe Copper 
Co., 43 Mont. 485, 599, 117 Pac. 86. 

Degrees of negligence are recogniz: ' in 
this state. John v. Northern Pac. Ry. Co., 
42 Mont. 18, 29, 111 Pac. 632. ' 

A master owes the same duty to his 
servant that a carrier owes to an unpaid 
passenger; that is, to exercise ordinary 
care for his safety. John v. Northern 
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Pacific Ry. Co., 42 Mont. 18, 34, 111 Pae. 
632. 

Where the doctrine of the maxim “res 
ipsa loquitur” may be invoked to raise a 
presumption of want of care, it is want of 
ordinary care to which reference is made. 
John y. Northern Pacific Ry. Co., 42 Mont. 
18, 34, 111 Pac. 632. 


Cited or applied as section 5244, Revised _ 


Codes, in Cummings v. Reins Copper Co., 
40 Mont. 599, 617, 107 Pace. 904. 


Liability of master to servant for in- 
juries due to defective machinery or mate- 
rials, see notes in 77 Am. Dec. 218; 98 
A. 8S. R. 289. 

Res ipsa loquitur doctrine as applicable 
to relation of master and servant, see 
notes in Ann. Cas. 1914D, 94; Ann. Cas. 
1915C, 515; Ann. Cas. 1916B, 752. 


7760. Railway corporation—Vice-principals. Every railway corpora- 
tion, including electric railway corporations, doing business in this state, 
shall be lable for all damages sustained by an employee thereof, within 
this state, without contributing negligence on his part, when such damages 
are caused by the negligence of any train dispatcher, telegraph operator, 
superintendent, master mechanic, yardmaster, conductor, engineer, motor- 
man, or of any other employee who has superintendence of any stationary 


or hand signal. 


Related section: 7766. 
History: En. Sec. 1, Ch. 83, L. 1903; 
re-en. Sec. 5245, Rev. C. 1907. 


Under either of the fellow-servant acts, 
a complaint, in an action by a switchman 
against a railway company for personal 
injuries, alleging that “the defendant com- 
pany so carelessly and negligently man- 
aged, operated, and ran” a train of cars 
as to seriously injure him, was insuffi- 
cient, in the absence of an allegation that 
recovery was sought on account of the 
negligence of one for whose fault the 
statute imposes a liability on the master, 
to admit proof showing that plaintiff’s 
injuries were brought about by the careless 
and negligent acts of the engineer in 
charge of the train in question. Kelly v. 
Northern Pacific Ry. Co., 35 Mont. 243, 
250, 88 Pac. 1009. 

Where a servant relies for recovery of 
damages for personal injuries upon the 
provisions of either of the fellow-servant 
acts, creating a liability on the part of the 
master where none existed before their 
enactment, he must set forth in ordinary 
and concise language a statement of facts 
showing his right to recover under such 
special statute. Kelly v. Northern Pacific 
Ry. Co., 35 Mont. 243, 255, 88 Pac. 1009; 
Miley v. Northern Pacific Ry. Co., 41 
Mont. 51, 54,108 Pace. 5; Thurman v. Pitts- 
burg & Montana Copper Co., 41 Mont. 141, 
150, 108 Pac. 588. See Beeler v. Butte & 


London C. D. Co., 41 Mont. 465, 472, 110 
Pae. 528; Kinsel v. North Butte Mining 
Co., 44 Mont. 445, 466, 120 Pac. 797; Melz- 
ner v. Raven Copper Co., 47 Mont. 351, 
357, 132 Pac. 552; Kirk v. Smith, 48 Mont. 
489, 492, 1388 Pac. 1088. 


This statute constitutes a valid exercise 
of legislative power. Lewis v. Northern 
Pe Ry. Co., 36 Mont. 207, 212, 92 Pae. 

The general purpose of this act being 
to protect railroad employees in their par- 
ticularly hazardous employment, it can- 
not be held to violate the equal protec- 
tion of the law clause of the United States 
constitution, under the rule of statutory 
construction that, where the general pur- 
pose of a statute has been ascertained, 
general words may be restricted to a par- 
ticular meaning, or those of a restricted 
meaning expanded so as to embrace the 
general purpose and effectuate it, by hold- 
ing that the expression “railway corpora- 
tion,” found in the above section, includes 
all persons, both individual and corporate, 
engaged in operating railways. Lewis v. 
Northern Pacific Ry. Co., 36 Mont. 207, 
218, 92 Pac. 469. 

Cited or applied as Laws of 1903, p. 156, 
in Cunningham v. Northwestern Improve- 
met Co., 44 Mont. 180, 216, 119 Pae. 554, 


Kind of railroad intended by constitu- 
tional or statutory provision abrogating 
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fellow-servant doctrine, see notes in 8 
Ann. Cas. 1086; Ann. Cas. 1912D, 648; 
17 lL. R.A. (N. 8.) 117; 45 TL. BR. A. 
(N. 8.) 841. 
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Employees within meaning of statute 
abrogating fellow-servant doctrine with 
respect to railroads, see notes in 11 Ann. 
Cas. 924; 17 Ann. Cas. 514. 


7761. Mines, mills, and smelters—Vice-principals. Every company, 
corporation, or individual, operating any mine, smelter, or mill for the 
refining of ores, shall be liable for all damages sustained by an employee 
thereof within this state, without contributing negligence on his part, 
when such damage is caused by the negligence of any superintendent, 
foreman, shift-boss, hoisting or other engineer, or cranemen. 

History: En. Sec. 2, Ch. 83, L. 1903; re-en. Sec. 5246, Rev. C. 1907. 


7762. Contract of insurance not to relieve employer. No contract of 
insurance, relief, benefit, or indemnity in case of injury or death, nor any 
other contract entered into, either before or after the injury, between the 
person injured and any of the employers named in this act, shall constitute 
any bar or defense to any cause of action brought under the provisions 
of this act. 

History: En. Sec. 3, Ch. 83, L. 1903; re-en. Sec. 5247, Rev. C. 1907. 

7763. Mining companies liable for negligence of certain employees. 
Every company, corporation, or individual, operating any mine, smelter, 
or mill for the refining of ores, shall be hable for any damages sustained 
by any employees thereof within this state, without contributing negligence 
on his part, when such damage is caused by the negligence of any super- 


intendent, foreman, shift-boss, hoisting or other engineer, or cranemen. 


History: En. Sec. 1, Ch. 23, L. 1905; 
re-en. Sec. 5248, Rev. C. 1907. 


The purpose and effect of this section 
declared in Thurman v. Pittsburg & Mon- 
tana Copper Co., 41 Mont. 141, 150, 108 
Pac. 588; Beeler v. Butte & London C. D. 
Co., 41 Mont. 465, 472, 110 Pac. 528; Melz- 
ner v. Raven Copper Co., 47 Mont. 351, 
357, 132 Pac. 552. 

Where a servant relies for recovery for 
personal injuries on a special statute creat- 
ing a liability on the part of the master 
where none existed before, he must set 
forth, in ordinary and concise language, a 
statement of facts showing his right to 
recover under that statute. Thurman v. 
Pittsburg & Montana Copper Co., 41 Mont. 
141, 150, 108 Pac. 588. 

A complaint which charged defendant 
company and its foreman with primary 
negligence in failing to use ordinary, care 
to furnish plaintiff a safe place to work, 
and did not allege any specific acts of 
negligence on the part of the foreman 
imputable to the master, failed to state a 
cause of action falling within this section. 
Thurman v. Pittsburg & Montana Copper 
Co., 41 Mont. 141, 151, Pac. 588. 

In an action to recover damages for 
personal injuries, brought under this sec- 
tion, plaintiff held to have made out a 
prima facie case upon which to go to the 
jury, upon the question whether a timber 


which, in falling, produced the injury, was 
eaused to fall by a shift-boss of defend- 
ant company, and whether such person 
occupied the position of shift-boss. John- 
son v. Butte & Superior Copper Co., 41 
Mont. 158, 167, 108 Pac. 1057. 

The term “shift-boss,” as used in this. 
section, means a master workman who 
directs the operations of a set of men who 
work in turn with other sets. Johnson v. 
Butte & Superior Copper Co., 41 Mont. 158, 
170, 108 Pace. 1057. 

The fact that the negligent act of a 
shift-boss, which caused the injury, was 
not connected with the work of directing 
the men under him, but was committed 
while doing the work of one of his sub- 
ordinates, does not relieve the operator 
from liability; so long as the act is done 
in the due course of his employment, the 
master is responsible, whether done in the 
discharge of delegable or non-delegable 
duties. Johnson y. Butte & Superior Cop- 
per Co., 41 Mont. 158, 171, 108 Pac. 1057. 

An action brought under this section 
and the two following sections, to recover 
damages for injuries to a mine employee, 
does not fall within the category of those 
founded “upon a liability created by stat- 
ute,’ mentioned in the statute of limita- 
tions as being barred unless brought with- 
in two years. Beeler v. Butte & London 
C. D. Co., 41 Mont. 465, 472, 110 Pace. 528. 

Evidence, circumstantial in character, 
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held sufficient under the provisions of this 
and the next two succeeding sections in 
Beeler vy. Butte & London C. D. Co., 41 
Mont. 465, 473, 110 Pae. 528. 

Where the negligence of a fellow-servant 
is relied upon, the injured servant must 
declare upon the statute, and cannot re- 
cover in a common-law action. Kinsel v. 
North Butte Mining Co., 44 Mont. 445, 
466, 120 Pac. 797. 

The plaintiff, in an action under this 
section, need not allege in his complaint 
that the injury sustained was caused “with- 
out contributing negligence on his part,” 
such negligence being matter of defense 
to be asserted and shown by defendant 
employer unless made apparent by plain- 
tiff's own pleading or proof. Melzner v. 
Raven Copper Co., 47 Mont. 351, 357, 132 
Pae. 552. 

An action under this section is not a 
“purely statutory action.” Melzner v. 
Raven Copper Co., 47 Mont. 351, 357, 132 
iEByes te 

The phrase, “without contributing neg- 
ligence on his -part,’ as used in this sec- 
tion, is a mere proviso or qualifying 
clause, inserted to forestall any possible 
interpretation of the statute as also abol- 
ishing the defense of contributory negli- 


7764. Contract of insurance no bar to recovery. 
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gence. Melzner v. Raven Copper Co., 47 
Mont. 351, 358, 132 Pac. 552. 

Where the verdict in an action for 
wrongful death brought jointly against a 
mine operator and a hoisting engineer 
under this section, by which the former is 
made responsible for injuries to his em- 
ployees under the maxim respondeat supe- 
rior, was silent as to the engineer, the 
failure of the jury to find as to him was 
not a finding of non-negligence on his part, 
but should be regarded as no finding as 
to him. Melzner v. Raven Copper Co., 47 
Mont. 351, 358, 132 Pace. 552. 


Care required of. mine owner with 
respect to safety of employees, see note 
in 87 A. 8. R. 561. 

Liability of mine owner to servant for 
injury caused by falling of roof of mine, 
see note in Ann. Cas. 1912B, 577. 

Liability of mine owner to servant for 
injuries caused by premature explosion, 
see note in Ann. Cas. 1913C, 954. 

Liability of mine owner for injuries to 
employee caused by negligence of mine 
boss or foreman employed pursuant to 
statute, see notes in 10 Ann. Cas, 747; 
19 Ann. Cas. 514. 


No contract of insur- 


ance, relief, benefit, or indemnity in case of injury or death, nor any other 
contract entered into before the injury, between the person injured and 
any of the employers named in this act, shall constitute any bar or defense 


to any cause of action brought under the provision of this act. 


History: Hn. Sec. 2, Ch. 23, L. 1905; 
re-en. Sec. 5249, Rev. C. 1907. 


Cited or applied as section 5249, Revised 


Codes, in Da Rin v. Casualty Company of 
America, 41 Mont. 175, 186, 108 Pac. 649; 
Beeler v. Butte & London OC. D. Co., 41 
Mont. 465, 472, 110 Pace. 528. 


7765. Survival of action. In case of the death of any such employees 
in consequence of any injury or damages so sustained, the right of action 
shall survive and may be prosecuted and maintained by their heirs or 


personal representatives. 


History: En. Sec. 3, Ch. 23, L. 1905; 
re-en. Sec. 5250, Rev. C. 1907. 


Under the express provision of this sec- 
tion, the right of action to recover dam- 
ages for injuries to a mine employee, 
alleged to have been caused by the negli- 
gence of a fellow-servant, survives to, and 
may be prosecuted and maintained by, the 
heirs or personal representatives of the 


deceased. Beeler v. Butte & London C. D. 
Co., 41 Mont. 465, 472, 110 Pac. 528. 


Validity of statute providing for sur- 
vival of action for personal injuries, see 
note in Ann. Cas. 1917E, 1171. 

Survivorship of actions, see note in 53 
Am. Rep. 525. 

Conflict of laws as to survival of actions, 
see notes in 6 Ann. Cas. 584; Ann. Cas. 


1914B, 114; 5 L. RB. A. (N. S.) 756. 


7766. Railway corporations liable for negligence of fellow-servant. 
Every person or corporation operating a railway or railroad in this state 
shall be liable for all damages sustained by any employee of such person 
er corporation in consequence of the neglect of any other employee or 
employees thereof, or by the mismanagement of any other employee or 
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employees thereof, and in consequence of the wilful wrongs, whether of 
commission or omission, of any other employee or employees thereof, when 
such neglect, mismanagement, or wrongs are in any manner connected 
with the use and operation of any railway or railroad on or about which 
they shall be employed, and no contract which restricts such liability shall 


be legal or binding. 


Related section: 7760. 
History: En. Sec. 1, Ch. 1, L. 1905; 
re-en. Sec. 5251, Rev. C. 1907. 


Under this section and sections 7767 and 
9086 the right of action accruing to an 
injured employee survives in ease of his 
death, and may be prosecuted to judg- 
ment by his representative, whether such 
employee has commenced action in his life- 
time or not. Dillon v. Great Northern Ry. 
Co., 38 Mont. 485, 496, 100 Pac. 960; Melz- 
ner v. Northern Pacific Ry. Co., 46 Mont. 
277, 286, 127 Pac. 1002. 

This section abolishes the fellow-servant 
rule. Moyse v. Northern Pacific Ry. Co., 
41 Mont. 272, 282, 108 Pac. 1062. 

In an action brought under this section 
by a freight conductor against his em- 
ployer, where it appeared that plaintiff, 
who, during the entire time when away 
from his home terminal, was subject to be 
called on duty and required to be within 
call, and who, though not required to do 
so under his contract of employment, was 
nevertheless expected to occupy the e@a- 
boose of his train at night, was, when 
injured in a collision while asleep in the 
caboose standing on a side-track, in the 
discharge of his duties, he did not occupy 
the position of a mere licensee, even 
though his pay had, for the time being, 
ceased, and would not begin again until 
called on duty. Moyse v. Northern Pa- 
cifie Ry. Co., 41 Mont. 272, 282, 108 Pac. 
1062. See Hollenback v. Stone & Webster 
Eng. Corp., 46 Mont. 559, 573, 129 Pac. 


7767. Survival of action. 


1058; Pryor v. Bishop, 234 Fed. 9, 14. 

While this section has to do exclusively 
with those persons who sustain toward 
each other the relation of master and 
servant, it does not undertake to define 
who those persons are, but merely imposes 
certain rights and liabilities upon them, 
leaving it to the courts to determine when 
persons have assumed the relation. Moyes 
v. Northern Pacific Ry. Co., 41 Mont. 272, 
283, 108 Pac. 1062. 


This section enlarges the common-law 
liability of persons or corporations operat- 
ing railroads.- Cunningham v. Northwest- 
ern Impr. Co., 44 Mont. 180, 216, 119 Pac. 
554. 

If a person is injured while employed 
by a railroad company engaged in inter- 
state commerce, and subsequently dies of 
his injuries, a right of action survives to 


-his personal representative, for the bene- 


fit of certain named beneficiaries, and the 
proper party plaintiff is the personal rep- 
resentative of the decedent; the right of 
recovery, however, is determinable by the 
provisions of the federal employer’s lia- 
bility act, which impliedly supersedes all 
state statutes on the subject. Melzner v. 
Northern Pac. Ry. Co., 46 Mont. 277, 288, 
127 Pac. 1002. 


Cited or applied as Session Laws of 1905, 
p. 1, in Kelly v. Northern Pacific Ry. Co., 
35 Mont. 243, 250, 88 Pac. 1009; as section 
5251, Revised Codes, in Thurman v. Pitts- 
burg & Montana Copper Co., 41 Mont. 141, 
150, 108 Pac. 588. 


In case of the death of any such employee 


in consequence of any injury or damage so sustained, the right of action 
shall survive and may be prosecuted and maintained by his heirs or per- 


senal representatives. 


History: En. Sec. 2, Ch. 1, L. 1905; 
Te-en. Sec. 5252, Rev. C. 1907. 


The provisions of this section and of the 
next preceding section constitute a sur- 
vival statute, and do not create a new 
cause of action in favor of the heirs for 
damages sustained by them by reason of 
the death of the deceased. Dillon v. Great 
Northern Ry. Co., 38 Mont. 485, 494, 100 
Pac. 960. 

Where, in an action brought by the heirs 
of a railroad employee, under the pro- 
visions of this section and the next pre- 
ceding one, to recover damages for the 
alleged killing of deceased, the agreed 
statement of facts showed that his death 


in a collision was instantaneous, there 
could not be any survival of an action in 
the heirs, since, the wrong and the death 
of decedent having been coincident in 
point of time, no cause of action ever ac- 
erued in his favor, and therefore none 
could survive in the heirs. Dillon v. Great 
Northern Ry. Co., 38 Mont. 485, 496, 100 
Pac. 960. 

Cited or applied as section 5252, Revised 
Codes, in Melzner v. Northern Pacific Ry. 
Co., 46 Mont. 277, 286, 127 Pac. 1002. 


Simultaneousness of injury and death 
as affecting survival of action, see notes in 
3 Ann..Cas. 54; Ann. Cas. 1915C, 613. 
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CHAPTER 82. 
OBLIGATIONS OF THE EMPLOYEE. 


Section 7768. Duties of Gratuitous Employee. 
7769. Same—By Special Request. 
7770. Same—Under Written Power of Attorney. 
7771. Duties of Employee for Reward. 
7772. Duties of Employee for His Own Benefit. 
7773. Contracts for Service Limited to Two Years. 
7774. Employee Must Obey Employer. 
7775. Employee to Conform to Usage. 
7776. Degree of Skill Required. 
7777. Must Use What Skill He Has. 
7778. What Belongs to Employer. 
7779. Duty to Account. 
7780. Employee Net Bound to Deliver Without Demand. 
7781. Preference to Be Given to Employers. 
7782. Responsibility of Employee for Substitute. 
7783. Responsibility for Negligence. 
7784. Surviving Employee. 
7785. Confidential Employment. 


7768. Duties of gratuitous employee. One who, without consideration, 
undertakes to do a service for another is not bound to perform the same, 
but if he actually enters upon its performance, he must use at least slight 
eare and diligence therein. 


History: En. Sec. 2670, Civ. C. 1895; Codes,in Neary v. Northern Pacific Ry. Co., 
re-en. Sec. 5253, Rev. C. 1907. Cal. Civ. C. 41 Mont. 480, 491, 110 Pace. 226; John v. 
Sec. 1975. Field Civ. C. Sec. 1008. Northern Pacific Ry. Co., 42 Mont. 18, 29, 


Cited or applied as section 5253, Revised 111 Pac. 632. 


7769. Same—By special request. One who, by his own special request, 
induces another to entrust him with the performance of a service, must 
perform the same fully. In other cases, one who undertakes a gratuitous 
service may relinquish it at any time. 


History: En. Sec. 2671, Civ. C. 1895; re-en. Sec. 5254, Rev. C. 1907. Cal. Civ. C. 
Sec. 1976. Field Civ. C. Sec. 1009. 


7770. Same—Under written power of attorney. A gratuitous employee, 
who accepts a written power of attorney, must act under it so long as it 
remains in force, or until he gives notice to his employer that he will 
not do so. 


History: En. Sec. 2672, Civ. C. 1895; re-en. Sec. 5255, Rev. C. 1907. Cal. Civ. C. 
Sec. 1977. Field Civ. C. Sec. 1010. 


7771. Duties of employee for reward. One who, for a good considera- 
tion, agrees to serve another, must perform the service, and must use 
ordinary care and diligence therein, so long as he is thus employed. 


History: En. Sec. 2673, Civ. C. 1895; re-en. Sec. 5256, Rev. C. 1907. Cal. Civ. C. 
Sec. 1978. Field Civ. C. Sec. 1011. 


7772. Duties of employee for his own benefit. One who is employed 
at his own request to do that which is more for his own advantage than 
for that of his employer, must use great care and diligence therein to 
protect the interest of the latter. 


History: En. Sec. 2674, Civ. C. 1895; re-en. Sec. 5257, Rev. C. 1907. Cal. Civ. C. 
Sec. 1979. Field Civ. C. Sec. 1012. 
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7773. Contracts for service limited to two years. A contract to 
render personal service, other than a contract of apprenticeship, as 
provided in the chapter on apprentices, cannot be enforced against the 
employee beyond. the term of two years from the commencement o5f 
service under it; but if the employee voluntarily continues his service 
under it beyond that time, the contract may be referred to as affording a 
presumptive measure of the compensation. 


History: En. Sec. 2675, Civ. C. 1895; re-en. Sec. 5258, Rev. C. 1907. Cal. Civ. C. 
Sec. 1980. Field Civ. C. Sec. 1013. 


_ 7774. Employee must obey employer. An employee must substantially 

comply with all the directions of his employer concerning the service on 
which he is engaged, except where such obedience is impossible or 
unlawful, or would impcse new and unreasonable burdens upon the 
employee. 


History: En. Sec. 2676, Civ. C. 1895; re-en. Sec. 5259, Rev. C. 1907. Cal. Civ. C. 
Sec. 1981. Based on Field Civ. C. Sec. 1014. 


7775. Employee to conform to usage. An employee must perform his 
service in conformity to the usage of the place of performance, unless 
otherwise directed by his employer, or unless it is impracticable, or mani- 
festly injurious to his employer to do so. 


History: En. Sec. 2677, Civ. C. 1895; re-en. Sec. 5260, Rev. C. 1907. Cal. Civ. C. 
Sec. 1982. Field Civ. C. Sec. 1015. 


7776. Degree of skill required. An employee is bound to exercise a 
reasonable degree of skill, unless his employer has notice, before employing 
him, of his want of skill. 


History: En. Sec. 2678, Civ. C. 1895; re-en. Sec. 5261, Rev. C. 1907. Cal. Civ. C. 
Sec. 1983. Field Civ. C. Sec. 1016. 


7777. Must use what skill he has. An employee is always bound to 
use such skill as he possesses, so far as the same is required, for the service 
specified. 


History: En. Sec. 2679, Civ. C. 1895; re-en. Sec. 5262, Rev. C. 1907. Cal. Civ. C. 
Sec. 1984. Based on Field Civ. C. Sec. 1017. 


7778. What belongs to employer. Everything which an employee 
acquires by virtue of his employment, except the compensation, if any, 
which is due to him from his employer, belongs to the latter, whether 
acquired lawfully or unlawfully, or during or after the expiration of the 
term of his employment. 


History: En. Sec. 2680, Civ. C..1895; re-en. Sec. 5263, Rev. C. 1907. Cal. Civ. C. 
Sec. 1985. Field Civ. C. 1018. 


7779. Duty to account. An employee must, on demand, render to his 
employer just accounts of all his transactions in the course of his ‘service, 
as often as may be reasonable, and must, without demand, give prompt 
notice to his employer of everything which he receives for his account. 


History: En. Sec. 2681, Civ. C. 1895; re-en. Sec. 5264, Rev. C. 1907. Cal. Civ. C. 
Sec. 1986. Field Civ. C. Sec. 1019. 


7780. Employee not bound to deliver without demand. An employee 
who receives anything on account of his employer, in any capacity other 
than that of a mere servant, is not bound to deliver it to him until 


623 


7781-7786 | TERMINATION OF EMPLOYMENT. [Part V 


demanded, and is not at liberty to send it to him from a distance, without 
demand, in any mode involving greater risk than its retention by the 
employee himself. 


History: En. Sec. 2682, Civ. C. 1895; re-en. Sec. 5265, Rev. C. 1907. Cal. Civ. C. 
Sec. 1987. Field Civ. C. Sec. 1020. 


7781. Preference to be given to employer’s business. An employee 
who has any business to transact on his own account, similar to that 
entrusted to him by his employer, must always give the latter the 
preferenee. 


History: En. Sec. 2683, Civ. C. 1895; re-en. Sec. 5266, Rev. OC. 1907. Cal. Civ. C 
Sec. 1988. Based on Field Civ. C. Sec. 1021. 


7782. Responsibility of employee for substitute. An employee who is 
expressly authorized to employ a substitute is hable to his principal only 
for want of ordinary care in his selection. The substitute is directly 
responsible to the principal. 


History: En. Sec. 2684, Civ. C. 1895; re-en. Sec. 5267, Rev. C. 1907. Cal. Civ. C. 
Sec. 1989. Field Civ. C. Sec. 1022. 


7783. Responsibility for negligence. An employee who is guilty of a 
culpable degree of negligence is liable to his employer for the damage 
thereby caused to the latter; and the employer is lable to him, if the 
service is not gratuitous, for the value of such services only as are 
properly rendered. 


History: En. Sec. 2685, Civ. C. 1895; re-en. Sec. 5268, Rev. C. 1907. Cal. Civ. C. 
Sec. 1990. Field Civ. C. Sec. 1023. 


7784. Surviving employee. Where service is to be rendered by two 
or more persons jointly, and one of them dies, the survivor must. act. 
alone, if the service to be rendered is such as he ean rightly perform 
without the aid of the deceased person, but not otherwise. 

History: En. Sec. 2686, Civ. C. 1895; re-en. Sec. 5269, Rev. C. 1907. Cal. Civ. C. 
Sec. 1991. Field Civ. C. Sec. 1024. 

7785. Confidential employment. The obligations peculiar to confiden- 
tial employments are defined in the chapter on trusts. 


History: En. Sec. 2687, Civ. C. 1895; re-en. Sec. 5270, Rev. C. 1907. Cal. Civ. C. 
Sec. 1992. Field Civ. C. Sec. 1025. 


CHAPTER 33. 
TERMINATION OF EMPLOYMENT. 


Section 7786. Termination by Death, etc., of Employer. 
7787. Employment—How Terminated. 
7788. Continuance of Service in Certain Cases. 
7789. Termination at Will. 
7790. Termination by Employer for Fault. 
7791. Termination by Employee for Fault. 
7792. Compensation of Employee Dismissed for Cause. 
7793. Compensation of Employee Leaving for Cause. 


7786. Termination by death, etc., of employer. Every employment in 
which the power of the employee is not coupled with an interest in its 
subject is terminated by notice to him of: 

1. The death of the employer; or, 

2. His legal incapacity to contract. 

History: En. Sec. 2700, Civ. CO. 1895; re-en. Sec. 5271, Rev. C. 1907. Cal. Civ. C. 
Sec. 1996. Field Civ. C. Sec. 1026. 
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7787. Employment—How terminated. Every employment is terminated: 
1. By the expiration of its appointed term; 

2. By the extinction of its subject; 

3. By the death of the employee; or, 

4. By his legal incapacity to act as such. 


History: En. Sec. 2701, Civ. C. 1895; re-en. Sec. 5272, Rev. C. 1907. Cal. Civ. C. 
Sec. 1997. Field Civ. C. Sec. 1027. 


7788. Continuance of service in certain cases. An employee, unless the 
term of his service has expired, or unless he has a right to discontinue it 
at any time without notice, must continue his service after notice of the 
death or incapacity of his employer, so far as is necessary to protect from 
serious injury the interests of the employer’s successor in interest, until a 
reasonable time after notice of the facts has been communicated to such 
successor. The successor must compensate the employee for such service 
according to the terms of the contract of employment. 


History: En. Sec. 2702, Civ. C. 1895; re-en. Sec. 5273, Rev. C. 1907. Cal. Civ. C. 
Sec. 1998. Field Civ. C. Sec. 1028. 


7789. Termination at will, An employment having no specified term 
may be terminated at the will of either party, on notice to the other, 
except where otherwise provided by sections 7756 to 7809 of this code. 


History: En. Sec. 2703, Civ. C. 1895; re-en. Sec. 5274, Rev. C. 1907. Cal. Civ. C. 
Sec. 1999. Field Civ. C. Sec. 1029. 


7790. Termination by employer for fault. An employment, even for 
a specified term, may be terminated at any time by the employer in case 
of any wilful breach of duty by the employee in the course of his employ- 
ment, or in case of his habitual neglect of his duty or continued incapacity 
to perform it. 


History: En. Sec. 2704, Civ. C. 1895; re-en. Sec. 5275, Rev. C. 1907. Cal. Civ. C.. 
Sec. 2000. Field Civ. C. Sec. 1030. 


7791. Termination by employee for fault. An employment, even for a 
specified term, may be terminated by the employee at any time in ease 
of any wilful or permanent breach of the obligations of his employer to 
him as an employee. 


History: En. Sec. 2705, Civ. C. 1895; re-en. Sec. 5276, Rev. C. 1907. Cal. Civ. C.. 
Sec. 2001. Based on Field Civ. C. Sec. 1031. 


7792. Compensation of employee dismissed for cause. An employee, 
dismissed by his employer for good cause, is not entitled to any compensa- 
tion for services rendered since the last day upon which a payment became 
due to him under the contract. 


History: En. Sec. 2706, Civ. C. 1895; re-en. Sec. 5277, Rev. C. 1907. Cal. Civ. C. 
Sec. 2002. Field Civ. C. Sec. 1032. 


7793. Compensation of employee leaving for cause. An employee who 
quits the service of his employer for good cause is entitled to such propor- 
tion of the compensation which would become due in ease of full perform- 
ance as the services which he has already rendered bear to the services 
which he was to render as full performance. 

History: En. Sec. 2707, Civ. C. 1895; re-en. Sec. 5278, Rev. C. 1907. Cal. Civ. C. 
Sec. 2003. Field Civ. C. Sec. 1033. : 
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CHAPTER 34. 
MASTER AND SERVANT. 


Section 7794. Servant Defined. 
7795. Term of Hiring. 
7796. Same—Presumed to Be Monthly, When. 
7797. Renewal of Hiring. 
7798. Time of Service. 
7799. Servant to Pay Over Without Demand. 
7800. When Servant May Be Discharged. 

7794, Servant defined. A servant is one who is employed to render 
personal service to his employer, otherwise than in the pursuit of an 
independent calling, and who in such service remains entirely under the 
eontrol and direction of the latter,- who is called his master. 


History: En. Sec. 2720, Civ. C. 1895; re-en. Sec. 5279, Rev. C. 1907. Cal. Civ. C. 
Sec. 2009. Field Civ. C. Sec. 1034. 


7795. Term of hiring. A servant is presumed to have been hired for 
such length of time as the parties adopt for the estimation of wages. 
A. hiring at a yearly rate is presumed to be for one year; a hiring at a 
daily rate for one day; a hiring by piece-work for no specified term. 


History: En. Sec. 2721, Civ. C. 1895; re-en. Sec. 5280, Rev. C. 1907. Cal..Civ. C. 
Sec. 2010. Field Civ. C. Sec. 1035. i 


7796. Same—Presumed to be monthly, when. In the absence of any 
agreement or custom as to the term of service, the time of payment, or 
rate or value of wages, a servant is presumed to be hired by the montk, 
at a monthly rate of reasonable wages, to be paid when the service is 
performed. 


History: En. Sec. 2722, Civ. C. 1895; re-en. Sec. 5281, Rev. C. 1907. Cal. Civ. C. 
Sec. 2011. Based on Field Civ. C. Sec. 1036. 


7797. Renewal of hiring. Where, after the expiration of an agreement 
respecting the wages and the term of service, the parties continue the 
relation of master and servant, they are presumed to have renewed the 
agreement for the same wages and term of service. 


History: En. Sec. 2723, Civ. C. 1895; re-en. Sec. 5282, Rev. C. 1907. Cal. Civ. C. 
Sec. 2012. Field Civ. C. Sec. 1037. 


7798. Time of service. The entire time of a domestic servant belongs 
to the master, and the time of other servants to such extent as is usual 
in the business in which they serve, not exceeding in any case ten hours 


in the day. 
History: En. Sec. 2724, Civ. C. 1895; re-en. Sec. 5283, Rev. C. 1907. Cal. Civ. C. 
Sec. 2013. Field Civ. C. Sec. 1038. 


7799, Servant to pay over without demand. A servant must deliver 
to his master, as soon as with reasonable diligence he can find him, 
everything that he receives for his account, without demand; but he is 
not bound, without orders from his master, to send anything to him 
through another person. 


History: En. Sec. 2725, Civ. C. 1895; re-en. Sec, 5284, Rev. C. 1907. Cal. Civ. C. 
Sec. 2014. Field Civ. C. Sec. 1039. 


7800. When servant may be discharged. A master may discharge any 
servant, other than an apprentice, whether engaged for a fixed term or not: 
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1. If he is guilty of misconduct in the course of his service, or of 
gross immorality, though unconnected with the same; or, 

2. If, being employed about the person of his master, or in a confi- 
dential position, the master discovers that he has been guilty of misconduct, 
before or after the commencement of his service, of such a nature that, if 
the master had known or contemplated it, he would not have so employed 
him. 


History: En. Sec. 2726, Civ. C. 1895; notes in Ann. Cas. 1916A, 1016, 1019, 1022, 
re-en. Sec. 5285, Rev. C. 1907. Cal. Civ. C. 1024, 1027, 1032. 
Sec. 2015. Field Civ. C. Sec. 1040. Sexual immorality as ground for dis- 
charge of servant, see note in 17 Ann. 
Grounds for discharge of employee, see Cas. 360. 


CHAPTER 35. 
AGENTS. 


Section 7801. Agent to Conform to His Authority. 
7802. Must Keep His Principal Informed. 
7803. Collecting Agent. 
7804, Responsibility of Subagent. 


7801. Agent to conform to his authority. An agent must not exceed 
the limits of his actual authority, as defined by the chapters on agency. 


History: En. Sec. 2740, Civ. C. 1895; re-en. Sec. 5286, Rev. C. 1907. Cal. Civ. C. 
Sec. 2019. Field Civ. C. Sec. 1041. 


7802. Must keep his principal informed. An agent must use ordinary 
diligence to keep his principal informed of his acts in the course of the 
agency. 

History: En. Sec. 2741, Civ. C. 1895; re-en. Sec. 5287, Rev. C. 1907. Cal. Civ. C. 
Sec. 2020. Field Civ. C. Sec. 1042. 


7803. Collecting agent. An agent employed to collect a negotiable 
instrument must collect it promptly, and take all measures necessary to 
charge the parties thereto, in case of its dishonor; and, if it is a bill of 
exchange, must present it for acceptance with reasonable diligence. 


History: En. Sec. 2742, Civ. C. 1895; re-en. Sec. 5288, Rev. C. 1907. Cal. Civ. C. 
Sec. 2021. Field Civ. C. Sec. 1043. 


7804. Responsibility of subagent. A mere agent of an agent is not 
responsible as such to the principal of the latter. 


History: En. Sec. 2743, Civ. C. 1895; Subagents and their relation to the prin- 
re-en. Sec. 5289, Rev. C. 1907. Cal. Civ. C.. cipal and to the agent appointing them, 
Sec. 2022. Field Civ. C. Sec. 1044. see notes in 50 A. S. R. 110; Ann, Cas. 

1915D i777. 


CHAPTER 36. 
FACTORS. 


Section 7805. Factor Defined. 
7806. Obedience Required From Factor. 
7807. Sales on Credit. 
7808. Liability of Factor Under Guaranty Commission. 
7809. Factor Cannot Relieve Himself From Liability. 


7805. Factor defined. A factor is an agent who, in the pursuit of an 
independent calling, is employed by another to sell property for him, and 
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is vested by the latter with the possession or control of the property, or 
authorized to receive payment therefor from the purchaser. 


Related section: 7978. Definition and distinctive features of 
History: En. Sec. 2750, Civ. C. 1895; factors, see note in 58 Am. Dee. 158. 
re-en. Sec. 5290, Rev. C. 1907. Cal. Civ. C. Who are agents within meaning of Fac- 


Sec. 2026. Based on Field Civ. C. Sec. 1045. tor Acts, see note in 18 Ann. Cas. 91. 
Implied authority of factor to receive 
For articles on “Factors,” see Cal. Jur. payment for commodities which he is 
and 11 R. C. L. 752. authorized to sell, see note in 8 A. L. R. 
227. 


7806. Obedience required from factor. A factor must obey the 
instructions of his principal to the same extent as any other employee, 
notwithstanding any advances he may have made to his principal upon 
the property consigned to him, except that if the principal forbids him 
to sell at the market price, he may, nevertheless, sell for his reimbursement, 
after giving to his principal reasonable notice of his intention to do so, 
and of the time and place of sale, and proceeding in all respects as a 
pledgee. 


History: En. Sec. 2751, Civ. C. 1895; re-en. Sec. 5291, Rev. C. 1907. Cal. Civ. C. 
Sec. 2027. Field Civ. C. Sec. 1046. 


7807. Sales on credit. A factor may sell property consigned to him 
on such credit as is usual; but, having once agreed with the purchaser 
upon the terms of credit, may not extend it. 


History: En. Sec. 2752, Civ. C. 1895; Right of factor to sell goods on credit, 
re-en. Sec, 5292, Rev. C. 1907. Cal. Civ. C. see note in Ann, Cas. 1915A, 176. 
Sec. 2028. Field Civ. C. Sec. 1047. 


7808. Liability of factor under guaranty commission. A factor who 
charges his principal with a guaranty commission upon a sale thereby 
assumes absolutely to pay the price when it falls due, as if it were a debt 
of his own, and not as a mere guarantor for the purchaser; but he does 
not thereby assume any additional responsibility for the safety of his 
remittance of the proceeds. 

History: En. Sec. 2753, Civ. C. 1895; re-en. Sec. 5293, Rev. C. 1907. Cal. Civ. C. 
Sec. 2029. Field Civ. C. Sec. 1048. 


7809. Factor cannot relieve himself from liability. A factor who 
receives property for sale, under a general agreement or usage to guar- 
antee the sales or the remittance of the proceeds, cannot relieve himself 
from responsibility therefor without the consent of his principal. 


History: En. Sec. 2754, Civ. C. 1895; re-en. Sec. 5294, Rev. C. 1907. Cal. Civ. C. 
Sec. 2030. Field Civ. C. Sec. 1094. 


CHAPTER, 37. 
SERVICE WITHOUT EMPLOYMENT. 
Section 7810. Service Without Employment. 


7810. Service without employment—Voluntary interference with prop- 
erty. One who officially, and without the consent of the real or apparent 
owner of a thing, takes. it into his possession for the purpose of rendering 
service about it, must complete such service, and use ordinary care, 
diligence, and reasonable skill about the same. He is not entitled to any 
compensation for his service or expenses, except that he may deduct 
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actual and necessary expenses, incurred by him about such service, from 
any profits which his service has caused the thing to acquire for its owner, 
and must account to the owner for the residue. 


History: En. Sec. 2760, Civ. C. 1895; Northern Pacific Ry. Co., 42 Mont. 18, 29, 
re-en. Sec. 5295, Rev. C. 1907. Cal. Civ. C. 111 Pac. 632. 
Sec. 2078. Field Civ. C. Sec. 1083. 


Cited or applied as section 5295, Revised Duty and liability of gratuitous bailees, 
Codes, in Neary v. Northern Pacifie Ry. Co., See notes in 38 A. S. R. 322; 4 A. L. R. 
41 Mont. 480, 491, 110 Pac. 226; John vy. 1196. 


CHAPTER 338. 
CARRIAGE IN GENERAL. 


Section 7811. Contract of Carriage. 
7812. Obligations of Gratuitous Carriers. 
7813. Obligations of Gratuitous Carrier Who Has Begun to Carry. 


7811. Contract of carriage. The contract of carriage is a contract 
for the conveyance of property, persons, or messages from one place to 
another. 


History: En. Sec. 2770, Civ. C. 1895; For articles on “Carriers,” see 4 Cal. Jur. 
re-en. Sec. 5296, Rev. C. 1907. Cal. Civ. C. and4R.C. L. 521. 
Sec. 2085. Field Civ. C. Sec. 1085. 


7812. Obligations of gratuitous carriers. Carriers without reward are 
subject to the same rules as employees without reward, except so far as 
is otherwise provided by sections 7811 to 7877 of this code. 


History: En. Sec. 2771, Civ. C. 1895; Codes, in John v. Northern Pacific Ry. Co., 
re-en. Sec. 5297, Rev. C. 1907. Cal. Civ. C. 42 Mont. 18, 49, 111 Pac. 632. 
Sec. 2089. Field Civ. C. Sec. 1090. 


Duty and liability of carrier as gratui- 
Cited or applied as section 5297, Revised tous bailee, see note in 4 A. L. R. 1223. 


7813. Obligations of gratuitous carrier who has begun to carry. A 
carrier without reward, who has begun to perform his undertaking, must 
complete it in like manner as if he had received a reward, unless he 
restores the person or thing carried to as favorable a position as before 
he commenced his carriage. 


History: En. Sec. 2772, Civ. C. 1895; Codes, in John v. Northern Pacific Ry. Co., 
re-en. Sec. 5298, Rev. C. 1907. Cal. Civ. C. 42 Mont. 18, 31, 111 Pac. 632. 
Sec. 2090. Field Civ. C. Sec. 1091. 


Right of action for negligent breach of 
Cited or applied as section 5298, Revised gratuitous undertaking, see note in 12 
i. RovA. GN.-S:)) 929, 931. 


CHAPTER 39. 
CARRIAGE OF PERSONS—GRATUITOUS—FOR REWARD. 


Section 7814. Degree of Care Required. 
7815. General Duties of Carrier. 
7816. Vehicles. 
7817. Not to Overload His Vehicle. 
7818. Treatment of Passengers. 
7819. Rate of Speed and Delays. 


7814. Degree of care required. A carrier of persons without reward 
must use ordinary care and diligence for their safe carriage. 


History: En.. Sec. 2780, Civ. ©. 1895; A carrier owes a higher degree of dili- 
re-en. Sec. 5299, Rev. C. 1907. Cal. Civ. C. gence to one carried for a reward than to 
Sec. 2096. Field Civ. C. Sec. 1092. one carried without a reward, and was 
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only bound to exercise ordinary care for 
the safety of a passenger carried without 
reward, so that the injury of such a pas- 
senger by the happening of an accident 
only showed ordinary negligence by the 
carrier, and not gross negligence. John v. 
Northern Pacific Ry. Co., 42 Mont. 18, 30, 
111 Pace. 632. 

One riding on a railway pass is not a 
passenger for reward, but a free passen- 
ger; the company is a earrier without 
reward, and is answerable to the passenger 
for ordinary negligence, without consider- 
ing any exemption conditions of the pass. 
John v. Northern Pacific Ry. Co., 42 Mont. 
18; 30; 111 Pac. 632, 


7815. General duties of carrier. 


CARRIAGE. 


[Part V 


Cited or applied as section 5299, Revised 
Codes, in Phillips v. Butte Jockey Club, 
etc. Assn., 46 Mont. 338, 347, 127 Pac. 
1011. 


Liability of carrier to free passenger, 
see notes in 6 Ann. Cas. 669; 10 Ann. Cas. 
870; Ann. Cas. 1914B, 1209. 

Duty and liability of carrier as to child 
for whom no fare is demanded, see note in 
9 Ann. Cas. 963. 

Degree of care owed to free passenger 
in absence of stipulation upon the subject, 
see notes in 5 L. R. A. (N. 8.) 721; 46 
L. R. A. (N. 8.) 142. 


A earrier of persons for reward must 


use the utmost care and diligence for their safe carriage, must provide 
everything necessary for that purpose, and must exercise to that end a 


reasonable degree of skill. 


History: En. Sec. 2790, Civ. C. 1895; 
re-en. Sec. 5300, Rev. C. 1907. Cal. Civ. C. 
Sec. 2100. Field Civ. C. Sec. 1093. 


This section is merely declaratory of 
the common law. Taillon v. Mears, 29 
Mont. 161, 169, 74 Pac. 421. 

As between the owner or manager of 
exhibitions and places of amusement and 
the carrier of a passenger for hire, the 
same measure of duty is not demanded; 
only ordinary care, as in the gratuitous 
carriage of persons, under section 7814, 
is required of the former, while the utmost 
care is required of the latter. Phillips v. 
Butte Jockey Club, etc. Assn., 46 Mont. 
338, 347, 127 Pac. 1011. 

Ordinary care is the measure of duty 
which the law imposes upon the owners 
and managers of exhibitions and places of 
amusement to prevent injury to patrons 


7816. Vehicles. 


who have paid for the privileges accorded 
to them; thus, the owner of the grand 
stand at a race-course is not answerable 
for an injury to a patron, caused by the 
latter’s tripping on a nail and falling on a 
broken board, while he was descending the - 
stairway, where the owner did not have 
notice, either actual or implied, of such 
defects. Phillips v. Butte Jockey Club, 
ete. Assn., 46 Mont. 338, 347, 127 Pac. 
1011. 


Cited or applied as section 5300, Revised 
Codes, in Neary v. Northern Pacifie Ry. Co., 
41 Mont. 480, 491, 110 Pac. 226; John v. 
Northern Pacific Ry. Co., 42 Mont. 18, 29, 
111 Pae. 632. 


Care and skill which passengers of car- 
riers must exercise with respect to their 
roads, see note in 37 Am. Rep. 749. 


A carrier of persons for reward is bound to provide 


vehicles safe and fit for the purposes to which they are put, and is not 
excused for default in this respect by any degree of care. 


History: En. Sec. 2791, Civ. C. 1895; 
re-en. Sec. 5301, Rev. C. 1907. Cal. Civ. C. 
Sec. 2101. Field Civ. C. Sec. 1094. 


Where a personal injury case against a 
carrier was tried as though the latter’s duty 
to provide safe conveyance was governed 
by the common law and without regard to 
this section, it will be determined on ap- 
peal under the same theory. Batch v. 
Helena Light & Railway Co., 52 Mont. 517, 
521, 159 Pac. 411, 

The measure of a carrier’s responsibility 
for injuries to a passenger, due to a defec- 


tive appliance, is not that set forth in the 
statute, unless in the action to enforce the 
responsibility the statute is expressly in- 
voked. Batch v. Helena Light & Railway 
Co., 52 Mont. 517, 521, 159 Pac. 411. 


Liability of carrier of passenger for 
failure to remove ice and snow from steps 
of cars, see notes in 17 Ann. Cas. 51; 
Ann. Cas. 1915A, 767; 15 L. BR. A. (N. 8S.) 
523; 35 L. BR. A. (N. S.) 592. 

Liability of carrier for injury to passen- 
ger by sparks or cinders, see note in 11 
A. L. R. 1076; Ann. Cas. 1913C, 304. 
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7817. Not to overload his vehicle. 


CARRIAGE OF PROPERTY. 


[7817-7821 


A carrier of persons for reward 


must not overerowd or overload his vehicle. 


History: En. Sec. 2792, Civ. C. 1895; 


re-en. Sec. 5302, Rey. C. 1907. Cal. Civ. C. 


Sec. 2102. Field Civ. C. Sec. 1095. 


Cited or applied as section 5302, Revised 
Codes, in Previsich v. Butte Electrie Ry. 
Co., 47 Mont. 170, 179, 131 Pac. 25. 


7818. Treatment of passengers. 


Act of carrier in permitting overcrowd- 
ing of car as constituting nuisance, see 
note in Ann. Cas. 1918A, 994. 

Liability for injuries received on crowd- 
ed railroad trains or street cars, see notes 
in 24 L. R. A. 710; 4 L. R. A. (N. 8.) 399. 


A earrier of persons for reward must 


give to passengers all such accommodations as are usual and reasonable, 
and must treat them with civility, and give them a reasonable degree of 


attention. 


_ History: En. Sec. 2798, Civ. C. 1895; 
re-en. Sec. 5303, Rev. C. 1907. Cal. Civ. C. 
Sec. 2103. Field Civ. C. Sec. 1096. 


Cited or applied as section 5303, Revised 
Codes, in Previsich v. Butte Electric Ry. 
Co., 47 Mont. 170, 179, 131 Pac. 25. 


Duty of carrier to provide straps or 


7819. Rate of speed and delays. 


travel at a reasonable rate of speed, 


or deviation from his proper route. 


History: En. Sec. 2794, Civ. C. 1895; 
re-en. Sec. 5304, Rev. C. 1907. Cal. Civ. C. 
Sec. 2104. Field Civ. C. Sec. 1097. 


Cited or applied as section 5304, Revised 
Codes, in John v. Northern Pacific Ry. Co., 
42 Mont. 18, 49, 111 Pae. 632. 


handholds for standing passengers, 
note in Ann. Cas. 1913C, 170. 


‘Duty of carrier as to heating convey- 
ances, see notes in 9 Ann. Cas. 557; 42 
eRe Ate LO Te leeinees. CN. 8.) 1142. 
L. R. A. 1915F, 792. 


Duty of railroad to furnish sleeping-car 
service, see note in L. R. A. 1918A, 51. 


see 


A carrier of persons for reward must 
and without any unreasonable delay, 


Liability of carrier for delay in trans- 
porting passenger, see notes in 17 Ann. 
Cas. 952; Ann. Cas. 1915A, 1077; 32 
L. R. A. 543; 49 L. R. A. (N. S.) 429. 


CHAPTER 40. 
CARRIAGE OF PROPERTY—OBLIGATIONS OF THE CARRIER, 


Section 7820. General Definitions. 


Obligations of Carrier When Freight Is Not Delivered to Consignee. 


7821. Care and Diligence Required of Carriers. 
7822. Carried to Obey Directions. 

7823. Conflict of Orders. 

7824. Delivery of Freight. 

7825. Place of Delivery. 

7826. 

7827. 


7820. General definitions. 


How Carrier May Terminate His Liability. 
Property carried is ealled freight; the 


reward, if any, to be paid for its carriage is called freightage; the person 
who delivers the freight to the carrier is called the consignor; and the 
person to whom it is to be delivered is called the consignee. 

History: En. Sec. 2800, Civ. C. 1895; re-en. Sec. 5305, Rev. C. 1907. Cal. Civ. C. 


Sec. 2110. Field Civ. C. Sec. 1098. 
7821. 


Care and diligence required of carriers. 


A earrier of property 


for reward must use at least ordinary care and diligence in the perform- 


ance of all his duties. 
eare and diligence. 


History: En. Sec. 2810, Civ. C. 1895; 
re-en. Sec. 5306, Rev. C. 1907. Cal. Civ. C. 
Sec. 2114. Field Civ. C. Sec. 1099. 


Cited or applied as section 5606, Revised 


A earrier without reward must use at least slight 


Codes, in Neary v. Northern Pacific Ry. Co., 
41 Mont. 480, 491, 110 Pac. 226; John v. 
Northern Pacific Ry. Co., 42 Mont. 18, 29, 
111 Pae. 632. 
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7822. Carrier to chey directions. A carrier must comply with the 
directions of the consignor or consignee to the same extent as an employee 
is bound to comply with those of his employer. 


History: En. Sec. 2811, Civ. C. 1895; re-en. Sec. 5307, Rev. C. 1907. Cal. Civ. C. 
Sec. 2115. Field Civ. C. Sec. 1100. 


7823. Conflict of orders. When the directions of a consignor and 
consignee are conflicting, the carrier must comply with those of the 
consignor in respect to all matters except the delivery of the freight, as 
to which he must comply with the directions of the consignee, unless the 
consignor has specially forbidden the carrier to receive orders from the 
consignee inconsistent with his own. 


History: En. Sec. 2812, Civ. C. 1895; re-en. Sec. 5308, Rev. C. 1907. Cal. Civ. C.. 
Sec. 2118. Field Civ. C. Sec. 1101. 


7824, Delivery of freight. A carrier of property must deliver it to 
the consignee, at the place to which it is addressed, in the manner usual 
at that place. 


History: En. Sec. 2813, Civ. ©. 1895; cago M. & P. 8. Ry. Co., 49 Mont. 524, 532, 
re-en. Sec. 5309, Rev. C. 1907. Cal. Civ. C. 143 Pac. 955. 
Sec. 2118. Field Civ. C. Sec. 1103. 


Delivery of goods by carrier, see noté 
This section is not meant for cases of in 9A.S. R. 511. 

actual, manual delivery, because these When goods deemed delivered to con- 
need no aid from statute or custom, but signee before removal from ear, see note 
to those cases where, by following cus- in 40 L. R. A. (N. 8.) 773. 
tom, a delivery may be accomplished short Duty of carrier to deliver goods on siding 
of the actual, manual transfer of the or private track of consignee, see note in 
goods. Gary Bros. & Gaffke Co. v. Chi- 1A. L. R. 1425. 


7825. Place of delivery. If there is no usage to the past) at the 
place of delivery, freight must be delivered as follows: 

1. If carried on a railway owned or managed by the carrier, it may 
be delivered at the station nearest to the place to which it is addressed. 

2. If carried by water, it may be delivered at a wharf or other suitable 
landing, at or within a reasonable distance from the place of address. 

3. In other cases, it must be delivered to the consignee or his agent, 
personally, if either can, with reasonable diligence, be found. 


History: En. Sec. 2814, Civ. ©. 1895; v. Chicago M. & P. S. Ry. Co., 49 Mont. 
re-en. Sec. 5310, Rev. ©. 1907. Cal. Civ. C. 524, 532, 143 Pac. 955. 
Sec. 2119. Based on Field Civ. C. Sec. 1104. 


This section does not define the acts 
which may constitute delivery in the ab- 
sence of custom. Gary Bros. & Gaffke Co. 


Duty of carrier to deliver car at con- 
signee’s place of business, see note in 41 
Ge Rov. CN.S.)) 678. 


7826. Obligations of carrier when freight not delivered to consignee. 
If, for any reason, a carrier does not deliver freight to the consignee or 
his agent personally, he must give notice to the consignee of its arrival, 
and keep the same in safety, upon his responsibility as a warehouseman, 
until the consignee has had a reasonable time to remove it. If the place 
of residence or business of the consignee be unknown to the earrier, he 
may give the notice by letter dropped in the nearest postoffice. 


History: En. Sec. 2815, Civ. C. 1895; This section does not apply if a personal 
re-en. Sec. 5311, Rev. C. 1907. Cal. Civ. C. delivery is claimed, and if a personal de- 
Sec. 2120. Based on Field Civ. C. Sec. 1105. livery is not claimed, and this section does 
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not apply, its effect is not to relieve from bility of the carrier as such terminates, 
all liability, but to change the liability see notes in 8 L. R. A. (N. 8.) 240; 16 
from that of carrier to that of warehouse- L. R. A. (N. 8S.) 935; 25 L. R. A. (N.S.) 
man. Gary Bros. & Gaffke Co. v. Chicago 938. 

M. & P. S. Ry. Co., 49 Mont. 524, 542, Absence of consignee, lack of address, 
143 Pace. 955. or other similar circumstances, aS excus- 
ing performance of carrier’s duty to give 
What is a reasonable time for removal notice of arrival, see note in 26 L. R. A. 
of goods by consignee after which the lia- (N. 8.) 572. 


7827. How carrier may terminate his liability. If a consignee does 
not accept and remove freight within a reasonable time after the carrier 
has fulfilled his obligation to deliver, or duly offered to fulfil the same, 
the carrier may exonerate himself from further liability by placing the 
freight in a suitable warehouse on storage, on account of the consignee, 
and giving notice thereof to him. 


History: En. Sec. 2816, Civ. C. 1895; cago M. & P.S. Ry. Co., 49 Mont. 524, 532, 
re-en. Sec. 5312, Rev. C. 1907. Cal. Civ. C. 143 Pac. 955. 


SoA SEE OBL CI SNR toe Bea Necessity of notice of arrival of goods 


Cited or applied as section 5312, Revised to reduce liability of carrier to that of 
Codes, in Gary Bros. & Gaffke Co. v. Chi- warehouseman, see note in 18 L. RB. A. 
(N. 8.) -427. 


CHAPTER 41. 
BILLS OF LADING. 


Section 7828. Bill of Lading Defined. 
7829. Bill of Lading Negotiable. 
7830. -Same—To ‘‘Bearer.” 
7831. Effect of Bill of Lading on Rights, etc., of Carrier. 
7832. Bills of Lading. 
7833. Carrier Exonerated by Delivery According to Bill of Lading. . 
7834. Carrier May Demand Surrender of Bill of Lading Before Delivery. 


7828. Bill of lading defined. A bill of lading is an instrument in 
writing, signed by a carrier or his agent, describing the freight so as to 
identify it, stating the name of the consignor, the terms of the contract 
for carriage, and agreeing or directing that the freight be delivered to the 
order or assigns of a specified person at a specified place. 


History: En. Sec. 2830, Civ. C. 1895; Definition and effect of bills of lading, 
re-en. Sec. 5314, Rev. C. 1907. Cal. Civ. C. see note in 38 Am. Dee. 407. 
Sec. 2126. Field Civ. C. Sec. 1108. 


7829. Bill of lading negotiable. All the title to the freight which the 
first holder of a bill of lading had when he received it passes to every 
subsequent indorsee thereof in good faith and for value, in the ordinary 
course of business, with like effect and in like manner as in the case of a 
bill of exchange. 


History: En. Sec. 2831, Civ. C. 1895; Assignee’s rights and liabilities under 
re-en. Sec. 5315, Rev. C. 1907. Cal. Civ. C. bill of lading, see note in 105 A. S. R. 332. 
Sec. 2127. Field Civ. C. Sec. 1109. 


7830. Same—To ‘‘bearer.’’ When a bill of lading is made to 
‘‘hearer,’’ or in equivalent terms, a simple transfer thereof, by delivery, 
conveys the same title as an indorsement. 


History: En. Sec. 2832, Civ. C. 1895; re-en. Sec. 5316, Rev. C. 1907. Cal. Civ. C. 
Sec. 2128. Field Civ. C. Sec. 1110. 
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7831. Effect of bill of lading on rights, etc., of carrier. A bill of 
lading does not alter the rights or obligations of the carrier, as defined in 
this chapter, unless it is plainly inconsistent therewith. 


History: En. Sec. 2833, Civ. C. 1895; Marking freight bill “paid” or “pre- 
re-en. Sec. 5317, Rev. C. 1907. Cal. Civ. C. paid” as estopping carrier to deny that 
Sec. 2129, Field Civ. C. Sec. 1111. freight has been paid as against transferee 

Conclusiveness of bill of lading as of bill of lading, see note in 10 A. mt RS 


against carrier, see notes in 30 A. S. R. ie 


634; 21 Ann. Cas. 225. 


7832. Bills of lading. A carrier on demand must subscribe and 
deliver to the consignor an original bill of lading, and on demand must 
also furnish to him any reasonable number of copies thereof, each of such 
copies to be of the same tenor as the original, and to express truly the 
criginal contract for carriage; and if any carrier refuses to do so, the 
consignor may take the freight from him and recover from him, besides, 
all damage thereby occasioned. 


History: En. Sec. 2834, Civ. C. 1895; amd. Sec. 1, p. 154, L. 1901; re-en. Sec. 5318, 
Rev. C. 1907. Cal. Civ. C. Sec. 2130. 


7833. Carrier exonerated by delivery according to bill of lading. <A 
carrier is exonerated from liability for freight by delivery thereof, in good 
faith, to any holder of a bill of lading therefor, properly indorsed, or 
made in favor of the bearer. 


History: En. Sec. 2835, Civ. C. 1895; Code, in McKelvey v. Perham, 31 Mont. 
re-en. Sec. 5319, Rev. C. 1907. Cal. Civ. C. 602, 606, 79 Pac. 253. 
Sec. 2131. Field Civ. C. Sec. 1113. 


To whom delivery may be made under 
Cited or applied as section 2835, Civil bill of lading, see note in 38 L. R. A. 358. 


7834, Carrier may demand surrender of bill of lading before delivery. 
When a earrier has given a bill of lading, or other instrument substan- 
tially equivalent thereto, he may require its surrender, or a reasonable 
indemnity against claims thereon, before delivering the freight. 


History: En. Sec. 2836, Civ. C. 1895; re-en. Sec. 5320, Rev. C. 1907. Cal. Civ C. 
Sec. 2132. Field Civ. C. Sec, 1114. 


CHAPTER 42. 
FREIGHTAGE. 


Section 7835. When Freightage Is to Be Paid. 
7836. Consignor—When Liable for Freightage. 
7837. Consignee—When Liable. 
7838. Natural Increase of Freight. 
7839. Apportionment by Contract. 
7840. Same—No Objection on Partial Delivery. 
7841. Apportionment According to Distance. 
7842. Freight Carried Further Than Agreed, etc. 
7843. Carrier’s Lien for Freightage. 


7835. When freightage is to be paid. <A carrier may require his 
freightage to be paid upon his receiving the freight; but if he does not 
demand it then, he cannot until he is ready to deliver the freight to the 
consignee. 


History: En. Sec. 2840, Civ. C. 1895; When right to freightage becomes com- 
re-en. Sec. 5321, Rev. C. 1907. Cal. Civ. C. plete, see note in 60 Am. Dee. 149. 
Sec. 2136. Field Civ. C. Sec. 1115. 
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7836. Consigncr—When liable for freightage. The consignor of freight 
is presumed to be liable for the freightage, but if the contract between him 
and the carrier provides that the consignee shall pay it, and the carrier 
allows the consignee to take the freight, he cannot afterwards recover the 
freightage from the consignor. 


History: En. Sec. 2841, Civ. C. 1895; re-en. Sec. 5322, Rev. C. 1907. Cal. Civ. C. 
Sec. 2137. Field Civ. C. Sec. 1116. 


7837. Consignee—When liable. The consignee of freight is liable for 
the freightage, if he accepts the freight with notice of the intention of the 
consignor that he should pay it. 


History: En. Sec. 2842, Civ. C. 1895; Implied agreement of consignee to pay 
re-en. Sec, 5323, Rev. C. 1907. Cal. Civ. C. freight charges, see note in Ann. Cas. 
Sec. 2138. Field Civ. C. Sec. 1117. 1917C, 864. 


7838. Natural increase of freight. No freightage can be charged upon 
the natural increase of freight. 


History: En. Sec. 2843, Civ. C. 1895; re-en. Sec. 5324, Rev. C. 1907. Cal. Civ. C. 
Sec. 2139. Field Civ. C. Sec. 1118. 


7839. Apportionment by contract. If freightage is apportioned by a 
bill of lading or other contract made between a consignor and carrier, the 
carrier is entitled to payment, according to the apportionment, for so 
much as he delivers. 


History: En. Sec. 2844, Civ. C. 1895; re-en. Sec. 5325, Rev. C. 1907. Cal. Civ. C. 
Sec. 2140. Field Civ. C. Sec. 1119. 


7840. Same—No objection on partial delivery. If a part of the freight 
is accepted by a consignee, without a specific objection that the rest is not, 
delivered, the freightage must be apportioned and paid as to that part, 
though not apportioned in the original contract. 


History: En. Sec. 2845, Civ. C. 1895; re-en. Sec. 5326, Rev. C. 1907. Cal. Civ. C. 
Sec. 2141. Field Civ. C. Sec. 1120. 


7841. Apportionment according to distance. If a consignee voluntarily 
receives freight at a place short of the one appointed for delivery, the 
carrier is entitled to a just proportion of the freightage, according to 
distance. If the carrier, being ready and willing, offers to complete the 
transit, he is entitled to the full freightage. If he does not thus offer 
completion, and the consignee receives the freight only from necessity, the 
earrier is not entitled to any freightage. 


History: En. Sec. 2846, Civ. C. 1895; re-en. Sec. 5327, Rev. C. 1907. Cal. Civ. C. 
Sec. 2142. Field Civ. C. Sec. 1121. 


7842. Freight carried further than agreed, etc. If freight is carried 
further, or more expeditiously, than was agreed upon by the parties, the 
carrier is not entitled to additional compensation, and cannot refuse to 
deliver it, on,demand of the consignee, at the place and time of its arrival. 


History: En. Sec. 2847, Civ. C. 1895; re-en. Sec. 5328, Rev. ©. 1907. Cal. Civ. C. 
Sec. 2143. Field Civ. C. Sec. 1122. 


7843. Carrier’s lien for freightage. A carrier has a lien for freightage, 
which is regulated by the chapter on liens. 


History: En. Sec. 2848, Civ. C. 1895; re-en. Sec. 5329, Rey. O. 1907. Cal. Civ. C. 
Sec. 2144. Field Civ. C. Sec. 1123. 
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CHAPTER 48. 
CARRIAGE OF MESSAGES. 
Section 7844. Obligations of Carriers of Messages. 
7845. Degree of Care and Diligence Required. 

7844. Obligations of carriers of messages. A carrier of messages for 
reward, other than by telegraph or telephone, must deliver them at the 
place to which they are addressed, or to the person for whom they are 
intended. Such earrier, by telegraph or telephone, must deliver them at 
such place and to such person, provided the place of address, or the person 
for whom they are intended, is within a distance of two miles from the 
main office of the carrier in the city or town to which the messages are 
transmitted, and the carrier is not required, in making the delivery, to 
pay on his route toll or ferriage; but for any distance beyond one mile 


from such office, compensation may be charged for a messenger employed 
by the carrier. 


History: En. Sec. 2860, Civ. C. 1895; re-en. Sec. 5330, Rev. C. 1907. Cal. Civ. C. 
Sec. 2161. i 


7845. Degree of care and diligence required. A carrier of messages 
for reward must use great care and diligence in the transmission and 
delivery of messages. - 

History: En. Sec. 2861, Civ. C. 1895; Codes,in Neary v. Northern Pacific Ry. Co., 


re-en. Sec. 5331, Rev. C. 1907. Cal. Civ. C. 41 Mont. 480, 491, 110 Pae. 226; John v. 
Sec. 2162. Field Civ. C. Sec. 1133. Northern Pacific Ry. Co., 42 Mont. 18, 29, 


Cited or applied as section 5331, Revised All Pae. 682. 


CHAPTER 44. 


COMMON CARRIERS—IN GENERAL. 

Section 7846. Common Carrier—Defined. 

7847. Obligation to Accept Freight 

7848. Obligation Not to Give Preference. 
3 7849. What Preferences He Must Give. 

7850. Starting. 

7851. Compensation. 

7852. Obligations of Carrier Altered Only by Agreement, 

7853. Certain Agreements Void. 

7854. Effect of Written Contract. 

7855. Loss of Valuable Letters. 


7846. Common carrier—Defined. Everyone who offers to the public to 
carry persons, property, or messages, excepting only telegraphic or tele- 
phonic messages, is a common carrier of whatever he thus offers to carry. 


History: En. Sec. 2870, Civ. C. 1895; Cited or applied as section 5332, Revised 
re-en. Sec. 5332, Rev. C. 1907. Cal. Civ. C. Codes, in Lahood v. Continental Tel. Co., 
Sec. 2168. Based on Field Civ. C. Sec. 52 Mont. 313, 321, 157 Pac. 639. 

1134. 


7847. Obligation to accept freight. A common carrier must, if able 
to do so, accept and carry whatever is offered to him, at a reasonable time 
and place, of a kind that he undertakes or is accustomed to carry. 


History: En. Sec. 2871, Civ. C. 1895; re-en. Sec. 5333, Rev. C. 1907. Cal. Civ. C. 
Sec. 2169. Field Civ. C. Sec. 1135. 


7848. Obligation not to give preference. A common carrier must not 
give preference in time, price, or otherwise to one person over another. 
Every common carrier of passengers by railroad, or by vessel plying upon 
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waters lying wholly within this state, shall establish a schedule time for 
the starting of trains or vessels from their respective stations or wharves, 
of which public notice shall be given, and shall, weather permitting, except 
in case of accident or detention caused by connecting lines, start their 
said trains or vessels at or within ten minutes after the schedule time so 
established, and notice given, under a penalty of two hundred and fifty 
dollars for each neglect so to do, to be recovered by action before any 
court of competent jurisdiction, upon complaint filed by the county 
attorney of the county in the name of the state, and paid into the common 
school fund of the said county. 

History: En. Sec. 2872, Civ. C. 1895; re-en. Sec. 5334, Rev. C. 1907. 
Sec. 2170. 


Cal. Civ. C. 


7849, What preferences he must give. A common carrier must always 
give a preference in time, and may give a preference in price, to the 
United States and to this state. 


History: En. Sec. 2873, Civ. C. 1895; re-en. Sec. 5335, Rev. C. 1907. Cal. Civ. C. 
Sec. 2171. Field Civ. C. Sec. 1137. 


7850. Starting. A common carrier must start at such time and place 
as he announces to the public, unless detained by accident or the elements, 
or in order to connect with carriers on other lines of travel. 


History: En. Sec. 2874, Civ. C. 1895; re-en. Sec. 5336, Rev. C. 1907. 
Sec. 2172. 


Cal. Civ. C. 


7851. Compensation. A common earrier is entitled to a reasonable 
compensation and no more, which he may require to be paid in advance. 
If payment thereof is refused, he may refuse to carry. 


History: En. Sec. 2875, Civ. C. 1895; 
re-en. Sec. 5337, Rev. C. 1907. Cal. Civ. C. 
Sec. 2173. Field Civ. C. Sec. 1139. 


Cited or applied as section 5337, Revised 
Codes, in Doherty v. Northern Pacific Ry. 
Co., 483 Mont. 294, 304, 115 Pac. 401. 


7852. Obligations of carrier altered only by agreement. The obliga- . 
tions of a common earrier cannot be limited by general notice on his part, 
but may be limited by special contract. 


History: En. Sec. 2876, Civ. C. 1895; 
re-en. Sec. 5338, Rev. C. 1907. Cal. Civ. C. 
Sec. 2174. 


A common earrier cannot by special 
contract limit its liability for delay in 
the transportation of property arising 
from its negligence, or the negligence of 
its servants. Nelson v. Great Northern 
Ry. Co., 28 Mont. 297, 321, 72 Pac. 642. 

This section and the following section, 
construed together, give to the carrier the 


right, by special contract, to provide 
against liability in all cases except when 
it arises from his gross negligence, fraud, 
or wilful wrong. Nelson v. Great North- 
ern Ry. Co., 28 Mont. 297, 321, 72 Pac. 
642; John v. Northern Pacific Ry. Co., 42 
Mont. 18, 35, 111 Pac. 632. See, also, 
Rose v. Northern Pacific Ry. Co., 35 Mont. 
10,79, SSaPacn 761. 


Limitation of liability of carrier of 
goods, see note in 88 A. 8. R. 77. 


7853. Certain agreements void. A common carrier cannot be exon- 
erated, by any agreement made in anticipation thereof, from liability for 
the gross negligence, fraud, or wilful wrong of himself or his servants. 


History: En. Sec. 2877, Civ. C. 1895; 
re-en. Sec. 5339, Rev. C. 1907. Cal. Civ. C. 
Sec. 2175. Field Civ. C. Sec. 1141. 


Cited or applied as section 2877, Civil 


Code, in Nelson v. Great Northern Ry. 
Co., 28 Mont. 297, 321, 72 Pac. 642; as 
section 5339, Revised Codes, in John v. 
Northern Pacifie Ry. Co., 42 Mont. 18, 35, 
111 Pae. 632, , 
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7854. Effect of written contract. A passenger, consignor, or con- 
signee, by accepting a ticket, bill of lading, or written contract for 
carriage, with a knowledge of its terms, assents to the rate of hire, the 
time, place, and manner of delivery therein stated. But his assent to any 
other modification of the carrier’s rights or obligations contained in such 


instrument can be manifested only by his signature to the same. 


History: En. Sec. 2878, Civ. C. 1895; 


re-en. Sec. 5340, Rev. C. 1907. Cal. Civ. C. 


Sec. 2176. Field Civ. C. Sec. 1142. 


A contract made by a railway company 
with a passenger in the sale of a ticket, 
which among other recitals contained the 
provision that, in view of the reduced rate 
at which it was furnished, the carrier’s 


liability for loss of baggage should be 
limited to one hundred dollars, was not 
void as against public policy. Rose v. 
Northern Pacific Ry. Co., 35 Mont. 70, 79, 
88 Pac. 767. 


Limitation of liability of carrier by 
notices or tickets, baggage checks, bills 
of lading, ete., see note in 5 A. 8S. R. 719. 


7855. ‘Loss of valuable letters. A common earrier is not responsible 
for loss or miscarriage of a letter, or package having the form of a letter, 
containing money or notes, bills of exchange, or other papers of value, 
unless he is informed at the time of its receipt of the value of its contents. 


History: En. Sec. 2879, Civ. C. 1895; re-en. Sec. 5341, Rev. C. 1907. Cal. Civ. C. 
Sec. 2177. 


CHAPTER 45. 
COMMON CARRIERS OF PERSONS. 


Section 7856. Obligation to Carry Baggage. 
7857 


857. Baggage Defined. 


7858. Liability for Baggage. 

7859. Baggage—-How Carried and Delivered 
7860. Obligation to Provide Vehicles. 

7861. Seats for Passengers. 

7862. Regulations for Conduct of Business. 
7863. Fare—When Payable. 

7864. Ejection of Passengers. 

7865. Fare Not Payable After Ejection. 
7866. Carrier’s Lien. 


7856. Obligation to carry baggage. A common carrier of persons, 
unless his vehicle is fitted for the reception of persons exclusively, must 
receive and carry a reasonable amount of baggage for each passenger 
without charge, except for an excess of weight over one hundred pounds 
to a passenger; but if such carrier be a proprietor of a stage line, he may 
not receive and carry for each passenger by such stage line, without charge, 
more than sixty pounds of baggage. 


History: En. Sec. 2890, Civ. C. 1895; 
re-en. Sec. 5342, Rev. C. 1907. Cal. Civ. C. 
Sec. 2180. Based on Field Civ. ©. Sec. 
1148, 


Right of passenger to carry baggage or 
packages in street car, see note in 30: 
L. R. A. (N. S.) 889; 9 Ann. Cas. 201. 


7857. Baggage defined. Baggage may consist of any articles intended 
for the use of a passenger while traveling, or for his personal equipment. 


History: En. Sec. 2891, Civ. C. 1895; 
re-en. Sec. 5343, Rev. C. 1907. Cal. Civ. C. 
Sec. 2181. Field Civ. C. Sec. 1144. 


What is baggage and liability therefor, 
see nutes in 71 Am. Dec. 159; 8 Am. Rep. 


302; 99 A. S. R. 343; 21 Ann. Cas. 729; 
Ann. Cas. 1915C, 1050; 47 L. R. A. 306; 
21 TaeRoeA, “GN: 3S:) 4850-30 minh Ae 
(N. 8.) 634; 41 L. R. A. (N. 8.) 371. 
Drummer’s samples as baggage, see notes. 
in 6 Ann. Cas. 828; L. R. A. 1918C, 108. 
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7858. Liability for baggage. The liability of a carrier for baggage 
received by him with a passenger is the same as that of a common carrier 
of property. 

History: En. Sec. 2892, Civ. C. 1895; 


re-en. Sec. 5344, Rev. C. 1907. Cal. Civ. C. 
Sec. 2182. Field Civ. C. Sec. 1145. 


earrier’s liability for baggage shall be 
limited to one hundred dollars, is valid. 
Rose v. Northern Pacific Ry. Co., 35 Mont. 
70, 80, 88 Pac. 767. 

A contract made by a carrier with a 


passenger in the sale of a ticket, provid- 
ing that in view of the reduced rate at 
which transportation is furnished, the 


Liability for merchandise shipped as 
baggage where excess baggage charge is 
paid, see note in 2 A. L. R. 110. 


7859. Baggage—How carried and delivered. A common carrier must 
deliver every passenger’s baggage, whether within the prescribed weight 
or not, immediately upon the arrival of the passenger at his destination; 
and, unless the vehicle would be overcrowded or overloaded thereby, must 
carry it on the same vehicle by which he carries the passenger to whom 
it belonged, except that where baggage is transported by rail, it must be 
checked and carried in a regular baggage-car; and whenever passengers 
neglect or refuse to have their baggage so checked and transported, it is 


carried at their risk. 

History: En. Sec. 2893, Civ. C. 1895; 
re-en. Sec. 5345, Rev. C. 1907. Cal. Civ. C. 
Sec. 2183. 


Right of passenger to have baggage car- 
ried on same train, see notes in 15 Ann. 
Gas. 3913-177 ly. R.A. CN.Ss) 1091. 


7860. Obligation to provide vehicles. A common carrier of persons 
must provide a sufficient number of vehicles to accommodate all the 
passengers who can be reasonably expected to require carriage at any 


one time. 


History: En. Sec. 2894, Civ. C. 1895; re-en. Sec. 5346, Rev. C. 1907. Cal. Civ. C. 


Sec. 2184. Based on Field Civ. C. Sec. 1147 


7861. Seats for passengers. 
vide every passenger with a seat. 


A common carrier of persons must pro- 
He must not overload his vehicle by 


receiving and carrying more passengers than its rated capacity allows. 


History: En. Sec. 2895, Civ. C. 1895; 
re-en, Sec. 5347, Rev. C. 1907. Cal. Civ. C. 
Sec. 2185. Based on Field Civ. C. Sec. 
1148. 


Cited or applied as section 5347, Revised 
Codes, in Previsich v. Butte Electric Ry. 


Co., 47 Mont. 170, 179, 181 Pac. 25. 


Duty of carrier to provide seats for pas- 
sengers, see notes in 4 A. §. R. 779; 136 
A. S. BR. 312;: Ann. Cas. 1915A, 1069; 22 
L. RB. A. 259; L. R. A. 1915B, 916. 


7862. Regulations for conduct of business. A common carrier of 
persons may make rules for the conduct of his business, and may require 
passengers to conform to them, if they are lawful, public, uniform in their 


application, and reasonable. 
History: En. Sec. 2896, Civ. C. 1895; 


re-en. Sec. 5348, Rev. C. 1907. Cal. Civ. C. 


Sec. 2186. Field Civ. C. Sec. 1149. 

A person who enters a train consisting 
wholly of Pullman cars, without paying 
Pullman car fare, in addition to the 
purchase of a fegular first-class ticket, 


7863. Fare—When payable. 


may, if he refuses to pay such fare, and 
if other trains have been provided for 
his carriage, be ejected, if done without 
unnecessary force; it is a passenger’s duty 
to comply with all reasonable rules of the 
railway company. Doherty v. Northern 
Pacific Ry. Co., 43 Mont. 294, 304, 115 
Pae. 401. 


A common carrier may demand the fare 


of passengers, either at starting or at any subsequent time. 


History: En. Sec. 2897, Civ. C. 1895; 
re-en. Sec. 5349, Rev. C. 1907. Cal. Civ. C. 


Sec. 2187. Field Civ. C. Sec. 1150. 


Cited or applied as section 5349, Revised 
Codes, in Doherty v. Northern Pacific Ry. 
Co., 43 Mont. 294, 304, 115 Pac. 401. 
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A passenger who refuses to. pay his 


fare, or conform to any lawful regulation of the carrier, may be ejected 


from the vehicle by the carrier. 


But this must be done with as little 


violence as possible, and at any usual stopping place or near some dwell- 


ing-house. 
History: En. Sec. 2898, Civ. C. 1895; 


re-en. Sec. 5350, Rev. C. 1907. Cal. Civ. C. 
Based on Field Civ. C. Sec. 


Sec. 2188. 
1151. 


One traveling on a second-class, limited, 
railroad ticket, without stop-over privi- 
leges, may, if he does stop over, especially 
if he has a conductor’s check, in place of 
his ticket, which informs him of his rights, 
be lawfully ejected from another train on 


which he takes passage, if he refuses to 
pay full fare. Sanden v. Northern Pacific 
Ry. Co., 43 Mont. 209, 219, 115 Pace. 408. 


Place where carrier may eject passenger 
from train, see notes in Ann, Cas. 1912C, 
488; 26 L. R. A. 129. 

Ejection of custodian for failure to pay 
child’s fare, see note in 1 A. L. R. 1452. 

Right of carrier to eject insane passen- 
ger, see note in 12 A. L. R. 242. 


7865.- Fare not payable after ejection. After having ejected a pas- 
senger, a carrier has no right to require the payment of any part of his 


fare. 


History: En Sec. 2899, Civ. C. 1895; re-en. Sec. 5351, Rev. C. 1907. Cal. Civ. C. 


ec. 2190. Field Civ. C. Sec. 1152. 


7866. Carrier’s lien. 


A common earrier has a lien upon the baggage 


of a passenger for the payment of such fare as he is entitled to from him. 
This len is regulated by the chapter on liens. 
History: En. Sec. 2900, Civ. C. 1895; re-en. Sec. 5352, Rey. C. 1907. Cal. Civ. C 


Sec. 2191. Field Civ. C. Sec. 1153 


CHAPTER 46. 
COMMON CARRIERS OF PROPERTY. 


Section 7867. 


Liability of Inland Carriers for Loss. 


7868. When Exemptions Do Not Apply. 


7869. Liability for Delay. 


7870. Consignor of Valuables to Declare Their Nature. 

7871. Delivery of Freight Beyond Usual Route. 

7872. Proof to Be Given in Case of Loss. 

7873. Carrier’s Services, Other Than Carriage and Delivery. 


7874. Sale of Perishable Property for Freight. 


7867. Liability of inland carriers for loss. Unless the consignor 
accompanies the freight and retains exclusive control thereof, an inland 
common earrier of property is liable, from the time that he accepts until 
he relieves himself from liability, pursuant to sections 7824 to 7827, for 


the loss or injury thereof from any cause whatever, except: 
1. An inherent defect, vice, weakness, or a spontaneous action of the 


property itself; 


2. The act of a public enemy of the United States, or of this state; 


3. The act of the law; or, 


4. An irresistible superhuman cause. 


History: En. Sec. 2910, Civ. C. 1895; 
‘re-en. Sec. 5353, Rev. C. 1907. Cal. Civ. C. 
Sec. 2194. Field Civ. C. Sec. 1154. 


In the absence of evidence that injury 
to livestock while being transported on a 
railway was caused by -their bad temper, 


restiveness, viciousness, etc., an instruc- 
tion to that effect was properly refused. 
Heitman-y. Chicago Milwaukee & St. Paul 
Ry. Co., 45 Mont. 406, 416, 123 Pac. 401. 
Cited or applied as section 5353, Revised 
Codes, in Wahle v. Great Northern Ry. Co., 
41 Mont. 326, 334, 109 Pae. 713; Gary 
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Bros. & Gaffke Co. v. Chicago M. & P. S. 
Co., 49 Mont. 524, 532, 143 Pac. 955. 


Liability for damage caused by act of 
God co-operating with negligence of car- 
rier, see notes in 3 Ann. Cas. 453; 8 Ann. 
Cas. 48, 310; 12 Ann. Cas. 449; Ann. Cas. 
1912D, 968; Ann. Cas. 1918A, 581; 11 
A. 8. R. 362. 


CARRIERS OF FROPERTY. 
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Burden of. proof as to fault of carrier 
in event of flood or other uncontrollable 
event causing loss of goods, see notes in 
Ann. Cas. 1914D, 1115; 29 L. R. A. (N. 8.) 
663; L. R. A. 1915D, 547. 

Snowstorm as act of God which will re- 
lieve carrier from liability, see note in 
24 L. R. A. (N. 8.) 1209. 


7868. When exemptions do not apply. A common earrier is liable, 
even in the cases excepted by the last section, if his ordinary negligence 
exposes the property to the cause of the loss. 


History: En. Sec. 2911, Civ. C. 1895; 
Tre-en. Sec. 5354, Rev. C. 1907. Cal. Civ. C. 
Sec. 2195. Field Civ. C. Sec. 1155. 


If a common carrier receives property 
for transportation, when he knows, or by 
the exercise of ordinary care should know, 
that it is likely to be exposed to injury or 
loss because of inadequate facilities for 


its transportation, he is answerable for 
any loss following the acceptance of the 
property. Wahle v. Great Northern Ry. 
Co., 41 Mont. 326, 334, 109 Pac. 713. 

Cited or applied as section 5354, Revised 
Codes, in Neary v. Northern Pacifie Ry. Co., 
41 Mont. 480, 491, 110 Pae. 226; John v. 
Northern Pacific Ry Co., 42 Mont. 18, 29, 
111 Pac. 632. 


7869. Liability for delay. A common carrier is liable for delay only 
when it is caused by his want of ordinary care and diligence. 


History: En. Sec. 2912, Civ. C. 1895; 
re-en. Sec. 5355, Rev. C. 1907. Cal. Civ. C. 
Sec. 2196. Field Civ. C. Sec. 1156. 


The language of this section is equiva- 
Tent to saying that a common carrier shall 
be liable for damages resulting from de- 
lays caused by its want of ordinary care 
and diligence, that is, for ordinary negli- 
gence. This being a legislative declara- 
tion as to when the common earrier shall 
be liable for delay, it cannot be abridged 
by special contract. It is a legislative 
limitation upon the previous general power 
given to contract. Nelson v. Great North- 


7870. Consignor of valuables to declare their nature. 


ern Ry. Co., 28 Mont. 297, 324, 72 Pae. 
642. See Russell v. Chicago, Burlington & 
Quincy. Ry. Co., 37 Mont. 1, 7, 94 Pace. 488. 


Cited or applied as section 5355, Revised 
Codes, in Wahle v. Great Northern Ry. Co., 
41 Mont. 326, 334, 109 Pac. 713; Neary v. 
Northern Pacific Ry. Co., 41 Mont. 480, 491, 
110 Pae. 226; John v. Northern Pacific 
Ry. Co., 42 Mont. 18, 29, 111 Pac. 632. 


Sudden and unusual amount of business 
as excusing carrier’s delay in transporting 
goods, see notes in 11 Ann. Cas. 274; Ann. 
Cas. 1913D, 967; Ann. Cas. 1918D, 143. 


A common 


earrier of gold, silver, platina, or of precious stones, or of imitations 
thereof, in a manufactured or unmanufactured state; of timepieces of any 
description; of negotiable paper or other valuable writings; of pictures, 
glass, or chinaware; of statuary, silk, or laces; or of plated ware of any 
kind, is not liable for more than fifty dollars upon the loss or injury of 
any one package of such articles, unless he has notice, upon his receipt 
thereof, by mark upon the package or otherwise, of the nature of the 
freight; nor is such carrier liable upon any package carried for more than 
the value of the articles named in the receipt or the bill of lading. 


History: En. Sec. 2913, Civ. C. 1895; 
‘re-en. Sec. 5856, Rev. C. 1907. Cal. Civ. C. 
Sec. 2200. Based on Field Civ. ©. Sec. 
1160. 


7871. Delivery of freight beyond usual route. 


Valuation of property for purposes of 
transportation as affecting carrier’s lia. 
bility where it is converted or embezzled 
while in its possession, see notes in 31 
DR. Aa CGNs S32) 93095) le RA. 1O18A 756. 


If a common carrier 


accepts freight for a place beyond his usual route, he must, unless he 
stipulates: otherwise, deliver it at the end of his route, in that direction, 
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to some other competent carrier carrying to the place of address, or con- 
nected with those who thus carry. 


History: En. Sec. 2914, Civ. C. 1895; State statute prescribing duty or lia- 
re-en. Sec. 5357, Rev. C. 1907. Cal. Civ. C. bility of connecting carriers as regulation 
Sec. 2201. Based on Field Civ. C. Sec. of interstate commerce, see notes in 2 Ann. 
1161. Cas. 517; 9 Ann. Cas. 812; 7 L. BR. A. 

(N. S.) 388. 

7872. Proof to be given in case of loss. If freight addressed to a 
place beyond the usual route of the common carrier who first received it 
is lost or injured, he must, within a reasonable time after demand, give 
satisfactory proof to the consignor that the loss or injury did not occur 
while it was in his charge, or he will be himself liable therefor. 


History: En. Sec. 2915, Civ. ©. 1895; Liability of connecting carrier for loss 
re-en. Sec. 5358, Rev. C. 1907. Cal. Civ. C. beyond its own line, see note in 31 L. BR. A. 
Sec. 2202. Field Civ. C. Sec. 1162. (ONIETSB)) al 


7873. Carrier’s services, other than carriage and delivery. In respect. 
to any service rendered by a common earrier about freight, other than its 
carriage and delivery, his rights and obligations are defined by the chap- 
ters on deposit and service. 


History: En. Sec. 2916, Civ. C. 1895; re-en. Sec. 5359, Rev. C. 1907. Cal. Civ. C. 
Sec. 2203. Field Civ. C. Sec. 1163. 


7874. Sale of perishable property for freight. If, from any cause 
other than want of ordinary care and diligence on his part, a common 
carrier is unable to deliver perishable property transported by him, and 
collect his charges thereon, he may cause the property to be sold in open 
market to satisfy his lien for freightage. 


History: En. Sec. 2917, Civ. C. 1895; delivered to a carrier for transportation, 
re-en. Sec. 5360, Rev. C. 1907. Cal. Civ. C. see note in Ann. Cas. 1915C, 509. 
Sec. 2204. Liability of carrier for sale of perish- 
able property during strike, see note in 
What constitutes perishable property 35 L. R. A. 630. 


CHAPTER 47. 
COMMON CARRIERS OF MESSAGES. 


Section 7875. Order of Transmission of Telegraphic Messages. 
7876. Order in Other Cases. 
7877. Damages When Message Is Refused or Postponed. 

7875. Order of transmission of telegraphic messages. A carrier of 
messages by telegraph or telephone must, if it is practicable, transmit. 
every such message immediately upon its receipt. But if this is not 
practicable, and several messages accumulate upon his hands, he must. 
transmit them in the following order: 

1. Messages from public agents of the United States or of this state, 
on public business ; 

2. Messages giving information relating to the sickness or death of 
any person; 

3. Messages intended in good faith for immediate publication in 
newspapers, and not for any secret use; 

4. Other messages in the order in which they were received. 


History: En. Sec. 2930, Civ. C. 1895; While a telegraph company is not an 
re-en. Sec. 5361, Rev. C. 1907. Cal. Civ. C. insurer of the speedy and accurate trans- 
Sec. 2207. Based on Field Civ. C. Sec. mission of a paid message, it is engaged 
1164. in the performance of a public service and 
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is held to the exercise of ordinary care 
and diligence; it must, therefore, respond 
in damages for any injury caused by its 


7876. Order in other cases. 


TRUSTS—NATURE AND CREATION. 


[7876-7879 


negligence in the premises. ahood v. 
Continental Tel. Co., 52 Mont. 313, 321, 
157 Pac. 639. 


A common earrier of messages, otherwise 


than by telegraph or telephone, must transmit them in the order in which 
he receives them, except messages from agents of the United States or of 
this state, on public business, to which he must always give priority. 


History: En. Sec. 2931, Civ. C. 1895; 
re-en. Sec. 5362, Rev. C. 1907. Cal. Civ. C. 
Sec. 2208. Based on Field Civ. C. Sec. 
1165. 


Cited or applied as section 5362, Revised 
Codes, in Lahood v. Continental Tel. Co., 
52 Mont. 313, 322, 157 Pac. 639. 


7877. Damages when message is refused or postponed. Every person 
whose message is refused or postponed, contrary to the provisions of this 
chapter, is entitled to recover from the carrier his actual damages, and 


fifty dollars in addition thereto. 


History: En. Sec. 2932, Civ. C. 1895; 
re-en. Sec. 5363, Rev. C. 1907. Cal. Civ. C. 
Sec. 2209. Based on Field Civ. C. Sec. 
1166. 


This and the next two preceding sec- 
tions apply merely in cases of ordinary 
negligence, where the circumstances are 
not aggravated by fraud, malice, or op- 
pression. Lahood v. Continental Tel. Co., 
52 Mont. 313, 322, 157 Pac. 639. 


A stipulation by a telegraph company, 
on one of its blanks, that it will not be 
answerable for damages or statutory pen- 
alties, if a claim is not made within a 
specified time, is void, under section 7554, 
as against public policy, if it was intended 
as a cloak for fraud or crime. Lahood v. 
Continental Tel. Co., 52 Mont. 313, 322, 
157 Pac. 639. 


CHAPTER 48. 
TRUSTS IN GENERAL—NATURE AND CREATION, 


Section 7878. 


Trusts Classified. 


For What Purpose a. Trustee May Be Created. 
Voluntary Trust—How Created as to Trustor. 


7879. Voluntary Trust Defined. 

7880. Involuntary Trust Defined. 

7881. Parties to the Contract. 

7882. What Constitutes One a Trustee. 
7883. 

7884. 

7885. How Created as to Trustee. 

7886. Involuntary Trustee, Who Is. 
7887. 


Involuntary Trust Resulting From Fraud, ete. 


7878. Trusts classified. A trust is either: 


TV oluntary 7 or, 
2. Involuntary. 


History: En. Sec. 2950, Civ. C. 1895; 
re-en. Sec. 5364, Rev. C. 1907. Cal. Civ. C. 
Sec. 2215. Field Civ. C. Sec. 1167. 


Cited or applied as section 5364, Revised 


7879. Voluntary trust defined. 


Codes, in Mantle v. White, 47 Mont, 234, 
241, 132 Pac. 22. 


For articles on “Trusts,” see Cal: Jur. 
and 26 R. C. L. 1160. 


A voluntary trust is an obligation 


arising out of a personal confidence reposed in, and voluntarily accepted 


by, one for the benefit of another. 


History: En. Sec. 2951, Civ. C. 1895; 
re-en. Sec. 5365, Rev. C. 1907. Cal. Civ. ©. 
Sec. 2216. Field Civ. C. Sec. 1168. 


An agreement between preferred stock- 
holders that each should lend a certain 
proportion of a sum of money to the cor- 
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poration, and that certain shares of com- 
mon stock held by one of their number 
in trust for distribution as a bonus to 
parties lending such money should imme- 
diately upon making the loan become the 
property of the lenders, and be divided 
according to the proportion of said sum 
lent by each, did not create a trust nor 
make the holder of the certificates of 
stock a trustee for the benefit of his 
fellow-signers; nor does the mere fact that 
the holder of the stock retained posses- 


7880. Involuntary trust defined. 
created by operation of law. 


History: En. Sec. 2952, Civ. C. 1895; 
re-en. Sec. 5366, Rev. C. 1907. Cal. Civ. C. 
Sec. 2217. Field Civ. C. Sec. 1169. 


TRUSTS. 


[Part V 


sion of the certificates representing such 
stock as a mere stakeholder make him 
such a trustee. Crosby v. Robbins, 56 
Mont. 179, 190, 182 Pac. 122; Asbury v. 
Robbins, Id. 195, 182 Pac. 126; Hanson v. 
Robbins, Id. 196, 182 Pac. 126. 

Cited or applied as section 2951, Civil 
Code, in McDonald v. American Nat. 
Bank, 25 Mont. 456, 494, 65 Pac. 896; as 
section 5365, Revised Codes, in Mantle vy. 
White, 47 Mont. 234 241, 132 Pac. 22. 


An involuntary trust is one which is 


Cited or applied as section 5366, Revised 
Codes, in Mantle v. White, 47 Mont. 234, 
241, 132 Pace. 22. 


7881. Parties to the contract. The person whose confidence creates 
the trust is called the trustor; the person in whom confidence is reposed 
is called the trustee; and the person for whose benefit the trust is created 


is called the beneficiary. 


History: En. Sec. 2953, Civ. C. 1895; 
re-en. Sec. 5367, Rev. C. 1907. Cal. Civ. C. 
Sec. 2218. Field Civ. C. Sec. 1170. 


Cited or applied as section 2953, Civil 
Code, in McDonald v. American Nat. 


7882. What constitutes one a trustee. 


Bank, 25 Mont. 456, 494, 65 Pac. 896; as 
section 5367, Revised Codes, in Willoburn 
Ranch Co. v. Yegen, 45 Mont. 254, 259, 
122 Pac. 915; Mantle v. White, 47 Mont. 
234, 241, 132 Pa 22. 


Every person who voluntarily 


assumes a relation of personal confidence with another is deemed a trustee, 
within the meaning of this chapter, not only as to the person who reposes 
such confidence, but also as to all persons of whose affairs he thus acquires 
information which was given to such person in the like confidence, or over 
whose affairs he, by such confidence, obtains any control. 

History: En. Sec. 2954, Civ. C. 1895; re-en. Sec. 5368, Rev. C. 1907. Cal. Civ. C. 
Sec. 2219. Field Civ. C. Sec. 1171. 

7883. For what purpose a trust may be created. A trust may be 
created for any purpose for which a contract may lawfully be made, 
except as otherwise prescribed by the chapters on uses and trusts and on 
transfers. 

History: Hn. Sec. 2955, Civ. C. 1895; re-en. Sec. 5369, Rev. C. 1907. 
Sec. 2220. Field Civ. C. Sec. 1172. 

7884. Voluntary trust—How created as to trustor. Subject to the 
provisions of section 6784, a voluntary trust is created, as to the trustor 
and beneficiary, by any words or acts of the trustor, indicating with 
reasonable certainty : 

1. An intention on the part of the trustor to create a trust; and, 

2. The subject, purpose and beneficiary of the trust. 


History: En. Sec. 2956, Civ. C. 1895; 
re-en. Sec. 5370, Rev. C. 1907. Cal. Civ. C. 
Sec. 2221. Field Civ. C. Sec. 1173. 


Cited or applied as section 2956, Civil 
Code, in McDonald v. American Nat. 
Bank, 25 Mont. 456, 494, 65 Pac. 896; as 
section 5370, Revised Codes, in Mantle v. 


Cal. Civ. C. 


Voluntary trusts arising from declara- 
tions of donor, see note in 34 A.S. R. 189. 


Parol voluntary trust in personalty, see 
note in 51 A. S. R. 389. 

Sufficieney of declaration to establish 
voluntary trust where legal title is re- 
tained by settler, see note in 12 L. R. A. 


White, 47 Mont. 234, 241, 132 Pac. 22; (N.S.) 547. 
Crosby v. Robbins, 56 Mont. 179, 190, 182 
Pace. 122. 

644 


— re 


Ch. 48, 49] OBLIGATIONS OF TRUSTEES. [7885-7887 

7885. How created as to trustee. Subject to the provisions of section 
6784, a voluntary trust is created, as to the trustee, by any words or acts 
of his indicating, with reasonable certainty: 

1. His acceptance of the trust, or his acknowledgment, made upon 
sufficient consideration, of its existence; and, 

2. The subject, purpose, and beneficiary of the trust. 


History: En. Sec. 2957, Civ. C. 1895; Codes, in Mantle v. White, 47 Mont. 234, 
re-en. Sec. 5371, Rev. C. 1907. Cal. Civ. C. 241, 132 Pac. 22; Glendenning v. Slayton, 
Sec. 2222. Field Civ. C. Sec. 1174. 55 Mont. 586, 594, 179 Pac. 817; Crosby v. 


Cited or applied as section 5371, Revised BONES ya Montiel 9,5 180,71 182- Pag. 122, 


7886. Involuntary trustee, who is. One who wrongfully detains a 
thing is an involuntary trustee thereof, for the benefit of the owner. 


History: En. Sec. 2958, Civ. C. 1895; 
re-en. Sec. 5372, Rev. C. 1907. Cal. Civ. C. 
Sec. 2223. Field Civ. C. Sec. 1175. 


Where the receiver of a corporation sold 
certain of its property, and thereafter the 
order appointing the receiver and authoriz- 
ing a sale was reversed on appeal, the 


7887. Involuntary trust resulting from fraud, etc. One who gains a 
thing by fraud, accident, mistake, undue influence, the violation of a trust, 
or other wrongful act, is, unless he has some other or better right thereto, 
an involuntary trustee of the thing gained, for the benefit of the person 


purchasers held the property and the pro- 
ceeds of their sale thereof as involuntary 
trustees for the corporation, and the re- 
ceiver held the purchase price as an in- 
voluntary trustee for the -purchasers. 
Lutey v. Clark, 31 Mont. 45, 54, 77 Pae. 
305, 84 Pac. 73. 


who would otherwise have had it. 


History: En. Sec. 2959, Civ. C. 1895; 
re-en. Sec. 5373, Rev. C. 1907. Cal. Civ. C. 
Sec. 2224. Field Civ. C. Sec. 1176. 


Where a married woman, owning sepa- 
rate property, was desirous, during a dan- 
gerous illness, of conveying to her daugh- 
ter, but consented to convey to her hus- 
band instead, on his promise to devise 
both this property and his own to the 
daughter and a son, the husband, on the 
death of the wife and the repudiation of 
his promise, occupies the position of an 
involuntary trustee for the benefit of the 
daughter, and the latter is the real party 
in interest on whom devolves the privilege 
of maintaining the appropriate action. 


Huffine v. Lincoln, 52 Mont. 
160 Pac. 820. 

Cited or applied as section 2959, Civil 
Code, in Lutey v. Clark, 31 Mont. 45, 54, 
77 Pace. 305, 84 Pac. 73. 


585, 594, 


When devisees, heirs, and legatees hold 
as trustees ex maleficio, see note in 106 
A. S. BR. 94. 

Failure of heir or distributee to perform 
oral promise which prevented making of 
will as rendering him liable as trustee ex 
maleficio, see note in 2 Ann. Cas. 556. 

Murder of ancestor or testator by heir, 
devisee, or legatee as constituting him a 
trustee ex maleficio, see note in 2 Ann, 
Cas. 659. 


CHAPTER 49. 
TRUSTS IN GENERAL—OBLIGATIONS OF TRUSTEES AND OF THIRD PERSONS. 


Section 7888. 


Trustee’s Obligation to Good Faith. 
Trustee Not to Use Property for His Own Benefit. 


Trustee’s Influence Not to Be Used for His Advantage. 
Trustee Not to Assume a Trust Adverse to Interest of Beneficiary. 


7889. 

7890. Certain Transactions Forbidden. 

7891. 

7892. 

7893. To Disclose Adverse Interest. 

7894, Trustee Guilty of Fraud, When. 

7895. Presumption Against Trustees. 

7896. Trustee Mingling Trust Property With His Own. 
7897. Measure of Liability for Breach of Trust. 
7898. Same—For Losses Only, When. 

7899. Cotrustees—How Far Liable for Each Other. 
7900. Third Person—When Involuntary Trustee. 
7901. 


When Third Person Must See to Application of Trust Property. 
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7888. Trustee’s obligation to good faith. In all matters connected 
with his trust, a trustee is bound to act in the highest good faith toward 
his beneficiary, and may not obtain any advantage therein over the latter 
by the slightest misrepresentation, concealment, threat, or adverse pressure 


of any kind. 


History: En. Sec. 2970, Civ. C. 1895; 
re-en. Sec. 5374, Rev. C. 1907. Cal. Civ. C. 
Sec. 2228. Field Civ. C. Sec. 1177. 


A resolution of four directors of a cor- 
poration voting three of their number 
salaries, and giving them back pay, predi- 
eated on by-laws previously passed by five 
directors, including the first mentioned 
four, is void under this and succeeding 
sections. McConnell v. Combination M. & 
M. Co., 30 Mont. 239, 257, 76 Pac. 194. 

The directors of a mining corporation 
are not allowed to profit by virtue of their 
position, and a breach of official duty on 
their part is fraud in law. A director, 
who purchases the property of the cor- 
poration at a judicial sale, must not be 
permitted to obtain a dishonest advantage 
over the corporation or its stockholders. 


Coombs v. Barker, 31 Mont. 526, 545, 
OPP aACra. 

A bank which accepts a deposit of 
money in trust for the benefit of another, 
to be delivered to a third party upon the 
happening of a contingency, is bound to 
the highest good faith in executing the 
trust thus created; disposition of the de- 
posit contrary to instruction renders the 
bank liable in damages either for a con- 
version, or in assumpsit for money had 
and received. Glendenning v. Slayton, 
55 Mont. 586, 594, 179 Pac. 817. 

Cited or applied as section 5374, Revised 
Codes, in Tatem v. Eglanol Mining Co., 
42 Monti 475, 489, 113 Pace. 295. 


Fiduciary relation of trustee and bene- 
ficiary, see note in 16 Am. Dee. 616. 


7889. Trustee not to use property for his own benefit. A trustee 
may not use or deal with the trust property for his own benefit, or for 
any other purpose unconnected with the trust, in any manner. 


' History: En. Sec. 2971, Civ. C. 1895; 
re-en. Sec. 5375, Rev. C. 1907. Cal. Civ. C. 
Sec. 2229. Field Civ. C. Sec. 1178. 


The supreme court has emphasized this 
statutory rule by declaring that the trus- 
tee must account for all accumulations 
from the use of trust funds, and that un- 
der no circumstances will he be permitted 
to profit from their use. In re Davis’ 
Estate, 35. Mont. 278, 286, 88 Pac. 957; 
City of Butte v. Goodwin, 47 Mont. 155, 
163, 1384 Pac. 670; In re Allard Guardian- 
ship, 49 Mont. 219, 224, 141 Pac. 661. 

It has been a recognized rule in equity 
for a century or more, that a trustee shall 
not deal with the trust funds for any pur- 
pose not connected with the trust, and 
shall not profit by malversation of the 


trust fund. In re Allard Guardianship, 
49 Mont. 219, 229, 141 Pace. 661. 

Good faith requires an agent employed 
to sell land to account to his principal for 
the entire selling price, less the agreed 
commission. Middlefork Cattle Co. v. 
Todd, 49 Mont. 259, 262, 141 Pac, 641. 

Where an attorney indorsed a check 
belonging to his client, deposited it in 
bank and used the proceeds in the dis- 
charge of his private obligations, repaying 
it only after being called to account by 
the client some four months later, he was 
guilty of a fraud upon the latter, under 
this section. In re Lunke, 56 Mont. 226, 
182 Pac. 126. 

Cited or applied as section 5375, Revised 
Codes, in Glendenning v. Slayton, 55 Mont. 
586, 594, 179 Pac. 817. 


7890. Certain transactions forbidden. Neither a trustee nor any of 


his agents may take part in any transaction concerning the trust in which 
he or any one for whom he acts as agent has an interest, present or con- 
tingent, adverse to that of his beneficiary, except as follows: 

1. When the beneficiary, having capacity to contract, with full knowl- 
edge of the motives of the trustee, and of all other facts concerning the 
transaction which might affect his own decision, and without the use of 
any influence on the part of the trustee, permits him to do so; 

2. When the beneficiary, not having capacity to contract, the proper 
court, upon the lke information of the facts, grants the like permis- 
s10n ; or, 
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3. When some of the beneficiaries, having capacity to contract, and 
some not having it, the former grant permission for themselves, and the 
proper court for the latter, in the manner above prescribed. 


History: En. Sec. 2972, Civ. C. 1895; 


re-en. Sec. 5376, Rev. C. 1907. Cal. Civ. C. 
Based on Field Civ. C. Sec. 


Sec. 2230. 
1179. 


A guardian is a trustee, and is held to 
the strict accountability attaching to a 
trustee. Smith v. Smith, 210 Fed. 947, 951. 

Where a guardian, who had used his 
ward’s money in payment of his debts, 
concealed this fact from the court in 
applying for authority to borrow his 
ward’s money at a low rate of interest, 
the order so procured by fraud and impo- 


7891. Trustee’s influence not to be used for his advantage. 


sition was voidable, and afforded no pro- 
tection to the guardian, and he was liable 
for legal interest both before and after 
the order granting such authority, there 
having been no such disclosure as is re- 
quired by this section. Smith v. Smith, 
210 Ped. 947, 951. 


Cited or applied as section 5376, Revised 
Codes, in Smith v. Smith, 224 Fed. 1, 10. 


Effect of interest of trustee in subject 
matter of trust, see note in Ann. Cas. 
1918A, 481. 


A trustee 


may not use the influence which his position gives to him to obtain any 


advantage from his beneficiary. 
History: 


Sec. 2231. Field Civ. C. Sec. 1180. 


En. Sec. 2973, Civ. C. 1895; re-en. Sec. 5377, Rev. C. 1907. Cal. Civ. CG 


7892. Trustee not to assume a trust adverse to interest of beneficiary. 
No trustee, so long as he remains in the trust, may undertake another 
trust adverse in its nature to the interest of his beneficiary in the subject 
of the trust, without the consent of the latter. 


History: 
Sec. 2232. Field Civ. C. Sec. 1181. 


En. Sec. 2974, Civ. C. 1895; re-en. Sec. 5378, Rev. C. 1907. Cal. Civ. C. 


7893. To disclose adverse interest. If a trustee acquires any interest, 


or becomes charged with any duty, adverse to the interest of his bene- 
ficiary in the subject of the trust, he must immediately inform the latter 
thereof, and may be at ence removed. 


History: En. Sec. 2975, Civ. C. 1895; 
re-en. Sec. 5379, Rev. C. 1907. Cal. Civ. C. 
Sec. 2233. Field Civ. C. Sec. 1182. 


Cited or applied as section 5379, Revised 
Codes, in Tatem v. Eglanol Mining Co., 
42 Mont. 475, 489, 113 Pac. 295. _ 


7894. Trustee guilty of fraud, when. Every violation of the provisions 
of the preceding sections of this chapter is a fraud against the beneficiary 


of the trust. 


History: En. Sec. 2976, Civ. C. 1895; 
re-en. Sec. 5380, Rev. C. 1907. Cal. Civ. C. 
Sec. 2234. Field Civ. C. Sec. 1183. 


It is a fraud for a guardian to use the 
ward’s funds, entrusted to him, for any 
purpose not connected with the trust. In 
re Allard Guardianship, 49 Mont. 219, 228, 
TAS Pace OG” 

Good faith requires an agent employed 
to sell land to account to his principal for 
the entire selling price, less the agreed 
commission. Middlefork Cattle Co. v. 
Todd, 49 Mont. 259, 262, 141 Pac. 641. 

If a broker is employed to sell land at a 
certain price, on commission, and he finds 


7895. Presumption against trustees. 


a purchaser at that price, but induces his 
principal to sell at a lower figure, upon the 
representation that he cannot get any 
more, and the broker pockets the differ- 
ence, it is a clear case of fraud upon his 
principal, and an action lies to compel him 
to disgorge the amount of profit so wrong- 
fully realized. Middlefork Cattle Co. v. 
Todd, 49 Mont. 259, 262, 141 Pac. 669. 

Cited or applied as section 2976, Civil 
Code, in. MeConnell v. Combination M. & 
M. Co., 30 Mont. 239, 264, 76 Pac. 194; as 
section 5380, Revised Codes, in Tatem v. 
Eglanol Mining Co., 42 Mont. 475, 489, 113 
Pae. 295; In re Lunke, 56 Mont. 226, 182, 
Pae. 126. 


All transactions between a 


trustee and his beneficiary during the existence of the trust, or while the 
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influence acquired by the trustee remains, by which he obtains any advan- 
tage from his beneficiary, are presumed to be entered into by the latter 
without sufficient consideration, and under undue influence. 


History: En. Sec. 2977, Civ. C. 1895; Cited or applied as section 5381, Revised 
re-en. Sec. 5381, Rev. C. 1907. Cal. Civ. C. Codes, in Crosby vy. Robbins, 56 Mont. 179, 
Sec. 2235. Field Civ. C. Sec. 1184. 189, 182 Pac. 122. 


7896. Trustee mingling trust property with his own. A trustee who 
wilfully and unnecessarily mingles the trust property with his own, so as 
to constitute himself in appearance its absolute owner, is liable for its 
safety in all events. 


History: En. Sec. 2978, Civ. C. 1895; Rights of cestui que trust where prop- 
re-en. Sec. 5382, Rev. C. 1907. Cal. Civ. C. erty of trust is intermingled with that of 
Sec. 2236. Field Civ. C. Sec. 1185. an insolvent trustee, see note in 7 Ann. 

Cas. 553. 


7897. Measure of liability for breach of trust. A trustee who uses or 
disposes of the trust property contrary to section 7889 may, at the option 
of the beneficiary, be required to account for all profits so made, or to pay 
the value of its use, and, if he has disposed thereof, to replace it, with its 
fruits, or to account for its proceeds, with interest. 


History: En. Sec. 2979, Civ. C. 1895; Cited or applied as section 2979, Civil 
re-en. Sec. 5383, Rev. C. 1907. Cal. Civ. C. Code, in Demars v. Hudon, 33 Mont. 170, 
Sec. 2237. Field Civ. C. Sec. 1186. 175, 82 Pac. 952. 


7898. Same—For losses only, when. A trustee who uses or disposes 
of the trust property in any manner not authorized by the trust, but in 
good faith, and with mtent to serve the interests of the beneficiary, is 
liable only to make good whatever is lost to the beneficiary by his error. 


History: En. Sec. 2980, Civ. C. 1895; Personal liability of trustee for loss of 
re-en. Sec. 5384, Rev. C. 1907. Cal. Civ. C. trust funds deposited in bank, see notes 
Sec. 2238. Field Civ. C. Sec. 1187. in Ann, Cas. 1915C, 50; 14 L. BR. A. 103; 


45 L. RB. A. (NW. S.) 1. 


7899. Cotrustees—How far liable for each other. A trustee is respon- 
sible for the wrongful acts of a cotrustee to which he consented, or which, 
by his negligence, he enabled the latter to commit, but for no others. 


History: En. Sec. 2981, Civ. C. 1895; Liability of one co-trustee for the acts 
re-en. Sec. 5385, Rev. C. 1907. Cal. Civ. C. and defaults of another, see notes in 42 
Sec. 2239. Field Civ. C. Sec. 1188. Am. Dec. 288; 38 L. R. A. CN. 8S.) 1029. 


Liability of trustee for default of co- 
trustee with respect to funds jointly re- 
ceived, see note in 15 Ann. Cas. 522. ; 


Cited or applied as section 2981, Civil 
Code, in Coombs v. Barker, 31 Mont. 526, 
545, 79 Pace. 1. 


7900. Third person—When involuntary trustee. Every one to whom 
property is transferred in violation of a trust holds the same as an invol- 
untary trustee under such trust, unless he purchased it in good faith, and 
for a valuable consideration. 


History: En. Sec. 2990, Civ. C. 1895; Cited or applied as section 5386, Revised 
re-en. Sec. 5386, Rey. C. 1907. Cal. Civ. C. Codes, in Horsky v. McKennan, 53 Mont. 
Sec. 2243. Field Civ. C. Sec. 1189. 50, 57, 162 Pac. 376. 


7901. When third person must see to application of trust property. 
One who actually and in good faith transfers any money or other property 
to a trustee, as such, is not bound to see to the application thereof, and 
his rights can in no way be prejudiced by a misapplication thereof by the 
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trustee. Other persons must, at their peril, see to the proper application 
of money or other property paid or delivered by them. 


History: En. Sec. 2991, Civ. C. 1895; re-en. Sec. 5387, Rev. C. 1907. Cal. Civ. C. 
Sec. 2244. Field Civ. C. Sec. 1190. 


CHAPTER 50. 
TRUSTS FOR THE BENEFIT OF THIRD PERSONS—NATURE AND CREATION. 


Section 7902. Who Are Trustees Within Scope of This Chapter. 
7908. Creation of Trust. 
7904. Trustees Appointed by Court. 
7905. Declaration of Trust. 
7906. Same—Declaration Before Acceptance. 
7907. Recording of Deeds of Trust—Notice. 


7902. Who are trustees within scope of this chapter. The provisions 
of this chapter apply only to express trusts, created for the benefit of 
another than the trustor, and in which the title to the trust property is 
vested in the trustee; not including, however, those of executors, adminis- 
trators, and guardians, as such. 


History: En. Sec. 3000, Civ. C. 1895; re-en. Sec. 5388, Rev. C. 1907. Cal. Civ. C. 
Sec. 2250. Field Civ. C. Sec. 1191. 


7903. Creation of trust. The mutual consent of a trustor and trustee 
creates a trust of which the beneficiary may take advantage at any time 
prior to its rescission. 


History: En. Sec. 3001, Civ. C. 1895; beneficiary an unpaid balance due him, he 
re-en. Sec. 5389, Rev. C. 1907. Cal. Civ. C. can take advantage of it at any time 
Sec. 2251. Field Civ. C. Sec. 1192. before its rescission. Willoburn Ranch 

Co. v. Yegen, 45 Mont. 254, 259, 122 Pac. 

If a trust is created to secure to the 915, 


7904. Trustees appointed by court. When a trustee is appointed by 
a court or public officer, as such, such court or officer is the trustor, within 
the meaning of the last section. 


History: En. Sec. 3002, Civ. C. 1895; re-en. Sec. 5390, Rev. C. 1907. Cal. Civ. C. 
Sec. 2252. Field Civ. C. Sec. 1193. 


7905. Declaration of trust. The nature, extent, and object of a trust 
are expressed in the declaration of trust. 


History: En. Sec. 3003, Civ. C. 1895; re-en. Sec. 5391, Rev. C. 1907. Cal. Civ. C. 
Sec. 2253. Field Civ. C. Sec. 1194. 


7906. Same—Declarations before acceptance. All declarations of a 
trustor to his trustees, in relation to the trust, before its acceptance by 
the trustees, or any of them, are to be deemed part of the declaration of 
the trust, except that when a declaration of trust is made in writing, all 
previous declarations by the same trustor are merged therein. 


History: En. Sec. 3004, Civ. C. 1895; re-en. Sec. 5392, Rev. C. 1907. Cal. Civ. C. 
Sec. 2254. Field Civ. C. Sec. 1195. 


7907. Recording of deeds of trust—Notice. Declarations of trust and 
trust agreements duly executed and acknowledged, and wills creating 
trusts, may be recorded in the office of the county clerk and recorder 
of the county in which the principal office of the trustee is located, and 
when lands are the subject of the trust, may also be recorded in the office 
of the county clerk and recorder of the county in which the lands are 
situated, which are the subject of such trust, and when so recorded shall 
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be constructive notice to all persons dealing with the trustees or the trust 
property, of the powers, duties, obligations, limitations, liabilities, and 
rights of the trustees, and beneficiaries thereunder, and of all the terms, 
conditions, and limitations of such declaration of trust, trust agreement, 
or will. 


History: En. Sec. 1, Ch. 218, L. 1921. 


CHAPTER 51. 


TRUSTS FOR THE BENEFIT OF THIRD PERSONS—OBLIGATIONS, POWERS, 
AND RIGHTS OF TRUSTEES. 


Section 7908. Trustees Must Obey Declaration of Trust. 
7909. Degree of Care and Diligence in Execution of Trust. 
7910. Duty of Trustee as to Appointment of Successor. 
7911. Investment of Money by Trustee. 
7912. Interest, Simple or Compound, on Omission to Invest Trust Moneys. 
7913. Purchase by Trustee of Claims Against Trust Fund. 
7914. Trustee’s Powers as Agent. 
7915. All Must Act. 
7916. Discretionary Powers. 
7917. Indemnification of Trustee. 
7918. Compensation of Trustee. 
7919. Involuntary Trustee. 

7908. Trustees must obey declaration of trust. A trustee must fulfil 
the purpose of the trust, as declared at its creation, and must follow all 
the directions of the trustor given at that time, except as modified by 
the consent of all parties interested, in the same manner and to the same 
extent as an employee. 


History: En. Sec. 3010, Civ. C. 1895; re-en. Sec. 5393, Rev. C. 1907. Cal. Civ. OC. 
Sec. 2258. Field Civ. C. Sec. 1196. 


7909. Degree of care and diligence in execution of trust. A trustee, 
whether he receives any compensation or not, must use at least ordinary 
care and diligence in the execution of his trust. 


History: En. Sec. 3011, Civ. C. 1895; re-en. Sec. 5394, Rev. C. 1907. Cal. Civ. C. 
Sec. 2259. Field Civ. C. Sec. 1197. 


7910. Duty of trustee as to appointment of successor. If a trustee 
procures or assents to his discharge from his office, before his trust is 
fully executed, he must use at least ordinary care and diligence to secure 
the appointment of a trustworthy successor before accepting his own final 
discharge. 

History: En. Sec. 3012, Civ. C. 1895; re-en. Sec. 5395, Rev. C. 1907. Cal. Civ. C. 
Sec. 2260. Field Civ. C. Sec. 1198. 

7911. Investment of money by trustee. A trustee must invest money 
received by him under the trust, as fast as he collects a sufficient amount, 
jin such manner as to afford reasonable security and interest for the same. 


History: En. Sec. 3013, Civ. C. 1895; 
re-en. Sec. 5396, Rev. C. 1907. Cal. Civ. C. 
Sec. 2261. Field Civ. C. Sec. 1199. 


Investments which trustees may make 
without becoming liable for loss, see notes 
in 40 Am. Dec. 506; 132 A. 8S. R. 372. 

Liability of trust company for loss on 


investment of funds as trustee, see note 
in Ann. Cas. 1914A, 1027. 

Effect of account on personal liability 
of trustee for losses from investments, see 
note in 44 L. R. A. (N. S.) 984. 

Personal liability of a trustee for losses 
to trust estate from investments, see note 
in 44 L. R. A. (N. S.) 873. 


7912. Interest, simple or compound, on omission to invest trust moneys. 
If a trustee omits to invest the trust moneys according to the last section, 
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he must pay simple interest thereon, if such omission is negligent merely, 
and compound interest if it is wilful. 


History: En. Sec. 3014, Civ. C. 1895; Liability of trustee for compound inter- 
re-en. Sec. 5397, Rev. C. 1907. Cal. Civ. C. est, see note in 29 L. R. A. 622. 
Sec. 2262. Field Civ. C. Sec. 1200. 


7913. Purchase by trustee of claims against trust fund. A trustee 
cannot enforce any claim against the trust property which he purchases 
after or in contemplation of his appointment as trustee; but he may be 
allowed, by any competent court, to charge to the trust property what he 
has in good faith paid for the claim, upon discharging the same. 


History: En. Sec. 3015, Civ. C. 1895; re-en. Sec. 5398, Rev. C. 1907. Cal. Civ. C. 
Sec. 2263. Field Civ. C. Sec. 1201. 


7914, Trustee’s powers as agent. A trustee is a general agent for the 
trust property. His authority is such as is conferred upon him by the 
declaration of trust and by this chapter, and none other. His acts, within 
the scope of his authority, bind the trust property to the same extent as 
the acts of an agent bind his principal. 


History: En. Sec. 3020, Civ. C. 1895; re-en. Sec. 5399, Rev. C. 1907. Cal. Civ. C. 
Sec. 2267. Field Civ. C. Sec. 1202. 


7915. All must act. Where there are several cotrustees, all must 
unite in any act to bind the trust property, unless the declaration of trust 
otherwise provides. 


History: En. Sec. 3021, Civ. C. 1895; When majority of trustees may act, see 
re-en. Sec. 5400, Rev. C. 1907. Cal..Civ. C. note in 11 Am. Dee. 674. 
Sec. 2268. Field Civ. C. Sec. 1203. 


7916. Discretionary powers. A discretionary power conferred upon a 
trustee is presumed not to be left to his arbitrary discretion, but may be 
controlled by the proper court if not reasonably exercised, unless an 
absolute discretion is clearly conferred by the declaration of trust. 


History: En. Sec. 3022, Civ. C. 1895; re-en. Sec. 5401, Rev. C. 1907. Cal. Civ. C. 
Sec. 2269. Field Civ. C. Sec. 1204. 


7917. Indemnification of trustee. A trustee is entitled to the repay- 
ment, out of the trust property, of all expenses actually and properly 
incurred by him in the performance of his trust. He is entitled to the 
repayment of even unlawful expenditures, if they were productive of 
actual benefit to the estate. 


History: En. Sec. 3030, Civ. C. 1895; What constitutes “necessary expenses” 
re-en. Sec. 5402, Rev. C. 1907. Cal. Civ. C. of trust estate, see note in Ann. Cas. 
Sec. 2273. Field Civ. C. Sec. 1205. 1918D, 924. 


7918. Compensation of trustee. When a declaration of trust is silent 
upon the subject of compensation, the trustee is entitled to the same 
compensation as an executor. If it specifies the amount of his compensa- 
tion, he is entitled to the amount thus specified, and no more. If it directs 
that he shall be allowed a compensation, but does not specify the rate or 
amount, he is entitled to such Eotmpensa liga as may be reasonable under 
the circumstances. 


History: En. Sec. 3031, Civ. C. 1895; Right of trustee to compensation in 
re-en. Sec. 5403, Rev. C. 1907. Cal. Civ. C. absence of statute or contract, see note in 
Sec. 2274. Field Civ. C. Sec. 1206. Ann, Cas. 1913C, 195. 
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7919. Involuntary trustee. An involuntary trustee, who becomes such 
through his own fault, has none of the rights mentioned in the two pre- 
ceding sections. 


History: En. Sec. 3032, Civ. C. 1895; re-en. Sec. 5404, Rev. C. 1907. Cal. Civ. C. 
Sec. 2275. Field Civ. C. Sec. 1207. 


CHAPTER 52. 
TRUSTS FOR THE BENEFIT OF THIRD PERSONS—TERMINATION AND 
SUCCESSION. 


Section 7920. Trust—How Extinguished. 
7921. Not Revocable. 
7922. Trustee’s Office—How Vacated. 
7923. Trustee—How Discharged. 
7924, Removal by District Court. 
7925. Vacant Trusteeship Filled by Court. 
7926. Survivorship Between Cotrustees. 
7927. District Court as Trustee. 


7920. Trust—How extinguished. A trust is extinguished by the entire 
fulfilment of its object, or by such object becoming impossible or unlawful. 


History: En. Sec. 3040, Civ. C. 1895; re-en. Sec. 5405, Rev. C. 1907. Cal. Civ. C. 
Sec. 2279. Field Civ. C. Sec. 1208. 


7921. Not revocable. A trust cannot be revoked by the trustor after 
its acceptance, actual or presumed, by the trustee and beneficiaries, except 
by the consent of all the beneficiaries, unless the declaration of trust 
reserves a power of revocation to the trustor, and in that case the power 
must be strictly pursued. 


History: En. Sec. 3041, Civ. C. 1895; Termination of trust by agreement of 
re-en. Sec. 5406, Rev. C. 1907. Cal. Civ. C. all parties interested, see note in Ann. Cas, 
Sec. 2280. Field Civ. C. Sec. 1209. 1915B, 723. 


7922. Trustee’s office—How vacated. The office of a trustee is vacated: 
1. By his death; or, 
2. By his discharge. 


History: En. Sec. 3042, Civ. C. 1895; re-en. Sec. 5407, Rev. C. 1907. Cal. Civ. C. 
Sec. 2281. Field Civ. C. Sec. 1210. 


7923. Trustee—How discharged. = trustee can be discharged from 
his trust only as follows: 

1. By the extinction of the trust; 

2. By the completion of his duties under the trust; 

3. By such means as may be prescribed by the declaration of trust; 

4. By the consent of the beneficiary, if he had capacity to contract; 

5. By the judgment of a competent tribunal, in a direct proceeding for 
that purpose, that he is of unsound mind; or, 

6. By the district court. 


History: En. Sec. 3043, Civ. C. 1895; re-en. Sec. 5408, Rev. C. 1907. Cal. Civ. C. 
Sec. 2282. Field Civ. C. Sec. 1211. 


7924. Removal by district court. The district court may remove any 
trustee who has violated or is unfit to execute the trust, or may gal the 
resignation of a trustee. 


History: En. Sec. 3044, Civ. C. 1895; Power of court to remove trustee who 
re-en. Sec. 5409, Rev. C. 1907. Cal. Civ. C. goes out of the jurisdiction, see note in 
Sec. 2283. Based on Field Civ. ©. Sec. 20 Ann. Cas. 816. 

1212, 
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7925. Vacant trusteeship filled by court. The district court may 
appoint a trustee whenever there is a vacancy, and the declaration of trust 
does not provide a practicable method of appointment. 


History: En. Sec. 3050, Civ. C. 1895; re-en. Sec. 5410, Rev. C. 1907. Cal. Civ. C. 
Sec. 2287. Based on Field Civ. C. Sec. 1213. 


7926. Survivorship between cotrustees. On the death, renunciation, 
or discharge of one of several cotrustees, the trust survives to the others. 


History: En. Sec. 3051, Civ. C. 1895; re-en. Sec. 5411, Rev. C. 1907. Cal. Civ. C. 
Sec. 2288. Field Civ. C. Sec. 1214. 


7927. District court as trustee. When a trust exists without any 
appointed trustee, or where all the trustees renounce, die, or are dis- 
charged, the district court of the county where the trust property, or 
some portion thereof, is situated, must appoint another trustee, and direct 
the execution of the trust. The court may, in its discretion, appoint the 
original number, or any less number of trustees. 


History: En. Sec. 3052, Civ. C. 1895; re-en. Sec. 5412, Rev. C. 1907. Cal. Civ. C 
Sec. 2289. Based on Field Civ. C. Sec. 1215. 


CHAPTER 53. 
DEFINITION OF AGENCY—AUTHORITY OF AGENTS. 


Section 7928. Agency Defined. 

7929. Who May Appoint and Who May Be an Agent, 

- 7930. Agents, General or Special. 
7931. Agency, Actual or Ostensible. 
7932. Actual Agency. 
7933. Ostensible Agency. 
7934. What Authority May Be Conferred. 
7935. Agent May Perform Acts Required of Principal by Code. 
7936. Agent Cannot Have Authority to Defraud Principal. 
7937. Creation of Agency. 
7938. Consideration Unnecessary. 
7939. Form of Authority. 
7940. Ratification of Agent’s Act. 
7941. Ratification of Part of a Transaction. 
7942. When Ratification Void. 
7943. Ratification Not to Work Injury to Third Persons, 
7944, Rescission of Ratification. 
7945. Measure of Agent’s Authority. 
7946. Actual Authority—Defined. 
7947. Ostensible Authority—Defined. 
7948. Agent’s Authority as to Persons Having Notice of Restrictions Upon It. 
7949. Agent’s Necessary Authority. 
7950. Agent’s Power to Disobey Instructions. 
7951. Authority to Be Construed by Its Specific, Rather Than by Its General 

Terms. 

7952. Exceptions to General Authority. 
7953. What Included in Authority to Sell Personal Property. 
7954. What Included in Authority to Sell Real Property. 
7955. Authority of General Agent to Receive Price of Property. 
7956. Authority of Special Agent to Receive Price. 


7928. Agency defined. An agent is one who represents another, called 
the principal, in dealings with third persons. Such representation is called 
agency. 

History: En. Sec. 3070, Civ. C. 1895; Codes, in State v. Tuffs, 54 Mont. 20, 25, 
re-en. Sec. 5413, Rev. C. 1907. Cal. Civ. C. 165 Pac. 1107. 
Sec. 2295. Field Civ. C. Sec. 1216. For articles on “Agency,” see 1 Cal. Jur. 


Cited or applied as section 5413, Revised 683 and 21 R. C. L. 813. 
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7929. Who may appoint, and who may be an agent. Any person 
having capacity to contract may appoint an agent, and any person may 


be an agent. 


History: En. Sec. 3071, Civ. C. 
Sec. 2296. Field Civ. C. Sec. 1217. 


1895; 


re-en. Sec. 5414, Rev. C. 1907. Cal. Civ. C. 


7930. Agents, general or special. An agent for a particular act or 


transaction is called a special agent. 


History: En. Sec. 3072, Civ. C. 1895; 
re-en. Sec. 5415, Rev. C. 1907. Cal. Civ. C. 
Sec. 2297. Field Civ. C. Sec. 1218. 


One to whom a money order was given 
by another, with instructions to see if it 
was all right, and, if so, to get it cashed, 
was a special agent of the latter, within 
the meaning of this section. Moore vy. 
Skyles, 33 Mont. 135, 137, 82 Pac. 79y. 

A person dealing with a special agent is 
bound at his peril to ascertain the scope 
of the agent’s authority. Moore vy. Skyles, 
33 Mont. 135, 138, 82 Pac. 799; Schaeffer 
v. Mutual Benefit Life Ins. Co., 38 Mont. 
459, 465, 100 Pac. 225. 


7931. Agency, actual or ostensible. 


ostensible. 


History: En. Sec. 3073, Civ. C. 1895; 
re-en. Sec. 5416, Rev. C. 1907. Cal. Civ. C. 
Sec. 2298. Field Civ. C. Sec. 1219. 


7932. Actual agency. 
employed by the principal. 
History: En. Sec. 3074, Civ. C. 1895; 


re-en. Sec. 5417, Rev. C. 1907. Cal. Civ. C. 
Sec. 2299. Field Civ. C. Sec. 1220. 


7933. Ostensible agency. 


All others are general agents. 


If a person, in negotiating for the pur- 
chase of land, deals with an agent whom 
he knows to be a special one, and makes 
a partial payment to him, which the agent 
has no right to receive, after which the 
deal falls through, the receipt of the 
agent for the money is not the receipt of 
the principal, and the payer cannot recover 
such payment from the principal. Schaef- 
fer v. Mutual Benefit Life Ins. Co., 38 
Mont. 459, 466, 100 Pac. 225. 


General and special agents, see note in 
2L. R. A. 808. 


An agency is either actual or 


Cited or applied as section 30738, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co., 36 Mont. 592, 610, 94 Pace. 1. 


An agency is actual when the agent is really 


Cited or applied as section 3074, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co., 36 Mont. 592, 610, 94 Pae. 1. 


An agency is ostensible when the principal 


intentionally, or by want of ordinary care, causes a third person to believe 
another to be his agent who is not really employed by him. 


History: En. Sec. 3075, Civ. C. 1895; 
re-en. Sec. 5418, Rev. C. 1907. Cal. Civ. C. 
Sec. 2300. Field Civ. C. Sec. 1221. 


Cited or applied as section 3075, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co., 36 Mont. 592, 610, 94 Pac. 1. 


7934. What authority may be conferred. An agent may be authorized 
to do any acts which his principal might do, except those to which the 
latter is bound to give his personal attention. 


History: En. Sec. 3080, Civ. C. 1995; 
re-en. Sec. 5419, Rev. C. 1907. Cal. Civ. C. 
Sec. 2304. Field Civ. C. Sec. 1222. 


7935. Agent may perform acts required of principal by code. 


General rules respecting authority of 
agents, see note in 16 A. S. R. 493. 

Authority of agent to assent to account 
stated, see note in 2 A. L. R, 71 


Every 


act which, according to this code, may be done by or to any person, may 
be done by or to the agent of such person for that purpose, unless a con- 


trary intention clearly appears. 


History: En. Sec. 3081, Civ. C. 1895; 
Sec. 2305. Field Civ. C. Sec. 1223. 


re-en. Sec. 5420, Rev. C. 1907. Cal. Civ. C. 
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7936. Agent cannot have authority to defraud principal. An agent 
ean never have authority, either actual or ostensible, to do an act which 


is, and is known or suspected by the person with whom he deals, to be 


a fraud upon the principal. 


History: En. Sec. 3082, Civ. C. 1895; re-en. Sec. 5421, Rev. C. 1907. Cal. Civ. C. 


Sec. 2306. . Field Civ. C. Sec. 1224. 


7937. Creation of agency. An agency may be created, 


and an 


authority may be conferred, by a precedent authorization or a subsequent 


ratification. 
History: En. Sec. 3083, Civ. C. 1895; 


re-en. Sec. 5422. Rev. C. 1907. Cal. Civ. C. 


Sec. 2307. Field Civ. C. Sec. 1225. 


An agreement between applicants for 
public lands, made by one of the parties 


for his wife and ratified by her, the pur- 
pose of the agreement being to stifle com- 
petition in bidding, is a fraud on the state 
and is not enforceable. State ex rel. Dan- 
aher v. Miller, 52 Mont. 562, 568, 160 Pac. 
513. 


7938. Consideration unnecessary. A consideration is not necessary to 
make an authority, whether precedent or subsequent, binding upon the 


principal. 


History: En. Sec. 3084, Civ. C. 1895; re-en. Sec. 5423, Rev. C. 1907. Cal. Civ. C. 


Sec. 2308. Field Civ. C. Sec. 1226. 


7939. Form of authority. An oral authorization is sufficient for any 
purpose, except that an authority to enter into a contract required by law 
to be in writing can only be given by an instrument in writing. 


History: En. Sec. 3085, Civ. C. 1895; 
re-en. Sec. 5424. Rev. C. 1907. Cal. Civ. C. 
Sec. 2309. Based on Field Civ. C. Sec. 
12275 


The authority of an agent to contract 
to sell land before the adoption of this 
section was not required to be in writing, 
and could be shown by oral testimony, or 
any evidence tending to prove agency. 


7940. Ratification of agent’s act. 


Cobban v. Hecklen, 27 Mont. 245, 257, 70 
Pac. 805. 

Cited or applied as section 3085, Civil 
Code, in Case v. Kramer, 34 Mont. 142, 
149, 85 Pac. 878; Lindsley v. McGrath, 34 
Mont. 564, 569, 87 Pac. 961; as section 
5224, Revised Codes, in Edwards v. Plains 
Light & Water Co., 49 Mont. 535, 545, 143 
Pae. 962. 


A ratification can be made only in 


the manner that would have been necessary to confer an original authority 
for the act ratified, or where an oral authorization would suffice, by 
accepting or restraining the benefit of the act, with notice thereof. 


History: En. Sec. 3086, Civ. C. 1895; 
tre-en. Sec. 5425, Rev. C. 1907. Cal. Civ. C. 
Sec. 2310. Field Civ. C. Sec. 1228. 


Cited or applied as section 3086, Civil 
‘Code, in Cobban v. Hecklen, 27 Mont, 245, 
258, 70 Pac. 805; Weidenaar v. New York 
Life Ins. Co., 36 Mont. 592, 616, 94 Pace. 
1; as section 5425, Revised Codes, in Koer- 
ner vy. Northern Pacific Ry. Co., 56 Mont. 
511, 520, 186 Pac. 337. 


7941. Ratification of part of a transaction. 


Ratification, as principal, of act of 
another representing himself to be an 
agent, see note in 13 Ann. Cas. 279. 

Silence as ratification of act of stranger, 
see notes in Ann. Cas. 1912B, 151; L. R. A. 
1918}, 741. 

What amounts to ratification of un- 
authorized execution of written instru- 
ment, see note in 27 Am. Dee. 343. 


Ratification of part of an 


indivisible transaction is a ratification of the whole. 
History: En. Sec. 3087, Civ. C. 1895; re-en. Sec. 5426, Rev. C. 1907. Cal. Civ. C. 


Sec, 2311. Field Civ. C. Sec. 1229. 
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7942. When ratification void. A ratification is not valid unless, at the 
time of ratifying the act done, the principal has power to confer authority 


for such an act. 


History: En. Sec. 3088, Civ. C. 1895; 
re-en. Sec. 5427, Rev. C. 1907. Cal. Civ. C. 
Sec. 2312. Field Civ. C. Sec. 1230. 


A county, not having authority to 
empower its treasurer to make a general 
deposit of its funds without requiring 
security as provided by statute, cannot 


ratify the treasurer’s wrongful act in 
doing so. Yellowstone Co. v. First Trust 
& Savings Bank, 46 Mont. 439, 451, 128 
Pac. 596. 


What contracts of agent are not possible 
of ratification, see note in 59 A. S. R. 638. 


7943. Ratification not to work injury to third persons. No unauthor- 
ized act can be made valid, retroactively, to the prejudice of third persons, 


without their consent. 


History: En. Sec. 3089, Civ. C. 1895; 
Te-en. Sec. 5428, Rev. C. 1907. Cal. Civ. C. 
Sec. 2313. Field Civ. C. Sec. 1231. 


Effect of ratification of unauthorized 
contract of agent, see note in 5 A. S. R. 
109. 


Effect of ratification of alteration of 
instrument by agent of holder, see notes 
in L. R. A. 1916F, 303; Ann. Cas. 1914A, 
59. 


7944. Rescission of ratification. A ratification may be rescinded when 
made without such consent as is required in a contract, or with an 
imperfect knowledge of the material facts of the transaction ratified, but 


not otherwise. 
History: En. Sec. 3090, Civ. C. 1895; 


re-en. Sec. 5429, Rev. C. 1907. Cal. Civ. C. 
Sec. 2314. Field Civ. C. Sec. 1232. 


By the terms of this section it is essen- 
tial, in order that the ratification of an 


unauthorized act of an agent be valid, that 
the principal have full knowledge of all 
material facts relative to the transaction, 
at the time of the ratification.- First State 
Bank of Hilger v. Lang, 55 Mont. 146, 
157, 174 Pac. 597. 


7945. Measure of agent’s authority. An agent has such authority as 
the principal actually or ostensibly confers upon him. 


History: En. Sec. 3091, Civ. C. 1895; 
re-en. Sec. 5430, Rev. C. 1907. Cal. Civ. C. 
Sec. 2315. Field Civ. C. Sec. 1233. 


It is not essential to the existence of the 
relationship of principal and agent that 
the agent be clothed with authority to 
incur obligations in the name of the prin- 
cipal. State v. Tuffs, 54 Mont. 20, 26, 165 
Pac. 1107. 


7946. Actual authority defined. 


Cited or applied as section 3091, Civil 
Code, in Kennedy v. The Grand Frater- 
nity, 36 Mont. 325, 342, 92 Pac. 971; 
Weidenaar v. New York Life Ins. Co., 36: 
Mont. 592, 610, 94 Pac. 1; as section 5430, 
Revised Codes, in First State Bank of 


Hilger v. Lang, 55 Mont. 146, 155, 174. 


Pac. 597. 


Actual authority is such as the 


principal intentionally confers upon the agent, or intentionally, or by 
want of ordinary care, allows the agent to believe himself to possess. 


History: En. Sec. 3092, Civ. C. 1895; 
re-en. Sec. 5431, Rev. C. 1907. Cal. Civ. C. 
Sec. 2316. Field Civ. C. Sec. 1234. 


Cited or applied as section 3092, Civil 


Code in Kennedy v. The Grand Frater- 
nity, 36 Mont. 325, 342, 92 Pac. 971; Wei- 
denaar v. New York Life Ins. Co., 36. 
Mont. 592, 610, 94 Pae. 1. 


7947. Ostensible authority defined. Ostensible authority is such as a 
principal, intentionally or by want of ordinary care, causes or allows a. 
third person to believe the agent to possess. 


History: En. Sec. 3093, Civ. C. 1895; 
re-en. Sec. 5432, Rev. C. 1907. Cal. Civ. C. 
Sec. 2317. Field Civ. C. Sec. 1235. 


Cited or applied as section 3093, Civil 
Code, in Case v. Kramer, 34 Mont. 142, 
150, 85 Pac. 878; Kennedy v. The Grand 
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Revised Codes, in First State Bank of 


' Hilger v. Lang, 55 Mont. 146, 155, 174 


Pae. 597. 


7948. Agent’s authority as to persons having notice of restrictions 
upon it. Every agent has actually such authority as is defined by sections 
7928 to 7980 of this code, unless specially deprived thereof by his principal, 
and has even then such authority ostensibly, except as to persons who have 


actual or constructive notice of the restriction upon his authority. 


History: En. Sec. 3094, Civ. C. 1895; 
re-en. Sec. 5433, Rev. C. 1907. Cal. Civ. C. 
sec. 2318. Field Civ. C. Sec. 1236. 


A person who brings suit to recover 
money paid on a life insurance premium 
note, given before the rejecting of his 


application, must be charged with con- 
structive notice of the restriction placed 
upon the authority of the insurance agent, 
where, by the use of reasonable diligence, 
such authority could have been ascer- 
tained. Weidenaar v. New York Life Ins. 
Co., 36 Mont. 592, 616, 94 Pace. 1. 


7949. Agent’s necessary authority. An agent has authority: 

1. To do everything necessary and proper and usual, in the ordinary 
course of business, for effecting the purpose of his agency; and, 

2. To make a representation respecting any matter of fact, not includ- 


ing the terms of his authority, but upon which his right to use his 
authority depends, and the truth of which cannot be determined by the 
use of reasonable diligence on the part of the person to whom the repre- 


sentation is made. 


History: En. Sec. 3095, Civ. C. 1895; 
re-en. Sec. 5434, Rev. C. 1907. Cal. Civ. C. 
Sec. 2319. Field Civ. C. Sec. 1237. 


Cited or applied as section 3095, Civil 
Code, in Case v. Kramer, 34 Mont. 142, 


7950. Agent’s power to disobey instructions. 


150, 85 Pac. 878; Weidenaar v. New York 
Life Ins. Co., 36 Mont. 592, 611, 94 Pac. 1. 


Authority of agent to indorse and 
transfer commercial paper, see note in 12 
oe ievemllale : 


An agent has power to 


disobey instructions in dealing with the subject of the agency in cases 
where it is clearly for the interest of his principal that he should do so, 
and there is not time to communicate with the principal. 


History: En. Sec. 3096, Civ. C. 1895; 
re-en. Sec. 5435, Rev. C. 1907. Cal. Civ. C. 
Sec. 2320. Field Civ. C. Sec. 1238. 


Disregard of instructions as justified by 
emergency, see note in 6 A. S. R. 37. 


7951. Authority to be construed by its specific, rather than by its 


general terms. 


When an authority is given partly in general and partly 


in specific terms, the general authority gives no higher powers than those 


specifically mentioned. 


History: En. Sec. 3097, Civ. C. 1895; re-en. Sec. 5436, Rev. C. 1907. Cal. Civ. C. 


Sec. 2321. Field Civ. C. Sec. 1239. 


7952. Exceptions to general authority. An authority expressed in 
general terms, however broad, does not authorize an agent: 
1. To act in his own name, unless it is the usual course of business 


to do so; 


2. To define the scope of his agency; or, 
3. To do any act which a trustee is forbidden to do by sections 7888 


to 7899 of this code. 


History: En. Sec. 3098, Civ. C. 1895; 
re-en. Sec. 5437, Rev. C. 1907. Cal. Civ. C. 
Sec. 2322. Field Civ. C. Sec. 1240. 


Common honesty denies to an agent the 
Civ. Code—42 


right to profit at the expense of his prin- 
cipal by chicane and misrepresentation. 
Middlefork Cattle Co. v. Todd, 49 Mont. 
259,262, 141 Pac. 641. 
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7953. What included in authority to sell personal property. An 
authority to sell persenal property includes authority to warrant the title 
of the principal, and the quantity and quality of the property. 


History: En. Sec. 3099, Civ. C. 1895; Authority of agent to make warranty, 
re-en. Sec. 5438, Rev. C. 1907; Cal. Civ. C. see note in Ann. Cas. 1913D, 473. 
Sec. 2323. Field Civ. C. Sec. 1241. 


7954. What included in authority to sell real property. An authority 
to sell and convey real property includes authority to give the usual 
eovenants of warranty. 


History: En. Sec. 3100, Civ. C. 1895; re-en. Sec. 5439, Rev. C. 1907. Cal. Civ. C. 
Sec. 2324. Field Civ. C. Sec. 1242. 


7955. Authority of general agent to receive price of property. A 
general agent to sell, who is entrusted by the principal with the possession 
of the thing sold, has authority to receive the price. 


History: En. Sec. 3101, Civ. C. 1895; Whether agency to make sales includes 
re-en. Sec. 5440, Rev. C. 1907. Cal. Civ. C. authority to receive payment and create 
Sec. 2325. Field Civ. C. Sec. 1243. liabilities, see note in 47 Am. Rep. 518. 


7956. Authority of special agent to receive price. A special agent to 
sell has authority to receive the price on delivery of the thing sold, but 
not afterwards. 


History: En. Sec. 3102, Civ. C. 1895; Cited or applied as section 5441, Revised 
re-en. Sec. 5441, Rev. C. 1907; Cal. Civ. C. Codes, in Schaeffer vy. Mutual Benefit Life 
Sec. 2326. Field Civ. C. Sec. 1244. Ins. Co., 38 Mont. 459, 466, 100 Pac. 225. 


CHAPTER 54. 


MUTUAL OBLIGATIONS BETWEEN PRINCIPALS, AGENTS, AND THIRD 
PERSONS. 


Section 7957. Principal—How Affected by Acts of Agent Within the Scope of 

His Authority. 

7958. Principal—When Bound by Incomplete Execution of Authority. 

7959. Notice to Agent—When Notice to Principal. 

7960. Obligation of Principal When Agent Exceeds His Authority. 

7961. For Acts Done Under a Mere Ostensible Authority. 

7962. When Exclusive Credit Is Given to Agent. 

7963. Rights of Person Who Deals With Agent Without Knowledge of 
Agency. 

7964. Instrument Intended to Bind Principal Does Bind Him. 

7965. Principal’s Responsibility for Agent’s Negligence or Omission. 

7966. Principal’s Responsibility for Wrongs Wilfully Committed by the Agent. 

7967. Warranty of Authority. 

7968. Agent’s Responsibility to Third Persons. 

7969. Obligations of Agent to Surrender Property to Third Person. 

7970. Agency Not Having Capacity to Contract. 


7957. Principal—How affected by acts of agent within the scope of 
his authority. An agent represents his principal for all purposes within 
the scope of his actual or ostensible authority, and all the rights and 
liabilities which would accrue to the agent from transactions within such 
limit, if they had been entered into on his own account, accrue to the 
principal. 

History: En. Sec. 3110, Civ. C. 1895; re-en. Sec. 5442, Rev. C. 1907. Cal. Civ. C. 
Sec. 2330. Field Civ. C. Sec. 1245. 
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7958. Principal—When bound by incomplete execution cf authority. 
A principal is bound by an incomplete execution of an authority when it 
is consistent with the whole purpose and scope thereof, but not otherwise. 


History: En. Sec. 3111, Civ. C. 1895; re-en. Sec. 5443, Rev. C. 1907. Cal. Civ. C. 
Sec. 2331. Field Civ. C. Sec. 1246. 


7959. Notice to agent—When notice to principal. As against a prin- 
cipal, both principal and agent are deemed to have notice of whatever 
either has notice of, and ought, in good faith and the exercise of ordinary 
care and diligence, to communicate to the other. 


History: En. Sec. 3112, Civ. C. 1895; 
re-en. Sec. 5444, Rev. C. 1907. Cal. Civ. C. 
Sec. 2332. Field Civ. C. Sec. 1247. 


Notice to agent as notice to principal, 
see note in 24 A.S. R. 228. 


Knowledge of agent acquired before 


One who joins, through an agent, in the 
redemption of property sold at a judicial 
sale, is charged with all the knowledge 
that the agent possesses concerning the 
matter. Coombs v. Barker, 31 Mont. 526, 
560, 79 Pace. 1. 


7960. Obligation of principal when agent exceeds his authority. 


becoming such as imputable to principal, 
see notes in Ann. Cas. 1912D, 95; L. R. A. 
1918B, 929. 


Imputing to principal notice to agent 
while acting in another capacity, see note 
in 3 L. R. A. (N. 8.) 444. 


When 


an agent exceeds his authority, his principal is bound by his authorized 
acts so far only as they can be plainly separated from those which are 


unauthorized. 


History: En. Sec. 3113, Civ. C. 1895; re-en. Sec. 5445, Rev. C. 1907. Cal. Civ. C. 


Sec. 2333. Field Civ. C. Sec. 1248. 


7961. For acts done under a mere ostensible authority. A principal 
is bound by acts of his agent, under a merely ostensible authority, to those 
persons only who have in good faith, and without ordinary negligence, 
incurred a liability or parted with value upon the faith thereof. 


History: En. Sec. 3114, Civ. C. 1895; 


re-en. Sec. 5446, Rev. C. 1907. Cal. Civ. C. 


Sec. 2334. Field Civ. C. Sec. 1249. 


Cited or applied as section 3114, Civil 
Code, in Weidenaar v. New York Life Ins. 
Co., 36 Mont. 592, 611, 94 Pae. 1. 


7962. When exclusive credit is given to agent. If exclusive credit is 
given to an agent by the person dealing with him, his principal is 
exonerated by payment or other satisfaction made by him to his agent 
in good faith, before receiving notice of the creditor’s election to hold him 
responsible. 


History: En. Sec. 3115, Civ. C. 1895; 
Sec. 2335. Field Civ. C. Sec. 1250. 


re-en. Sec. 5447, Rev. C. 1907. Cal. Civ. C. 


7963. Rights of person who deals with agent without knowledge of 
agency. One who deals with an agent without knowing or having reason 
to believe that the agent acts-as such in the transaction, may set off 
against any claim of the principal arising out of the same, all claims 
which he might have set off against the agent before notice of the agency. 


History: En. Sec. 3116, Civ. C. 1895; re-en. Sec. 5448, Rev. C. 1907. Cal. Civ. C. 
Sec. 2336. Field Civ. C. Sec. 1251. 


7964. Instrument intended to bind principal does bind him. An 
instrument within the scope of his authority, by which an agent intends 
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to bind his principal, does bind him if such intent is plainly inferable from 


the instrument itself. 


History: En. Sec. 3117, Civ. C. 1895; 
re-en. Sec. 5449, Rev. C. 1907. Cal. Civ. C. 
Sec. 2337. Field Civ. C. Sec. 1252. 


Where the evidence showed that it was 
the intention of the president of a cor- 
poration the stock of which, with the 
exception of three shares for which the 


holders paid nothing, was owned by him- 
self, to bind the company by letters writ- 
ten by him personally and relied on by 
plaintiff, it became bound as fully as if a 
formal contract had thereafter been exe- 
euted in his name. Edwards v. Plains 
Light & Water Co., 49 Mont. 535, 544, 143 
Pace. 962. 


7965. Principal’s responsibility for agent’s negligence or omission. 
Unless required by or under the authority of law to employ that particular 
agent, a principal is responsible to third persons for the negligence of his 
agent in the transaction of the business of the agency, including wrongful 
acts committed by such agent in and as a part of the transaction of such 
business, and for his wilful omission to fulfil the obligations of the 


principal. 


History: En. Sec. 3118, Civ. C. 1895; 
Sec. 2338. Field Civ. C. Sec. 1253. 


re-en. Sec. 5450, Rev. C. 1907. 


Cal. Civ. C. 


7966. Principal’s responsibility for wrongs wilfully committed by the 
agent. A principal is responsible for no other wrongs committed by his 
agent than those mentioned in the last section, unless he has authorized 


or ratified them, even though they 


engaged in his service. 

History: En. Sec. 3119, Civ. C. 1895; 
re-en. Sec. 5451, Rev. C. 1907. Cal. Civ. C. 
Sec. 2339. Field Civ. C. Sec. 1254. 


Liability of principal for torts of agent, 
see notes in 88 A. S. R. 876; 21 Ann. Cas. 
875. 

Liability of principal for assault by 


7967. 


are committed while the agent is 


agent in collecting debts, see note in 51 
L. BR. A. (N. 8.) 920. 

Liability of principal for malicious 
prosecution, false arrest, or false imprison- 
ment by agent authorized to collect a debt, 
see note in 51 L. R. A. (N. 8.) 471. 

Liability of principal for assault com- 
mitted on woman by agent, see note in 6 
A. L. RB. 1007, 


Warranty of authority. One who assumes to act as an agent 


thereby warrants, to all who deal with him in that capacity, that he has 


the authority which he assumes. 


History: En. Sec. 3130, Civ. C. 1895; re-en. Sec. 5452, Rev. C. 1907. Cal. Civ. C. 


Sec. 2342. Field Civ. C. Sec. 1255. 


7968. Agent’s responsibility to third persons. One who assumes to 
act.as an agent is responsible to third persons as a principal for his acts in 
the course of his agency, in any of the following cases, and in no other: 

1. When, with his consent, credit is given to him personally in a trans- 


action ; 


2. When he enters into a written contract in the name of his principal, 
without believing, in good faith, that he has authority to do so; or, 
3. When his acts are wrongful in their nature. 


History: En. Sec. 3131, Civ. C. 1895; 
re-en. Sec. 5453, Rev. C. 1907. Cal. Civ. C. 
Sec. 2343.. Field Civ. C. Sec. 1256. 


An agent is not personally liable on a 
contract entered into by him on behalf of 
his principal if he disclosed the identity 
of the latter and made the engagement 
for him. This section embodies in. prin- 


ciple the same rule. Farr v. Stein, 54 
Mont. 529, 531, 172 Pac. 135. 


Personal liability of agent to third per- 
sons, see notes in 54 Am. Rep. 233; 22 
A. 8. BR. 508; 48 A. S. R. 914; 28 L. R. A. 
4335, Boe ls.” By AL CN. :)) 3335 -b Rees 
1916F, 570. 
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7969. Obligation of agent to surrender property to third person. If 
an agent receives anything for the benefit of his principal, to the possession 
of which another person is entitled, he must, on demand, surrender it to 
such person, or so much of it as he has under his control at the time of 
demand, on being indemnified for any advance which he has made to his 
principal, in good faith, on account of the same; and is responsible there- 
for, if, after notice to the owner, he delivers it to his principal. 


History: En. Sec. 3132, Civ. C. 1895; re-en. Sec. 5454, Rev. C. 1907. Cal. Civ. C. 
Sec. 2344. Field Civ. C. Sec. 1257. 


7970. Agency not having capacity to contract. The provisions of the 
three preceding sections are subject to the provisions of sections 5673 to 
5687 of this code. 


History: En. Sec. 3133, Civ. C. 1895; 
Sec. 2345. Field Civ. C. Sec. 1258. 


re-en. Sec. 5455, Rey. C. 1907. Cal. Civ. C. 


CHAPTER 55. 
DELEGATION AND TERMINATION OF AGENCY. 


Section 7971. Agent’s Delegation of His Powers. 


7972. Agent’s Unauthorized Employment of Subagent. 

7973. Sub-agent, Rightfully Appointed, Represents Principal. 
7974, Termination of Agency. 

7975. Same—Where Coupled With an Interest. 


7971.- Agent’s delegation of his powers. An agent, unless specially 
forbidden by his principal to do so, can delegate his powers to another 
person in any of the following cases, and in no others: 

1. When the act to be done is purely mechanical ; 

2. When it is such as the agent cannot himself, and the subagent can, 
lawfully perform ; 

3. When it is the usage of the place to delegate such powers; or, 

4. When such delegation is specially authorized by the principal. 


History: En. Sec. 3140, Civ. C. 1895; 
re-en. Sec. 5456, Rev. C. 1907. Cal. Civ. C. 
Sec. 2349. Field Civ. C. Sec. 1259. 


Where an agent was authorized by a 
master to employ medical assistance for 
an injured servant, such agent had no 
authority to delegate to a physician em- 
ployed authority to employ an assistant. 


Bond vy. Hurd, 31 Mont. 314, 320, 78 Pace. 
579. 

Cited or applied as section 3140, Civil 
Code, in Bond v. Hurd, 31 Mont. 314, 320, 
78 Pac. 579; Weidenaar v. New York 
Life Ins. Co., 36 Mont. 592, 617, 94 Pae. 1. 


Delegation of authority by agent, see 
notes in Ann. Cas. 1915D, 7, 26, 30, 31. 


7972. Agent’s unauthorized employment of subagent. If an agent 
employs a subagent without authority, the former is a principal and the 
latter his agent, and the principal of the former has no connection with 


the latter. 


History: En. Sec. 3141, Civ. C. 1895; 
Sec. 2350. Field Civ. C. Sec. 1260. 


7973. Subagent, rightfully appointed, represents principal. A 


re-en. Sec. 5457, Rev. C. 1907. Cal. Civ. C. 


sub- 


agent, lawfully appointed, represents the principal in like manner with 
the original agent, and the original agent is not responsible to third 


persons for the acts of the subagent. 

History: En. Sec. 3142, Civ. C. 1895; 
re-en. Sec. 5458, Rev. C. 1907. Cal. Civ. C. 
Sec. 2351. Field Civ. C. Sec. 1261. 


Subagents and their relation to the 
principal and to the agent appointing 


them, see note in 50 A. S. RB. 110. 


Waal 


7974-7976] 


AGENCY. 


[Part V 


7974. Termination of agency. An agency is terminated, as to every 


person having notice thereof, by: 
1. The expiration of its term; 
2. The extinction of its subject; 
3. The death of the agent; 


4. His renunciation of the agency; or, 
5. The incapacity of the agent to act as such. 


History: En. Sec. 3150, Civ. C. 1895; 
re-en. Sec. 5459, Rev. C. 1907. Cal. Civ. C. 
Sec. 2355. Field Civ. ©. Sec. 1262. 


This section and the following section 
are declaratory of the common law. Nord 
v. Boston & Montana Consol. C. & S. Min. 
Co., 33 Mont. 464, 476, 84 Pac. 1116, 89 
Pac. 647. A 


7975. Same—Where coupled with an interest. 


Effect of death on contract of agency, 
see notes in 23 L. R. A. 709; 45 L. RB. A. 
(N. 8.) 349. 

Dissolution of partnership authorized to 
act as agent as termination of agency, see 
notes in 23 L. R. A. (N. S.) 849; L. R. A. 
1915C, 576. 


Unless the power of 


the agent is coupled with an interest in the subject of the agency, it is 
terminated, as to every person having notice thereof, by: 


1. Its revocation by the principal; 


2. His death; or, 
3. His incapacity to contract. 


History: En. Sec. 3151, Civ. C. 1895; 
re-en. Sec. 5460, Rev. C. 1907. Cal. Civ. C. 
Sec. 2356. Field Civ. C. Sec. 1263. 


That a party becomes insane while 
indebted to an attorney who was repre- 
senting him at the time with respect to his 
property interests does not give such 
attorney the right per se to appear as 
attorney for the party’s guardian, who, by 
reason of such appointment, becomes 
responsible for the estate and the proper 
conduct of ‘the incompetent’s affairs. 
State ex rel. Davis v. District Court, 30 
Mont. 8, 11, 75 Pae. 516. 

Where, in an action to recover a five per 
cent. commission on the sale price of real 


estate under a contract of indefinite dura- 
tion, plaintiff’s agency was not coupled 
with an interest, and he had not procured 
a purchaser ready, able, and willing to 
buy, and his efforts to that end were not 
approaching success, the agency was 
revocable at the will of the principal. 
Newman vy. Dunleavy, 51 Mont. 149, 155, 
149 Pac. 970. 


Cited or applied as section 3151, Civil 
Code, in Nord v. Boston & Montana Consol. 
C. & S. Co., 33 Mont. 464, 476, 84 Pace. 
1116, 89 Pac. 647. 


Revocation of agency by death of prin- 
cipal, see note in Ann. Cas. 1917E, 380. 


CHAPTER 56. 
PARTICULAR AGENCIES—AUCTIONEERS AND FACTORS. 


Section 7976. 
7977. 
7978. 
7979. 
7980. 


7976. Auctioneer’s authority from the seller. 


Auctioneer’s Authority From the Seller. 
Auctioneers’ Authority From the Bidder. 
Factor Defined. 

Actual Authority of Factor. 

Ostensible Authority. 


An auctioneer, in the 


absence of special authority or usage to the contrary, has authority from 


the seller only as follows: 


1. Tosell by public auction to the highest bidder ; 
2. To sell for cash only, except such articles as are usually sold on 


credit at auction; 


3. To warrant in like manner with other agents to sell according to 


section 7958 ; 


4. To prescribe reasonable rules and terms of sale; 
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5. To deliver the thing sold, upon payment of the price; 

6. To collect the price; and, 

7. To do whatever else is necessary, or proper and usual, in the 
ordinary course of business, for effecting these purposes. 

History: En. Sec. 3160, Civ. C. 1895; by auctioneer, see note in 24 L. R, A. 

re-en. Sec. 5461, Rev. C. 1907. Cal. Civ. C. (N.S.) 488. 
Sec. 2362. Field Civ. C. Sec. 1264. Implied authority of auctioneer to 
receive payment for commodities which 


he is authorized to sell, see note in 8 
An eRe 221. 


Authority and agency of auctioneer, see 
note in 131 A. S. R. 480. 
Binding effect of conditions announced 


7977. Auctioneer’s authority from the bidder. An auctioneer has 
authority from a bidder at the auction, as well as from the seller, to bind 
both by a memorandum of the contract, as prescribed in the chapters 
on sale. 


History: En. Sec. 3161, Civ. C. 1895; re-en.-Sec. 5462, Rev. C. 1907. Cal. Civ. C. 
Sec. 2363. Field Civ. C. Sec. 1265. 


7978. Factor defined. A factor is an agent, as defined by section 7805. 


History: En. Sec. 3170, Civ. C. 1895; re-en. Sec. 5463, Rev. C. 1907. Cal. Civ. C. 
Sec. 2367. Field Civ. C. Sec. 1266. 


7979. Actual authority of factor. In addition to the authority of 
agents in general, a factor has actual authority for his principal, unless 
specially restricted : 

1. To insure property consigned to him uninsured; 

2. To sell, on credit, anything entrusted to him for sale, except such 
things as it is contrary to usage to sell on credit; but not to pledge, 
mortgage, or barter the same; and, 

3. To delegate his authority to his partner or servant, but not to any 
person in an independent employment. 


History: En. Sec. 3171, Civ. C. 1895; Definition and distinctive features of 
re-en. Sec. 5464, Rev. C. 1907. Cal. Civ. C. factors, see note in 58 Am. Dee. 158. 
Sec. 2368. Field Civ. C. Sec. 1267. Right of factor to sell goods on credit, 


see note in Ann. Cas. 1915A, 176. 


7980. Ostensible authority. A factor has ostensible authority to deal 
with the property of his principal as his own, in transactions with persons 
not having notice of the actual ownership. 


History: En. Sec. 3172, Civ. C. 1895; Implied authority of factor to receive 
re-en. Sec. 5465, Rev. C. 1907. Cal. Civ. C. payment for commodities which he is 
Sec. 2369. Field Civ. C. Sec. 1268. authorized to sell, see note in 8 A. L. RB. 


When title of goods vested in factors, 227. 


see note in 45 A.S. R. 203. 


CHAPTER. 57. 
PARTNERSHIPS IN GENERAL—HOW CONSTITUTED. 
Section 7981. Partnership Defined. 
7982. Formation of Partnership. 
7981. Partnership defined. Partnership is the association of two or 
more persons, for the purpose of carrying on business together, and 
dividing its profits between them. 


History: En. Sec. 3180, Civ. C. 1895; The mere fact that an employee, en- 
re-en. Sec. 5466, Rev. C. 1907. Cal. Civ. C. gaged to buy and handle sheep for his 


Sec. 2395. Field Civ. C. Sec. 1283. employer, to purchase feed for them, and 
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generally to have charge of the latter’s 
business, was to receive one-third of the 
profits, in addition to a fixed compensa- 
tion of seventy-five dollars per month, did 
not constitute him a partner, where it 
appeared that the business was carried on 
in the employer’s name, by whom all funds 
were furnished, and who had never per- 
mitted himself to be held out as a partner 
with the employee. Beasley v. Berry, 33 
Mont. 477, 481, 84 Pac. 791. See Flathead 
County State Bank vy. Ingham, 51 Mont. 
438, 442, 153 Pac. 1005. 

The sharing of profits is not a conclusive 
test of a partnership. Beasley v. Berry, 
33 Mont. 477, 482, 84 Pac. 791; Weiss v. 


Hamilton, 40 Mont. 99, 106, 105 Pac. 74; | 


St. Paul Mach. Mfg. Co. v. Bruce, 54 
Mont. 549, 554, 172 Pac. 330. 

To constitute a partnership, there must 
not only be such a community of interest 
as empowers each partner to make con- 
tracts, incur liabilities, and dispose of its 
property, but also a community of owner- 
ship in the profits. Weiss v. Hamilton, 40 
Mont. 99, 106, 105 Pac. 74. 

To constitute an association of two or 


7982. Formation of partnership. 


PARTNERSHIP. 


[Part V 


more persons a copartnership within the 
meaning of this section, it must be the 
intention of the parties to carry on some 
business and to share in the profits, com- 
munity of interest alone, without power in 
each member of it to act toward the other 
in the interchangeable character of prin- 
cipal and agent, being insufficient to cre- 
ate the relationship of copartners. Croft 
v. Bain, 49 Mont. 484, 487, 143 Pac. 960. 

Cited or applied as section 5466, Revised 
Codes, in McCormick v. Stimson, 54 Mont. 
272, 275, 169 Pac. 726; Silver v. Eakins, 
55 Mont. 210, 217, 175 Pae. 876; Sanborn 
Co. v. Powers, 58 Mont. 214, 220, 190 Pac. 
990. 


For articles on “Partnership,” see Cal. 
Jur. and 20 R. C. L. 790. 

Nature, essentials, and purposes of part- 
nership, see note in 115 A. S. R. 400. 

When agreements to share profits do not 
create partnership, see note in 30 A. S. R. 
828. 

When participation in profits does, and 
when does not, create partnership, see 
notes in 49 Am. Rep. 255; 58 Am. Rep. 99. 


A partnership can be formed only 


by the consent of all the parties thereto, and therefore no new partner 
can be admitted into a partnership without the consent of every existing 


member thereof. 


History: En. Sec. 3181, Civ. C. 1895; 
re-en. Sec. 5467, Rev. C. 1907. Cal. Civ. C. 
Sec. 2397. Field Civ. C. Sec. 1285. 


Cited or applied as section 3181, Civil 
Code, in Beasley v. Berry, 33 Mont. 477, 
481, 84 Pac. 791; McCormick v. Stimson, 


54 Mont. 272, 275, 169 Pac. 726; Sanborn 
Co. v. Powers, 58 Mont. 214, 220, 190 Pac. 
990. 


What agreements establish existence of 
partnership, see note in 43 A. S. R. 229, 


CHAPTER 58. 


PARTNERSHIP IN GENERAL—PARTNERSHIP PROPERTY AND MUTUAL 
OBLIGATIONS OF PARTNERS, 


Section 7983. 


Partnership Property—Of What Consists. 


7984, Partner’s Interest in Partnership Property. 

7985. Partner’s Share in Profits and Losses. 

7986. When Division of Losses Implied. 

7987. Partner May Require Application of Partnership Property to 
Payment of Debts. 

7988. What Property Is Partnership Property by Presumption, 

7989. Partners Trustees for Each Other. 

7990. Good Faith to Be Observed Between Them. 

7991. Mutual Liability of Partners to Account. 

7992. No Compensation for Services to Firm. 


7983. Partnership property—Of what consists. The property of a 
partnership consists of all that is contributed to the common stock at the 
formation of the partnership, and all that is subsequently acquired thereby. 


History: En. Sec. 3190, Civ. C. 1895; 
re-en. Sec. 5468, Rev. C. 1907. Cal. Civ. C. 
Sec. 2401. Field Civ. C. Sec. 1286. 


Where mining property had been ac- 
quired in the names of two persons with- 
out any community of title, but each held 


an undivided individual interest therein, 
and neither had, or assumed to have, 
authority to dispose of the interest of the 
other, and when any portion thereof was 
sold, each received payment as for an 
individual interest, disposing of the pro- 
ceeds as he saw fit, the transaction be- 
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tween the parties did not constitute them 
partners. Weiss v. Hamilton, 40 Mont. 99, 
TOW) 100. Pac, (4, 

Money received by copartners upon a 
note signed by them is partnership prop- 
erty. First National Bank y. Silver, 45 
Mont. 231, 236, 122 Pac. 584. 

A check received by a partner, for 
work done by the copartnership, is partner- 
ship property. First National Bank v. 


PROPERTY AND MUTUAL OBLIGATIONS. 


[7984-7988 


Silver, 45 Mont. 231, 236, 122 Pac. 584. 

Cited or applied as section 5468, Revised 
Codes, in Boehme v. Fitzgerald, 43 Mont. 
226, 229, 115 Pac. 413. 


Partnership in real property, see notes 
in 13 Am. Dec. 646; 27 Am. Rep. 270; 54 
Am. Rep. 792; 48 A. S. R. 62; 11 Ann. Cas. 
269; 27 L. BR. A. 449; 37 L. R. A. (N. S.) 
889. 


7984. Partner’s interest in partnership property. The interest of 
each member of a partnership extends to every portion of its property. 


History: En. Sec. 3191, Civ. C. 1895; 
re-en. Sec. 5469, Rev. C. 1907. Cal. Civ. C. 
Sec. 2402. Field Civ. C. Sec. 1287. 


A partner cannot commit larceny of the 
funds or property of the partnership of 
which he is a member, because the interest 
or ownership of such partner extends to 
every portion of its property. State v. 
Brown, 38 Mont. 309, 315, 99 Pac. 954. 

Because of the rights of partners under 
this section, one partner cannot maintain 
an action at law against his copartner 
until an accounting is had and a balance 
determined. Silver vy. Eakins, 55 Mont. 
210, 216, 175 Pac. 876. 

Under this section, the interest of each 
partner extends to every portion of the 
firm property, and therefore neither part- 


7985. Partner’s share in profits and losses. 


ner is entitled, as against the other, to the 
exclusive possession of the whole or any 
specific part of the partnership assets; 
this rule, however, ceases immediately 
upon the death of one partner. Silver v. 
Eakins, 55 Mont. 210, 216, 175 Pae. 876. 

Cited or applied as section 3191, Civil 
Code, in Beasley v. Berry, 33 Mont. 477, 
481, 84 Pac. 791; as section 5469, Revised 
Codes, in Weiss v. Hamilton, 40 Mont. 99, 
106, 105 Pac. 74; Boehme v. Fitzgerald, 43 
Mont. 226, 228, 115 Pac. 413; First 
National Bank y. Silver, 45 Mont. 231, 
236, 122 Pac. 584. 


Community of interest in property or 
profits of partnership, see note in 115 
A. 8S. BR. 420. 


In the absence of any 


agreement on the subject, the shares of partners in the profit or loss of 
the business are equal, and the share of each in the partnership property 
is the value of his original contribution, increased or diminished by his 
share of profit or loss. 


History: En. Sec. 3192, Civ. C. 1895; re-en. Sec. 5470, Rev. C. 1907. Cal. Civ. C. 
Sec. 2403. Field Civ. C. Sec. 1288. 


7986. When division of losses implied. An agreement to divide the 
profits of a business implies an agreement for a corresponding division 
of its losses, unless it is otherwise expressly stipulated. 

History: En. Sec. 3193, Civ. C. 1895; re-en. Sec. 5471, Rev. C. 1907. Cal. Civ. C. 
Sec. 2404. Field Civ. C. Sec. 1289. 

7987. Partner may require application of partnership property to 
payment of debts. Hach member of a partnership may require its property 
to be applied to the discharge of its debts, and has a lien upon the shares 
of the other partners for this purpose, and for the payment of the general 
balance, if any, due to him. 


History: En. Sec. 3194, Civ. C. 1895; 
re-en. Sec. 5472, Rev. C. 1907. Cal. Civ. C. 
Sec. 2405. Field Civ. C. Sec. 1290. 


A surviving partner, having a right to 


the possession of partnership property, 
may maintain an action for its recovery, 
where a third person has converted it. 
First National Bank v. Silver, 45 Mont 
231, 236, 122 Pac. 584. 


7988. What property is partnership property by presumption. Prop- 
erty, whether real or personal, acquired with partnership funds, is 
presumed to be partnership property. 

History: En. Sec. 3195, Civ. C. 1895; re-en. Sec. 5473, Rev. C. 1907. Cal. Civ. C. 
Sec. 2406. Field Civ. C. Sec. 1291. 
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7989. Partners trustees for each other. The relations of partners are 
confidential. They are trustees for each other within the meaning of 
sections 7878 to 7901 of this code, and their obligations as such trustees 
are defined by said sections. 


History: En. Sec. 3200, Civ. C. 1895; 
Sec. 2410. Field Civ. C. Sec. 1292. 


7990. Good faith to be observed between them. In all proceedings 
connected with the formation, conduct, dissolution, and liquidation of a 
partnership, every partner is bound to act in the highest good faith toward 
his copartners. He may not obtain any advantage over them in the part- 
nership affairs by the slightest misrepresentation, concealment, threat, or 


re-en. Sec. 5474, Rev. C. 1907. Cal. Civ. C. 


adverse pressure of any kind. 


History: En. Sec. 3201, Civ. C. 1895; 
re-en. Sec. 5475, Rev. C. 1907. Cal. Civ. C. 
Sec. 2411. Field Civ. C. Sec. 1293. 


Where two physicians are partners and 
use a hospital for the purpose of treating 
patients, and one of them, anticipating 
the dissolution of the relation, though 
brought about through his own acts, 
solicits the .patronage of firm patients 
after that event shall have taken place, 
a court. of law will not undertake . to 


adjust the niceties of the situation, and 
measure out compensation, under this sec- 
tion, supplemented by sections 8659 and 
8666, to the one who claims to have been 
injured by a dissolution of the firm. 
Freund v. Murray, 39 Mont. 539, 553, 104 
Pae. 683. 


Duty of good faith of partners toward 
each other as applicable to sale of part- 
nership interest by one to another, see 
note in Ann. Cas. 1912D, 1245, 


7991. Mutual liability of partners to account. Each member of a 
partnership must account to it for everything that he receives on account 
thereof, and is entitled to reimbursement therefrom for everything that he 
properly expends for the benefit thereof, and to be indemnified thereby 
for all losses and risks which he necessarily ineurs on its behalf. 


History: En. Sec. 3202, Civ. C. 1895; profits, see note in Ann. Cas. 1914D, 433. 
re-en. Sec. 5476, Rev. C. 1907. Cal. Civ. C. Accounting by illegal partnership, see 
Sec. 2412. Field Civ. C. Sec. 1294. notes in 99 A. S. R. 326; 18 Ann. Cas. 407; - 

23 L. R. A. (N. S.) 478; L. R. A. 19174, 


Duty of partner to account for secret 446. 


7992. No compensation for services to firm. A partner is not entitled 
to any compensation for services rendered by him to the partnership, 
unless there is an agreement to that effect. 


History: Hn. Sec. 3203, Civ. C. 1895; re-en. Sec. 5477, Rev. C. 1907. Cal. Civ. C. 
Sec. 2413. Based on Field Civ. C. Sec. 1295. j 


CHAPTER 59. 


PARTNERSHIP IN GENERAL—RENUNCIATION OF PARTNERSHIP. 


Section 7993. Renunciation of Future Profits Exonerates From Liability. 
7994, Effect of Renunciation. 


7993. Renunciation of future profits exonerates from liability. A 
partner may exonerate himself from all future lability to a third person, 
on account of the partnership, by renouncing, in good faith, all participa- 
tion in its future profits, and giving notice to such third person and to his 
own copartners, that he has made such renunciation, and that, so far as 
may be in his power, he dissolves the partnership and does not intend to 
be liable on account thereof for the future. 


History: En. Sec. 3210, Civ. C. 1895; re-en. Sec. 5478, Rey. C. 1907. 
Sec. 2417. Field Civ. C. Sec. 1296. 


Cal. Civ. C. 
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7994. Effect of renunciation. After a partner has given notice of his 

renunciation of the partnership, he cannot claim any of its subsequent 

profits, and his copartners may proceed to dissolve the partnership. 


History: En. Sec. 3211, Civ. C. 1895; re-en. Sec. 5479, Rev. C. 1907. Cal. Civ. C. 
Sec. 2418. Field Civ. C. Sec. 1297. 


CHAPTER 60. 
GENERAL PARTNERSHIP—POWERS, OBLIGATIONS, AND LIABILITY OF 
PARTNERS. 


Section 7995. General Partnership Defined. 


7996. Power of Majority of Partners. 

7997. Authority of Individual Partner. 

7998. What Authority Partner Has Not. 

7999. Partner’s Acts in Bad Faith—When Ineffectual. 
8000. Profits of Individual Partner. 

8001. In What Business Partner May Not Engage. 
8002. In What He May Engage. 

8003. Must Account to Firm for Profits. 

8004. Liability of Partners to Third Persons. 

8005. Liability for Hach Other’s Acts as Agents. 
8006. Liability of One Held Out as Partner. 

8007. No One Liable as Partner Unless Partner or Held Out as Such. 


7995. General partnership defined. Every partnership that is not 
formed in accordance with the law concerning special or mining partner- 
ships, and every special partnership, so far only as the general partners 
are concerned, is a general partnership. 


History: En. Sec. 3220, Civ. C. 1895; re-en. Sec. 5480, Rev. C. 1907. Cal. Civ. C. 
Sec. 2424. Field Civ. C. Sec. 1298. 


7996. Power of majority of partners. Unless otherwise expressly 
stipulated, the decision of the majority of the members of a general part- 
nership binds it in the conduct of its business. 


History: En. Sec. 3230, Civ. C. 1895; 
re-en. Sec. 5481, Rev. C. 1907. Cal. Civ. C. 
Sec. 2428. Field Civ. C. Sec. 1299. 


7997. Authority of individual partner. Every general partner is agent 
for the partnership in the transaction of its business, and has authority to 
do whatever is necessary to carry on such business in the ordinary 
manner, and for this purpose may bind his copartners by an agreement in 
writing. 

History: En. Sec. 3231, Civ. C. 1895; 


re-en. Sec. 5482, Rev. C. 1907. Cal. Civ. C. 
Sec. 2429. Field Civ. C. Sec. 1300. 


Where a firm has a right to have prop- 
erty conveyed to it, and there is no stipu- 


Power of majority of partners to bind 
firm, see note in Ann. Cas. 1916C, 110. 


that he has been ousted from, or denied 
participation in, the management and con- 
trol of the business. Masterson v. Hub- 
bert, 54 Mont. 613, 619, 173 Pac. 421. 


Cited or applied as section 3231, Civil 


lation in the agreement or contract to the 
contrary, that right is assignable; and, 
subject to the provisions of the following 
section, a partner’s assignment of such 
right, for a valuable consideration, is valid. 
Milwaukee Land Co. y. Ruesink, 50 Mont. 
489, 505, 148 Pac. 396. 

Where no rights of creditors are in- 
volved, a partner cannot have a receiver 
appointed for the firm unless he shows 


Code, in Hefferlin y. Karlman, 29 Mont. 
139, 146, 74 Pac. 201; as section 5482, 
Revised Codes, in Weiss v. Hamilton, 40 
Mont. 99, 106, 105 Pace. 74. 


Power of member to bind partnership 
as a surety or indorser, see note in 13 Am. 
Dee. 115. 

Power of one partner to obtain loan on 
credit of firm, see note in 48 A. S. R. 438. 


7998. What authority partner has not. <A partner, as such, has not 
authority to do any of the following acts, unless his copartners have 
wholly abandoned the business to him, or are incapable of acting: 
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1. To make an assignment of the partnership property or any portion 
thereof to a creditor, or to a third person in trust for the benefit of a 


creditor or of all creditors. 


2. To dispose of the good-will of the business. 
3. To dispose of the whole of the partnership property at once. 
4. To do any act which would make it impossible to carry on the 


ordinary business of the partnership. 


5. To confess a judgment. 


6. To submit a partnership claim to arbitration. 
7. To do any other act not within the scope of the preceding section. 


History: En. Sec. 3232, Civ. C. 1895; 
re-en. Sec. 5483, Rev. C. 1907. Cal. Civ. C. 
Sec. 2430. Based on Field Civ. C. Sec. 1301. 


Under subdivision 3 of this section, a 
sale of the entire stock in trade of a part- 
nership to a stranger is absolutely void as 
to the non-assenting partner’s interest in 


the property sold, and both the purchaser 
and seller may be held liable by the com- 
plaining partner for a wrongful conversion 
of such interests. Doll v. Hennessy Mer- 
cantile Co., 33 Mont. 80, 87, 81 Pac. 625. 

Cited or applied as section 5483, Revised 
Codes, in Milwaukee Land Co. v. Ruesink, 
50 Mont. 489, 505, 148 Pac. 396. 


7999. Partner’s acts in bad faith—When ineffectual. A partner is not 
bound by any act of a copartner, in bad faith toward him, though within 
the scope of the partner’s powers, except in favor of persons who have in 
good faith parted with value in reliance upon such act. 


History: En. Sec. 3233, Civ. C. 1895; 
re-en. Sec. 5484, Rev. C. 1907. Cal. Civ. C. 
Sec. 2431. Field Civ. C. Sec. 1302. 


8000. Profits of individual partner. 


Cited or applied as section 3233, Civil 
Code, in Hefferlin v. Karlman, 29 Mont. 
139, 146, 74 Pac. 201. 


All profits made by a general 


partner, in the course of any business usually carried on by the partner- 


ship, belong to the firm. 


History: En. Sec. 3240, Civ. C. 1895; 
re-en. Sec. 5485, Rev. ©. 1907. Cal. Civ. C. 
Sec. 2435. Field Civ. C. Sec. 1303. 


The profits of a partnership, carried on 
by surviving partners, are partnership 
assets; but, until a settlement of the part- 
nership affairs is had, neither of the sur- 
viving partners nor the administrai of 
the deceased partner can assert a righ. to 
any particular portion of the firm prop- 


erty. Boehme v. Fitzgerald, 43 Mont. 226, 
229, 115 Pace. 413. 


Cited or applied as section 3240, Civil 


Code, in Beasley vy. Berry, 33 Mont. 477, 
481, 84 Pac. 791. 


Duty to account for profits realized 
from transactions independently of firm, 
see notes in 52 L. R. A. (N. 8.) 389; Ann. 
Cas. 1914D, 433. 


8001. In what business partner may not engage. <A general partner, 


who agrees to give his personal attention to the business of the partnership, 
may not engage in any business which gives him an interest adverse to 
that of the partnership, or which prevents him from giving to such busi- 
ness all the attention which would be advantageous to it. 


History: En. Sec. 3241, Civ. C. 1895; 
re-en. Sec. 5486, Rev. C. 1907. Cal. Civ. C. 
Sec. 2436. Field Civ. C. Sec. 1304. 


Right of partner to carry on business 
in competition with firm, see note in Ann. 
Cas. 1916E, 993. 


8002. In what he may engage. A partner may engage in any separate 
business, except as otherwise provided by the last two sections. 


History: En. Sec. 3242, Civ. C. 1895; re-en. Sec. 5487, Rev. C. 1907. 
Sec. 2437. Field Civ. C. Sec. 1305. 


8003. Must account to firm for profits. A general partner transacting 
business contrary to the provisions of the three preceding sections may be 
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DISSOLUTION AND LIQUIDATION. 


[8004-8007 


required by any copartner to account to the partnership for the profits of 


such business. 


History: En. Sec. 3248, Civ. C. 1895; re-en. Sec. 5488, Rev. C. 1907. Cal. Civ. C. 


Sec. 2438. Field Civ. C. 1306. 


8004. Liability of partners to third persons. 


Every general partner is 


liable to third persons for all the obligations of the partnership, jointly 


with his copartners. 
History: En. Sec. 3250, Civ. C. 1895; 


re-en. Sec. 5489, Rev. C. 1907. Cal. Civ. C. 


Sec. 2442. Field Civ. C. Sec. 1307. 


Query, whether a member of a partner- 
ship is severally liable for services ren- 
dered to the partnership. Carlson v. 
Barker, 36 Mont. 486, 492, 93 Pac. 646. 


8005. Liability for each other’s acts as agents. 


A note signed by copartners is a copart- 
nership obligation. First National Bank 
v. Silver, 45 Mont. 231, 236, 122 Pac. 584. 

Cited or applied as section 3250, Civil 
Code, in Muth v. Goddard, 28 Mont. 237, 
246, 72 Pac. 621; Hefferlin v. Karlman, 29 
Mont. 139, 146, 74 Pac. 201. 


The liability of gen- 


eral partners for each other’s acts is defined by the chapter on agency. 
History: En. Sec. 3251, Civ. C. 1895; re-en. Sec. 5490, Rev. C. 1907. Cal. Civ. C. 


Sec. 2443. Field Civ. C. Sec. 1308. 


8006. Liability of one held out as partner. 


Any one permitting 


himself to be represented as a partner, general or special, is liable, as 
such, to third persons to whom such representation is communicated, and 
who, on the faith thereof, give credit to the partnership. 


History: En. Sec. 3252, Civ. C. 1895; 
re-en. Sec. 5491, Rev. C. 1907. Cal. Civ. C. 
Sec. 2444, Field Civ. C. Sec. 1309. 


Where the evidence did not show that 
S permitted himself to be held out as a 
partner of C or that he or the person 
extending the credit knew he was being 
represented as such, but did disclose 
that §S’s financial responsibility did not 
enter into the transaction and that credit 


was given to C individually, S could not 
be held as an ostensible partner of C as 
defined by this section. McCormick v. 
Stimson, 54 Mont. 272, 275, 169 Pac. 726. 

Cited or applied as section 3252, Civil 
Code, in Beasely v. Berry, 33 Mont. 477, 
481, 84 Pac. 791. 


Liability of one held out as partner, see 
note in 22 A. 8S. R. 757. . 


8007. No one liable as partner unless partner or held out as such. No 
one is liable as a partner who is not such in fact, except as provided in 


the last section. 


History: En. Sec. 3253, Civ. C. 1895; 
re-en. Sec. 5492, Rev. C. 1907. Cal. Civ. C. 
Sec. 2445. Field Civ. C. Sec. 1310. 


A partnership liability does not attach 
to a person who is neither a partner in fact 
nor an ostensible partner. McCormick v. 
Stimson, 54 Mont. 272, 276, 169 Pac. 726. 

No one who has not held himself out as 


a partner is liable as such unless he is a 
partner in fact, and whether he is such in 
fact is a question of intent. St. Paul 
Mach. Mfg. Co. v. Bruce, 54 Mont. 549, 
554, 172 Pac. 330. 

Cited or applied as section 3253, Civil 
Code, in Beasley v. Berry 33 Mont. 477, 
481, 84 Pac. 791. 


CHAPTER 61. 
GENERAL PARTNERSHIP—DISSOLUTION AND LIQUIDATION. 


Section 8008. 
8009. 
8010. 
8011. 
8012. 
8013. 
8014. 
8015. 
8016. 
8017. 
8018. 


Duration of Partnership. 

Total Dissolution of Partnership. 
Partial Dissolution. 

Partner Entitled to Dissolution. 
Notice of Termination. 

Notice by Change of Name. 

Powers of Partners After Dissolution, 
Who May Act in Liquidation. 

Who May Not Act in Liquidation. 
Powers of Partners in Liquidation. 
What Partners May Do in Liquidation. 
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8008. Duration of partnership. If no term is prescribed by agreement 
for its duration, a general partnership continues until dissolved by a 


partner or by operation of law. 


History: 
Sec. 2449. Field Civ. C. Sec. 1311. 


En. Sec. 3260, Civ. C. 1895; re-en. Sec. 5493, Rev. C. 1907. Cal. Civ. C. 


8009. Total dissolution of partnership. A general partnership is 


dissolved as to all the partners: 


1. By the lapse of the time prescribed by agreement for its duration; 
2. By the expressed will of any partner, if there is no such agreement ; 


3. By the death of a partner; 


4. By the transfer to a person, not a partner, of the interest of any 


partner in the partnership property ; 


5. By war, or the prohibition of commercial intercourse between the 
country in which one partner resides and that in which another resides; or, 


6. By a judgment of dissolution. 


History: En. Sec. 3261, Civ. ©. 1895; 


re-en. Sec. 5494, Rev. C. 1907. Cal. Civ. C. 


Sec. 2450. Field Civ. C. Sec. 1312. 


If the duration of a general partner- 
ship is not fixed by agreement, a member 
of such partnership may dissolve it at any 
time. Freund v. Murray, 39 Mont. 539, 
544, 104 Pac. 683. 

A general trading partnership is dis- 
solved by the death of a partner. Boehme 
v. Fitzgerald, 43 Mont. 226, 227, 115 Pac. 
413. 

While the death of one of two partners 
dissolves the partnership, it does not affect 
the partnership property, except to give 
the surviving partner exclusive control 
of the property, for the purpose of settling 
up the partnership business, as provided 
by section 10261. First National Bank vy. 
Silver, 45 Mont. 231, 236, 122 Pac. 584. 

If an agreement for the dissolution of 
a partnership contains two provisions, 
which are fundamentally inconsistent 


with each other, so that neither mode can 
be enforced, an adjustment between the 
partners should be reached in the ordinary 
way, without regard to the agreement. 
Lenahan v. Casey, 46 Mont. 367, 377, 128 
Pac. 601. 

The death of a partner dissolves the 
partnership, and the surviving partner at 
once becomes entitled to the possession of 
sufficient firm property to enable him to 
discharge the duties imposed by section 


10261. Silver v. Hakins, 55 Mont. 210, 216, 
175 Pac. 876. 


Causes sufficient for dissolution of part- 
nership, see note in 69 A. S. R. 410. 

Dissolution of partnership by a decree, 
see note in 98 Am. Dee. 260. 

Effect on partnership of partner becom- 
ing an alien enemy, see note in Ann. Cas. 
19176, 202. 

Effect of war between countries of re- 
spective parties as dissolution of partner- 
ship, see note in L. R. A. 1917C, 669, 


8010. Partial dissolution. A general partnership may be dissolved, 


as to himself only, by the expressed will of any partner, notwithstanding 
his agreement for its continuance, subject, however, to liability to his 
copartners for any damage caused to them thereby, unless the circum- 
stances are such as entitle him to a judgment of dissolution. 


History: En. Sec. 3262, Civ. C. 1895; re-en. Sec. 5495, Rev. C. 1907. Cal. Civ. C. 
Sec. 2451. Field Civ. C. Sec. 1313. 


8011. Partner entitled to dissolution. A general partner is entitled to 
a judgment of dissolution: 

1. When he, or another partner, becomes legally incapable of con- 
tracting ; 

2. When another partner fails to perform his duties under the agree- 
ment of partnership, or is guilty of serious misconduct; or, 
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3. When the business of the partnership can be carried on only at a 


permanent loss. 


History: En. Sec. 3263, Civ. C. 1895; 
re-en. Sec. 5496, Rev. C. 1907. Cal. Civ. C. 
Sec. 2452. Field Civ. C. Sec. 1314. 


ner as ground for dissolution, see notes in 
Ann. Cas. 1913D, 1148; 47 L. R. A. (N. S.) 
839. 

Misconduct of partners as ground for 


Mental or physical incapacity of part- dissolution, see note in 4 Ann. Cas. 460. 


8012. Notice of termination. The liability of a general partner for 
the acts of his copartners continues, even after a dissolution of the 
copartnership, in favor of persons who have dealings with and given 
eredit to the partnership during its existence, until they have had personal 
notice of the dissolution; and in favor of other persons until such dissolu- 
tion has been advertised in a newspaper published in every county where 
the partnership, at the time of its dissolution, had a place of business, if 
a newspaper is there published, to the extent in either case to which such 
persons part with value in good faith, and in the belief that such partner 
is still a member of the firm. 


History: En. Sec. 3264, Civ. C. 1895; 
re-en. Sec. 5497, Rev. C. 1907. Cal. Civ. C. 
Sec. 2453. Field Civ. C. Sec. 1315. 


When notice of dissolution required and 
what is sufficient notice, see note in 26 


8013. Notice by change of name. 


Am. Dec. 290; 9 Ann. Cas. 243; Ann. Cas. 
1915A, 1104. 

Necessity of actual notice of retirement 
of member of firm to relieve. retiring 
member from liability on obligation re- 
newed after his retirement, see note in 
4 Tek. As CN. &.) 800; 


A change of the partnership name, 


which plainly indicates the withdrawal of a partner, is a sufficient notice 
of the fact of such withdrawal to all persons to whom it is communicated ; 
but a change in the name, which does not contain such an indication, is 
not notice of the withdrawal of any partner. 


History: En. Sec. 3265, Civ. C. 1895; 
re-en. Sec. 5498, Rev. C. 1907. Cal. Civ. C. 
Sec. 2454. Field Civ. C. Sec. 1316. 


Change of firm name as notice of disso- 
lution of prior partnership, see note in 9 
Ann. Cas. 243. 


8014. Powers of partners after dissolution. After the dissolution of a 
partnership, the powers and authority of the partners are only such as 
are prescribed by sections 8015 to 8018, inclusive. 


History: En. Sec. 3270, Civ. C. 1895; re-en. Sec. 5499, Rev. C. 
Sec. 2458. Field Civ. C. Sec. 1317. 


8015. Who may act in liquidation. Any member of a general partner- 
ship may act in liquidation of its affairs, except as provided by the next 
section. 


History: En. Sec. 3271, Civ. C. 1895; re-en. Sec. 5500, Rev. C. 1907. Cal. Civ. C. 
Sec. 2459. Field Civ. C. Sec. 1318. 


1907. Cal. Civ. C. 


8016. Who may not act in liquidation. If the liquidation of a part- 
nership is committed, by consent of all the partners, to one or more of 
them, the others have no right to act therein; but their acts are valid in 
favor of persons parting with value, in good faith, upon credit thereof. 


History: En. Sec. 3272, Civ. C. 1895; Cited or applied as section 5501, Revised 
re-en. Sec. 5501, Rev. C. 1907. Cal. Civ. C. Codes, in Milwaukee Land Co. v. Ruesink, 
Sec. 2460. Field Civ. C. Sec. 1319. 50 Mont. 489, 505, 148 Pac. 396. 


8017. Powers of partners in liquidation. A partner authorized to act 
in liquidation may collect, compromise, or release any debts due to the 
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partnership, pay or compromise any claims against it, and dispose of the 


partnership property. 
History: En. Sec. 3273, Civ. C. 1895; 


re-en. Sec. 5502, Rev. C. 1907. Cal. Civ. C. 


Sec. 2461. Field Civ. C. Sec. 1320. 


Where a firm was the owner of a right 
to have title to realty transferred to it, one 
of its members could rightfully make an 
assignment thereof while the partnership 
was in existence; if in process of liquida- 
tion, the assignment was good also, under 
this section; and if not authorized to act 
as liquidating partner, it was valid where 


the assignee paid value, relying upon the 
credit of the firm, and the consideration 
was devoted to its benefit. Milwaukee 
Land Co. v. Ruesink, 50 Mont. 489, 505, 
148 Pac. 396. 


Power of liquidating partner to revive 
firm debt, see note in 15 L. R. A. 463. 

Power of continuing partner over part- 
nership real estate, see note in 28 L. RB. A. 
98. 


8018. What partners may do in liquidation. A partner authorized to 
act in liquidation may indorse, in the name of the firm, promissory notes, 
or other obligations held by the partnership, for the purpose of collecting 
the same, but he cannot create any new obligation in its name, or revive 
a debt against the firm, by an acknowledgment, when an action thereon 
is barred under the provisions of the Code of Civil Procedure. 


History: En. Sec. 3274, Civ. C. 1895; re-en. Sec. 5503, Rev. C. 1907. Cal. Civ. C. 
Sec. 2462. Based on Field Civ. C. Sec. 1321, 


CHAPTER 62. 
GENERAL PARTNERSHIP—USE OF FICTITIOUS NAMES. 


Section 8019. Fictitious Name. 


8020. Certificate—When to Be Filed. 

8021. Change of Membership—Filing New Certificate. 

8022. Register of Such Firms to Be Kept by County Clerk. 

8023. Certified Copies of Register, and Proof of Publication, to Be Evidence. 
8024. Individual Using Fictitious Name in Business Must File Certificate. 


8019. Fictitious name. Every partnership transacting business in this 
state under a fictitious name, or a designation not showing the names of 
the persons interested as partners in such business, must file with the 
clerk of the county in which its principal place of business is situated, a 
certificate, stating the names in full of all the members of such partnership 
and their places of residence, and publish the same once a week, for four 
successive weeks, in a newspaper published in the county, if there be one, 
and if there be none in such county, then in a newspaper published in an 


adjoining county. 
History: En. Sec. 3280, Civ. C. 1895; 


re-en. Sec. 5504, Rev. C. 1907. Cal. Civ. C. 
Sec. 2466. 


Where plaintiffs, A. Guiterman, S. A. 
‘Guiterman, and L. A. Guiterman, were 
doing business under the firm name of 
Guiterman Bros., the same was neither 
fictitious nor a designation not showing 


the names of the partners, within the pur-_ 


view of this section. Guiterman v. 
Wishon, 21 Mont. 458, 464, 54 Pac. 566. 
This section and the following section 
apply only to persons doing business under 
fictitious names or titles not revealing the 
names of the persons interested in the 
business. Lander v. Sheehan, 32 Mont. 
25, 28, 79 Pac. 406. See Vaughan v. 


Kujath, 44 Mont. 484, 487, 120 Pae. 1121. 

The name “McLaughlin Bros.” does not 
come within this section; it cannot be 
said, as a matter of law, that such name is 
a designation not showing the names of 
the persons interested as _ partners. 
Vaughan y. Kujath, 44 Mont. 484, 486, 120 
Pacelli. 

It is not the right to begin an action, 
but the right to maintain it, that is with- 
held by the statute for failure to complv 
with its terms; and if, before the defense 
is interposed, the plaintiff complies with 
the statutory provisions, the action may 
be maintained. The defense is an affirm- 
ative one, and is waived unless pleaded in 
the answer. Reilly v. Hatheway, 46 Mont. 
dy el on beaca ali. 
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Cited or applied as section 5504, Revised 
Codes, in Wilson vy. Yegen Bros., 38 Mont. 
504, 506, 100 Pac. 613; Croft v. Bain, 49 
Mont. 484, 486, 143 Pac. 960. 


ing the filing of a certificate giving certain 
information regarding a business con- 
ducted under an assumed or fictitious 
name or a designation not showing the 
names of the persons interested, see note 
in L. R. A., 1916D, 355; 10 Ann. Cas. 812. 


What names are within statutes requir- 


8020. Certificate—When to be filed. The certificate filed with the 
clerk, as provided in the preceding section, must be signed by the partners, 
and acknowledged before some officer authorized to take acknowledgment 
of conveyances of real property. Where the partnership is hereafter 
formed, the certificate must be filed and the publication designated in that 
section must be made within one month after the formation of the part- 
nership, or within one month from the time designated in the agreement 
of its members for the commencement of the partnership; where the 
partnership has been heretofore formed, the certificate must be filed and 
the publication made within six months after the passage of this code. 
Persons doing business as partners contrary to the provisions of this 
chapter, or any assigns thereof, shall not maintain any action upon or on 
account of any contracts made or transactions had in their partnership 
name, in any court of this state, until they have first filed the certificate 
and made the publication herein required. 


History: En. Sec. 3281, Civ. C. 1895; section cannot avail a defendant, sued by 
re-en. Sec. 5505, Rev. C. 1907. Cal. Civ. C. the copartners conducting a _ business 
Sec. 2468. under a fictitious name, except upon 


affirmative allegation and proof; it is in 


Suit involving a partnership claim may 
be instituted in the name of the persons 
composing the partnership, where the fact 
that plaintiffs are copartners does not 
appear from the face of the complaint 
and is not raised by answer, and the objec- 
tion to the right to maintain suit being 
deemed waived, it is not error to exclude 
evidence showing the certificate has been 
filed. Wilson v. Yegen Bros., 38 Mont. 
504, 509, 100 Pac. 613. 

The disability imposed by this section 
for a failure to comply with the preceding 


8021. Change of membership—Filing new certificate. 


the nature of matter in abatement; the 
inhibition does not destroy the right of 
action upon which recovery is sought, but 
merely imposes a disability to maintain 
the action until there has been a compli- 
ance with the preceding section. Croft 
v. Bain, 49 Mont. 484, 489, 143 Pac. 960. 

Cited or applied as section 3281, Civil 
Code, in Lander v. Sheehan, 32 Mont. 25, 
28, 79 Pac. 406; as section 5505, Revised 
Codes, in Vaughan v. Kujath, 44 Mont. 
484, 485, 120 Pac. 1121. 


On every change 


of the members of a partnership transacting business in this state under a 
fictitious name, or a designation which does not show the names of the 
persons interested as partners in its business, a new certificate must be 
filed with the county clerk, and a new publication made, as required by 
this chapter, on the formation of such partnership. 


History: En. Sec. 3282, Civ. C. 1895; re-en. Sec. 5506, Rev. C. 1907. Cal. Civ. C, 


Sec. 2469. 


8022. Register of such firms to be kept by county clerk. Every 
county clerk must keep a register of the names of firms and persons 
mentioned in the certificates filed with him, pursuant to this chapter, 
entering in alphabetical order the name of every such partnership, and 
of each partner therein. 

History: En. Sec. 3283, Civ. C. 1895; re-en. Sec. 5507, Rev. C. 1907. Cal. Civ. C. 
Sec. 2470. Field Civ. C. Sec. 1326. 


Civ. Code—43 
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8023. Certified copies of register, and proof of publication, to be 
evidence. Copies of the entries of a county clerk, as herein directed, 
when certified by him, and affidavits of publication, as herein directed, 
made by the printer, publisher, or chief clerk of a newspaper, are pre- 
sumptive evidence of the facts- therein stated. 


History: En. Sec. 3284, Civ. C. 1895; re-en. Sec. 5508, Rev. C. 1907. Cal. Civ. C. 
Sec. 2471. Field Civ. C. Sec. 1327. 


8024. Individual using fictitious name in business must file certificate. 
Every individual now transacting business, or who may hereafter transact 
business, in this state under a fictitious name, or a style or designation 
purporting to be a firm name or corporate name, shall file and publish, 
or cause to be filed and published, the certificates described in sections 
8019, 8020, and 8021 of this code. Any one doing business contrary to 
the provisions of this section shall be subject to the disabilities and 
provisions of section 8020 of this code. 

History: En. Sec. 3285, Civ. C. 1895; Cited or applied as section 5509, Revised 


re-en. Sec. 5509, Rev. C. 1907. Codes, in Reilly v. Hatheway, 46 Mont. 1, 


A person who, in a single isolated a0 eh ee Eee: ah 


instance, signs a contract with a fictitious ; fie ig : 
name, is not “transacting” or “doing” Right of individual to transact business 


business within the inhibition of this see- and make contracts under an assumed 
tion, and may invoke the aid of a court ame, see note in L. R. A., 1915D, 982. 

to enforce his claim. Keffler v. Wilds, 50 

Mont. 381, 383, 146 Pac. 1103. 


CHAPTER 68. 
SPECIAL PARTNERSHIP—FORMATION. 


Section 8025. Formation of Special Partnership. 
8026. Of What to Consist. 
8027. Certified Statement. 
8028. Acknowledged and Recorded. 
8029. Affidavit as to Sums Contributed. 
8030. No Partnership Until Compliance. 
8031. Certificate to Be Published. 
8032. Affidavit of Publication Filed. 
8033. Renewal of Special Partnership. 


8025. Formation of special partnership. A special partnership may be 
formed by two or more persons, in the manner and with the effect 
prescribed in this chapter, for the transaction of any business except 
banking or insurance. 


History: En. Sec. 3290, Civ. C. 1895; enacted as sections 1 to 12, pp. 532 to 534, 
re-en. Sec. 5510, Rev. C. 1907. Cal. Civ. C. Codified Statutes 1871; re-enacted as sec- 
Sec. 2477. Field Civ. C. Sec. 1328. tions 943 to 954, Fifth Division Revised 

Note.—Earlier acts relating to the for- Statutes 1879 ; re-enacted as sections 1597 
mation of partnerships were sections 1 to to 1608, Fifth Division Compiled Statutes 
12, pp. 455 to 457, Bannack Statutes; re- 1887. 


8026. Of what to consist. A special partnership may consist of one 
or more persons called general partners, and one or more persons called 
special partners. 


History: En. Sec. 3291, Civ. C. 1895; re-en. Sec. 5511, Rev. C. 1907. Cal. Civ. C. 
Sec. 2478. Field Civ. C. Sec. 1329. 


8027. Certified statement. Persons desirous of forming a special © 
partnership must severally sign a certificate, stating: 
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1. The name under which the partnership is to be conducted; 

2. The general nature of the business intended to be transacted ; 

3. The names of all the partners, and their residences, specifying which 
are general and which are special partners; 

4. The amount of capital which each special partner has contributed 
to the common stock; 

5. The periods at which such partnership will begin and end. 


History: En. Sec. 3292, Civ. C. 1895; re-en. Sec. 5512, Rev. C. 1907. Gal. Civ. C. 
Sec. 2479. Field Civ. C. 1330. 


8028. Acknowledged and recorded—False statement. Certificates under 
the last section must be acknowledged by all the partners, before some 
officer authorized to take acknowledgment of deeds, and filed and recorded 
in the office of the county clerk of the county in which the principal place 
of business of the partnership is situated, in a book to be kept for that 
purpose, open to public inspection; and if the partnership has places of 
business situated in different counties, a copy of the certificate, certified by 
the county clerk in whose office it is recorded, must be filed and recorded 
in like manner in the office of the county clerk of every such county. If 
any false statement is made in any such eertificate, all the persons 
interested in the partnership are liable, as general partners, for all the 
engagements thereof. 


History: En. Sec. 3293, Civ. C. 1895; re-en. Sec. 5513, Rev. C. 1907. Cal. Civ. C. 
Sec. 2480. 


8029. Affidavit as to sums contributed. An affidavit of each of the 
partners, stating that the sums specified in the certificate of the partner- 
ship as having been contributed by each of the special partners, have 
been actually and in good faith paid, in the lawful money of the United 
States, must be filed and recorded in the same office with the original 
certificate. 


History: En. Sec. 3294, Civ. C. 1895; re-en. Sec. 5514, Rev. C. 1907. Cal. Civ. C. 
Sec. 2481. 


8030. No partnership until compliance. No special partnership is 
formed until the provisions of the last five sections are complied with. 


History: En. Sec. 3295, Civ. C. 1895; re-en. Sec. 5515, Rev. C. 1907. Cal. Civ. C. 
Sec. 2482. 


8031. Certificate to be published. The certificate mentioned in this 
chapter, or a statement of its substance, must be published in a newspaper 
printed in the county where the original certificate 1s recorded, and if 
no newspaper is there printed, then in a newspaper in the county nearest 
thereto. Such publication must be made once a week for four successive 
weeks, beginning within one week from the time of recording the cer- 
tificate. In case such publication is not so made, the partnership must be 
deemed general. 


History: En. Sec. 3296, Civ. C. 1895; re-en. Sec. 5516, Rev. C. 1907. Cal. Civ. C. 
Sec. 2483. 


8032. Affidavit of publication filed. An affidavit of the making of the 
publication mentioned in the preceding section, made by the printer, 
publisher, or chief clerk of the newspaper in which such publication is 
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made, may be filed with the county clerk with whom the original certificate 
was recorded, and is presumptive evidence of the facts therein stated. 


History: En. Sec. 3297, Civ. C. 1895; re-en. Sec. 5517, Rev. C. 1907. Cal. Civ. C. 
Sec. 2484. 


8033. Renewal of special partnership. Every renewal or continuance - 


of a special partnership must be certified, recorded, verified, and published 
in the same manner as upon its original formation. If not renewed, it 
shall be deemed a general partnership. 


History: En. Sec. 3298, Civ. C. 1895; re-en. Sec. 5518, Rev. C. 1907. Cal. Civ. C. 
Sec. 2485. 


CHAPTER 64. 
SPECIAL PARTNERSHIP—POWERS, DUTIES, AND LIABILITIES OF PARTNERS. 


Section 8034. Who to Do Business. 
8035. Special Partner May Advise. 
8036. May Loan Money—Insolvency. 
8037. General Partners May Sue and Be Sued. 
8038. Withdrawal of Capital. 
8039. Interest and Profits. 
8040. Result of Withdrawing Capital. 
8041. Preferential Transfer Void. 
8042. Liability of Partners. 
8043. Of Special Partners. 
8044. Liability for Unintentional Act. 
8045. Who May Question Existence of Special Partnership. 


8034. Who to do business. The general partners only have authority 
to transact the business of a special partnership. 


History: En. Sec. 3310, Civ. C. 1895; re-en. Sec. 5519, Rev. C. 1907. Cal. Civ. C. 
Sec. 2489. Based on Field Civ. C. Sec. 1341. 


8035. Special partner may advise. A special partner may at all times 
investigate the partnership affairs, and advise his partners, or their agents, 
as to their management. 


History: En. Sec. 3311, Civ. C. 1895; re-en. Sec. 5520, Rev. C. 1907. Cal. Civ. C. 
Sec. 2490. Field Civ. C. Sec. 1342. 


8036. May loan money—Insolvency. A special partner may lend 
money to the partnership, or advance money for it, and take from it 
security therefor, and as to such loans or advances has the same rights 
as any other creditor; but in case of the insolvency of the partnership, all 
other claims which he may have against it must be postponed until all 
other creditors are satisfied. 


History: En. Sec. 3312, Civ. C. 1895; re-en. Sec. 5521, Rev. C. 1907. Cal. Civ. C. 
Sec. 2491. Field Civ. C. Sec. 1343. 


8037. General partners may sue and be sued. In all matters relating 
to a special partnership, its general partners may sue and be sued alone, 
in the same manner as if there were no special partners. 


History: En. Sec. 3313, Civ. C. 1895; re-en. Sec. 5522, Rev. C. 1907. Cal. Civ. C. 
Sec. 2492. Field Civ. C. Sec. 1344. 


8038. Withdrawal of capital. No special partner, under any pretense, 


may withdraw any part of the capital invested by him in the partnership, 


during its continuance. 
History: En. Sec. 3314, Civ. C. 1895; re-en. Sec. 5523, Rev. C. 1907. Cal. Civ. C. 
Sec. 2493. Field Civ. C. Sec. 1345. 
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8039. Interest and profits. A special partner may receive such lawful 
interest and such proportion of profits as may be agreed upon, if not paid 
out of the capital invested in the partnership by him, or by some other 
special partner, and is not bound to refund the same to meet subsequent 
losses. 


History: En. Sec. 3315, Civ. C. 1895; re-en. Sec. 5524, Rev. C. 1907. Cal. Civ. C. 
Sec. 2494. Field Civ. C. Sec. 1346. 


8040. Result of withdrawing capital. If a special partner withdraws 
from the firm, contrary to the provisions of this chapter, he thereby 
becomes a general partner. 


History: En. Sec. 3316, Civ. C. 1895; re-en. Sec. 5525, Rev. C. 1907. Cal. Civ. C. 
Sec. 2495, 


8041. Preferential transfer void. Every transfer of the property of 
a special partnership, or of a partner therein, made after or in contempla- 
tion of the insolvency of such partnership or partner, with intent to give 
a preference to any creditor of such partnership or partner over any other 
creditor of such partnership, is void against the creditors thereof; and 
every judgment confessed, lien created, or security given, in like manner 
and with like intent, is in like manner void. 


History: En. Sec. 3317, Civ. C. 1895; re-en. Sec. 5526, Rev. C. 1907. Cal. Civ. C. 
Sec. 2496. Field Civ. C. Sec. 1348. 


8042. Liability of partners. The general partners in a special partner- 
ship are liable to the same extent as partners in a general partnership. 


History: En. Sec. 3330, Civ. C. 1895; re-en. Sec. 5527, Rev. C. 1907. Cal. Civ. C. 
Sec. 2500. Field Civ. C. Sec. 1349. 


8043. Of special partners. The contribution of a special partner to 
the capital of the firm, and the increase thereof, is liable for its debts, 
but he is not otherwise liable therefor, except as follows: 

1. If he has wilfully made or permitted a false or materially defective 
statement in the certificate of the partnership, the affidavit filed therewith, 
or the published announcement thereof, he is liable, as a general partner, 
to all creditors of the firm; 

2. If he has wilfully interfered with the business of the firm, except 
as permitted in sections 8034 to 8041 of this code, he is liable in like 
manner ; or, 

3. If he has wilfully joined in or assented to an act contrary to any 
of the provisions of sections 8034 to 8041 of this code, he is liable in like 
manner. 


History: En. Sec. 3331, Civ. C. 1895; re-en. Sec. 5528, Rev. C. 1907. Cal. Civ. C. 
Sec. 2501. Field Civ. C. Sec. 1350. : 


8044. Liability for unintentional act. When a special partner has 
unintentionally done any of the acts mentioned in the last section, he is 
liable, as a general partner, to any. creditor of the firm who has been 
actually misled thereby to his prejudice. 


History: En. Sec. 3332, Civ. C. 1895; re-en. Sec..5529, Rev. C. 1907. Cal. Civ. C. 
Sec. 2502. Field Civ. C. Sec. 1351. 


8045. Who may question existence of special partnership. One who, 
upon making a contract with a partnership, accepts from or gives to it a 
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written memorandum of the contract, stating that the partnership is 
special, and giving the names of the special partners, cannot afterwards 
charge the persons thus named as general partners upon that contract, 
by reason of an error or defect in the proceedings for the creation of the 
special partnership, prior to the acceptance of the memorandum, if an 
effort has been made by the partners, in good faith, to form a special 
partnership in the manner required by sections 8025 to 8033 of this code. 


History: En. Sec. 3333, Civ. C. 1895; re-en. Sec. 5530, Rev. C. 1907. Cal. Civ. C. 
Sec. 2503. Field Civ. C. Sec. 1352. 


CHAPTER 65. 
SPECIAL PARTNERSHIP—ALTERATION AND DISSOLUTION. 


Section 8046. When Special Partnership Becomes General. 
8047. How New Special Partners May Be Admitted. 
8048. Dissolution of Special Partnerships. 
8049. When Special Partner Liable as General Partner. 


8046. When special partnership becomes general. A special partner- 
ship becomes general if, within ten days after any partner withdraws 
from it, or any new partner is received into it, or a change is made in 
the nature of its business or in its name, a certificate of such fact, duly 
verified and signed by one or more of the partners, is not filed with the 
county clerk with whom the original certificate of the partnership was 
filed and recorded, and notice thereof published as provided in sections 
8025 to 80338 of this code for the publication of the certificate. 


History: En. Sec. 3340, Civ. C. 1895; re-en. Sec. 5531, Rev. C. 1907. Cal. Civ. C. 
Sec. 2507. Based on Field Civ. C. Sec. 1353. 


8047. How new special partners may be admitted. New special 
partners may be admitted into a special partnership upon a certificate, 
stating the names, residences, and contributions to the common stock of 
each of such partners, signed by each of them and by the general partners, 
verified, acknowledged, or proved, according to the provisions of sections 
8025 to 80383 of this code, and filed and recorded with the county clerk 
with whom the original certificate of the partnership was filed. 


History: En. Sec. 3341, Civ. C. 1895; re-en. Sec. 5532, Rev. C. 1907. Cal. Civ. C. 
Sec. 2508. Field Civ. C. Sec. 1354. 


8048. Dissolution of special partnerships—Notice. A special partner- 
ship is subject to dissolution in the same manner as a general partnership, 
except that no dissolution, by the act of the partners, is complete until a 
notice thereof has been filed and recorded in the office of the county clerk 
with whom the original certificate was recorded, and published once in 
each week, for four successive weeks, in a newspaper printed in each 
county where the partnership has a place of business. 


History: En. Sec. 3342, Civ. C. 1895; re-en. Sec. 5533, Rev. C. 1907. Cal. Civ. C. 
Sec. 2509. Based on Field Civ. C. Sec. 1356. 


8049. When special partner liable as general partner. The business 
of the partnership shall be conducted under a firm name, in which the 
names of the general partners only shall be inserted. If the name of any 
special partner shall be used in such firm name with his consent, or if 
he shall personally make any contract respecting or concerning the part- 
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MINING PARTNERSHIPS. 


[8050-8053 


nership with any person except the general partner, he becomes liable as 


a general partner. 


History: En. Sec. 3343, Civ. C. 1895; re-en. Sec. 5534, Rev. C. 1907. 


CHAPTER 66. 
MINING PARTNERSHIPS. 


Section 8050. 
8051. 
8052. 
8053. 
8054. 
8055. 
8056. 
8057. 
8058. 
8059. 


When a Mining Partnership Exists. 

Express Agreement Not Necessary to Constitute. 
Profits and Losses—How Shared. 

Lien of Partners. 

Mine—Partnership Property. 

Partnership Not Dissolved by Sale of Interest. 
Purchaser Takes, Subject to Liens, Unless, ete. 
Takes With Notice of Lien, When. 

Contract in Writing—When Binding. 

Owners of Majority of Shares Govern. 


8050. When a mining partnership exists. 


A mining partnership exists 


when two or more persons who own or acquire a mining claim for the 
purpose of working it and extracting the mineral therefrom actually 


engage in working the same. 


History: En. Sec. 3350, Civ. C. 1895; 
re-en. Sec. 5535, Rev. C. 1907. Cal. Civ. C. 
Sec. 2511. 


Where the plaintiff owns an undivided 
three-fourths of a mining claim and the 
defendant the other one-fourth, and like- 
wise an adjoining claim, through which, 
by underground workings, it is extracting 
the ores from a vein alleged to have its 
apex in the claim in which they are co- 
tenants, and is appropriating such ores to 
itself and excluding the plaintiff from 
such disputed portions of the mine, a 
mining partnership does not exist, since “it 
lacks the second essential condition of the 
relation, the actual working of the mine 


by the owners. Anaconda Copper Min. 
Co. v. Butte & Boston Min. Co., 17 Mont. 
519, 522, 43 Pac. 924. 

Mining partnerships differing from gen- 
eral partnerships were recognized by the 
decisions of this court before the enact- 
ment of this section July 1, 1895. Cong- 
don y. Olds, 18 Mont. 487, 489, 46 Pac. 261. 

Cited or applied as section 5535, Revised 
Codes, in Eisenberg v. Goldsmith, 42 Mont. 
563, 577, 113 Pac. 1127. 


Law of mining partnerships, see notes 
in 83 Am. Dec. 104; 28 A. S. R. 488. 

Distinction between mining and ordi- 
nary partnership, see notes in 4 Ann. Cas. 
267; Ann. Cas. 1914D, 1191. 


8051. Express agreement not necessary to constitute. An express 
agreement to become partners or to share the profits and losses of mining 
is not necessary to the formation and existence of a mining partnership. 
The relation arises from the ownership of shares or interests in the mine 
and working the same for the purpose of extracting the minerals 
therefrom. 


History: En. Sec. 3351, Civ. C. 1895; 
re-en. Sec. 5536, Rev. C. 1907. Cal. Civ. C. 
Sec. 2512. 


Cited or applied as section 3350, Civil 


Code, in Anaconda Copper Min. Co. v. 
Butte & Boston Min. Co., 17 Mont. 519, 
522, 43 Pac. 924; as section 5536, Revised 
Codes, in Eisenberg v. Goldsmith, 42 
Mont. 563, 113 Pac. 1127. 


8052. Profits and losses—How shared. A member of a mining partner- 
ship shares in the profits and losses thereof in the proportion which the 
interest or share he owns in the mine bears to the whole partnership 
capital or whole number of shares. 

History: En. Sec. 3352, Civ. C. 1895; 
re-en. Sec. 5537, Rev. C. 1907. Cal. Civ. C. 
Sec. 2513. 

8053. Lien of partners. Each member of a mining partnership has a 

jien on the partnership property for the debts due the creditors thereof, 
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and for money advanced by him for its uses. This lien exists, notwith- 
standing there is an agreement among the partners that it must not. 


History: En. Sec. 3353, Civ. C. 1895; re-en. Sec. 5538, Rev. C. 1907. Cal. Civ. C. 
Sec. 2514, 


8054. Mine—Partnership property. The mining ground owned and 
worked by partners in mining, whether purchased with partnership funds 
or not, is partnership property. 


History: En. Sec. 3354, Civ. C. 1895; re-en. Sec. 5539, Rev. C. 1907. Cal. Civ. C. 
Sec. 2515. 


8055. Partnership not dissolved by sale of interest. One of the 
partners in a mining partnership may convey his interest in the mine 
and business without dissolving the partnership. The purchaser, from 
the date of his purchase, becomes a member of the partnership. 


History: En. Sec. 3355, Civ. C. 1895; re-en. Sec. 5540, Rev. C. 1907. Cal. Civ. C. 
Sec. 2516. 


8056. Purchaser takes, subject to liens, unless, etc. A purchaser of 
an interest in the mining ground of a mining partnership takes it subject 
to the lens existing in favor of the partners for debts due all creditors 
thereof, or advances made for the benefit of the partnership, unless he 
purchased in good faith, for a valuable consideration, without notice of 
such lien. 


History: En. Sec. 3356, Civ. C. 1895; re-en. Sec. 5541; Rev. C. 1907. Cal. Civ. C. 
Sec. 2517. 


8057. Takes with notice of lien, when. The purchaser of the interest 
of a partner in a mine when the partnership is engaged in working it, 
takes with notice of all liens resulting from the relation of the partners 
to each other and to the creditors of the partnership. 


History: En. Sec. 3357, Civ. C. 1895; re-en. Sec. 5542, Rev. C. 1907. Cal. Civ. C. 
Sec. 2518. 


8058. Contract in writing—When binding. No member of a mining 
partnership or other agent or manager thereof can, by a contract in 
writing, bind the partnership, except by express authority derived from 
the members thereof. 

History: En. Sec. 3358, Civ. C. 1895; re-en. Sec. 5543, Rev. C. 1907. Cal. Civ. C. 
Sec. 2519. | 

8059. Owners of majority of shares govern. The decision of the 
members owning a majority of the shares or interests in a mining 
partnership binds it in the conduct of its business. 


History: En. Sec. 3359, Civ. C. 1895; management and control. Boehme vy. Fitz- 
re-en. Sec. 5544, Rev. C. 1907. Cal. Civ. C. gerald, 43 Mont. 226, 227, 115 Pac. 413. 
Sec. 2520. Cited or applied as section 3359, Civil 

Code, in Anaconda Copper Min. Co. vy. 

Those who own a majority interest in a Butte & Boston Min. Co., 17 Mont. 519, 

mining partnership are entitled to the 522, 43 Pac. 924. ' 


CHAPTER 67. 
INSURANCE IN GENERAL—DEFINITIONS—WHAT MAY BE INSURED. 


Section 8060. Insurance Defined. 
8061. What Events May Be Insured Against. 
8062. Insurance of Lottery or Lottery Prize Unauthorized. 
8063. Usual Kinds of Insurance. 
8064. By What Law Governed. 


680 


Ch. 66-68] PARTIES AND INSURABLE INTEREST. [8060-8064 


8060. Insurance defined. Insurance is a contract whereby one under- 
takes to indemnify another against loss, damage, or liability arising from 
an unknown or contingent event. 


History: En. Sec. 3370, Civ. C. 1895; For articles on “Insurance,” see Cal. 
Te-en. Sec. 5545, Rev. C. 1907. Cal. Civ.C. Jur. and 14 R. C. L., 823. 
Sec. 2527. Field Civ. C. Sec. 1357. 


8061. What events may be insured against. Any contingent or 
unknown event, whether past or future, which may damnify a person 
having an insurable interest, or create a liability against him, may be 
insured against, subject to the provisions of this chapter. 


History: En. Sec. 3380, Civ. C. 1895; re-en. Sec. 5546, Rev. C. 1907. Cal. Civ. C. 
Sec. 2531. Field Civ. C. Sec. 1358. 


8062. Insurance of lottery or lottery prize unauthorized. The preced- 
ing section does not authorize an insurance for or against the drawing of 
any lottery, or for or against any chance or ticket in a lottery drawing 
a prize. 

History: En. Sec. 3381, Civ. C. 1895; re-en. Sec. 5547, Rev. C. 1907. Cal. Civ. C. 
Sec. 2532. 


8063. Usual kinds of insurance. The usual kinds of insurance are: 
Marine insurance; 

Fire insurance; 

Life insurance; 

Health insurance; and, 

Accident insurance. / 


History: En. Sec. 3382, Civ. C. 1895; re-en. Sec. 5548, Rev. C. 1907. Cal. Civ. C. 
Sec. 2533. Based on Field Civ. C. Sec. 1359. 


eh ihe 


8064. By what law governed. All kinds of insurance are subject to 
the provisions of sections 8060 to 8152 of this code. 


History: En. Sec. 3383, Civ. C. 1895; re-en. Sec. 5549, Rev. C. 1907. Cal. Civ. C. 
Sec. 2534. Field Civ. C. Sec. 1360. 


CHAPTER 68. 
PARTIES—INSURABLE INTEREST. 


Section 8065. Designation of Parties. 
8066. Who May Insure. 
8067. Who May Be Insured. 
8068. Assignment to Mortgagee of Thing Insured. 
8069. New Contract Between Insurer and Assignee. 
8070. Insurable Interest Defined. 
8071. In What May Consist. 
8072. Interest of Carrier or Depositary. 
8073. Mere Expectancies. 
8074. Measure of Interest in Property. 
8075. Insurance Without Interest Illegal. 
8076. When Interest Must Exist. 
8077. Effect of Transfer. 
8078. Transfer After Loss. 
8079. Exception in the Case of Several Subjects in One Policy. 
8080. In Case of the Death of the Insurer. 
8081. In the Case of Transfer Between Cotenants. 
8082. Policy—When Void. 
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8065. Designation of parties. The person who undertakes to indemnify 
another by a contract of insurance is called the insurer, and the person 
indemnified is called the insured. 


History: En. Sec. 3390, Civ. C. 1895; re-en. Sec. 5550, Rev. C. 1907. 
Sec. 2538. Field Civ. C. Sec. 1361. 


Cal. Civ. C. 


8066. Who may insure. Any one capable of making a contract may 
be an insurer, subject to the restrictions imposed by special statutes upon 
foreign corporations, non-residents, and others. 


History: En. Sec. 3391, Civ. C. 1895; re-en. Sec. 5551, Rev. C. 1907. Cal. Civ. C. 
Sec. 2439. Field Civ. C. Sec. 1362. 


8067. Who may be insured. Any one except a public enemy may be 
insured. 


History: En. Sec. 3392, Civ. C. 1895; re-en. Sec. 5552, Rev. C. 1907. 
Sec. 2540. Field Civ. C. Sec. 1363. 


Cal. Civ. C.. 


8068. Assignment to mortgagee of thing insured. Where a mortgagor 
of property effects insurance in his own name, providing that the loss 
shall be payable to the mortgagee, or assigns a policy of insurance to the 
mortgagee, the insurance is deemed to be upon the interest of the 
mortgagor, who does not cease to be a party to the original contract, and 
any act of his which would otherwise avoid the insurance will have the 
same effect, although the property is in the hands of the mortgagee. 


History: En. Sec. 3393, Civ. C. 1895; 
re-en. Sec. 5553, Rev. C. 1907. Cal. Civ. C. 
Sec. 2541. Field Civ. C. Sec. 1364. 


Mortgage as terminating insurable inter- 
est, see note in 38 L. R. A., 562. 


8069. New contract between insurer and assignee. If an insurer 
assents to the transfer of an insurance from a mortgagor to a mortgagee, 
and, at the time of his assent, imposes further obligations on the assignee, 
making a new contract with him, the acts of the mortgagor cannot affect 
his rights. 


History: En. Sec. 3394, Civ. C. 1895; re-en. Sec. 5554, Rev. C. 1907. Cal. Civ. C. 
Sec. 2542. Field Civ. C. Sec. 1365. 


8070. Imnsurable interest defined. Any interest in property, or any 
relation thereto, or liability in respect thereof, of such a nature that a 
contemplated peril might directly damnify the insured, is an insurable 
interest. 


History: En. Sec. 3400, Civ. C. 1895; 


re-en. Sec. 5555, Rev. C. 1907. Cal. Civ. C. 


Sec. 2546. Field Civ. C. Sec. 1366. 

What is an insurable interest in prop- 
erty, see notes in 7 Am. Dec. 42; 20 Am. 
Dee. 510. 

Insurable interest of husband in wife’s 
property, see notes in 104 A. S. R. 988; 
2 Ann. Cas. 32; 19 Ann. Cas. 253; Ann, 
Cas. 1914C, 6138; 66 L. BR. A. 658; 45 
L. BR. A. (N. 8S.) 1182. 


Insurable interest of tenant property 
for specific term, see notes in Ann. Cas. 
1918E, 741; Ann. Cas. 1917C, 951; Ann. 
Cas. 1918H, 835; 42 L. R. A. (N. 8S.) 135. 

Contractor’s insurable interest in build- 
ing under construction, see notes in Ann. 
Cas. 1915B, 1099; 43 L. R. A. 664. 

Insurance of goods by bailee or ware- 
houseman, see note in Ann. Cas. 1913A,. 
143, 

Insurable interest of wife in husband’s 
property, see note in L. R. A. 1918A, 793. 


8071.. In what may consist. An insurable interest in property may 


consist in: 
1. An existing interest; 


2. An inchoate interest founded on an existing interest; or, 
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3. An expectancy, coupled with an existing interest in that out of 
which the expectancy arises. 


_ History: En. Sec. 3401, Civ. C. 1895; re-en. Sec. 5556, Rev. C. 1907. Cal. Civ. C. 
Sec. 2547. Field Civ. C. Sec. 1367. 


8072. Interest of carrier or depositary. A carrier or depositary of 
any kind has an insurable interest in a thing held by him as such, to the 
extent of its value. 


History: En. Sec. 3402, Civ. C. 1895; Effect on rights of parties of carrier 
re-en. Sec. 5557, Rev. C. 1907. Cal. Civ. C. insuring against fire, see note in Ann. Cas. 
Sec. 2548. Field Civ. C. Sec. 1368, 1914C, 688. 


8073. Mere expectancies. A mere contingent or expectant interest in 
anything, not founded on an actual right to the thing, nor upon any valid 
contract for it, is not insurable. 


History: En. Sec. 3403, Civ. C. 1895; re-en. Sec. 5558, Rev. C. 1907. Cal. Civ. C. 
Sec. 2549. Field Civ. C. Sec. 1369. 


8074. Measure of interest in property. The measure of an insurable 
interest in property is the extent to which the insured might be damnified 
by loss or injury thereof. 


History: En. Sec. 3404, Civ. C. 1895; re-en. Sec. 5559, Rev. C. 1907. Cal. Civ. C. 
Sec. 2550. Field Civ. C. Sec. 1370. 


8075. Insurance without interest illegal. The sole object of insurance 
is the indemnity of the insured, and if he has no insurable interest the 
contract is void. 


History: En. Sec. 3405, Civ. C. 1895; re-en. Sec. 5560, Rev. C. 1907. Cal. Civ. C. 
Sec. 2551. Field Civ. C. 1371. 


8076. When interest must exist. An interest insured must exist when 
the insurance takes effect, and when the loss occurs, but need not exist 
ln the meantime. 


History: En. Sec. 3406, Civ. C. 1895; re-en. Sec. 5561, Rev. C. 1907. Cal. Civ. C. 
Sec. 2552. Field Civ. C. Sec. 1372. 


8077. Effect of transfer. Except in the cases specified in the next four 
sections, and in the cases of life, accident, and health insurance, a change 
of interest in any part of a thing insured, unaccompanied by a correspond- 
ing change of interest in the insurance, suspends the insurance to an 
equivalent extent, until the interest in the thing and the interest in the 
insurance are vested in the same person. 


History: En. Sec. 3407, Civ. C. 1895; re-en. Sec. 5562, Rev. C. 1907. Cal. Civ. C. 
Sec. 2553. Based on Field Civ. C. Sec. 1373. 


8078. Transfer after loss. A change of interest in a thing insured, 
after the occurrence of an injury which results in a loss, does not affect 
the right of the insured to indemnity for the loss. 


History: En. Sec. 3408, Civ. C. 1895; re-en. Sec. 5563, Rev. C. 1907. Cal. Civ. C. 
Sec. 2554. Field Civ. C. Sec. 1374. 


8079. Exception in the case of several subjects in one policy. A 
change of interest in one or more of several distinct things, separately 
insured by one policy, does not avoid the insurance as to the others. 


History: En. Sec. 3409, Civ. C. 1895; re-en. Sec. 5564, Rev. C. 1907. Cal. Civ. C. 
Sec. 2555. Field Civ. C. Sec. 1375. 
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8080. In case of the death of the insurer. A change of interest, by will 
or succession, on the death of the insured, does not avoid an insurance; 
and his interest in the insurance passes to the person taking his interest 
in the thing insured. 


History: En. Sec. 3410, Civ. C. 1895; re-en. Sec. 5565, Rev. C. 1907. Cal. Civ. C. 
Sec. 2556. Field Civ. C. Sec. 1376. 


8081. In the case of transfer between cotenants. A transfer of interest 
by one of several partners, joint owners, or owners in common, who are 
jointly insured, to the others, does not avoid an insurance, even though it 
has been agreed that the insurance shall cease upon an alienation of the 
thing insured. 

History: En. Sec. 3411, Civ. C. 1895; re-en. Sec. 5566, Rev. C. 1907. Cal. Civ. C. 
Sec, 2557. Field Civ. C. Sec. 1377. 


8082. Policy—When void. Every stipulation in a policy of insurance 
for the payment of loss, whether the person insured has or has not any 
interest in the property insured, -or that the policy shall be received as 
proof of such interest, and every policy executed by way of gaming or 
wagering, is void. 

History: En. Sec. 3412, Civ. C. 1895; re-en. Sec. 5567, Rev. C. 1907. Cal. Civ. C. 
Sec. 2558. 


CHAPTER 69. 
CONCEALMENT AND REPRESENTATION. 


Section 8083. Concealment, What Constitutes. 
8084. Effect of Concealment. 
8085. What Must Be Disclosed. 
8086. Matters Which Need Not Be Communicated Without 
Inquiry. 
8087. Test of Materiality. 
8088. Matters Which Hach Is Bound to Know. 
8089. Waiver of Communication. 
8090. Interest of Insured. 
8091. Fraudulent Warranty. _ 
8092. Matters of Opinion. 
8098. Representation May Be Oral or Written. 
8094. When May Be Made. 
8095. How Interpreted. 
8096. Representation as to Future. 
8097. How May Affect Policy. 
8098. When May Be Withdrawn. 
8099, Time Intended by Representation. 
8100. Representing Information. 
8101. Falsity. 
8102. Effect of Falsity. 
8103. Materiality. - 
8104. Solicitor Deemed Agent of the Company. 
8105. Application of Provisions of This Chapter. 


8083. Concealment, what constitutes. A neglect to communicate that 
which a party knows, and ought to communicate, is called a concealment. 


History: En. Sec. 3420, Civ. C. 1895; re-en. Sec. 5568, Rev. C. 1907. Cal. Civ. C. 
Sec. 2561. Field Civ. C. Sec. 1378. 


8084. Effect of concealment. A concealment, whether intentional or 
unintentional, entitles the injured party to rescind a contract of insurance. 


History: En. Sec. 3421, Civ. C. 1895; re-en. Sec. 5569, Rev. C. 1907. Cal. Civ. C. 
Sec. 2562. Field Civ. C. Sec. 1379. 
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8085. What must be disclosed. Each party to a contract of insurance 
must communicate to the other, in good faith, all the facts within his 
knowledge which are or which he believes to be material to the contract, 
and which the other has not the means of ascertaining, and as to which 
he makes no warranty. 

History: En. Sec. 3422, Civ. C. 1895; Mutual Life Ins. Co., 44 Mont. 277, 288, 


re-en. Sec. 5570, Rev. C. 1907. Cal. Civ. C. 119 Pac. 778. 
Sec. 2563. Field Civ. C. Sec. 1380. 


If the insured intentionally conceals _ When concealment or Iisrepresenta- 
facts which are material or makes false tions avoid policy, see note in 35 Am. Rep. 
representations with reference to them, 629. 
intending to mislead the insurer, he is Misstatement of name in application for 
guilty of actual fraud, which, at the option insurance as avoiding policy, see note in 
of the latter, avoid the policy. Pelican v. Ann. Cas. 1916D, 1297. 


8086. Matters which need not be communicated without inquiry. 
Neither party to a contract of insurance is bound to communicate informa- 
tion of the matters following, except in answer to the inquiries of the 
other : 

1. Those which the other knows; 

2. Those which, in the exercise of ordinary care, the other ought to 
know, and of which the former has no reason to suppose him ignorant ; 

3. Those of which the other waives communication ; 

4. Those which prove or tend to prove the existence of a risk excluded 
by a warranty, and which are not otherwise material; and, 

5. Those which relate to a risk excepted from the policy, and which 
are not otherwise material. 


History: En. Sec. 3423, Civ. C. 1895; re-en. Sec. 5571, Rev. C. 1907. Cal. Civ. C. 
Sec. 2564. Field Civ. C. Sec. 1381. 


8087. Test of materiality. Materiality is to be determined not by the 
event, but solely by the probable and reasonable influence of the facts 
upon the party to whom the communication is due, in forming his estimate 
of the disadvantages of the proposed contract, or in making his inquiries. 

History: En. Sec. 3424, Civ. C. 1895; re-en. Sec. 5572, Rev. C. 1907. Cal. Civ. C. 
Sec. 2565. Field Civ. C. Sec. 1382. 

8088. Matters which each is bound to know. Each party to a contract 
of -insurance is bound to know all the general causes which are open to 
his inquiry, equally with that of the other, and which may affect either 
the political or material perils contemplated, and all general usages of 
trade. 

History: En. Sec. 3425, Civ. C. 1895; re-en. Sec. 5573, Rev. C. 1907. Cal. Civ. C. 
Sec. 2566. Field Civ. C. Sec. 1383. 

8089. Waiver of communication. The right to information of material 
facts may be waived, either by the terms of insurance or by neglect to 
make inquiries as to such facts, where they are distinctly implied in other 
facts of which information is communicated. 

History: En. Sec. 3426, Civ. C. 1895; re-en. Sec. 5574, Rev. C. 1907. Cal. Civ. C. 
Sec. 2567. Field Civ. C. Sec. 1384. 

8090. Interest of insured. Information of the nature or amount of 
the interest of one insured need not be communicated unless in answer 
to an inquiry, except as prescribed by section 8107. 


History: En. Sec. 3427, Civ. C. 1895; re-en. Sec. 5575, Rev. C. 1907. Cal. Civ. C. 
Sec. 2568. Field Civ. C. Sec. 1385. 
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8091. Fraudulent warranty. An intentional and fraudulent omission, 
on the part of one insured, to communicate information of matters proving 
or tending to prove the falsity of a warranty, entitles the insurer to 
rescind. 


History: En. Sec. 3428, Civ. C. 1895; re-en. Sec. 5576, Rev. C. 1907. Cal. Civ. C. 
Sec. 2569. Field Civ. C. Sec. 1386. 


8092. Matters of opinion. Neither party to a contract of insurance is 
bound to communicate, even upon inquiry, information of his own judg- 
ment upon the matters in question. 


History: En. Sec. 3429, Civ. C. 1895; re-en. Sec. 5577, Rev. C. 1907. Cal. Civ. C. 
Sec. 2570. Field Civ. C. Sec. 1387. 


8093. Representation—May be oral or written. A representation may 
be oral or written. 


History: En. Sec. 3430, Civ. C. 1895; re-en. Sec. 5578, Rev. C. 1907. Cal. Civ. C. 
Sec. 2571. Field Civ. C. 1388. 


8094. When may be made. A representation may be made at the 


same time with issuing the policy, or before it. 
History: En. Sec. 3431, Civ. C. 1895; re-en. Sec. 5579, Rev. C. 1907. Cal. Civ. C. 
Sec. 2572. Field Civ. C. Sec. 1389. 


8095. How interpreted. The language of a representation is to be 
interpreted by the same rules as the language of contracts in general. 


History: En. Sec. 3432, Civ. C. 1895; re-en. Sec. 5580, Rev. C. 1907. Cal. Civ. C. 
Sec. 2573. Field Civ. C. Sec. 1390. 


8096. Representation as to future. A representation as to the future 
is to be: deemed a promise, unless it appears that it was merely a state- 
ment of belief or expectation. 


History: En. Sec. 3433, Civ. C. 1895; re-en. Sec. 5581, Rev. C. 1907. Cal. Civ. C. 
Sec. 2574. Field Civ. C. Sec. 1391. 


8097. How may affect policy. A representation cannot be allowed to 
qualify an express provision in a contract of insurance; but it may qualify 
an implied warranty. 


History: En. Sec. 3434, Civ. C. 1895; When may statements be regarded as 
re-en. Sec. 5582, Rey. C. 1907. Cal. Civ. C. representations, although expressly de- 
Sec. 2575. Field Civ. C. Sec. 1392. nominated in the policy as warranties, see 


Warranties and representations by in- note in li L. B. A. (N. 8.) 981, 


sured and their effect on policy, see notes 
in 16 Am. Dee. 462; 59 Am. Rep. 816. 


8098. When may be withdrawn. A representation may be altered or 
withdrawn before the insurance is affected, but not afterwards. 

Histcry: En. Sec. 3435, Civ. C. 1895; re-en. Sec. 5583, Rev. C. 1907. Cal. Civ. C. 
Sec. 2576. Field Civ. C. Sec. 1393. 

8099. Time intended by representation. The completion of the con- 
tract of insurance is the time to which a representation must be presumed 
to refer. 


History: En. Sec. 3436, Civ. C. 1895; re-en. Sec. 5584, Rev. C. 1907. Cal. Civ. C. 
Sec. 2577. Field Civ. C. Sec. 1394. 


8100. Representing information. When a person insured has no 
personal knowledge of a fact, he may nevertheless repeat information 
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which he has upon the subject, and which he believes to be true, with 
the explanation that he does so on the information of others, or he may 
submit the information, in its whole extent, to the insurer; and in neither 
case is he responsible for its truth, unless it proceeds from an agent of the 
insured, whose duty it is to give the intelligence. 


History: En. Sec. 3437, Civ. C. 1895; re-en. Sec. 5585, Rev. C. 1907. Cal. Civ. C. 
Sec. 2578. Field Civ. C. Sec. 1395. 


8101. Falsity. A representation is to be deemed false when the facts 
fail to correspond with its assertions or stipulations. 


History: En. Sec. 3438, Civ. C. 1895; re-en. Sec. 5586, Rev. C. 1907. Cal. Civ. C. 
Sec. 2579. Field Civ. C. Sec. 1396. 


8102. Effect of falsity. If a representation is false in a material point, 
whether affirmative or promissory, the injured party is entitled to rescind 
the contract from the time when the representation becomes false. 


History: En. Sec. 3439, Civ. C. 1895; Invalid or~ineffective encumbrance as 
re-en. Sec. 5587, Rev. C. 1907. Cal. Civ. C. breach of condition against encumbrances, 
Sec. 2580. Field Civ. C. Sec. 1396. see note in 13 A. L. R. 556. 


8103. Materiality. The materiality of a representation is determined 
by the same rule as the materiality of a concealment. 


History: En. Sec. 3440, Civ. C. 1895; Validity of statute providing that insur- 
re-en. Sec. 5588, Rev. C. 1907. Cal. Civ. C. ance contract shall not be avoided for 
Sec. 2581. Field Civ. C. Sec. 1398. immaterial false warranty, see note in 7 


Ann. Cas. 1107. 


8104. Solicitor deemed agent of the company. Any person who shall 
solicit an application for insurance upon the life of another shall, in any 
controversy between the assured or his beneficiary and the company 
issuing any policy upon such application, be regarded as the agent of the 
company, and not the agent of the assured. 

History: En. Sec. 1, Ch. 30, L. 1907; Sec. 5589, Rev. C. 1907. 


8105. Application of provisions of this chapter. The provisions of this 
chapter apply as well to a modification of a contract of insurance as to 
its original formation. 


History: En. Sec. 3441, Civ. C. 1895; re-en. Sec. 5590, Rev. C. 1907. Cal. Civ. C. 
Sec. 2582. Field Civ. C. Sec. 1399. 


CHAPTER 70. 
THE POLICY. 


Section 8106. Policy, What Constitutes. 
8107. What Must Be Specified in a Policy. 
8108. Policy Must Contain the Whole Contract, 
8109. Whose Interest Is Covered. 
8110. Insurance by Agent or Trustee. 
8111. Insurance by Part Owner. 
8112. General Terms. 
8113. Successive Owners. 
8114. Transfer of the Thing Insured. 
8115. Open and Valued Policies. 
8116. Open Policy Defined. 
8117. Valued Policy Defined. 
8118. Running Policy Defined. 
8119. Effect of Receipt. 
8120. Agreement Not to Transfer. 
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8106. Policy, what constitutes. The written instrument, in which a 
contract of insurance is set forth, is called a policy of insurance. 


History: En. Sec. 3450, Civ. C. 1895; re-en. Sec. 5591, Rev. C. 1907. Cal. Civ. C. 
Sec. 2586. Field Civ. C. Sec. 1400. 


8107. What must be specified in a policy. A policy of insurance must 
specify : 

1. The parties between whom the contract is made; 

2. The rate of premium; 

3. The property or life insured; 

4. The interest of the insured in the property insured, if he is not the 
absolute owner thereof; 

5. The risks insured against; and, 

6. The period during which the insurance is to continue. 


History: En. Sec. 3451, Civ. C. 1895; re-en. Sec. 5592, Rev. C. 1907. Cal. Civ. C. 
Sec. 2587. Field Civ. C. Sec. 1401. 


8108. Policy must contain the whole contract. Every policy of 
insurance issued or delivered within this state on or after the first day of 
January, 1908, by any life insurance corporation doing business within the 
state, shall contain the entire contract between the parties. 

History: En. Sec. 1, Ch. 39, L. 1907; Sec. 5593, Rev. C. 1907. 


8109. Whose interest is covered. When the name of the person 
intended to be insured is specified in a policy, it can be applied only to 
his own proper interest. 


History: En. Sec. 3452, Civ. C. 1895; re-en. Sec. 5594, Rev. C. 1907. Cal. Civ. C. 
Sec. 2588. Field Civ. C. Sec. 1402. 


8110. Insurance by agent or trustee. When an insurance is made by 
an agent or trustee, the fact that his principal or beneficiary is the person 
really insured may be indicated by describing him as agent or trustee, or 
by other general words in the policy. 


History: En. Sec. 3453, Civ. C. 1895; re-en. Sec. 5595, Rev. C. 1907. Cal. Civ. C. 
Sec. 2589. Field Civ. C. Sec. 1403. 


8111. Insurance by part owner. To render an insurance, effected by 
one partner or part owner, applicable to the interest of his copartners, or 
of other part owners, it is necessary that the terms of the policy should 
be such as are applicable to the joint or common interest. 

History: En. Sec. 3454, Civ. C. 1895; re-en. Sec. 5596, Rev. C. 1907. Cal. Civ. C. 
Sec. 2590. Field Civ. C. Sec. 1404. 

8112. General terms. When the description of the insured in a policy 
is so general that it may comprehend any person or any class of persons, 
he only can claim the benefit of the policy who can show that it was 
intended to include him. 

History: En. Sec. 3455, Civ. C. 1895; re-en. Sec. 5597, Rev. C. 1907. Cal. Civ. C. 
Sec. 2591. Field Civ. C. Sec. 1405. 

8113. Successive owners. A policy may be so framed that it will 
inure to the benefit of whomsoever, during the continuance of the risk, 
may become the owner of the interest insured. 

History: En. Sec. 3456, Civ. C. 1895; re-en. Sec. 5598, Rev. C. 1907. Cal. Civ. C. 
Sec. 2592. Field Civ. C. Sec. 1406. ; 
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8114. Transfer of the thing insured. The mere transfer of a thing 
insured does not transfer the policy, but suspends it until the same person 
becomes the owner of both the policy and the thing insured. 


History: En. Sec. 3457, Civ. C. 1895; re-en. Sec. 5599, Rev. C. 1907. Cal. Civ. C. 
Sec. 2593. Field Civ. C. Sec. 1407. 


8115. Open and valued policies. A policy is either open or valued. 


History: En. Sec. 3458, Civ. C. 1895; re-en. Sec. 5600, Rev. C. 1907. Cal. Civ. C. 
Sec. 2594. Field Civ. C. Sec. 1408. 


8116. Open policy defined. An open policy is one in which the value 
of the thing insured is not agreed upon, but is left to be ascertained in 
case of loss. 


History: En. Sec. 3459, Civ. C. 1895; re-en. Sec. 5601, Rev. C. 1907. Cal. Civ. C. 
Sec. 2595. Field Civ. C. Sec. 1409. 


8117. Valued policy defined. A valued policy is one which expresses 
on its face an agreement that the thing insured shall be valued at a 
specified sum. 

History: En. Sec. 3460, Civ. C. 1895; re-en. Sec. 5602, Rev. C. 1907. Cal. Civ. C. 
Sec. 2596. Field Civ. C. Sec. 1410. 

8118. Running policy defined. A running policy is one which con- 
templates successive insurances, and which provides that the object of 
the policy may be from time to time defined, especially as to the subjects 
of insurance, by additional statements or indorsements. 

History: En. Sec. 3461, Civ. C. 1895; re-en. Sec. 5603, Rev. C. 1907. Cal. Civ. C. 
Sec. 2597. Field Civ. C. Sec. 1411. 

8119. Effect of receipt. An acknowledgment in a policy of the receipt 
of premium is conclusive evidence of its payment, so far as to make the 
policy binding, notwithstanding any stipulation therein that it shall not 
be binding until the premium is actually paid. 

History: En. Sec. 3462, Civ. C. 1895; re-en. Sec. 5604, Rev. C. 1907. Cal. Civ. C. 
Sec. 2598. Field Civ. C. Sec. 1412. 

8120. Agreement not to transfer. An agreement made before a loss, 
-not to transfer the claim of a person insured against the insurer, after the 
loss has happened, is void. 


History: En. Sec. 3463, Civ. C. 1895; re-en. Sec. 5605, Rev. C. 1907. Cal. Civ. C. 
Sec. 2599. Field Civ. C. Sec. 1413. 


CHAPTER 71. 
WARRANTIES—THE PREMIUM. 


Section 8121. Warranty—Express or Implied. 
8122. Form—No Particular Words Necessary. 
8123. Warranty—In What Contained. 
8124. Past, Present, and Future Warranties. 
-8125. Warranty as to Past or Present. 
8126. Warranty as to the Future. 
8127. Performance Excused. 
8128. When Acts Avoid the Policy. 
8129. Policy May Provide for Avoidance. 
8130. Breach Without Fraud. 
8131. When Premium is Earned. 
8132. Return of Premium. 
8133. When Not Allowed. 
8134. Return for Fraud. 
8135. Overinsurance by Several Insurers. 
8136. Contribution. 
8137. Proportionate Contribution. 
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8121. Warranty—Express or implied. A warranty is either express 
or implied. 


History: En. Sec. 3470, Civ. C. 1895; re-en. Sec. 5606, Rev. C. 1907. Cal. Civ. C. 
Sec. 2603. Field Civ. C. Sec. 1414. 


8122. Form—No particular words necessary. No particular form of 
words is necessary to create a warranty. 


History: En. Sec. 3471, Civ. C. 1895; re-en. Sec. 5607, Rev. C. 1907. Cal. Civ. C. 
Sec. 2604. Field Civ. C. Sec. 1415. 


8123. Warranty—In what contained. Every express warranty, made 
at or before the execution of the policy, must be contained in the policy 
itself, or in another instrument signed by the insured and referred to in 
the policy, as making a part of it. 


History: En. Sec. 3472, Civ. C. 1895; Distinction between warranty and rep- 
re-en. Sec. 5608, Rev. C. 1907. Cal. Civ. C. resentation, see note in 4 Ann. Cas. 255. 
Sec. 2605. Based on Field Civ. C. Sec. 1416. Effect upon contract of insurance of 


statement in application designated as 


Cited or applied as section 5608, Revised warranty, see note in 15 Ann. Cas. 621. 


Codes, in Mandoli v. National Council, 
ete., 58 Mont. 671, 679, 194 Pac. 493. 


8124. Past, present, and future warranties. A warranty may relate 
to the past, the present, the future, or to any or all of these. 


History: En. Sec. 3473, Civ. C. 1895; re-en. Sec. 5609, Rev. C. 1907. Cal. Civ. C. 
Sec. 2606. Field Civ. C. Sec. 1417. 


8125. Warranty as to past or present. A statement in a policy, of a 
matter relating to the person or thing insured, or to the risk, as a fact, is 
an express warranty thereof. 


History: En. Sec. 3474, Civ. C. 1895; re-en. Sec. 5610, Rev. C. 1907. Cal. Civ. C. 
Sec. 2607. Field Civ. C. Sec. 1418. 


8126. Warranty as to the future. A statement in a policy, which 
imports that it is intended to do or not to do a thing which materially 
affects the risk, is a warranty that such an act or omission shall take place. 


History: En. Sec. 3475, Civ. C. 1895; re-en. Sec. 5611, Rev. C. 1907. Cal. Civ. C. 
Sec. 2608. Field Civ. C. Sec. 1419. 


8127. Performance excused. When, before the time arrives for the 
performance of a warranty relating to the future, a loss insured against 
happens, or performance becomes unlawful at the place of the contract, 
or impossible, the omission to fulfil the warranty does not avoid the policy. 


History: En. Sec. 3476, Civ. C. 1895; re-en. Sec. 5612, Rev. C. 1907. Cal. Civ. C. 
Sec. 2609. Field Civ. C. Sec. 1420. 


8128. When acts avoid the policy. The violation of a material war- 
ranty, or other material provision of a policy, on the part of either party 
thereto, entitles the other to rescind. 


History: En. Sec. 3477, Civ. C. 1895; re-en. Sec. 5613, Rev. C. 1907. Cal. Civ. C. 


Sec. 2610. Field Civ. C. Sec. 1421. 


8129. Policy may provide for avoidance. A policy may declare that 
a violation of specified provisions shall avoid it, otherwise the breach 
of an immaterial provision does not avoid the policy. 


History: En. Sec. 3478, Civ. C. 1895; re-en. Sec. 5614, Rev. C. 1907. Cal. Civ. C. 
Sec. 2611. Field Civ. C. Sec. 1422. 
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8130. Breach without fraud. A breach of warranty, without fraud, 
merely exonerates the insurer from the time that it occurs, or where it is 
broken in its inception prevents the policy from attaching to the risk. 


History: En. Sec. 3479, Civ. C. 1895; re-en. Sec. 5615, Rev. C. 1907. Cal. Civ. C. 
Sec. 2612. Field Civ. ©. Sec. 1423. 


8131. When premium is earned. An insurer is entitled to payment 
of the premium as soon as the thing insured is exposed to the peril insured 
against. 


History: En. Sec. 3490, Civ. C. 1895; re-en. Sec. 5616, Rev. C. 1907. Cal. Civ. C. 
Sec. 2616. Field Civ. C. Sec. 1424. 


8132. Return of premium. A person insured is entitled to a return 
of premium, as follows: 

1. To the whole premium, if no part of his interest in the thing 
insured be exposed to any of the perils insured against. 

2. Where the insurance is made for a definite period of time, and the 
insured surrenders his policy, to such proportion of the premium as corre- 
sponds with the unexpired time, aiter deducting from the whole premium 
any claim for loss or damage under the policy which has previously 
accrued. 


History: En. Sec. 3491, Civ. C. 1895; re-en. Sec. 5617, Rev. C. 1907. Cal. Civ. C. 
Sec. 2617. Based on Field Civ. C. Sec. 1425. 


8133. When not allowed. If a peril insured against has existed, and 
the insurer has been liable for any period, however short, the insured is 
not entitled to return of premiums, so far as that particular risk is 
concerned. 


History: En. Sec. 3492, Civ. C. 1895; re-en. Sec. 5618, Rev. C. 1907. Cal. Civ. C. 
Sec. 2618. 


8134. Return for fraud. A person insured is entitled to a return of 
the premium when the contract is voidable, on account of the fraud or 
misrepresentation of the insurer, or on account of facts, of the existence 
of which the insured was ignorant without his fault; or when, by any 
default of the insured other than actual fraud, the insurer never incurred 
any liability under the policy. 

History: En. Sec. 3493, Civ. C. 1895; re-en. Sec. 5619, Rev. C. 1907. Cal. Civ. C. 
Sec. 2619. Field Civ. C. Sec. 1426, ; 


8135. Overinsurance by several insurers. In case of an overinsurance 
by several insurers, the insurer is entitled to a ratable return of the 
premium, proportioned to the amount by which the aggregate sum insured 
in all the policies exceeds the insurable value of the thing at risk. 


History: En. Sec. 3494, Civ. C. 1895; re-en. Sec. 5620, Rev. C. 1907. Cal. Civ. C. 
Sec. 2620. Field Civ. C. Sec. 1428. 


8136. Contribution. When an overinsurance is effected by simul- 
taneous policies, the insurers contribute to the premium to be returned 
in proportion to the amount insured by their respective policies. 


History: En. Sec. 3495, Civ. C. 1895; re-en. Sec. 5621, Rev. C. 1907. Cal. Civ. C. 
Sec. 2621. Field Civ. C. Sec. 1429. 
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8137. Proportionate contribution. When an overinsurance is effected 
by successive policies, those only contribute to a return of the premium 
who are exonerated by prior insurances from the lability assumed by 
them, and in proportion as the sum for which the premium was paid 
exceeds the amount for which, on account of prior insurance, they could 
be made liable. 


History: En. Sec. 3496, Civ. C. 1895; re-en. Sec. 5622, Rev. C. 1907. Cal. Civ. C. 
Sec. 2622. Field Civ. C. Sec. 1430. 


CHAPTER 72. 
LOSS AND NOTICE OF LOSS. 
Section 8138.- Perils, Remote and Proximate. 
8139. Loss Ineurred in Rescue From Peril. 
8140. Excepted Perils. 
8141. Negligence and Fraud. 
8142. Notice of Loss. 
8143. Preliminary Proofs. 
8144. Waiver of Defects in Notice, ete. 
8145. Waiver of Delay. 
8146. Certificate—When Dispensed With. 

8138. Perils, remote and proximate. An insurer is liable for a loss of 
which a peril insured against was the proximate cause; although a peril 
not contemplated by the contract may have been a remote cause of the 
loss; but he is not liable for a loss of which the peril insured against was 
only a remote cause. 


History: En. Sec. 3500, Civ. C. 1895; Losses for which insurer is liable, see 
re-en. Sec. 5623, Rev. C. 1907. Cal. Civ. C. note in 36 A. S. R. 852. 
Sec. 2626. Field Civ. C. Sec. 1431. 

8139. Loss incurred in rescue from peril. An insurer is liable where 
the thing insured is rescued from a peril insured against, that would 
otherwise have caused a loss, if in the course of such rescue the thing is 
exposed to a peril not insured against, which permanently deprives the 
insured of its possession, in whole or in part; or where a loss is caused by 
efforts to rescue the thing insured from a peril insured against. 

History: En. Sec. 3501, Civ. C. 1895; re-en. Sec. 5624, Rev. C. 1907. Cal. Civ. C. 
Sec. 2627. Field Civ. C. Sec. 1432. 

8140. Excepted perils. Where a peril is specially excepted in a con- 
tract of insurance, a loss, which would not have occurred but for such peril, 
is thereby excepted; although the immediate cause of the loss was a peril 
which was not excepted. 

History: En. Sec. 3502, Civ. C. 1895; re-en. Sec. 5625, Rev. C. 1907. Cal. Civ. C. 
Sec. 2628. Field Civ. C. Sec. 1433. 

8141. Negligence and fraud. An insurer is not liable for a loss caused 
by the wilful act of the insured; but he is not exonerated by the negligence 
of the insured, or of his agents or others. 


History: En. Sec. 3503, Civ. C. 1895; What amounts to gross negligence, or 
re-en. Sec. 5626, Rev. C. 1907. Cal. Civ. recklessness which will relieve fire insurer 
C. Sec. 2633. Field Civ. C. Sec. 1434. from liability, see note in 10 A. L. R. 728. 


8142. Notice of loss. In case of loss upon an insurance against fire, an 
insurer is exonerated, if notice thereof be not given to him by some 
person insured, or entitled to the benefit of the insurance, without un- 
necessary delay. 


History: En. Sec. 3510, Civ. C. 1895; re-en. Sec. 5627, Rev. C. 1907. Cal. Civ. C. 
Sec. 2633. Field Civ. C. Sec. 1435. 
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DOUBLE INSURANCE AND REINSURANCE. 


[8148-8146 


When preliminary proof of loss is required 


by a policy, the insured is not bound to give such proof as would be neces- 


sary in a court of justice; 


but it is sufficient for him to give the best 


evidence which he has in his power at the time. 


History: En. Sec. 3511, Civ. C. 1895; 
Tre-en. Sec. 5628, Rev. C. 1907. 
C. Sec. 2634. Field Civ. C. Sec. 1436. 


This section applies to life and accident 
insurance as well as to fire insurance 
policies. Da Rin v. Casualty Company of 
America, 41 Mont. 175, 185, 108 Pac. 649. 

Purpose and effect of this section de- 
elared in Da Rin v. Casualty Company of 
America, 41 Mont. 175, 186, 108 Pac. 649. 


Necessity, sufficiency and waiver of cer- 


8144. Waiver of defects in notice, etc. 


Cal. Civ. 


tificate of loss, see note in 23 A. §. R. 258. 
Effect of misrepresentation in proofs of 
loss, see notes in Ann. Cas. 1916A, 451, 
466, 470. 
Forfeiture by failure to furnish proofs 
of loss within stipulated time, see note in 
18 L. R. A. 85. 


Insanity or sickness of insured as excuse 
for failure to give notice or furnish proofs 
or loss as required by policy of fire insur- 
ance, see note in L. R. A. 1917A, 305. 


All defects in a notice of loss, 


or in preliminary proofs thereof, which the insured might remedy, and 
which the insurer omits to specify to him, without unnecessary delay, as 


grounds of objection, are waived. 


History: En. Sec. 3512, Civ. C. 1895; re-en. Sec. 5629, Rev. C. 


Sec. 2635. Field Civ. C. Sec. 1437. 


1907. Cal. Civ. C. 


8145. Waiver of delay. Delay in the presentation to an insurer of 
notice or proof of loss is waived, if caused by any act of his, or if he omits 
to make objection promptly and specifically upon that ground. 


History: En. Sec. 3513, Civ. C. 1895; 
re-en. Sec. 5630, Rev. C. 1907. Cal. Civ. 
G. Sec. 2636. Field Civ. C. Sec. 1438. 


When notice of a casualty and proof of 
resulting death are incorporated in the 
same communication to the insurer, and 
the proof of the cause of death, with the 
attendant facts, meets all the requirements 
of the policy, except that the statement 
is not as full as it might be, the failure 
of the insurer to demand more explicit 


8146. Certificate—When dispensed with. 


proof is a waiver of his right to thereafter 
object to its sufficiency. Da Rin v. Cas- 
ualty Company of America, 41 Mont. 175, 
187, 108 Pac. 649. 


Negotiation for, or offer of, settlement 
as constituting waiver of proofs of loss 
required by police, see note in Ann. Cas. 
1916A, 594. 

Waiver of notice and Beal of loss, 
see note in 8 L. R. A. 


If a policy requires, by way 


of preliminary proof of loss, the certificate or testimony of a person other 
than the insured, it is sufficient for the insured to use reasonable diligence to 
procure it, and in case of the refusal of such person to give it, then to 
furnish reasonable evidence to the insurer that such refusal was not 
induced by any just grounds of disbelief in the facts necessary to be 
certified. 


History: En. Sec. 3514, Civ. C. 1895; re-en. Sec. 5631, Rev. C. 1907. 
Sec. 2637. Field Civ. C. Sec. 1439. 


Cal. Civ. C. 


CHAPTER 73. 
DOUBLE INSURANCE—REINSURANCE. 


Section 8147. Double Insurance. 


8148. Contribution in Case of Double Insurance, 

8149. Reinsurance—Defined. 

8150. Disclosures Required. 

8151. Reinsurance Presumed to Be Against Liability. 
8152. Original Insured Has No Interest. 
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8147. Double insurance. A double insurance exists where the same 
person 1s insured by several insurers separately in respect to the same 
subject and interest. 

History: En. Sec. 3520, Civ. C. 1895; Insurance by carrier and by owner of 


re-en. Sec. 5632, Rev. C. 1907. Cal. Civ. goods as double insurance, see note in 11 
C. Sec. 2641. Field Civ. C. Sec. 1440. Ann. Cas. 960. 


8148. Contribution in case of double insurance. In case of double 
insurance, the several insurers are liable to pay losses thereon as follows: 

1. In fire insurance, each insurer must contribute ratably towards the 
loss, without regard to the dates of the several policies. 

2. In marine insurance, the liability of the several insurers for a 
total loss, whether actual or constructive, where the policies are not 
simultaneous, is in the order of the dates of the several policies, no liabil- 
ity attaching to a second or other subsequent policy, except as to the 
excess of the loss over the amount of all previous policies on the same 
interest. If two or more policies bear date upon the same day, they are 
deemed to be simultaneous, and the liability of insurers on simultaneous 
policies is to contribute ratably with each other. ‘The insolvency of any 
of the insurers does not affect the proportionate liability of the other 
insurers. The liability of all insurers on the same marine interest for a 
partial or average loss is to contribute ratably. 


History: En. Sec. 3521, Civ. C. 1895; re-en. Sec. 5633, Rev. C. 1907. Cal. Civ. C. 
Sec. 2642. 


8149. Reinsurance defined. A contract of reinsurance is one by which 
an insurer procures a third person to insure him against loss or liability by 
reason of such original insurance. 

History: En. Sec. 3530, Civ. C. 1895; parties thereunder, see note in 45 A. S. R. 
re-en. Sec. 5634, Rev. C. 1907. Cal. Civ. 442. 
C. Sec. 2646. Field Civ. C. Sec. 1442. Liability of reinsurer, see notes in 8 
L. B. A. (N. 8.) 847; 44. R.A. Ges 
Reinsurance and the remedies of the 317. 


8150. Disclosures required. Where an insurer obtains reinsurance, 
he must communicate all the representations of the original insured, and 
also all the knowledge and information he possesses, whether previously 
or subsequently acquired, which are material to the risk. 


History: En. Sec. 3531, Civ. C. 1895; re-en. Sec. 5635, Rev. C. 1907. Cal. Civ. C. 
Sec. 2647. Field Civ. C. Sec. 1443. 


8151. Reinsurance presumed to be against liability. A reinsurance is 
presumed to be a contract of indemnity against hability, and not merely 
against damage. 

History: En. Sec. 3532, Civ. C. 1895; re-en. Sec. 5636, Rev. C. 1907. Cal. Civ. C. 
Sec. 2648. Field Civ. C. Sec. 1444. 


8152. Original insured has no interest. The original insured has no 
interest in a contract of reinsurance. 


History: En. Sec. 3533, Civ. C. 1895; Right of policy holder to bring action 
re-en. Sec. 5637, Rev. C. 1907. Cal. Civ. C. on policy against reinsurer, see note in 
Sec. 2649. Field Civ. C. Sec. 1445. Ann, Cas. 1914A, 1144. 
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CHAPTER 74. 


MARINE INSURANCE. 
Section 8153. Definition of Marine Insurance. 


8153. Definition of marine insurance. Marine insurance is an insurance 
against risks connected with navigation, to which a ship, cargo, freightage, 
profits, or other insurable interest in movable property, may be exposed 
during a certain voyage or a fixed period of time. 


History: En. Sec. 3540, Civ. C. 1895; re-en. Sec. 5638, Rev. C. 1907. Cal. Civ. C. 
Sec. 2655. Field Civ. C. Sec. 1446. 


CHAPTER 75. 
FIRE INSURANCE. 
Section 8154. Alteration Increasing Risk. 
8155. Alteration Not Increasing Risk. 
8156. Acts of the Insured. 
8157. Measure of the Indemnity. 

8154, Alteration increasing risk. An alteration in the use or condition 
of a thing insured from that to which it is limited by the policy, made 
without the consent of the insurer, by means within the control of the 
insured, and increasing the risk, entitles an insurer to rescind a contract of 
fire insurance. 


History: En. Sec. 3550, Civ. C. 1895; When alterations in premises avoid pol- 
re-en. Sec. 5639, Rev. C. 1907. Cal. Civ. C. icy of fire insurance, see note in 26 A.S. RB 
Sec. 2753. Field Civ. C. Sec. 1515. 407. 


8155. Alteration not increasing risk. An alteration in the use or condi- 
tion of a thing insured from that to which it is limited by the policy, which 
does not increase the risk, does not affect a contract of fire insurance. 


History: En. Sec. 3551, Civ. C. 1895; re-en. Sec. 5640, Rev. C. 1907. Cal. Civ. C. 
Sec. 2754. Field Civ. C. Sec. 1516. 


8156. Acts of the insured. A contract of fire insurance is not affected 
by any act of the insured subsequent to the execution of the policy, which 
does not violate its provisions, even though it increases the risk and is the 
cause of a loss. 


History: En. Sec. 3552, Civ. C. 1895; re-en. Sec. 5641, Rev. C. 1907. Cal. Civ. C. 
Sec. 2755. Field Civ. C. Sec. 1517. 


8157. Measure of the indemnity. If there is no valuation in the policy, 
the measure of indemnity in an insurance against fire is the expense, at the 
time that the loss is payable, of replacing the thing lost or injured, in the 
condition in which it was at the time of the injury; but a valuation, fraudu- 
lent in fact, entitles the insurer to rescind the contract. 


History: En. Sec. 3553, Civ. C. 1895; re-en. Sec. 5642, Rev. C. 1907. Cal. Civ. C. 
Sec. 2756. Based on Field Civ. C. Sec. 1518. 


CHAPTER 76. 
LIFE, HEALTH, AND ACCIDENT INSURANCE. 


Section 8158. Insurance Upon Life—When Payable. 
8159. Insurable Interest. 
8160. Assignee, etc., of Life Policy Need Have No Interest. 
8161. Notice of Transfer. 
8162. Measure of Indemnity. 


8158. Insurance upon life—When payable. An insurance upon life may 
be made payable on the death of the person, or on his surviving a specified 
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period, or periodically so long as he shall live, or otherwise contingently on 
the continuance or determination of life. 


History: En. Sec. 3560, Civ. C. 1895; 
re-en. Sec. 5643, Rev. C. 1907. Cal. Civ. C. 
Sec. 2762. Field Civ. C. Sec. 1519. 


What is, and necessity of, insurable in- 


terest in the life of another, see notes in 
57 Am. Dec. 93; 46 Am. Rep. 189; 52 
Am. Rep. 135; 58 Am. Rep. 852; 102 A. 
8S. R. 554. 


8159. Insurable interest. Every person has an insurable interest in the 
life, health, and freedom from accidents: 

1. Of himself; 

2. Of any person.on whom he depends wholly or in part for education 
or support ; 

3. Of any person under a legal obligation to him for the payment of 
money, or respecting property or services, of which death, illness, or injury 
caused by accident might delay or prevent the performance; and, 

4. Of any person upon whose life any estate or interest vested in him 
depends. 


History: En. Sec. 3561, Civ. C. 1895; re-en. Sec. 5644, Rev. C. 1907. Cal. Civ. C. 
Sec. 2763. Field Civ. C. Sec. 1520. 


8160. Assignee, etc., of life policy need have no interest. A policy of 
insurance upon life, health, or freedom from accident may pass by transfer, 
will, or succession to any person, whether he has an insurable interest or 
not, and such person may recover upon it whatever the insured might have 
recovered. 


History: En. Sec. 3562, Civ. C. 1895; 
re-en. Sec. 5645, Rev. C. 1907. Cal. Civ. C. 
Sec. 2764. Based on Field Civ. C. Sec. 
1521. 


interest in the life insured, see note in 
16 A. S. RB. 906. 

Right of assignee of policy of life in- 
surance to exercise options therein, see 


Assignment of policy to one having no note in L. B. A. 19180, 570. 

8161. Notice of transfer. Notice to an insurer of a transfer or bequest 
thereof is not necessary to preserve the validity of a policy of insurance 
upon life, health, or freedom from accident, unless thereby expressly 
required. 


History: En. Sec. 3563, Civ. C. 1895; 
re-en. Sec. 5646, Rev. C. 1907. Cal. Civ. C. 


Sec. 2765. Based on Field Civ. C. Sec. 
1522. 


8162. Measure of indemnity. Unless the interest of a person insured 
is susceptible of exact pecuniary measurement, the measure of indemnity 
under a policy of insurance upon life, health, or freedom from accident is 
the sum fixed in the policy. 


History: En. Sec. 3564, Civ. C. 1895; 
Te-en. Sec. 5647, Rev. C. 1907. Cal. Civ. C. 


Sec. 2766. Based on Field Civ. C. Sec. 
1523. 


CHAPTER 77. 
INDEMNITY. 


Section 8163. Indemnity Defined. 


8164. Indemnity for a Future Wrongful Act Void. 

8165. Indemnity for a Past Wrongful Act Valid. 

8166. Indemnity Extends to Acts of Agents. 

8167. Indemnity to Several. 

8168. Persons Indemnifying Liable Jointly or Severally With Person 
Indemnified. 

8169. Rules for Interpreting Agreement of Indemnity. 

8170. When Person Indemnifying Is a Surety. 
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Ch. 76, 77] 


INDEMNITY. 


[8163-8168 


8163. Indemnity defined. Indemnity is a contract by which one engages 
to save another from a legal consequence of the conduct of one of the parties, 


or of some other person. 


History: En. Sec. 3580, Civ. C. 1895; 
Te-en. Sec. 5648, Rev. C. 1907. Cal. Civ. Cc. 
Sec. 2772. Field Civ. C. Sec. 1524. 


For articles on “Indemnity,” see Cal. 
Jur. and 14 R. C. L. 42. 


Whether contracts of indemnity are 
within the statute of frauds, see notes in 
42 A. S. BR. 186; 6 Ann..Cas. 671; Ann. 
Cas. 1912A, 884; Ann. Cas. 1915A, 867. 


8164. Indemnity for a future wrongful act void. An agreement to 
indemnify a person against an act thereafter to be done is void, if the act 
be known by such person, at the time of doing it, to be unlawful. 


History: En. Sec. 3581, Civ. C. 1895; 
re-en. Sec. 5649, Rev. C. 1907. Cal. Civ. C. 
Sec. 2773. Field Civ. C. Sec. 1525. 


When agreements for indemnity void 
because act indemnified against is illegal, 
see note in 40 Am. Dec. 425. 


8165. Indemnity for a past wrongful act valid. An agreement to 
indemnify a person against an act already done is valid, even though the 
act was known to be wrongful, unless it was a felony. 

History: En. Sec. 3582, Civ. C. 1895; re-en. Sec. 5650, Rev. C. 1907. Cal. Civ. C. 


Sec. 2774. Field Civ. C. Sec. 1526. 


8166. Indemnity extends to acts of agents. 


An agreement to indem- 


nify against the acts of a certain person applies not only to ms acts and 
their consequences, but also to those of his agents. 


History: En. Sec. 3583, Civ. C. 1895; 
Sec. 2775. Field Civ. C. Sec. 1527. 


8167. Indemnity to several. 


re-en, Sec. 5651, Rev. C. 


An agreement to 


1907. Cal. Civ. C. 


indemnify several 


persons applies to each, unless a contrary intention appears. 


History: En. Sec. 3584, Civ. C. 1895; 
Sec. 2776. Field Civ. C. Sec. 1528. 


re-en. Sec. 5652, Rev. C. 1907. Cal. Civ. C. 


8168. Persons indemnifying liable jointly or severally with person 
indemnified. One who indemnifies another against an act to be done by 
the latter is liable jointly with the person indemnified, and separately to 


every person injured by such act. 
History: En. Sec. 3585, Civ. C. 1895; 


re-en. Sec. 5653, Rev. C. 1907. Cal. Civ. C. 


Sec. 2777. Field Civ. C. Sec. 1529. 


This section is simply declaratory of 
the common law, and has no application 
to a case in which one company has con- 
tracted to indemnify another employing 
company for damages to its employees; 
one of the companies, if answerable at 
all, is liable for contract; the other for a 
tort. Cummings v. Reins Copper Co., 40 
Mont. 599, 620, 107 Pac. 904. 

The phrase “an act to be done,’”’ as used 
in this section, with reference to which 
the indemnity exists, clearly implied an 
act the nature of which is known to the 
parties, and one of which is yet antici- 
pated. It also strongly implies that the 
liability contemplated is to accrue from 
the doing of the act, and not upon the 


contract of 
Reins Copper Co., 
Pace. 904. 


The phrase “to be done by,” as used 
in this section, implies on the part of 
the indemnitee an agreement or obliga- 
tion to commit the tort in question, as if 
the phrase were ‘an act required (or de- 
manded or requested) to be done by” the 
indemnitee, and, as so construed, the sec- 
tion is merely declaratory of the common 
law. Northam v. Casualty Co. of America, 
177 Fed. 981, 984. 


The import of this section is, that the 
indemnator gives a bond, in consideration 
of which the indemnitee agrees to or is 
induced to act, or refrain from acting, 
to the injury of a third person. Northam 
v. Casualty Co. of America, 177 Fed. 981, 
984. 


indemnity. Cummings v. 
40 Mont. 599, 620, 107 
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GUARANTY. 

8169. Rules for interpreting agreement of indemnity. In the interpre- 
tation of a contract of indemnity, the following rules are to be applied, 
unless a contrary intention appears: 

1. Upon an indemnity against liability, expressly, or in other equiva- 
lent terms, the person indemnified is entitled to recover upon becoming 
liable. 

2. Upon an indemnity against claims, or demands, or damages, or 
costs, expressly, or in other equivalent terms, the person indemnified is 
not entitled to recover without payment thereof. 

3. An indemnity against claims, or demands, or liability, Ba pote 
or in other equivalent terms, embraces the costs of defense against such 
claims, demands, or liability incurred in good faith, and in the exercise 
of a reasonable discretion. 

4. The person indemnifying is bound, on request of the person indem- 
nified, to defend actions or proceedings brought against the latter in 
respect to the matters embraced by the indemnity, but the person 
indemnified has the right to conduct such defenses, if he chooses to do so. 

5. If, after request, the person indemnifying neglects to defend the 
person indemnified, a recovery against the latter, suffered by him in good 
faith, is conclusive in his favor against the former. 

6. If the person indemnifying, whether he is a principal or a surety 
in the agreement, has not reasonable notice of the action or proceeding 
against the person indemnified, or is not allowed to control its defense, 
judgment against the latter is only presumptive evidence against the 
former. 

7. A stipulation, that a judgment against the person indemnified shall 
be conclusive upon the person indemnifying, is inapplicable if he had a 
good defense upon the merits, which by want of ordinary care he failed 
to establish in the action. 


History: En. Sec. 3586, Civ. C. 1895; 
re-en. Sec. 5654, Rev. C. 1907. Cal. Civ. C. 
Sec. 2778. Field Civ. C. Sec. 1530. 


Where the names of two sureties ap- 
pear in the body of an idemnifying bond, 
which is, however, signed by but one, the 
condition of the bond is notice to the 


The burden is on the indemnifying per- 
son in a suit on the contract of indemnity 
to rebut the presumption raised by this 


obligee, so as to permit the defense, by 
the surety signing, that his liability was 
conditioned on obtaining the signature of 


section. City of Butte v. Cook, 29 Mont. 
88, 92, 74 Pac. 67. 


his cosurety. City of Butte v. Cook, 29 
Mont. 88, 95, 74 Pac. 67. 


8170. When person indemnifying is a surety. Where one, at the 
request of another, engages to answer in damages, whether liquidated or 
unliquidated, for any violation of duty on the part of the latter, he is 
entitled to be reimbursed in the same manner as a surety, for whatever 
he may pay. 


History: En. Sec. 3587, Civ. C. 1895; 
Sec. 2779. Field Civ. C. Sec. 1531. 


re-en. Sec. 5655, Rev. C. 1907. Cal. Civ. C. 


CHAPTER 78. 
GUARANTY DEFINITION, CREATION, AND INTERPRETATION. 


Section 8171. Guaranty Defined. 


8172. Knowledge of Principal Not Necessary to Creation of 
Guaranty. 

8173. Necessity of a Consideration. 

8174. Guaranty to Be in Writing, ete. 
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Ch. 77, 78] 


CREATION AND INTERPRETATION, 


[8171-8178 


Engagement to Answer for Obligation of Another—When 


Guaranty That an Obligation Is Good or Collectible. 


8175. 

Deemed Original. 
8176. Acceptance of Guaranty. 
8177. Guaranty of Incomplete Contract. 
8178. 
8179. Recovery Upon Such Guaranty. 
8180. 


Guarantor’s Liability Upon Such Guaranty. 


8171. Guaranty defined. A guaranty is a promise to answer for the 
debt, default, or miscarriage of another person. 


History: En. Sec. 3600, Civ. C. 1895; 
re-en. Sec. 5656, Rev. C. 1907. Cal. Civ. C. 
Sec. 2792. Field Civ. C. Sec. 1534. 


A surety is bound with the principal as 
an original promisor on the same contract, 
while a guarantor makes his own separate 
contract; a surety makes his contract pri- 
marily for the principal, while a guarantor 


makes his contract mainly for his own 
benefit. Cole Mfg. Co. v. Morton, 24 Mont. 
58, 62, 60 Pac. 587. 


For articles on “Guaranty,” see Cal. Jur. 
and 12 R. C. L. 1051. 


Law of contracts of guaranty, see note 
in 105 A. S. R. 502. 


8172. Knowledge of principal not necessary to creation of guaranty. 
A person may become guarantor even without the knowledge or consent 


of the principal. 
History: En. Sec. 3601, Civ. C. 1895; 


re-en. Sec. 5657, Rev. C. 1907. Cal. Civ. C. 
Sec. 2788. Field Civ. C. Sec. 1535. 


Rights as against principal debtor of 
one who becomes guarantor without his 
knowledge or consent, see note in L. R. A. 
1918F, 790. 


8173. Necessity of a consideration. Where a guaranty is entered into 


at the same time with the original obligation, or with the acceptance of 
the latter by the guarantee, and forms with that obligation a part of the 
consideration to him, no other consideration need exist. In all other cases 
there must be a consideration distinct from that of the original obligation. 


History: En. Sec. 3610, Civ. C. 1895; 
re-en. Sec. 5658, Rev. C. 1907. Cal. Civ. C. 
Sec. 2792. Field Civ. C. Sec. 1536. 


The codes preserve the general distinc- 
tion between suretyship and guaranty, 
which is that a surety is bound with the 
principal as an original promisor on the 
same contract, while the guarantor makes 
his own separate contract. This section 
was enacted with regard to this distinc- 


tion. Cole Mfg. Co. v. Morton, 24 Mont. 
58, 61, 60 Pac. 587. 


Forbearance as sufficient consideration 
for contract of guaranty, see note in Ann. 
Cas. 1916A, 970. 

Necessity of new consideration to bind 
third person who signs as guarantor after 
execution and delivery of original con- 
tract by principal, see notes in 44 L. R. A. 
(N. 8.) 481; L. R. A. 1918, 579. 


8174. Guaranty to be in writing, etc. Except as prescribed by the 
next section, a guaranty must be in writing, and signed by the guarantor; 
but the writing need not express a consideration. 


History: En. Sec. 3611, Civ. C. 1895; re-en. Sec. 5659, Rev. C. 1907. Cal. Civ. C. 
Sec. 2793. Field Civ. C. Sec. 1537. 


8175. Engagement to answer for obligation of another—When deemed 
original. A promise to answer for the obligation of another, in any of 
the following cases, is deemed an original obligation of the promisor, 
and need not be in writing: 

1. Where the promise is made by one who has received property of 
another upon an undertaking to apply it pursuant to such promise; or by 
one who has received a discharge from an obligation, in whole or in part, 
in consideration of such promise. 

2. Where the creditor parts with value, or enters into an obligation, 
in consideration of the obligation in respect to which the promise is made, 
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GUARANTY. 
in terms or under circumstances such as to render the party making the — 
promise the principal debtor, and the person in whose behalf it is made, 
his surety. 

3. Where the promise, being for an antecedent obligation of another, 
is made upon the consideration that the party receiving it cancels the 
antecedent obligation, accepting the new promise as a substitute therefor, 
or upon the consideration that the party receiving it releases the property 
of another from a levy, or upon a consideration beneficial to the promisor, 
whether moving from either party to the antecedent obligation, or from 
another person. : 

4. Where a factor undertakes, for a commission, to sell merchandise 
and guarantee the sale. 

5. Where the holder of an instrument for the payment of money, 
upon which a third person is or may become liable to him, transfers it in 
payment of a precedent debt of his own, or for a new consideration, and 
in connection with such transfer enters into a promise respecting such 


instrument. 


Related section: 7519. 
History: En. Sec. 3612, Civ. C. 1895; 


re-en. Sec. 5660, Rev. C. 1907. Cal. Civ. C. 


Sec. 2794. Field Civ. C. Sec. 1538. 


The weight of authority seems to up- 
hold this rule, namely: When the original 
debt was antecedently contracted and sub- 
sists, the promise to pay it is original if 
founded upon a new consideration moving 
to the promisor, and beneficial to him, and 
such that the promisor thereby comes un- 
der an independent duty of payment, irre- 
spective of the liability of the principal 
debtor. McCormick v. Johnson, 31 Mont. 
266, 270, 78 Pae. 500. 

A promise by partners to pay an existing 
debt of a corporation to another in con- 
sideration of such other person giving 
them an agency for sale of his coal is an 
original obligation, which, under subdi- 
vision 3 of this section, need not be in 
writing. McCormick v. Johnson, 31 Mont. 
266, 270, 78 Pac. 500. 

Where, upon the winding up of a /co- 
partnership of which defendant was a 
member, he retained certain partnership 
funds and agreed to pay plaintiff a debt 
due him for wages from the firm, defend- 
ant’s promise was upon a consideration 
beneficial to himself, and was valid though 
not in writing. Carlson v. Barker, 36 
Mont. 486, 492, 93 Pac. 646. 

A promise to answer for the obligation 
of another is to be deemed the original 


obligation of the promisor when the cred- 
itor parts with value in terms, or under 
circumstances, such as put the promisor in 
the attitude of principal debtor, and the 
person he promises for in the attitude of 
surety. Such terms or circumstances do 
not appear where a person introduces 
strangers to a storekeeper and says, “If 
they don’t pay, I will.” Fortman yv. Leg- 
gerini, 51 Mont. 238, 244, 152 Pae. 33. 

The consideration which, under subdivi- 
sion 3 of this section, will convert a prom- 
ise to answer for the obligation of a third 
person into an original obligation of the 
promisor, so as to take it out of the statute 
of frauds, must be one tangible at law, a 
legal, pecuniary benefit, rather than a 
moral or sentimental purpose. Bennighoft 
v. Robbins, 54 Mont. 66, 76, 166 Pac. 687. 

Where two directors of a corporation in 
need of financial aid orally agreed with 
each other that each would answer to the 
other for advances made by each to it, pro- 
vided things could not be so arranged that 
both should be made whole by the cor- 
poration, neither became a principal debtor 
to the other, and the agreement was not 
taken out of subdivision 2 of this section, 
since credit was not given to the promisor 
exclusively. Bennighoff v. Robbins, 54 
Mont. 66, 76, 166 Pac. 687. 

Cited or applied as section 5660, Revised 
Codes, in McGowan Commercial Co. v. Mid- 
land Coal & Lumber Co., 41 Mont. 211, 225, 
108 Pae. 655. : 


8176. Acceptance of guaranty. A mere offer to guaranty is not 
binding until notice of its acceptance is communicated by the guarantee 
to the guarantor; but an absolute guaranty is binding upon the guarantor 


without notice of acceptance. 

History: En. Sec. 3613, Civ. C. 1895; 
re-en. Sec. 5661, Rev. C. 1907. Cal. Civ. C. 
Sec. 2795. Field Civ. C. Sec. 1539. 


When notice of acceptance of guaranty 
necessary, see notes in 39 Am. Dec. 221; 
16 L. R. A. (N. 8.) 353; 33 L. RB. A. (N. S.) 
960; 48 L. R. A. (N. S.) 198. 
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8177. Guaranty of incomplete contract. In a guaranty of a contract, 
the terms of which are not then settled, it is implied that its terms shall 
be such as will not expose the guarantor to greater risks than he would 
ineur under those terms which are most common in similar contracts at 
the place where the principal contract is to be performed. 


History: En. Sec. 3620, Civ. C. 1895; re-en. Sec. 5662, Rev. C. 1907. Cal. Civ. C. 
Sec. 2799. Field Civ. C. Sec. 1540. 


8178. Guaranty that an obligation is good or collectible. A guaranty 
to the effect that an obligation is good, or is collectible, imports that the 
debtor is solvent, and that the demand is collectible by the usual legal 
proceedings, if taken with reasonable diligence. 


History: En. Sec. 3621, Civ. C. 1895; Guaranty of collection, see note in 64 
re-en. Sec. 5663, Rev. C. 1907. Cal. Civ. C. A. S. BR. 393. 
Sec. 2800. Field Civ. C. Sec. 1541. 


8179. Recovery upon such guaranty. A guaranty, such as is mentioned 
in the last section, is not discharged by an omission to take proceedings 
upon the principal debt, or upon any collateral security for its payment, 
if no part of the debt could have been collected thereby. 


History: En. Sec. 3622, Civ. C. 1895; re-en. Sec. 5664, Rev. C. 1907. Cal. Civ. C. 
Sec. 2801. Field Civ. C. Sec. 1542. 


8180. Guarantor’s liability upon such guaranty. In the case mentioned 
in section 8178 the removal of the principal from the state, leaving no 
property therein from which the obligation might be satisfied, is equivalent 
to the insolvency of the principal in its effect upon the rights and obliga- 
tions of the guarantor. 


History: En. Sec. 3623, Civ. C. 1895; re-en, Sec. 5665, Rev. C. 1907. Cal. Civ. C. 
Sec. 2802. Field Civ. C. Sec. 1543. 


CHAPTER 79. 


LIABILITY AND EXONERATION OF GUARANTORS—CONTINUING 
GUARANTY. 


Section 8181. Guaranty—How Construed. 

8182. Liability Upon Guaranty of Payment or Performance. 

8183. Liability Upon Guaranty of a Conditional Obligation. 

8184. Obligation of Guarantor Cannot Exceed That of the Principal. 

8185. Guarantor Not Liable on an Illegal Contract. 

8186. Continuing Guaranty, What Called. 

8187. Revocation. 

8188. What Dealings With Debtor Exonerate Guarantor. 

8189. Void Promises. 

8190. Rescission of Alteration. 

8191. Part Performance. 

8192. Delay of Creditor Does Not Discharge Guarantor. 

8193. Guarantor Indemnified by the Debtor Not Exonerated. 

8194. Discharge of Principal by Act of Law Does Not Discharge 
Guarantor. 


8181. Guaranty—How construed. A guaranty is to be deemed uncon- 
ditional unless its terms import some condition precedent to the liability 
of the guarantor. 


History: En. Sec. 3630, Civ. C. 1895; re-en. Sec. 5666, Rev. C. 1907. Cal. Civ. C. 
Sec. 2806. Field Civ. C. Sec. 1544. 
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8182. Liability upon guaranty of payment or performance. A guar- 
antor of payment or performance is liable to the guarantee immediately 
upon the default of the principal, and without demand or notice. 


History: En. Sec. 3631, Civ. C. 1895; maker of promise to pay debt or answer 
re-en. Sec. 5667, Rev. C. 1907. Cal. Civ. C. for default of another, see note in 21 Ann. 
Sec. 2807. Field Civ. C. Sec. 1545. Cas. 545. 

Necessity of notice of default to bind 


AL gA A ATES ER AS EL UNA SEE guarantor, see note in 20 L. R. A. 257. 


8183. Liability upon guaranty of a conditional obligation. Where one 
guarantees a conditional obligation, his liability is commensurate with that 
of the principal, and he is not entitled to notice of the default of the 
principal, unless he is unable, by the exercise of reasonable diligence, to 
acquire information of such default, and the creditor has actual notice 
thereof. 


History: En. Sec. 3632, Civ. C. 1895; re-en. Sec. 5668, Rev. C. 1907. Cal. Civ. C. 
Sec. 2808. Field Civ. C. Sec. 1546. 


8184. Obligation of guarantor cannot exceed that of the principal. 
The obligation of a guarantor must be neither larger in amount nor in 
other respects more burdensome than that of the principal; and if in its 
terms it exceeds it, it is reducible in proportion to the principal obligation. 


History: En. Sec. 3633, Civ. C. 1895; re-en. Sec. 5669, Rev. C. 1907. Cal. Civ. OC. 
Sec. 2809. Field Civ. C. Sec. 1547. 


8185. Guarantor not liable on an illegal contract. A guarantor is not 
liable if the contract of the principal is unlawful; but he is lable not- 
withstanding any mere personal disability of the principal, though the 
disability be such as to make the contract void against the principal. 

History: En. Sec. 3634, Civ. C. 1895; re-en. Sec. 5670, Rev. C. 1907. Cal. Civ. C. 
Sec. 2810. Field Civ. C. Sec. 1548. : 

8186. Continuing guaranty, what called. A guaranty relating to a 
future liability of the principal, under successive transaction, which either 
continue his liability or from time to time renew it after it has been 
satisfied, is called a continuing guaranty. 


History: En. Sec. 3640, Civ. C. 1895; guaranty, see notes in 55 Am. Rep. 701; 
re-en. Sec. 5671, Rev. C. 1907. Cal. Civ.C. 39 L. BR. A. (N. 8.) 724. : 
Sec. 2814. Field Civ. C. Sec. 1549. Distinction between continuing and lim- 


When continuing liability created by Ade Svea uae Ae eee in 4-Ann. Cas. 
; : 5 ; : 


8187. Revocation. A continuing guaranty may be revoked at any 
time by the guarantor, in respect to future transactions, unless there is a 
continuing consideration as to such transactions which he does not 
renounce. 

History: En. Sec. 3641, Civ. C. 1895; re-en. Sec. 5672, Rev. C. 1907. Cal. Civ. C. 
Sec. 2815. Field Civ. C. Sec. 1550. 

8188. What dealings with debtor exonerates guarantor. A guarantor 
is exonerated, except so far as he may be indemnified by the principal, if 
by any act of the creditor, without the consent of the guarantor, the 
original obligation of the principal is altered in any respect, or the 
remedies or rights of the creditor against the principal, in respect thereto, 
in any wise impaired or suspended. 

History: En. Sec. 3650, Civ. C. 1895; 


A guarantor of the payment of a note 


re-en. Sec. 5673, Rev. C. 1907. Cal. Civ. C. 
Sec. 2819. Field Civ. C. Sec. 1551. 


is relieved from liability when the cashier 
of the holder, with the knowledge of the 
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holder, accepts as payment from the prin- 
cipal debtor a conveyance of land, and 
cancels the note, and executes a note to 
the holder for the amount of the debt of 
the principal debtor. Stanford vy. Coram, 
26 Mont. 285, 304, 67 Pac. 1005. 

Cited or applied as section 5673, Revised 
Codes, in Dodd v. Vucovich, 38 Mont. 188, 
193, 99 Pac. 296. 

National Surety Co. v. Lincoln County, 
238 Fed. 705, 712. 


_ Matters existing at or prior to entering 
into the contract as discharging guarantor, 
see note in 63 A. S. R. 327. 


LIABILITY AND EXONERATION. 


[8189-8194 


Creditors’ acceptance of bill or note 
from debtor as discharge of guarantor, see 
notes in 4 Ann. Cas. 886; Ann. Cas. 19164, 
1194, 

Change in firm or incorporation of obli- 
gee as discharge of guaranty thereto, see 
notes in 15 Ann. Cas. 1020; Ann. Cas. 
1913C, 820. 

Discharge of guarantor under negotiable 
instruments law by extension of time to 
principal debtor, see note in Ann. Cas. 
1913C, 530. 

Release of principal after maturity of 
obligation as affecting guarantor, see note 
in 388 L. R. A. (N. 8.) 875. 


; 8189. Void promises. A promise by a creditor, which for any cause 
is void, or voidable by him at his option, does not alter the obligation or 
suspend or impair the remedy, within the meaning of the last section. 


History: En. Sec. 3651, Civ. C. 1895; Cited or applied as section 5674, Revised 
re-en. Sec. 5674, Rev. C. 1907. Cal. Civ. C. Codes, in Dodd v. Vucovich, 38 Mont. 188, 
Sec. 2820. Field Civ. C. Sec. 1552. 193, 99 Pac. 296. 


8190. Rescission of alteration. The rescission of an agreement altering 
the original obligation of a debtor, or impairing the remedy of a creditor, 
does not restore the liability of a guarantor who has been exonerated by 
such agreement. 


History: En. Sec. 3652, Civ. C. 1895; re-en. Sec. 5675, Rev. C. 1907. Cal. Civ. OC. 
Sec. 2821. Field Civ. C. Sec. 1553. 


8191. Part performance. The acceptance, by a creditor, of anything 
in partial satisfaction of an obligation, reduces the obligation of a guar- 
antor thereof, in the same measure as that of the principal, but does not 
otherwise affect it. 


History: En. Sec. 3653, Civ. C. 1895; 
Sec. 2822. Field Civ. C. Sec. 1554. 


re-en, Sec. 5676, Rev. C. 1907. Cal. Civ. C. 


8192. Delay of creditor does not discharge guarantor. Mere delay on 
the part of a creditor to proceed against the principal, or to enforce any 
ether remedy, does not exonerate a guarantor. 


History: En. Sec. 3654, Civ. C. 1895; re-en. Sec. 5677, Rev. C. 1907. Cal. Civ. C. 
Sec. 2823. Field Civ. C. Sec. 1555. 


8193. Guarantor indemnified by the debtor, not exonerated. A guar- 
antor, who has been indemnified by the principal, is liable to the creditor 
to the extent of the indemnity, notwithstanding that the creditor, without 
the assent of the guarantor, may have modified the contract or released 
the principal. 


History: En. Sec. 3655, Civ. C. 1895; 


re-en. Sec. 5678, Rev. C. 1907. Cal. Civ. C. 
Sec. 2824. Field Civ. C. Sec. 1556. 


8194, Discharge of principal by act of law does not discharge guar- 
antor. A guarantor is not exonerated by the discharge of his principal 
by operation of law, without the intervention or omission of the creditor. 


History: En. Sec. 3656, Civ. C. 1895; re-en. Sec. 5679, Rev. C. 1907. Cal. Civ. C. 
Sec. 2825. Field Civ. C. Sec. 1557. 
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8195-8197] 


SURETYSHIP. 


[Part V 


CHAPTER 80. 
SURETYSHIP—SURETIES AND THEIR LIABILITY. 


Section 8195. 
8196. 
8197. 
8198. 
8199. 
8200. 
8201. 


Surety Defined. 


Apparent Principal May Show That He Is Surety. 

Limit of Surety’s Obligation. 

Rules of Interpretation. 

Judgment Against Surety Does Not Alter the Relation. 
Surety Exonerated by Performance or Offer of Performance. 
Surety Discharged by Certain Acts of the Creditor. 


8195. Surety defined. A surety is one who, at the request of another, 
and for the purpose of securing to him a benefit, becomes responsible for 
the performance by the latter of some act in favor of a third person, or 
hypothecates property as security therefor. 


History: En. Sec. 3670, Civ. C. 1895; 
re-en. Sec. 5680, Rev. C. 1907. Cal. Civ. C. 
Sec. 2831. Field Civ. C. Sec. 1558. 


Where part of an agreement creating 
an agency was a bond executed to plain- 
tiff by the agent and the defendants, con- 
ditioned that if the agent failed to per- 
form his duties, and pay over to the plain- 
tiff such sums as might be due him, the 
defendants would pay such sum, not ex- 
ceeding two hundred dollars, the defend- 
ants were sureties within the meaning of 
this section. Cole Mfg. Co. v. Morton, 24 
Mont. 58, 61, 60 Pac. 587. 


The codes preserve the general distinc- 
tion between suretyship and guaranty, 
which is that a surety is bound with the 
principal as an original promisor on the 
same contract, while the guarantor makes 
his own separate contract. This distinc- 
tion is to be observed in this section. Cole 
Mfg. Co. v. Morton, 24 Mont. 58, 61, 60 
Pac. 587. 

Cited or applied as section 5680, Revised 
Codes in Columbus State Bank vy. Erb, 50 
Mont. 442, 449, 147 Pac. 617. 


For articles on “Suretyship,” see Cal. 
Jur. and 21 R. C. L. 940. 


8196. Apparent principal may show that he is surety. One who 


appears to be a principal, whether by the terms of a written instrument 
or otherwise, may show that he is in fact a surety, except as against 
persons who have acted on the faith of his apparent character of principal. 


History: En. Sec. 3671, Civ. C. 1895; 
re-en. Sec. 5681, Rev. C. 1907. Cal. Civ. C. 
Sec. 2832. Field Civ. C. Sec. 1559. 


In an action between the original parties 
to a contract, it is competent to_show that 
the purchaser of an automobile was the 


principal and each of the other defendants 
a surety only. Stanhope v. Shambow, 54 
Mont. 360, 364, 170 Pac. 753. 


Where apparent principal may show him- 
self to be a surety, see note in 17 Am. 
Dee. 416. 


8197. Limit of surety’s obligation. A surety cannot be held beyond 
the express terms of his contract, and if such contract prescribes a penalty 
for its breach, he cannot in any case be liable for more than the penalty. 


History: En. Sec. 3680, Civ. C. 1895; 
re-en. Sec. 5682, Rev. C. 1907. Cal. Civ. C. 
Sec. 2836. Field Civ. C. Sec. 1560. 


Stay of execution being a consideration 
of great value, sureties who execute an 
undertaking therefor have a right to rely 
upon the letter of their bond, and to stand 
upon the entirety of the expressed con- 
sideration therein, and their lability can- 
not be extended by implication. This prin- 
ciple is formulated in this section and the 
next succeeding section. State ex rel. 
Reins v. District Court, 22 Mont. 449, 453, 
57 Pac. 89, 145. 

Where the law defines the duties of a 
public officer, his sureties are responsible 
for the faithful performance of such duties 


only, and not for acts not pertaining there- 
to; and under this rule an action did not 
lie against the sureties on a county as- 
sessor’s bond to revover moneys improp- 
erly paid to him as compensation for the 
collection by him of certain city taxes, 
which is a duty imposed by law upon other 
officers. City of Butte v. Bennetts, 51 
Mont. 27, 30, 149 Pace. 92. 


Liability of surety on bond of public 
officer for acts wholly outside of official 
duty, see notes in 6 Ann. Cas. 919; Ann. 
Cas. 1912C, 581; Ann. Cas. 1918C, 1020. 

Liability of surety company as distin- 
guished from that of gratuitous surety, see 
note in 12 A. L. R. 382. 
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8198. Rules of interpretation. 


LIABILITY OF SURETIES. 


[8198-8201 


In interpreting the terms of a contract 


of suretyship, the same rules are to be observed as in the case of other 


contracts. 


History: En. Sec. 3681, Civ. C. 1895; 
re-en. Sec. 5683, Rev. C. 1907. Cal. Civ. C. 
Sec. 2837. Field Civ. C. Sec. 1561. 


8199. Judgment against surety does not alter the relation. 


Cited or applied as section 3681, Civil 
Code, in State ex rel. Reins v. District 
Court, 22 Mont. 449, 453, 57 Pac. 89, 145. 


Notwith- 


standing the recovery of judgment by a creditor against a surety, the 
latter still occupies the relation of surety. 


History: En. Sec. 3682, Civ. C. 1895; re-en. Sec. 5684, Rev. C. 1907. Cal. Civ. C. 


Sec. 2838. Field Civ. C. Sec. 1562. 


8200. Surety exonerated by performance or offer of performance. 
Performance of the principal obligation, or an offer of such performance, 
duly made as provided in this code, exonerates a surety. 


History: En. Sec. 3683, Civ. C. 1895; 
re-en. Sec. 5685, Rev. C. 1907. Cal. Civ. C. 


8201. Surety discharged by certain acts of the creditor. 


exonerated : 


Sec. 2839. 
1563. 


Based on Field Civ. C. Sec. 


A surety is 


1. In lke manner with a guarantor; 

2. To the extent to which he is prejudiced by any act of the creditor 
which would naturally prove injurious to the remedies of the surety or 
inconsistent with his rights, or which lessens his security; or, 

3. To the extent to which he is prejudiced by an omission of the 
ereditor to do anything, when required by the surety, which it is his 


duty to do. 


History: En. Sec. 3684, Civ. C. 1895; 
re-en. Sec. 5686, Rev C. 1907. Cal. Civ. C. 
Sec. 2840. Field Civ C. Sec. 1564. 


Where a lease of real property provided 
that rent should be paid quarterly in ad- 
vance, a bond being given to secure the 
payment of the rent, and the lessor vol- 
untarily, and without consideration there- 
for, reduced the rent for one quarter, and 
at different times permitted the lessee to 
make payments at irregular intervals, and 
not as provided in the lease, the sureties 
on the bond were not released from lia- 
bility under any of the subdivisions of 
this section, in the absence of any showing 
that they were injured or prejudiced by 
the action of the lessor. Dodd v. Vuco- 
vich, 38 Mont. 188, 193, 99 Pac. 296. See 
National Surety Co. v. Lincoln County, 
238 Fed. 705, 711. 

Where indorsers on a note knew of, and 
impliedly gave their assent to, sales of 
live stock mortgaged to secure it, they 
were estopped, on the theory that their 
liability was that of sureties only, to insist 
that the mortgagee, by permitting the 
mortgagor to make the sales, had impaired 
the mortgage security, and that they had 
been injured by the mortgagor’s misman- 


Civ. Code—45 


agement and misappropriation of the pro- 
ceeds. Columbus State Bank v. Erb, 50 
Mont. 442, 453, 147 Pac. 617. 

The second and third subdivisions of this 
section are controlling, notwithstanding 
the provisions of section 8188, so that a 
surety is not released by premature pay- 
ments to his principal, whereby the surety 
could not be injured. National Surety Co. 
v. Lincoln County, 238 Fed. 705, 712. 


Release of surety by indulgence of prin- 
cipal, see note in 30 Am. Dec. 257. 


What will release surety, see notes in 
GUA he toons ALS. R. 691° 63458, 
R. 327. 

When release of principal may not re- 
lease surety, see note in 73 Am. Dee. 297. 

Creditor’s acceptance of bill or note from 
debtor as discharging surety, see notes in 
33 Am. Rep. 45; 4 Ann. Cas. 884; Ann. Cas. 
1916A, 1193. 

Release of surety by principal’s agree- 
ment to pay compound or additional inter- 
est, see note in 2 A. L. R. 1569. 

Whether surety is discharged by ob- 
ligee’s surrender of original obligation and 
acceptance of another which is defective, 
see note in 16 L. R. A. (N. S.) 348. 
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CHAPTER 81. 
RIGHTS OF SURETIES AND CREDITORS. 


Section 8202. Surety Has Rights of Guarantor. 


8203. Surety May Require the Creditor to Proceed Against the Principal. 
8204. Surety May Compel Principal to Perform Obligations When Due. 
8205. A Principal Bound to Reimburse His Surety. 

8206. The Surety Acquires the Right of the Creditor. 

8207. Surety Entitled to Benefit of Securities Held by Creditor. 

8208. The Property of Principal to Be Taken First. 

8209. Creditor Entitled to Benefit of Securities Held by Surety. 


8202. Surety has rights of guarantor. A surety has all the rights of 
a guarantor, whether he becomes personally responsible or not. 


History: En. Sec. 3690, Civ. C. 1895; re-en. Sec. 5687, Rev. C. 1907. 
Sec. 2844. Field Civ. C. Sec. 1565. 


Cal. Civ. C. 


8203. Surety may require the creditor to proceed against the principal. 
A surety may require his creditor to proceed against the principal, or to 
pursue any other remedy in his power which the surety cannot himself 
pursue, and which would lghten his burden; and if in such case the 
creditor neglects to do so, the aN is ee eerered to the extent to which 
he is thereby prejudiced. 


History: En. Sec. 3691, Civ. C. 1895; 
re-en. Sec. 5688, Rev. C. 1907. Cal. Civ. C. 
Sec. 2845. Field Civ. C. Sec. 1566. 


Duty of creditor to surety, see notes in 
115 A. S. R. 85; 34 Am. Rep. 580. 


8204. Surety may compel principal to perform obligations when due. 
A surety may compel his principal to perform the obligations when due. 


History: En. Sec. 3692, Civ. C. 1895; 
re-en. Sec. 5689, Rev. C. 1907. Cal. Civ. C. 
Sec. 2846. Field Civ. C. Sec. 1567. 


Proceedings by surety to compel prin- 
cipal to perform his obligation, see notes 
iy VALS OR, 36) Amn CassnlOl 2360. 


8205. A principal bound to reimburse his surety. If a surety satisfies 
the principal obligation, or any part thereof, whether with or without 
legal proceedings, the principal is bound to reimburse what he has dis- 
bursed, including necessary costs and expenses; but the surety has no 
claim for reimbursement against other persons, though they may have 
been benefited by his act, except as prescribed by the next section. 


History: En. Sec. 3693, Civ. C. 1895; re-en. Sec. 5690, Rev. C. 1907. Cal. Civ. C. 
Sec. 2847. Field Civ. C. Sec. 1568. : 


8206. The surety acquires the right of the creditor. A surety, upon 
satisfying the obligation of the principal, is entitled to enforce every 
remedy which the creditor then has against the principal to the extent of 
reimbursing what he has expended, and also to require all his cosureties 
to contribute thereto, without regard to the order of time in which they 
became such. 


History: En. Sec. 3694, Civ. C. 1895; 
re-en. Sec. 5691, Rev. GC. 1907. Cal. Civ. C. 
Sec. 2848. Field Civ. C. Sec. 1569. 


Where deposits of state funds are se- 
cured by a bond, and the surety is com- 
pelled to pay the amount thereof upon 
failure of the bank, the right of the state, 
if existent and not lost in some way, 
passes by subrogation to the surety. Aetna 
Accident & Liability Co. v. Miller, 54 
Mont. 377, 382, 170 Pac. 760. 


Contribution between co-sureties, see 
notes in 10 A. S. R. 639; 70 A. S. R. 444. 


Measure of contribution between sure- 
ties who are bound in different amounts, 
see note in 18 Ann. Cas. 853. : 


Running of statute of limitations against 
contribution between sureties, see notes in 
15 Ann. Cas. 1030; Ann. Cas. 1918E, 518; 
18 L. BR. A. (N. 8S.) 585; 42 L. R. A. (N.S.) 
1131. 
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8207. Surety entitled to benefit of securities held by creditor. A surety 
is entitled to the benefit of every security for the performance of the 
principal obligation held by the creditor, or by a cosurety at the time of 
entering into the contract of suretyship, or acquired by him afterwards, 
whether the surety was aware of the security or not. 


History: En. Sec. 3695, Civ. C. 1895; 
re-en. Sec. 5692, Rev. C. 1907. Cal. Civ. C. 
Sec. 2849. Field Civ. C. Sec. 1570. 


Cited or applied as sec. 5692, Rev. Codes, 
in Aetna Accident & Liability Co. v. Mil- 
ler, 54 Mont. 377, 382, 170 Pac. 760. 


Subrogation of sureties to remedies 
against creditor as including remedies 
against third persons, see note in 13 Ann. 
Cas. 429. 


Subrogation of surety who pays judg- 
ment against principal, see notes in 68 L. 
R. A. 520, 523, 528, 534, 572, 581. 

Right of surety advancing money for 
purchase price of property to be subrogated 
to vendor’s lien, see note in 37 L. R. A. 
(N. 8.) 1204. 


Payment of whole debt by surety as 
essential to right of subrogation to credi- 
tor’s securities, see notes in 6 Ann. Cas. 
204; Ann. Cas. 19170, 1183. 


8208. The property of principal to be taken first. Whenever property 
of a surety is hypothecated with property of the principal, the surety is 
entitled to have the property of the principal first applied to the discharge 
of the obligation. 


History: En. Sec. 3696, Civ. C. 1895; 
Sec. 2850. Field Civ. C. Sec. 1571. 


re-en. Sec. 5693, Rev. C. 1907. Cal. Civ. C. 


wey 
8209. Creditor entitled to benefit of securities held by surety. A 
creditor is entitled to the benefit of everything which a surety has received 
from the debtor by way of security for the performance of the obligation, 
and may, upon the maturity of the obligation, compel the application of 


such security to its satisfaction. 


History: En. Sec. 3700, Civ. C. 1895; 
re-en. Sec. 5694, Rev. C. 1907. Cal. Civ. C. 
Sec. 2854. Field Civ. C. Sec. 1572. 


In an action to recover on an appeal 
bond, where it appeared that a stranger to 
the original action had deposited in bank 
a sum of money to indemnify the sureties 
on the bond, the principle of subrogation, 


embodied in this section, may not be in- 
voked by the ereditor. O’Neill v. State 
Savings Bank, 34 Mont. 521, 526, 87 Pac. 
970. 


Right of obligee to be subrogated to 
securities held by surety, see notes in L. 
R. A. 1916C, 1062; 6 Ann. Cas. 395. 


CHAPTER 82. 
LETTERS OF CREDIT. 


Section 8210. 
8211. 
8212. 
8213. 
8214, 
8215. 
8216. 
8217. 
8218. 


How Addressed. 


Liability of Writer. 

Letters of Credit Either General or Special. 

Nature of General Letter of Credit. 

Extent of General Letter of Credit. 

A Letter of Credit May Be a Continuing Guaranty. 

When Notice of the Writer Necessary. 

The Credit Given Must Agree With the Terms of the Letter. 


Letter of Credit Defined. 


8210. Letter of credit defined. A letter of credit is a written instru- 
ment, addressed by one person to another, requesting the latter to give 
credit to the person in whose favor it is drawn. 


History: En. Sec. 3710, Civ. C. 1895; 


re-en. Sec. 5695, Rev. C. 1907. Cal. Civ. C. 


Sec. 2858. 


What is letter of credit, see notes in 
Ann. Cas. 1912C, 75; 7 L. R. A. 209. 

Whether actions: sustainable upon letters 
of credit, see note in 28 Am. Rep. 347. 
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8211. How addressed. A letter of credit may be addressed to several 
persons in succession. 


History: En. Sec. 3711, Civ. C. 1895; re-en. Sec. 5696, Rev. C. 1907. Cal. Civ. C.° 
Sec. 2859. 


8212. Liability of the writer. The writer of a letter of credit is, upon 
the default of the debtor, liable to those who gave credit in compliance 
with its terms. 


History: En. Sec. 3712, Civ. C. 1895; re-en. Sec. 5697, Rev. C. 1907. Cal. Civ. C. 
Sec. 2860. 


8213. Letters of credit either general or special. A letter of credit 
is either general or special. When the request for credit in a letter is 
addressed to specified persons by name or description, the letter is special. 
All other letters of credit are general. 


History: En. Sec. 3713, Civ. C. 1895; re-en. Sec. 5698, Rev. C. 1907. Cal. Civ. C. 
Sec. 2861. 


8214. Nature of general letter of credit. A general letter of credit 
gives any person to whom it may be shown authority to comply with its 
request, and by his so doimg it becomes, as to him, of the same effect as 
if addressed to him by name. 


History: En. Sec. 3714, Civ. C. 1895; re-en. Sec. 5699, Rev. C. 1907. Cal. Civ. C. 
Sec. 2862. 


8215. Extent of general letter of credit. Several persons may succes- 
sively give credit upon a general letter. 


History: En. Sec. 3715, Civ. C. 1895; re-en. Sec. 5700, Rev. C. 1907. Cal. Civ. C. 
Sec. 2863. 


8216. A letter of credit may be a continuing guaranty. If the parties 
to a letter of credit appear, by its terms, to contemplate a course of 
future dealings between the parties, it is not exhausted by giving a credit, 
even to the amount limited by the letter, which is subsequently reduced 
or satisfied by payments made by ue debtor, but is to be deemed a 
continuing guaranty. 


History: En. Sec. 3716, Civ. C. 1895; re-en. Sec. 5701, Rev. C. 1907. Cal. Civ. C. 
Sec. 2864. 


8217. When notice of the writer necessary. The writer of a letter of 
credit is liable for credit given upon it without notice to him, unless its 
terms express or imply the necessity of giving notice. 


History: En. Sec. 3717, Civ. C. 1895; re-en. Sec. 5702, Rev. C. 1907. Cal. Civ. C. 
Sec. 2865. ; 


8218. The credit given must agree with the terms of the letter. If 
a letter of credit prescribes the persons by whom, or the mode in which, 
the credit is to be given, or the terms of credit, or limits the amount 
thereof, the writer is not bound except for transactions which, in these 
respects, conform strictly to the terms of the letter. 


History: En. Sec. 3718, Civ. C. 1895; re-en. Sec. 5703, Rev. C. 1907. Cal. Civ. C. 
Sec. 2866. 
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CHAPTER 83. 


LIENS IN GENERAL—DEFINITION, CREATION, AND EFFECT. 


Section 8219. Lien Defined. 
8220. Liens General or Special. 
8221. General Lien Defined. 
8222. Special Lien Defined. 
8223. Prior Liens. 
8224. Contracts Subject to Provisions of This Chapter. 
8225. Lien—How Created. 
8226. No Lien for Claim Not Due. 
8227. Lien on Future Interest. 
8228. Lien May Be Created by Contract. 
8229. Lien, or Contract for Lien, Transfers No Title. 
8230. Certain Contracts Void. 
8231. Creation of Lien Does Not Imply Personal Obligation. 
8232. Extent of Lien. 
8233. Creditor May Enforce Obligation. 
8234. Holder of Lien:Not Entitled to Compensation. 


8219. Lien defined. A lien is a charge imposed in some mode other 
than by a transfer in trust upon specific property, by which it is made 
security for the performance of an act. 


History: En. Sec. 3730, Civ. C. 1895; parties, though never acknowledged and 
re-en. Sec. 5704, Rev. C. 1907. Cal. Civ. C. recorded with an affidavit. Bennett Bros. 
Sec. 2872. Based on Field Civ. ©. Sec. Co. v. Fitchett, 24 Mont. 457, 467, 62 Pac. 


1582. 780. 
A conditional sale, not an absolute 
sale with retention of lien, is not in effect For articles on “Liens” see Cal. Jur. and 


a mortgage and void as to innocent third 17 R. C. L. 594. 


8220. Liens, general or special. Liens are either general or special. 


History: En. Sec. 3731, Civ. C. 1895; re-en. Sec. 5705, Rev. ©. 1907. Cal. Civ. C. 
Sec. 2873. Field Civ. C. Sec. 1583. 


8221. General lien defined. A general lien is one which the holder 
thereof is entitled to enforce as a security for the performance of all the 
obligations, or all of a particular class of obligations, which exist in his 
favor against the owner of the property. 


History: En. Sec. 3732, Civ. C. 1895; re-en. Sec. 5706, Rev. C. 1907. Cal. Civ. C. 
Sec. 2874. Field Civ. C. Sec. 1584. 


8222. Special lien defined. A special lien is one which the holder 
thereof can enforce only as security for the performance of a particular 
act or obligation, and of such obligations as may be incidental thereto. 


History: En. Sec. 3733, Civ. C. 1895; re-en. Sec. 5707, Rev. C. 1907. Cal. Civ. C. 
Sec. 2875. Field Civ. C. Sec. 1585. 


8223. Prior liens. Where the holder of a special lien is compelled to 
satisfy a prior lien for his own protection, he may enforce payment of the 
amount so paid by him, as a part of the claim for which his own lien 
exists. 


History: En. Sec. 3734, Civ. C. 1895; re-en. Sec. 5708, Rev. C. 1907. Cal. Civ. C. 
Sec. 2876. 


8224. Contracts subject to provisions of this chapter. Contracts of 
mortgage or pledge are subject to all the provisions of this chapter. 


History: En. Sec. 3735, Civ. C. 1895; Codes, in State ex rel. Schatz v. District 
re-en. Sec. 5709, Rev. C. 1907. Cal. Civ. C. Court, 40 Mont. 173, 176, 105 Pac. 554; as 
Sec. 2877. Field Civ. C. Sec. 1586. section 5709, Revised Codes, in Berkin v. 


SAE 
Cited or applied as section 5709, Revised Tcaleys oe Mons,.208;:402, 158. Pac. 1020. 
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8225. Lien—How created. A lien is created: 


1. By contract of the parties; or, 


2. By operation of law. 


History: En. Sec. 3740, Civ. C. 1895; 
Sec. 2881. Field Civ. C. Sec. 1587. 


8226. No lien for claim not due. 


re-en. Sec. 5710, Rev. 


C. 1907. Cal. Civ. C. 


No lien arises by mere operation of 


law until the time at which the act to be secured thereby ought to be 


performed. 


History: En. Sec. 3741, Civ. C. 1895; 
Sec. 2882. Field Civ. C. Sec. 1588. 


re-en. Sec. 5711, Rev. C. 1907. Cal. Civ. C. 


8227. Lien on future interest. An agreement may be made to create 
a lien upon property not yet acquired by the party agreeing to give the 


lien, or not yet in existence. 


In such ease the lien agreed for attaches 


from the time when the party agreeing to give it acquires an interest in 
the thing, to the extent of such interest. 


History: En. Sec. 3742, Civ. C. 1895; 


re-en. Sec. 5712, Rev. C. 1907. Cal. Civ. C. 


Sec. 2883. Field Civ. C. Sec. 1589. 


While, independently of statute, one can- 
not sell or mortgage personal property not 
in existence, or in which he has no present 
interest, property which has a potential 
existence may be mortgaged or hypothe- 
eated. Isbell v. Slette, 52 Mont. 156, 160, 
155 Pac. 503. 

Annual crops.have a potential existence 
even before they are planted, and the 
owner, or one rightfully in possession, of 
land has a mortgagable interest in the 


8228. Lien may be created by contract. 


crops thereafter to be planted thereon, 
the lien of such mortgage not attaching 
until they are planted, and being limited 
to the interest which the mortgagor has. 
Isbell v. Slette, 52 Mont. 156,160, 155 
Pae. 503. 

A mortgage on crops yet to be planted 
is, in effect, nothing more than an execu- 
tory contract that may become executed 
when the crops are planted and the lien 
attaches, but which may be defeated if, 
for any reason, the mortgagor violates 
good faith and fails or refuses to plant 
the crops. Isbell v. Slette, 52 Mont. 156, 
161, 155 Pace. 503. 


A lien may be created by 


contract, to take immediate effect, as aA for the performance of 


obligations not then in existence. 


History: En. Sec. 3743, Civ. C. 1895; 
Sec. 2884. Field Civ. C. Sec. 1590. 


' 8229, Lien, or contract for lien, transfers no title. 


re-en. Sec, 5713, Rev. G. 1907. Cal. Civ. C. 


Notwithstanding 


an agreement to the contrary, a len, or a contract for a lien, transfers no 
title to the property subject to the lien. 


History: En. Sec. 3750, Civ. C. 1895; 
re-en. Sec. 5714, Rev. C. 1907. Cal. Civ. C. 
Sec. 2888. Field Civ. C. Sec. 1591. 


A chattel mortgage creates a lien only, 
and, therefore, does not pass title from 
the mortgagor to the mortgagee. Bennett 
Bros. Co. v. Fitchett, 24 Mont. 457, 467, 
62 Pac. 780; Mueller v. Renkes, 31 Mont. 


100, 103, 77 Pac. 512; Demers v. Graham, 
36 Mont. 402, 404, 93 Pace. 268. 

A chattel mortgage upon cows, in which 
no mention was made of their increase, did 
not cover their calves, in gestation at 
the time of the execution of the mortgage, 
but born prior to foreclosure. Demers vy. 
Graham, 36 Mont. 402, 404, 93 Pac. 268. 


8230. Certain contracts void. All contracts for the forfeiture of prop- 
erty subject to a lien, in satisfaction of the obligation secured thereby, 
and all contracts in restraint of the right of redemption from a lien, are 


void. 


History: En. Sec. 3751, Civ. C. 1895; 


re-en. Sec. 5715, Rev. C. 1907. Cal. Civ. C. 
Sec. 2889. Based on Field Civ. C. Sec. 


1592. 


Where, under a contract of sale of prop- 
erty, whether real of personal, cancella- 
tion of which, with forfeiture of an ad- 
vance payment, was sought because of 
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breach by the vendee in failing to make 
a deferred payment, the legal title re- 
mained in the vendor though possession 
was delivered to the vendee. Cook-Rey- 
nolds v. Chipman, 47 Mont. 289, 298, 133 
Pac. 694, 

The “right of redemption,” all contracts 
in restraint of which are, under the stat- 


8231. 


OF LIENS. [8231-8236 


ute, void, is a misapplication of terms as 
used in this section, equity of redemption 
being intended. Banking Corp. of Mon- 
tana v. Hein, 52 Mont. 238, 240, 156 Pace. 
1085. 

Cited or applied as section 5715, Revised 
Codes, in Dunne v. Yund, 52 Mont. 24, 32, 
155 Pace. 273. 


Creation of lien does not imply personal obligation. The creation 


of a lien does not of itself imply that any person is bound to perform 
the act for which the lien is a security. 


History: En. Sec. 3752, Civ. C. 1895; 
re-en. Sec. 5716, Rev. C. 1907. Cal. Civ. C. 
Sec. 2890. Field Civ. C. Sec. 1593. 


does not thereby become personally liable 
for the payment of the indebtedness de- 
scribed in the mortgage. Mueller v. Ren- 


The purchaser of mortgaged real estate kes, 3) Mont: 100, 108,77 Pac. 512. 

8232. Extent of lien. The existence of a lien upon property does not 
of itself entitle the person in whose favor it exists to a lien upon the same 
property for the performance of any other obligation than that which the 
lien originally secured. 


History: En. Sec. 3753, Civ. C. 1895; 
Sec. 2891. Field Civ. C. Sec. 1594. 


8233. Creditor may enforce obligation. The existence of a lien, as 
security for the performance of an obligation, does not affect the right of 
the creditor to enforce the obligation without regard to the lien. 


History: En. Sec. 3754, Civ. C. 1895; Cited or applied as section 3754, Civil 
re-en. Sec. 5718, Rev. C. 1907. Field Civ. Code, in Brophy v. Downey, 26 Mont. 252, 
C. Sec. 1595. d 261, 67 Pac. 312. 


re-en. Sec. 5717, Rev. C. 1907. Cal. Civ. C. 


8234. Holder of lien not entitled to compensation. One who holds 
property by virtue of a lien thereon is not entitled to compensation from 
the owner thereof for any trouble or expense which he incurs respecting 
it, except to the same extent as a borrower, under sections 7710 and 7711. 


History: En. Sec. 3755, Civ. C. 1895; re-en. Sec. 5719, Rev. C. 1907. Cal. Civ. C. 
Sec. 2892. Field Civ. C. Sec. 1596. 


CHAPTER 84. 
PRIORITY OF LIENS. 


Section 8235. Priority of Liens. 
8236. Priority of Mortgage for Price. 
8237. Order of Resort to Different Funds. 


8235. Priority of liens. Other things being equal, different liens upon 
the same property have priority according to the time of their creation. 


History: En. Sec. 3770, Civ. C. 1895; Sec. 2897. Based on Field Civ. C. Sec. 
re-en. Sec. 5720, Rev. C. 1907. Cal. Civ. C. 1597. 


8236. Priority of mortgage for price. Except as otherwise provided 
by law, a mortgage given for the price of real property, at the time of — 
its conveyance, has priority over all other liens created against the pur- 
chaser, subject to the operation of the recording laws. 


History: En. Sec. 3771, Civ. C. 1895; 
re-en. Sec. 5721, Rev. C. 1907. Cal. Civ. C. 
Sec. 2898. 


One who advances money for the pur- 
chase price of property acquires an interest 
therein superior to the lien claims for the 


Ld 


8237, 8238] 


price of the construction of buildings 
thereon even though work on the buildings 
was commenced prior to such advancement. 


LIENS. 


[Part V 


gage and other liens, see note in Ann. Cas. 
1916C, 946. 
Whether money loaned to improve land 


Soliri v. Fasso, 56 Mont. 400, 411, 185 Pac. 


Bees is part of the purchase price within rule 


that a purchase-money lien takes priority 
over homestead rights, see note in 41 L. 
RANI GN On) esos 


Priority between purchase-money mort- 


8237. Order of resort to different funds. Where one has a lien upon 
several things, and other persons have subordinate liens upon, or interests 
in, some but not all of the same things, the person having the prior hen, 
if he can do so without risk of loss to himself, or of injustice to other 
persons, must resort to the property in the following order, on the demand 


of any party interested: 


1. To the things upon which he has an exclusive lien; 
2. To the things which are subject to the fewest subordinate liens; 
3. In like manner inversely to the number of subordinate liens upon 


the same thing; and, 


4. When several things are within one of the foregoing classes, and 
subject to the same number of liens, resort must be had: 
First—To the things which have not been transferred since the prior 


lien was created ; 


Second—To the things which have been so transferred without a 


valuable consideration; and, 


Third—To the things which have been so transferred for a valuable 
consideration in the inverse order of the transfer. 


History: En. Sec. 3772, Civ. C. 1895; 
re-en. Sec. 5722, Rev. C. 1907. Cal. Civ. C. 
Sec. 2899. Based on Field Civ C. Sec. 
1599. 


Cited or applied as section 3772, Civil 
Code, in .Vincent v. Vineyard, 24 Mont. 
207, 218, 61 Pace. 131. 


CHAPTER 85. 
REDEMPTION FROM LIENS—EXTINOTION OF LIENS. 


Section 8238. Right to Redeem. 


Lien Deemed Accessory to the Act Whose Performance It Secures. 


Lien Extinguished by Lapse of Time Under Statute of Limitations, 


8239. Rights of Inferior Lienor. 

8240. Redemption From Lien—How Made. 
8241. 

8242. Extinction by Sale or Conversion. 
8243. 

8244. Effect of Partial Performance. 

8245. When Restoration Extinguishes Lien. 


8238. Right to redeem. Every person, having an interest in property 
subject to a lien, has a right to redeem it from the lien, at any time after 
the claim is due, and before his right of redemption is foreclosed. 


History: En. Sec. 3780, Civ. C. 1895; 
re-en. Sec. 5723, Rev. C. 1907. Cal. Civ. C. 
Sec. 2903. 


Where no proceedings were ever insti- 
tuted for foreclosure of a mortgage, the 
mortgagor, in bringing an action to re- 
-deem four years after the mortgagee went 
into possession, was not guilty of such 
laches as to deprive him of the right to 
relief. Grogan v. Valley Trading Co., 30 
Mont. 229, 236, 76 Pac. 211. 

Under the statute a person interested in 
property subject to a lien has a right of 


redemption at any time after the claim 
is due and before that right is foreclosed; 
but this has no applieation to a case 
where an absolute deed is, long after its 
delivery, and after the death of the gran- 
tee and the settlement and distribution 
of his estate, claimed for the first time 
to have been a mortgage. Riley v. Black- 
er, 51 Mont. 364, 371, 152 Pac. 758. 
While in the case of a confessed or 
ascertained mortgage the rule obtains as 
declared by this section, it is not control- 
ling in a suit in which it is sought to 
establish by oral evidence that a deed 
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absolute in form is in fact a mortgage, 
but in such an action the defense of laches 
may be interposed. Riley v. Blacker, 51 
Mont. 364, 371, 152 Pac. 758. 

Cited or applied as section 5723, Revised 
Codes, in State ex rel. Schatz v. District 
Court, 40 Mont. 173, 176, 105 Pac. 554; 


REDEMPTION AND EXTINCTION. 


[8239-8243 


Banking Corp. of Montana v. Hein, 52 
Mont. 238, 240, 156 Pac. 1085; in Harring- 
ton v. Butte & Superior Copper Co., 52 
Mont. 263, 278, 157 Pac. 181. 


Right to redeem as incident of mort- 
gage, see note in Ann. Cas. 1912D, 959. 


8239. Rights of inferior lienor. One who has a lien inferior to another, 


upon the same property, has a right: 


1. To redeem the property in the same manner as its owner might 


from the superior lien; and, 


2. To be subrogated to all the benefits of the superior lien, when 
necessary for the protection of his interests, upon satisfying the claim 


secured thereby. 


History: En. Sec. 3781, Civ. C. 1895; 
re-en. Sec. 5724, Rev. C. 1907. Cal. Civ. C. 
Sec. 2904. Field Civ. C. Sec. 1601. 


8240. Redemption from lien—How made. 


Cited or applied as section 5724, Revised 
Codes, in Soliri v. Fasso, 56 Mont. 400, 412, 
185 Pac. 322. 


Redemption from a lien is 


made by performing, or offering to perform, the act for the performance 
of which it is a security, and paying, or offering to pay, the damages, if 
any, to which the holder of the lien is entitled for delay. 


History: En. Sec. 3782, Civ. C. 1895; 
re-en. Sec. 5725, Rev. C. 1907. Cal. Civ. C. 
Sec. 2905. Field Civ. C. Sec. 1602. 


Cited or applied as section 5725, Revised 
Codes, in Banking Corp. of Montana v. 
Hein, 52 Mont. 238, 240, 156 Pac. 1085. 


8241. Lien deemed accessory to the act whose performance it secures. 


A lien is to be deemed accessory to the act for the performance of which 
it is a security, whether any person is bound for such performance or not, 
and is extinguishable in like manner with any other accessory obligation. 


History: En. Sec. 3790, Civ. C. 1895; 
re-en. Sec. 5726, Rev. C. 1907. Cal. Civ. C. 
Sec. 2909. 


Cited or applied as section 3790, Civil 
Code, in Mueller v. Renkes, 31 Mont. 100, 
103, 77 Pac. 512. 


8242. Extinction by sale or conversion. The sale of any property on 
which there is a lien, in satisfaction of the claim secured thereby, or in 
case of personal property, its wrongful conversion by the person holding 
the lien, extinguishes the lien thereon. 


History: En. Sec. 3791, Civ. C. 1895; 
re-en. Sec. 5727, Rev. C. 1907. Cal. Civ. C. 
Sec. 2910. Field Civ. C. Sec. 1604. 


Upon the face of it, the meaning of this 
section seems to be that, in order to be 
effective to extinguish the lien of the 
mortgage, a sale by the mortgagor to the 
mortgagee must be for that purpose, and 
that the evidence of the sale—the convey- 
ance—must disclose the fact. The sale 
must be “in satisfaction of the claim se- 
cured” by the lien. Dubbels v. Thompson, 
49 Mont. 550, 555, 143 Pac. 986. 

It would seem to have been the purpose 


of the legislature in enacting this section 
to leave open to inquiry the status of the 
mortgage lien in every case in which the 
evidence of the sale does not express upon 
its face the intention of it. Upon this 
assumption, a deed from the mortgagor 
to the mortgagee, not expressing the pur- 
posé of it, leaves the record equivocal in 
meaning, and persons taking the title 
from the mortgagee are bound at their 
peril to ascertain by inquiry whether the 
conveyance was intended as a final adjust- 
ment of the rights of the parties. Dubbels 
v. Thompson, 49 Mont. 550, 555, 143 Pac. 
986. 


8243. Lien extinguished by lapse of time under statute of limitations. 
A lien is extinguished by the lapse of the time within which, under the 
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provisions of the Code of Civil Procedure, an action can be brought upon 


the principal obligation. 
History: En. Sec. 3792, Civ. C. 1895; 


Te-en. Sec. 5728, Rev. C. 1907. Cal. Civ. C. 


Sec. 2911. Field Civ. C. Sec. 1605. 


This section is made directly applicable 
to mortgages by section 8224. Berkin v. 
Healy, 52 Mont. 398, 402, 158 Pac. 1020. 

While, in the absence of legislation de- 
claring a different rule, the lien of a mort- 
gage on real property is not extinguished 
by the lapse of the period fixed by the 


statute within which an action to enforce 
payment of the debt may be brought and 
prosecuted to a successful termination, 
such lien is extinguished by the provisions. 
of this section. Berkin v. Healy, 52 Mont. 
398, 401, 158 Pac. 1020. 

Gited or applied as section 5728, Revised 
Codes, in Strong v. Butte C. & B. Copper 
Corpn., 54 Mont. 584, 586, 172 Pac. 1033. 

Cited or applied as section 5728, Revised 
Codes, in Cullen vy. Reed, 220 Fed. 356, 357. 


8244. Effect of partial performance. The partial performance of an 
act secured by a lien does not extinguish the lien upon any part of the 
property subject thereto, even if it is divisible. 


History: En. Sec. 3793, Civ. C. 1895; re-en. Sec. 5729, Rev. C. 
Sec. 2912. Field Civ. C. Sec. 1606. 


1907. Cal. Civ. C. 


8245. When restoration extinguishes lien. The voluntary restoration 
of property to its owner by the holder of a lien thereon, dependent upon 
possession, extinguishes the lien as to such property, unless otherwise 
agreed by the parties, and extinguishes it, notwithstanding any such 
agreement, as to creditors of the owner and persons subsequently acquiring 
a title to the property, or a lien thereon, in good faith, and for a good 
consideration. 


History: En. Sec. 3794, Civ. C. 1895; 
Sec. 2913. 


re-en. Sec. 5730, Rev. C. 
Based on Field Civ. C. Sec. 1607. 


1907. Cal. Civ. C. 


CHAPTER 86. 
MORTGAGES IN GENERAL. 


Section 8246. Mortgage Defined. 


Transfer of Interest—When Mortgage, When Pledge. 
Transfer Made Subject to Defeasance May Be Proved. 


Mortgage Does Not HEntitle Mortgagee to Possession. 


Recording Assignment of Mortgage Not Notice to Mortgagor. 


8247. Property Adversely Held May Be Mortgaged. 
8248. Lien of a Mortgage—When Special. 

8249. 

8250, 

8251. \ Mortgage—On What a Lien. 

8252. 

8253. Mortgage Not a Personal Obligation. 

8254. Waste. 

8255. Subsequently Acquired Title Inures to eee 
8256. Foreclosure. 

8257. Power of Sale. 

8258. Power of Attorney to Execute. 

8259. Recording Assignment of Mortgage. 

8260. 

8261. 


Mortgage Passes by Assignment of Debt. 


8246. Mortgage defined. Mortgage is a contract by which specifi¢ 
property is hypothecated for the performance of an act, without the 


necessity of a change of possession. 


History: En. Sec. 3810, Civ. C. 1895; 
re-en. Sec. 5731, Rev. C. 1907. Cal. Civ. C. 
Sec. 2920. Field Civ. C. Sec. 1608. 


A mortgage itself does not create or 
alienate an estate in real property, but is a 
mere security for the payment of a debt 
or the discharge of an obligation. A mort- 


gage is a conveyance of only a chattel 
interest. Gallatin County v. Beattie, 3 
Mont. 173, 175; Holland v. Board of Com- 
missioners, 15 Mont. 460, 461, 39 Pac. 575; 
State ex rel. Cruse Savings Bank v. Gil- 
liam, 18 Mont. 94, 101, 44 Pac. 394, 45 Pac. 
661; Hull v. Diehl, 21 Mont. 71, 78, 52 Pac. 
782; Wilson v. Pickering, 28 Mont. 435, 
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440, 72 Pac. 821; Swain v. McMillan, 30 
Mont. 433, 439, 76 Pac. 942; Mueller v. 
Renkes, 31 Mont. 100, 102, 77 Pac. 512; 
Cornish vy. Woolverton, 32 Mont. 456, 475, 
81 Pace. 4. 

Under the statutes of the territory and 
state, a mortgage has never possessed any 
of the characteristics of a sale; it has 
been considered a mere lien, fixed on prop- 
erty by contract of the parties, to secure 
the payment of a particular obligation or 
the performance of a particular act. 
Davidson v. Wampler, 29 Mont. 61, 68, 74 
Pac. 82. 

A mortgage does not create an estate in 
real property. Swain v. McMillan, 30 
Mont. 433, 439, 76 Pac. 943. 

A mortgage is a conveyance within the 
meaning of the record laws of this state, 
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though it is a conveyance of a chattel 
interest only. Title to it passes to an 
assignee by assignment of the debt or 
obligation secured by it, as the mortgage 
is but an incident, a security, and, inde- 
pendent of the debt, has no assignable 
quality. ‘Such an assignment is a mere 
nullity. Cornish v. Woolverton, 32 Mont. 
456, 475, 81 Pac. 4. 

Where property is sold under a contract 
that title shall remain in the seller until 
the purchase price is paid, the seller does 
not have a mortgage or lien upon the prop- 
erty within the attachment statute. State 
ex rel. Malin-Yates Co. v. Justice of Peace 
Court, 51 Mont. 133, 139, 149 Pac. 709. 

Cited or applied as section 5731, Revised 
Codes, in Thomas y. Thomas, 44 Mont. 
102, T1019 Pac. 283: 


8247. Property adversely held may be mortgaged. A mortgage may 
be created upon property held adversely to the mortgagor. 


History: En. Sec. 3811, Civ. C. 1895; 
Sec. 2921. Field Civ. C. Sec. 1614. 


re-en. Sec. 5732, Rev. C. 1907. Cal. Civ. C. 


8248. Lien of a mortgage—When special. The lien of a mortgage is 


special, unless otherwise expressly agreed, and is independent of possession. 


History: En. Sec. 3812, Civ. C. 1895; Cited or applied as section 3812, Civil 
re-en. Sec. 5733, Rev. C. 1907. Cal. Civ. C. Code, in Swain v. McMillan, 30 Mont. 433, 
Sec. 2923. Field Civ. C. Sec. 1609. 439, 76 Pac. 943. 


8249. Transfer of interest—When mortgage, when pledge. Every 
transfer of an interest in property, other than in trust, made only as a 
security for the performance of another act, is to be deemed a mortgage, 
except when in the case of personal property it is accompanied by actual 
change of possession, in which case it is deemed a pledge. 


History: En. Sec. 3813, Civ. C. 1895; Sec. 2924. Based on Field Civ. C. Sec. 
Te-en. Sec. 5734, Rev. C. 1907. Cal. Civ. C. 1610. 


8250. Transfer made subject to defeasance may be proved. The fact 
that a transfer was made subject to defeasance on a condition, may, for 
the purpose of showing such transfer to be a mortgage, be proved (except 
as against a subsequent purchaser or encumbrancer for value and without 
notice), though the fact does not appear by the terms of the instrument. 


History: En. Sec. 3814, Civ. C. 1895; re-en. Sec. 5735, Rev. C. 1907. Cal. Civ. C. 
Sec. 2925. Field Civ. C. Sec. 1612. 


8251. Mortgage—On what a lien. A mortgage is a lien upon every- 
thing that would pass by a grant of the property. 


History: En. Sec. 3815, Civ. ©. 1895; 
re-en. Sec. 5736, Rev. C. 1907. Cal. Civ. C. 
Sec. 2926. Based on Field Civ. C. Sec. 
1617. 


This section applies to both real estate 
and chattel mortgages. -Demers v.’Graham, 
36 Mont. 402, 408, 93 Pac. 268. 

A chattel mortgage upon cows, in which 
no mention was made of their increase, did 
not cover their calves, in gestation at the 


lad 


time of the execution of the mortgage, but 
born prior to foreclosure. Demers v. Gra- 
ham, 36 Mont. 402, 408, 93 Pac. 268. 

A mortgagor contracts, either expressly 
or by implication, that the mortgaged 
property may be sold to satisfy his debt. 
Thomas v. Thomas, 44 Mont. 102, 110, 119 
Pace. 283. 

Cited or applied as section 3815, Civil 
Code, in Bennett Bros. Co. v. Fitchett, 
24 Mont. 457, 467, 62 Pac. 780. 
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8252. Mortgage does not entitle mortgagee to possession. A mortgage 
does not entitle the mortgagee to the possession’ of the property, unless 
authorized by the express terms of the mortgage; but after the execution 


of the mortgage, the mortgagor may agree to such change of possession 


without. a new consideration. 
History: En. Sec. 3816, Civ. C. 1895; 


re-en. Sec. 5737, Rey. C. 1907. Cal. Civ. C. 


Sec. 2927. Based on Field Civ. C. Sec. 


1620. 


8253. Mortgage not a personal obligation. 


Cited or applied as section 3816, Civil 
Code, in Demers v. Graham, 36 Mont. 402, 
408, 93 Pac. 268. 


A mortgage does not bind 


the mortgagor personally to perform the act for the performance of which 
it is a security, unless there is an express covenant therein to that effect. 


History: En. Sec. 3817, Civ. C. 1895; 
re-en. Sec. 5738, Rev. C. 1907. Cal. Civ. C. 
Sec. 2928. 


8254. Waste. 


Cited or applied as section 3817, Civil 
Code, in Mueller v. Renkes, 31 Mont. 100, 
103, 77 Pac. 512. 


No person whose interest is subject to the len of a 


mortgage may do any act which will substantially impair the mortgagee’s 


security. ; 


History: En. Sec. 3818, Civ. C. 1895; 
re-en. Sec. 5739, Rev. C. 1907. Cal. Civ. C. 
Sec. 2929. 


Right of lienor or creditor to restrain 
waste by owner of realty, see note in 13 
Ann. Cas. 89. 


8255. Subsequently acquired title inures to mortgagee. 


Right of mortgagee to injunction to pre- 
vent injury to trees or timber, see notes 
in 11 Ann. Cas. 460, 43 L. R. A. (N. 8.) 
268. 

Remedies of mortgagee against impair- 
ment of security, see note in 43 A. S. R. 
432. 


Title acquired 


by the mortgagor subsequent to the execytion of the mortgage inures to 
the mortgagee as security for the debt, in like manner as if acquired before 


the execution. 


Related section: 6867. 

History: En. ‘Sec. 3819, Civ. C. 1895; 
re-en. Sec. 5740, Rev. C. 1907. Cal. Civ. C. 
Sec. 2930. 


Mortgage of after-acquired property and 
of property having only a potential ex- 
istence, see notes in 46 Am. Dec. 712, 109 
A. 8. BR. 510. 


8256. Foreclosure. 


Right of mortgagor or those claiming 
through or under him, to set up outstand- 
ing title or acquire outstanding title to 
defeat the mortgagor, see note in L. R. A. 
1918B, 734. 

Validity of mortgage, other than rail- 
road mortgage, covering after-acquired 
property, see note in 21 L. R. A. (N. 8.) 
843. 


A mortgagee may foreclose the right of redemp- 


tion of the mortgagor in the manner prescribed by the Code of Civil 


Procedure. 


History: En. Sec. 3820, Civ. C. 1895; re-en. Sec. 5741, Rev. C. 1907. Cal. Civ. C. 


Sec. 2931. 


8257. Power of sale. 


A power of sale may be conferred by a mortgage 


upon the mortgagee or any other person, to be exercised after a breach 
of the obligation for which the mortgage is a security. 


Related sections: 8286, 9470, 9495. 

History: En. Sec. 3821, Civ. C. 1895; 
re-en. Sec. 5742, Rev. C. 1907. Cal. Civ. C. 
Sec. 2932. Field Civ. C. Sec. 1615. 


An attorney in fact, under a general 
power of attorney to sell, convey, and 
mortgage the grantor’s property, may 


secure the payment of his grantor’s debt 
by executing a trust deed conveying the 
grantor’s property, and authorizing the 
trustee or his successor in trust to sell the 
same in case of non-payment of the indebt- 
edness. Muth v. Goddard, 28 Mont. 237, 
252, 72. Pac. 621. 


A mortgagor contracts, either expressly 
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or by implication, that the mortgaged prop- 
erty may be sold to satisfy his debt. 
Thomas v. Thomas, 44 Mont. 102, 110, 119 
Pac. 283. 

A mortgagee may execute a power of 
sale contained in a chattel mortgage, and 
it is not necessary for him to call upon the 
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sheriff to make the sale, nor to proceed by 
an action to foreclose. Kinsman v. Stan- 
hope, 50 Mont. 41, 48, 144 Pac. 1083. 


Sales under power in mortgage or trust 
deed, see note in 92 A. S. R. 574. 


8258. Power of attorney to execute. A power of attorney to execute 
a mortgage must be in writing, subscribed, acknowledged, or proved, 
certified, and recorded in like manner as powers of attorney for grants 


of real property. 


History: En. Sec. 3822, Civ. C. 1895; 
re-en. Sec. 5743, Rev. C. 1907. Cal. Civ. C. 
Sec. 2933. , 


When power to mortgage property con- 
ferred, see note in 50 Am. Rep. 548. 


8259. Recording assignment of mortgage. 


Whether powers of attorney construed as 
limited to property then owned by prin- 
cipal, see note in 35 A. S. R. 593. 

Rights and duties of life tenant with 
power to mortgage, see notes in 2 A. L. R. 
1273, 1316. 


An assignment of a mort- 


gage may be recorded in like manner as a mortgage, and such record 
operates as notice to all persons subsequently deriving title to the 


mortgage from the assignor. 


History: En. Sec. 3823, Civ. C. 1895; 
re-en. Sec. 5744, Rey. C. 1907. Cal. Civ. C. 
Sec. 2934. 


The record of the assignment of a mort- 
gage is notice to a purchaser from the 
mortgagor, so that payments by him to 
the assignor are at his own risk, especially 
in the absence of any showing that when 


the payments were made the assignor was 
in possession of the note which the mort- 
gage secured. Cornish v. Woolverton, 32 
Mont. 456, 476, 81 Pac. 4. 


Application of recording acts to assign- 
ment, of mortgages, see notes in 5 Ann. 
Cas. 339, Ann. Cas. 1914C, 753. 


8260. Recording assignment of mortgage not notice to mortgagor. 
When the mortgage is executed as security for money due, or to become 
due, on a promissory note, bond, or other instrument, designated in the 
mortgage, the record of the assignment of the mortgage is not, of itself, 
notice to a mortgagor, his heirs, or personal representatives, so as to 
invalidate any payment made by them, or either of them, to the person 


holding such note, bond, or other instrument. 


History: En. Sec. 3824, Civ. C. 1895; 
re-en. Sec. 5745, Rey. C. 1907. Cal. Civ. C. 
Sec. 2935. 


Cited or applied as section 3824, Civil 


8261. Mortgage passes by assignment of debt. 


Code, in Cornish v. Woolverton, 32 Mont. 
456, 476, 81 Pac. 4. 


Assignment of mortgage and its effect, 
see note in 14 Am. Dee. 512. 


The assignment of a 


debt secured by mortgage carries with it the security. 


History: En. Sec. 3825, Civ. C. 1895; 
re-en. Sec. 5746, Rev. C. 1907. Cal. Civ. C. 
Sec. 2936. 


Where there is no written evidence of 
the debt or obligation, the mortgage is 
evidence both of the debt and the security 
for its payment. Nevertheless the debt is 
the principal thing, and the title to the 
mortgage must follow an assignment of it. 
Cornish v. Woolverton, 32 Mont. 456, 476, 
81 Pace. 4. 


A mortgage given to secure the payment 
of a note is but an incident, and passes to 
the assignee of the note. Cornish v. Wool- 
verton, 32 Mont. 456, 471, 81 Pac. 4; North- 
western Improvement Co. v. Rhoades, 52 
Mont. 428, 434, 158 Pac. 832. 


Right of one paying indebtedness to 
have assignment of mortgage, see note in 
Ann, Cas. 1914B, 562. 
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CHAPTER 87. 
MORTGAGES OF REAL PROPERTY. 


Section 8262. What Real Property May Be Mortgaged. 


8263. Form of Mortgage. 

8264. Mortgage Renewed or Extended by Writing. 

8265. Defeasance, to Affect Grant Absolute on Its Face, Must 
’ Be Recorded. 

8266. May Be Recorded. 

8267. Period of Lien of Mortgage—Extension. 

8268. Satisfaction of Mortgage. 

8269. Same—Certificate of Payment or Discharge. 

8270. Record of Satisfaction. 

8271. Satisfaction of Mortgage. 

8272. Repealing Clause. 

8273. Certain Corporate Mortgages—How Governed. 

8274. Execution Satisfaction Mortgage Under Special Act. 


8262. What real property may be mortgaged. Any interest in real 
property which is capable of being transferred may be mortgaged. 


History: En. Sec. 3840, Civ. C. 1895; For articles on ‘‘Mortgages,” see Cal. 
re-en. Sec. 5747, Rev. C. 1907. Cal. Civ. C. Jur. and 19 R. C. L. 225. 
Sec. 2947. 


8263. Form of mortgage. A mortgage of real property may be made 
in substantially the following form: 

“This amorteave). made thes. thmtey acct Cay Ol Tht een es , In the year 
ign » bytArBy of. oso. 2. eh, Morteagor AO sAD Marae nner ar Ue 
gagee, witnesseth: 

‘“‘That the mortgagor mortgages to the mortgagee (here describe the 
property), as security for the payment to him of................. dollars, 
on’*or: belore) the, Gasca ke iY OF poemectercas » in the-veat. ee ae , with 
interest thereon (or as security for the payment of an obligation, describ- 
ing it,-ete.). A. B.”’ 

History: En. Sec. 3841, Civ. C. 1895; re-en. Sec. 5748, Rev. C. 1907. Cal. Civ. C. 
Sec. 2948. 


8264. Mortgage renewed or extended by writing. A mortgage of real 
property can be created, renewed, or extended, only by writing, with 
the formalities required in the case of a grant of real property. 


History: En. Sec. 3842, Civ. C. 1895; 
re-en. Sec. 5749, Rev. C. 1907. Cal. Civ. C. 
Sec. 2922. Field Civ. C. Sec. 1623. 


This section has no application to a 
mortgage on real estate renewed by exten- 
sion of the note which it secured in 1890. 
Wilson v. Pickering, 28 Mont. 435, 439, 72 
Pac. 821. 

Since the renewal or extension of a 


mortgage requires a writing as formal as 
one granting real property, no extension of 
the hen is effected by a mere payment on 
account of the debt secured, after the bar- 
ring of the latter by the statute of limita- 
tions. Berkin v. Healy, 52 Mont. 398, 402, 
158 Pac. 1020. 

Cited or applied as section 5749, Revised 
Codes, in Ringling v. Smith River Develop- 
ment Co., 48 Mont. 467, 476, 138 Pac. 1098. 


8265. Defeasance, to affect grant absolute on its face, must be recorded. 
When a grant of real property purports to be an absolute conveyance, but 
is intended to be defeasible on the performance of certain conditions, such 
grant is not defeated or affected as against any person other than the © 
grantee or his heirs or devisees, or persons having actual notice, unless an 
instrument of defeasance, duly executed and acknowledged, shall have 
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been recorded in the office of the county recorder of the county where the 


property is situated. 


History: En. Sec. 3843, Civ. C. 1895; 
re-en. Sec. 5750, Rev. C. 1907. Cal. Civ. C. 
Sec. 2950. 


The underlying principle of this rule is 
that the mortgagor, by making the mort- 
gagee the ostensible owner in fee, arms 
him with power of attorney by which he 
can convey the title, and when he has 
made a conveyance to a purchaser for 
value without notice, the mortgagor is 
fully divested of his title, and is clearly 
estopped by the deed from questioning the 
purchaser’s title. Harrington v. Butte & 
Superior Copper Co., 52 Mont. 263, 278, 
157 Pac. 181. 


Cited or applied as section 5750, Revised 
Codes, in Gibson vy. Morris State Bank, 49 
Mont. 60, 74, 140 Pac. 76. 


Absolute deeds as mortgages, see notes 
in 17 Am. Dec. 300, 129 A. S. R. 1137. 

Effect of defeasance instrument accom- 
panying absolute conveyance of land, see 
note in Ann. Cas. 1914C, 1079. 

Effect of failure to record defeasance 
accompanying absolute deed as against 
creditors of the grantee, see note in 5 
Petal (Ne Sa 387: 

Construction of absolute deed as mort- 
gage in favor of third person, see notes 
TANT eCas Lol (Cs O10 IT Ope 9S aio Oe 


8266. May be recorded. Mortgages of real property may be acknowl- 
edged or proved, certified, and recorded in like manner and with like 
effect as grants thereof. 


History: En. Sec. 3844, Civ. C. 1895; re-in. Sec. 5751, Rev. C. 1907. 
Sec. 2952. 


Cal. Civ. C. 


8267. Period of lien of mortgage—Extension. Every mortgage of real 
property made, acknowledged, and recorded, as provided by the laws of 
this state, is thereupon good and valid as against the creditors of the 
mortgagor or owner of the land mortgaged, or subsequent purchasers or 
encumbrancers, from the time it is so recorded until eight years after the 
maturity of the entire debt or obligation secured thereby, and no longer, 
unless the mortgagee, his heirs, executors, administrators, representatives, 
successors, or assigns shall, within sixty days after the expiration of said 
eight years, file in the office of the county clerk and recorder where said 
mortgage is recorded, an affidavit, setting forth the date of said mortgage, 
when and where recorded, the amount of the debt secured thereby, and 
the amount remaining unpaid, and that the said mortgage is not renewed 
for the purpose of hindering, delaying, or defrauding creditors of the 
mortgagor or owner of the land, and upon the filing of said affidavit, the 
said mortgage shall be valid against all persons for a further period of 
eight years; provided, however, that any mortgage now of record, as to 
which eight or more years from the maturity thereof have elapsed, may 
be renewed at any time within six months from the date of the approval 
of this act, by filing within said time the aforesaid affidavit with the 
county clerk of the county wherein such mortgage may be recorded. 

History: En. Sec. 1, Ch. 27, L. 1913. mortgages and harmonized therewith, 


: : : : merely limits the duration of record notice 
If, by this section, it was intended to of the lien of recorded mortgages, and, 
though “subsequent purchasers” is not 
qualified by “in good faith,” the failure of 
a mortgagee to file the required affidavit 
did not affect the lien as against a subse- 
quent purchaser, who purchased with 
actual notice of the mortgage and during 
the time that the record of the mortgage 
was constructive notice. Cullen v. Reed, 
220-Fed.-3856, 357. 


enable a mortgagee whose mortgage had 
been extinguished by lapse of time, to 
revitalize the security and impose a lien 
upon property without the owner’s consent, 
it to that extent deprives him of his prop- 
erty without due process of law, and is 
invalid. Berkin v. Healy, 52 Mont. 398, 
404, 158 Pac. 1020. 

This section, when read in connection 


with the prior law relative to recording ~- 
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8268. Satisfaction of mortgage. Any mortgage that has been or may 
be hereafter recorded may be discharged by an entry in the margin ot 
the record thereof, signed by the mortgagee or his personal representative 
or assignee, acknowledging the satisfaction of the mortgage, in the pres- 
ence of the county clerk or his deputy, who shall subscribe the same as a 
witness. Such entry shall have the same effect as a deed of release duly 
acknowledged and recorded. 


History: En. Sec. 36, p. 485, Bannack 
Stat.; re-en. Sec. 36, p. 402, Cod. Stat. 
1871; re-en. Sec. 213, 5th Div. Rev. Stat. 
1879; re-en. Sec. 271, 5th Div. Comp. Stat. 
1887; re-en. Sec. 3845, Civ. C. 1895; re-en. 
Sec. 5752, Rev. C. 1907. Cal. Civ. C. Sec. 
2938. 


Cited or applied as section 3845, Civil 


103, 77 Pac. 512; as section 5752, Revised 
Codes, in Dubbels vy. Thompson, 49 Mont. 
550, 555, 143 Pac. 986. 

‘he phrase “deed of release,’ as used in 
this section, means a writing, duly sub- 
scribed and acknowledged by the mort- 
gagee, whereby he absolves the mortgaged 
property from the len of the mortgage. 
Swain v. McMillan, 30 Mont. 433, 440, 76 


Code, in Mueller v. Renkes, 31 Mont. 100, Pac. 943. 


8269. Same—Certificate of payment or discharge. Any mortgage shall 
also be discharged upon the record thereof, by the county clerk in whose 
custody it shall be, whenever there shall be presented to him a certificate 
executed by the mortgagee, his personal representative or assignee, 
acknowledged, or proved and certified, as in this code prescribed, to 
entitle a conveyance to be recorded, specifying that. such mortgage has 


been paid or otherwise satisfied or discharged. 


History: En. Sec. 37, p. 485, Bannack 
Stat.; re-en. Sec. 37, p. 402, Cod. Stat. 
1871; re-en. Sec. 214, 5th Div. Rev. Stat. 
1879; re-en. Sec. 272, 5th Div. Comp. Stat. 
1887; re-en. Sec. 3846, Civ. C. 1895; re-en. 


8270. Record of satisfaction. 


Sec. 5753, Rev. C. 1907. Cal. Civ. C. Sec. 
2939. 
Cited or applied as section 5753, Revised 


Codes, in Dubbels v. Thompson, 49 Mont. 
550, 555, 143 Pac. 986. 


Every such certificate, and the proof 


and acknowledgment thereof, shall be recorded at full length, and a 
reference shall be made to the book containing such record, in the minutes 
of the discharge of such mortgage made by the county clerk upon the 
margin of the record thereof. 


History: En. Sec. 38, p. 485, Bannack 
Stat.; re-en. Sec. ‘88, p. 402, Cod. Stat. 
1871; re-en. Sec. 215, 5th Div. Rev. Stat. 


1887; re-en. Sec. 3847, Civ. C. 1895; re-en. 
Sec. 5754, Rev. C. 1907. Cal. Civ. C. Sec 
2940. 


1879; re-en. Sec. 273, 5th Div. Comp. Stat. 


8271. Satisfaction of mortgage. Any mortgagee or his personal repre- 
sentative or assignee, as the case may be, after the full performance of 
the conditions of the mortgage, whether before or after a breach thereof, 
who shall, for the space of thirty days after being requested, refuse or 
neglect to execute, acknowledge and deliver to the mortgagor a certificate 
of discharge or release thereof, shall be liable to the mortgagor, his heirs 
or assigns, in the sum of one hundred dollars; and also, for all actual 
damages occasioned by such neglect or refusal. When such discharge or 
release is made by the personal representative of the mortgagee, it shall 
be accompanied by a certified copy of his authority, unless such authority 
is already of record in the office of the county clerk and recorder where 
such mortgage is recorded. In case such discharge or release is made by 
an assignee, it must be accompanied by the assignment of such mortgage, 
unless such assignment is already of record in the office of the county 
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clerk and recorder where such mortgage is recorded. In the event that 
such discharge or release is executed by an attorney in fact, such discharge 
or release shall have attached to it the power of attorney under which it 
is made, unless such power of attorney is already of record in the office 
of the county clerk and recorder where such mortgage is recorded. When 
such discharge or release is executed by the heir or heirs of the mortgagee, 
such discharge or release must be accompanied by a certified copy of an 
order or decree of the court of competent jurisdiction, showing such 
authority, unless such order or decree is already of record in the office 
of the county clerk and recorder where such mortgage is recorded. For- 
eign administrators and executors may satisfy mortgages of record in 
Montana, provided, that the satisfaction of mortgages be accompanied by 
an authenticated copy of their letters of administration, or letters testa- 
mentary, with the certificate of the clerk of the court in which the 
appointment was made, that the same have not been revoked and are in 
full force, which certificate and certified copy of letters shall be presented 
and recorded in connection with the satisfaction of the mortgage. When 
so presented and recorded, they shall have the same force and effect as 
if the mortgage was satisfied by the mortgagee. . 


History: Ap. p. Sec. 39, p. 486, Ban-  re-en. Sec. 5755, Rev. C. 1907; amd. Sec. 
nack Stat.; re-en. Sec. 39, p. 402, Cod. 1, Ch. 173, L. 1921. Cal. Civ. C. Sec. 2941. 
Stat. 1871; re-en. Sec. 216, 5th Div. Rev. : : F : 

" : : Cited or applied as section 5755, Revised 
ben 3 a re SIE Ee Codes, in Degenhart vy. Cartier, 52 Mont. 
Stat. 1887; re-en. Sec. 3748, Civ. C. 1895; 102. 109, 157 Pac. 637 

E} ? 2 = 


8272. Repealing clause. All acts, and parts of acts, in conflict here- 
with are hereby repealed; provided, however, nothing herein contained 
shall be construed as affecting any cause of action or litigation now 
pending in any court in the state of Montana. 

History: En. Sec. 2, Ch. 173, L. 1921. 


8273. Certain corporate mortgages—How governed. All mortgages, 
deeds of trust, or assignments for the benefit of creditors, which include 
personal property either wholly or in part, executed by a corporation, are 
governed by the law relating to mortgages, or deeds of trust of personal 
property, and must be recorded in the office of the county clerk of every 
county where any part of said property is situated, and the same are 
valid, notwithstanding the possession of such property is retained by such 
corporation, but any such mortgages, deeds of trust, or assignments for 
the benefit of creditors must be accompanied by the affidavit of good faith 
required to accompany mortgages of personal property, which said affidavit 
may be made on behalf of any such corporation by the president, secre- 
tary, or managing agent thereof. 


History: En. Sec. 3849, Civ. C. 1895; re-en. Sec. 5756, Rev. C. 1907; amd. Sec. 1, 
Cii2, cl 2921, 


8274. Execution satisfaction mortgage under special act. Whenever 
under the provisions of sections 4680 to 4711 of these codes any mortgage 
or other security has been executed to a county or to any officers thereof, 
the county treasurer of such county is hereby authorized upon the pay- 
ment of the debt for which the security was given, to execute an 
acknowledgment of satisfaction of said mortgage or other security. In 
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case of the creation of a new county embracing the lands covered by any 
such mortgage, subsequent to the execution thereof, the county treasurer 
of such new county may execute said satisfaction in like manner and with 
the same effect as though executed by the treasurer of the county to 
which such security was originally given. 


History: En. Sec. 1, Ch. 221, L. 1921. 


CHAPTER 88. 
MORTGAGES OF PERSONAL PROPERTY. 


Section 8275. 


Property Subject to Chattel Mortgage. 
Execution—Affidavit of Good Faith—Copy of Mortgage and 


Filing of Affidavit—How Construed With Respect to Foreclosure. 


Foreclosure of Mortgages—By Action—By Sale of Property— 


8276. 
Receipt. 
8277. Execution of Mortgage by Firm of General Partners. 
8278. Filing of Mortgages in Office of County Clerk. 
8279. Duration of Liens. 
8280. Renewal of Mortgages—A fiidavit. 
8281. 
8282. Payment of Mortgaged Debt by Subsequent Mortgagees— 
Subrogation. 
8283. Attachment of Mortgaged Personal Property. 
8284. Certified Copy of Mortgage as Evidence. 
8285. To What Instruments Act Applies. 
8286. 
Indemnity Bond and Notice of Sale. 
8287. Sales—Commencement and Postponement. 
8288. Report of Sales and Filing Thereof. 
8289. Acknowledgment of Satisfaction of Mortgage. 
8290. Mortgage on Growing Crop, and the Lien Thereof. 
8291. 


8275. Property subject to chattel mortgage. 


Removal of Mortgaged Property Constitutes Crime—Exceptions. 


Any interest in personal 


property which is capable of being transferred may be mortgaged. 


History: En. Sec. 3860, Civ. C. 1895; 
re-en. Sec. 5757, Rev. C. 1907; re-en. Sec. 
1, Ch. 86, L. 1913. Cal. Civ. C. Secs. 2955- 
2973. 

Note.—Earlier acts concerning chattel 
mortgages were sections 1 to 8, pp. 339 and 
340, Bannack Statutes; re-enacted as sec- 
tions 1 to 9, pp. 526 and 527, Codified Stat- 
utes 1871; re-enacted with addition of one 
section relative to disposal of mortgaged 
property as sections 899 to 908, Fifth Di- 
vision Revised Statutes 1879; repealed and 
new law enacted as sections 1 to 14, pp. 
3 to 6, Laws of 1881; amended as sections 
1 and 2, p. 54, Laws of 1885. The forego- 
ing as amended by act’ of March 5, 1887, 
and March 10, 1887, appeared as sections 
1538 to 1555, Fifth Division Compiled Stat- 
utes 1887; superseded by sections 3860 to 
3876, Civil Code 1895. 


Whether a transaction was intended as a 
sale, or merely as security for a loan, is a 
question of fact, and is properly submitted 
to the jury. Rairden v. Hedrick, 46 Mont. 
510, 516, 129 Pac. 498. 

The provisions governing the mortgaging 
of personal property are for the protection 
of creditors and subsequent purchasers and 
encumbrancers in good faith for value. 
Rairden v. Hedrick, 46 Mont. 510, 514, 129 
Pac. 498. 

Cited or applied as section 3860, Civil . 
Code, in Noyes v. Ross, 23 Mont. 425, 440, 
59 Pac. 367; as section 5757, Revised Codes, 
in Isbell v. Slette, 52 Mont. 156, 162, 155 
Pac. 503. 


For articles on “Chattel Mortgages,” see 
Cal. Jur. and 5 BR. C. L. 380. 


8276. Execution—Affidavit of good faith—Copy of mortgage and 


receipt. 


A mortgage of personal property must be signed by the mort- 


gagor, and be acknowledged by the mortgagor before some officer qualified 
to take acknowledgments, and every such mortgage must have attached 
thereto the affidavit of the mortgagee, his agent, attorney, or other repre- 
sentative, that the same is made in good faith to secure the amount named 
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therein, and without any design to hinder, delay, or defraud creditors; 
and where there are two or more mortgagees named in a mortgage, 
whether copartners or otherwise, any one of said mortgagees may make 
such affidavit on behalf of all the mortgagees named therein. And every 
mortgagee must surrender without cost to the mortgagor, at the time of 
the execution of the mortgage, a correct copy of the original mortgage so 
signed, with acknowledgments shown thereon. And the mortgagor must 
surrender to the mortgagee a receipt, which shall be attached to the 
original mortgage, showing that the mortgagee has surrendered to him a 
copy of such mortgage, and said receipt must accompany the mortgage 
when presented to the clerk and recorder and filed therewith. Otherwise 
said mortgage shall not be filed as a chattel mortgage by the clerk and 
recorder. 


History: Ap. p. Sec. 3861, Civ. C. 1895; 
re-en. Sec. 5758, Rev. C. 1907; amd. Sec. 2, 
Ch. 86, L. 1913; amd. Sec. 1, Ch. 183, L. 
1919. 


and subsequent purchasers or encum- 
brancers; the filing imparts notice only to 
such persons. The filing of a chattel mort- 
gage on crops to be grown on land of the 
mortgagor, in the following season, does 


A bona fide subpurchaser of chattels 
takes free from the lien of an unrecorded 
mortgage, though the first purchaser had 
notice. John Caplice Co. v. Beauchamp, 
22 Mont. 258, 261, 56 Pac. 278. 

A statement, signed by all the parties 
to a chattel mortgage, but the jurat of 
which does not bear the signature or seal 
of the officer before whom it was sworn 
to, is not a sufficient compliance with the 
statute. Reynolds v. Fitzpatrick, 23 Mont. 
52, 59, 57 Pac. 452. 

It seems that in an affidavit of good 
faith, the several words “hinder,” ‘de- 
lay,” and ‘defraud’ are essential to the 


not give his lessee constructive notice of 
the mortgage. Isbell v. Slette, 52 Mont. 
156, 163, 155 Pae. 508. 

A chattel mortgage upon crops there- 
after to be planted cannot operate as an 
encumbrance upon the land where the 
crops are to be grown. Isbell v. Slette, 
52 Mont. 156, 164, 155 Pac. 503. 

Cited or applied as section 3861, Civil 
Code, before amendment, in Westheimer v. 
Goodkind, 24 Mont. 90, 99, 60 Pac. 813; 
Bennett Bros. v. Flitchett, 24 Mont. 457, 
467, 62 Pac. 780; Reynolds v. Fitzpatrick, 
28 Mont. 170, 176, 72 Pac. 510; First Nat. 
Bank of Butte v. Beley, 32 Mont. 291, 


validity of the mortgage. Reynolds v. 
Fitzpatrick, 23. Mont. 52, 61, 57 Pac. 452. 

The purpose of filing a chattel mort- 
gage is to protect only bona fide creditors 


294, 80 Pac. 256. 


Formal requisites of chattel mortgages, 
see note in 137 A. S. R. 472. 


8277. Execution of mortgage by firm of general partners. Subject to 
the provisions of the preceding section, one member of a firm of general 
partners may alone execute a mortgage of personal property on behalf of 
the firm, to secure all existing indebtedness of the firm, and a mortgage 
so executed is as valid as though executed and made by all the partners. 
In case of a corporation, the president, vice-president, secretary, assistant 
secretary, cashier, or general manager thereof may execute the mortgage, 
or make the affidavit of good faith aforesaid where the corporation is the 
mortgagee. 


History: En. Sec. 3862, Civ. C. 1895; 
Ch. 86, L. 1913. 


re-en. Sec. 5759, Rev. C. 1907; amd. Sec. 3, 


8278. Filing of mortgages in office of county clerk. Every mortgage 
of personal property, together with the affidavit hereinbefore mentioned, or 
a copy thereof certified to be correct by the officer before whom the same 
was acknowledged or verified, or by the county clerk and recorder with 
whom it is filed, must be filed in the office of the county clerk and 
recorder of the county where the property was situated at the time of 
the execution of the mortgage, and the county clerk and recorder must, 
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on receipt of such mortgage or certified copy, indorse thereon the time of 
receiving the same, and file and keep the same in his office for the inspec- 
tion of all persons, and shall enter in a book, properly ruled and kept for 
that purpose, the names of all parties, the names of the mortgagors 
alphabetically arranged, the consideration thereof, and the date of the 


maturity and the filing of the same. 


History: En. Sec. 3864, Civ. C. 1895; 
re-en. Sec. 5761, Rev. C. 1907; amd. Sec. 4, 
Ch. 86, L. 1913. 


A chattel mortgage which authorizes the 
mortgagor to retain possession, with the 
right to sell the stock of goods mortgaged 
in the ordinary and usual course of trade, 
if otherwise good, is valid, provided it 
appears therein that such sales are to be 
for the benefit of the mortgagee, and the 
mortgagor is to account to the mort- 
gagee for the proceeds of the sales. Noyes 
v. Ross, 23 Mont. 425, 440, 59 Pac. 367. 

A chattel mortgage is not on its face 
invalid because it authorizes one of the 
mortgagors in possession to retain his 


actual and necessary living expenses out 
of the proceeds of the mortgaged person- 
alty. Noyes v. Ross, 23 Mont. 425, 442, 
59 Pac. 367. 

Cited or applied as section 5762, Re- 
vised Codes, before amendment, in First 
National Bank v. Marshall, 51 Mont. 224, 
230, 152 Pac. 36. 


Registration of chattel mortgages, see 
note in 21 A. S. R. 282. 

Place of filing chattel mortgage given 
by more than one person, see note in Ann. 
Cas. 1913C, 839. 

Failure to record chattel mortgage as 
fraud on other creditors, see note in 31 
L. R. A. 638. 


8279. Duration of liens. Every mortgage of personal property, made, 


acknowledged, and filed, as provided by the laws of this state, is there- 
upon, if made in good faith, good and valid as against the creditors of 
the mortgagor, or subsequent purchaser, or encumbrancers, from the time 
it is so filed, and for the period of two years and sixty days thereafter. 
A mortgage of personal property, executed and_ filed _as_hereinbefore 
provided, ceases to be valid as against ‘ereditors ofthe mortgagor or 
subsequent purchaser or encumbrancer_in good faith, after the expiration 
of two years and sixty days from the filing thereof, except-as hereinafter 


provided. 


History: En. Sec. 1, Ch. 81, L. 1907; 
Sec. 5762, Rev. C. 1907; amd. Sec. 5, Ch. 
86, L. 1913; amd. Sec. 1, Ch. 152, L. 1919. 


Cited or applied as section 5, chapter 


v. Minneapolis T. M. Co., 58 Mont. 44, 48, 
190 Pac. 138. 

Cited or applied as section 5672, Revised 
Codes, before amendment, in Cullen vy. 
Reed, 220 Fed. 356, 357. 


86, Laws of 1913, in Chester State Bank 


8280. Renewal of mortgages—Affidavit. Every mortgage of personal 
property, executed and filed as provided by the laws of this state, may be 


renewed at any time within sixty days after the expiration of two years 


from the date of filing the same, in case such debt or obligation, or any 
part thereof, be unpaid or unfulfilled, by the filing of an affidavit showing 
the date of such mortgage, the names of the mortgagor and mortgagee, 
the date of filing the same, and the amount of the debt justly owing at 
the date of the making of such affidavit, or the condition, of the obligation 
then unfulfilled, and that such mortgage was neither made nor renewed 
to hinder, delay, or defraud creditors or subsequent mortgagees of the 
said mortgagor, which affidavit must be subscribed and sworn to by the 
mortgagee or his assignee, or other successor in interest; or if more than 
one mortgagee, assignee, or successor in interest, such affidavit may be 
made by one of them on behalf of all. In case of the absence of the 
mortgagee or his assignee from the county where such mortgage is filed, 
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the affidavit may be made by the agent or attorney or other representative 
of the mortgagee or his assignee, or of his successor in interest. The 
affidavit may be made in behalf of the corporation by the president, 
vice-president, secretary, assistant secretary, cashier, or general manager, 
and in ease no such officer is within the county where the mortgage is 
filed, then by the agent, attorney, or other representative of such corpora- 
tion; provided, that nothing shall be so construed as to prevent the 
mortgagee or his assignee or successor in interest or one of them, where 
there are more than one, from making such affidavit wherever he may, 
whether in or out of the county where the mortgage is filed, so long as 
said affidavit is filed as hereinbefore specified. The affidavit must be filed 
in the office where the mortgage therein described is filed, and thereupon 
the county clerk of such county must attach such affidavit to the mortgage 
therein described, and note the date of filing thereof opposite the entry of 
the mortgage therein described in the book provided by law for the entry 
of chattel mortgages, and the original mortgage shall then continue in 
full force and effect for the period of three years from the date of filing 
said affidavit. 


History: En. Sec. 2, Ch. 81, L. 1907; 
re-en. Sec. 5763, Rev. C. 1907; amd. Sec. 6, 
- Ch. 86, L. 1913. 


231, 152 Pac. 36; as section 6, chapter 86, 
Laws of 1913, in Chester State Bank v. 
Minneapolis T. M. Co., 58 Mont. 44, 49, 


190. Pac. 136. 

Cited or applied as section 5763, Revised 
Codes, before amendment, in Cullen v. 
Reed, 220 Fed. 356, 357. 


Cited or applied as section 5763, Re- 
vised Codes, before amendment, in First 
National Bank v. Marshall, 51 Mont. 224, 


8281. Filing of affidavit—How construed with respect to foreclosure. 
The filing of the affidavit, provided for in the next preceding section, shall 
not be construed to extend the time of the maturity of any debt or the 
execution of an obligation secured by such mortgage, but the same may 
be enforced, according to the conditions thereof, and such mortgage fore- 
closed according to law, at any time within the period for which such, 
mortgage is so renewed, unless agreement be made between the mortgagor 
and mortgagee extending the time of payment of such debt or fulfilment 
of such obligation, in which case the mortgage may be foreclosed at any 
time after the expiration of the time fixed by such agreement within the 


period limited by law for the foreclosure of mortgages. 


History: En. Sec. 3867, Civ. C. 1895; 
re-en. Sec. 5764, Rev. C. 1907; amd. Sec. 7, 
Ch. 86, L. 1913. 


The statute relative to the renewal and 
extension of a chattel mortgage by means 
of an affidavit executed and filed by the 
mortgagee must be strictly followed in 
order to acquire any right under it. Rosen- 
baum Bros. & Co. v. Ryan Bros. Co., 33 


Mont. 424, 428, 84 Pac. 1120. See First 
National Bank v. Marshall, 51 Mont. 224, 
230, 152 Pac. 36. 

The time fixed in an affidavit of re- 
newal of a chattel mortgage makes the 
utmost limit of the life of the mortgage 
lien as against attaching creditors of the 
mortgagor. Rosenbaum Bros. & Co. v. 
Ryan Bros. Co., 33 Mont. 424, 430, 84 
Pace. 1120. 


8282. Payment of mortgaged debt by subsequent mortgagees, subroga- 


tion. 


Any mortgagee of personal property upon which a prior mortgage 


exists may, at any time during the existence of such mortgage, pay the 
amount of the debt and interest owing and secured thereby, or deposit 
the full amount thereof with the county clerk of the county wherein such 
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affidavit and mortgage are filed, subject to the order of the mortgagee, his 
legal representatives or assigns, and the receipt or duplicate receipt for 
such payment or deposit shall be filed in said office and attached to such 
mortgage, and thereby such subsequent mortgagee shall be subrogated to 
all the rights of the prior mortgagee under such mortgage. 


History: En. Sec. 3868, Civ. C. 1895; Right of junior mortgagee to subroga- 
re-en. Sec. 5765, Rev. C. 1907; amd. Sec. 8, tion upon payment of senior mortgage as 
Ch. 86, L. 1913. affected by discharge of same of record, 


see note in 5 Ann. Cas. 902. 


8283. Attachment of mortgaged personal property. Personal property 


mortgaged may be taken on attachment or execution issued at the suit of 


a creditor of the mortgagor; but before the property is so taken, the 
officer must pay or tender to the mortgagee the amount of the mortgage 
debt and interest, or must deposit the same with the county treasurer of 
the county in which the mortgage is filed, payable to the order of the 
mortgagee; and when the property then taken is sold under process, the 
officer must apply the proceeds of the sale as follows: 

1. To the repayment of the sum paid to the mortgagee, with interest 
from the date of such payment; and, 


2. The balance, if any, in like manner as the proceeds of sales under 


execution are applied in other cases. 

The holder of any chattel mortgage of record shall, upon fifteen days’ 
notice in writing served upon him in person by any creditor of the 
mortgagor seeking to satisfy a Judgment or demand of such creditor 
against the mortgagor, be required to make and file in the office of the 
county clerk and recorder of the county in which the property is situated, 
or in which the mortgage is filed, an affidavit showing the amount of the 
indebtedness then actually due and owing to the mortgagee, and such 
affidavit shall state the amount of the original obligation for which the 
chattel mortgage was given as security, and all additional advancements 
of money or property on the principal obligation since the date of the 
execution of the mortgage, and all payments of whatsoever kind, whether 
on principal or interest, made by the mortgagor to the date of the execu- 
tion of such affidavit by the mortgagee, and showing the balance then 
remaining due and unpaid to the mortgagee. If within fifteen days from 
the service of any such demand in writing on the mortgagee by any 
creditor of the mortgagor the mortgagee shall fail, refuse, or neglect to 
file the affidavit herein required, the mortgage shall be of no force or 
effect as against such creditor upon the seizure of any such personal 
property on attachment or execution. In the event the amount shown to 
be due is paid to the county treasurer, or to the mortgagee, in satisfaction 
of the mortgage by any attaching or execution creditor against the 
' mortgagor, the mortgagee shall be required to surrender to the county 
treasurer the note or other evidence of indebtedness, secured by the 
chattel mortgage, and pay any amount of tax due the state or county 
thereon at such time which said note or other evidence of indebtedness 
shall be delivered by the mortgagee or county treasurer to the attaching 
or execution creditor. In the event the property is sold on execution, 
such attaching creditor shall be required to deliver to the mortgagor the 


note or other evidence of indebtedness by him obtained from the mortgagee ~ 
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when the property is sold for the amount of the mortgage indebtedness, 


or an amount in excess thereof. 


History: Ap. p. Sec. 3869, Civ. C. 1895; 
re-en. Sec. 5766, Rev. C. 1907; amd. Sec. 9, 
Ch. 86, L. 1913; amd. Sec. 1, Ch. 94, L. 
1915. 


An officer who seizes mortgaged chattels 
under an attachment, without paying to 
the mortgagee, or depositing for him in 
the county treasurer’s office, the amount 
of the debt, is liable to the mortgagee in 
an action in the nature of conversion; and 
in such case the measure of damages is 
not the amount of the mortgage debt, but 
the value of the chattels converted to an 


amount not exceeding the mortgage debt, - 


together with such incidental expenses as 
immediately result from the wrongful 
seizure. Rocheleau v. Boyle, 12 Mont. 
590, 595,, 31 Pac. 533. 

A statute of this character does not re- 
fer to mortgaged property which is ex- 
empt from execution. Cheney v, Caldwell, 
20 Mont. 77, 79, 49 Pac. 397. 

By depositing with the county treasurer 
the amount of a prior mortgage on prop- 


8284. Certified copy of mortgage as evidence. 


erty which he seeks to attach, a creditor 
does not pay the debt secured thereby or 
discharge the mortgage, but is substituted 
to the rights of the mortgagee to have 
recourse to the mortgaged property; a de- 
struction of this right of recourse, by con- 
nivance between the mortgagor and mort- 
gagee, is redressible in damages. Degen- 
hart v. Cartier, 52 Mont. 102, 108, 157 Pac. 
637. 

The provision of a statute, requiring an 
attaching creditor to tender or deposit the 
amount of a prior mortgage with interest, 
is designed for the benefit of the mort- 
gagee, and therefore neither the mortgagor 
nor a junior creditor is concerned in such 
deposit. Degenhart v. Cartier, 52 Mont. 
LOZ e108 ov Pac. G37, 


What is sufficient levy of attachment 
on mortgaged personalty, see note in Ann. 
Cas. 1916B, 997. 

Garnishment to claim for surplus on 
chattel mortgage, see note in 59 L. R. A. 
370. 


A copy of any mort- 


gage of personal property made, acknowledged, and filed as provided in 
this chapter, certified by the county clerk in whose office the same shall 
be filed, may be read in evidence in any court of this state, without further 
proof of the execution of the original, if said original be lost or out of the 
power of the person wishing to use it. 


History: En. Sec. 3870, Civ. C. 1895; re-en. Sec. 5767, Rev. C. 1907; 
Ch. 86, L. 1913. 


amd. Sec. 10, 


8285. To what instruments act applies. The provisions of the fore- 
going sections of this chapter shall extend to all such bills of sale, deeds 
of trust, and other conveyances of goods, chattels, or personal property 
as shall have the effect of a mortgage or lien upon such property. 


History: En: Sec. 3871, Civ. C. 1895; gage or to a conditional sale, dependent 
re-en. Sec. 5768, Rev. C. 1907; re-en. Sec. upon the surrounding circumstances, in- 
11, Ch, 86, L. 1913. cluding the intention of the parties. Rair- 

den v. Hedrick, 46 Mont. 510, 514, 129 Pae. 


A bill of sale, absolute on its face, may 498. 


be in fact a chattel mortgage; and so like- 
wise a bill of sale, with an agreement to 
repurchase, may amount to a chattel mort- 


Cited or applied as section 3871, Civil 
Code, in Bennett Bros. Co. v. Fitchett, 
24 Mont. 457, 467, 62 Pac. 780. 


8286. Foreclosure of mortgages—By action—By sale of property— 
Indemnity bond and notice of sale. An action for the foreclosure of a 
mortgage of personal property, or the enforcement of any lien thereon, 
of whatever nature, may be commenced and conducted in the same 
manner as provided by law for the foreclosure of mortgages upon real 
property, and the same may be joined in an action for the recovery of 
the possession of the property mortgaged; but it is lawful for the mort- 
gagor of personal property to insert in his mortgage a clause authorizing 
the sheriff of the county in which said property, or any part thereof, 
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may be, to execute the power of sale therein granted to the mortgagee, 
his legal representative and assigns, in which case the sheriff of such 
county, at the time of default, at the request of the mortgagee, must, and 
it is hereby made his duty to advertise and seil the whole or any part of 
the mortgaged property, wherever it may be, in the manner provided in 
such mortgage; and at such sale made as aforesaid, the mortgagee, or 
his representative or assigns, may, in good faith, purchase the property 
so sold, or any part thereof. The sheriff may require an indemnity bond 
from the mortgagee or his assigns before taking possession of or selling 
the mortgaged property. Notice of sale shall be given by posting five 
notices in five public places in the county wherein the property is to be 


sold, one of which shall be posted at the designated place of sale. 


Related sections: 8257, 9470, 9495. 

History: En. Sec. 3872, Civ. C. 1895; 
re-en. Sec. 5769, Rev. C. 1907; amd. Sec. 
12, Ch. 86, L. 1913. 


A sheriff had full authority to contract 
through his deputy with an individual for 
the keeping of cattle seized under a power 
of sale contained in a chattel mortgage, 
inasmuch as he was authorized to perform 
all his official acts, either personally or by 
deputy, and was held to be in the per- 
formance on an official duty under the re- 
quirements of a section similar to the 
above. Vose v. Whitney, 7 Mont. 385, 393, 
394, 17 Pac. 557. See also Maddox v. 
Rader, 9 Mont. 126, 135, 22 Pac. 386. 

Money received by a sheriff from a sale 
of chattels under a mortgage containing a 
clause, authorized by statute, empowering 
the sheriff of the county to execute the 
power of sale therein granted, is received 
by him in his official capacity, and a fail- 


ure to pay over such money is a breach 
of official duty for which his bondsmen are 
lable. Maddox v. Rader, 9 Mont. 126, 135, 
22 Pac. 386. 

Where the parties to a chattel mort- 
gage stipulated that the mortgagee might 
take possession of and sell the property 
under a power of sale whenever foreclos- 
ure became necessary, as they could 
properly do under this section, the com- 
plaint in an action to recover a balance 
due after sale, alleging that the property 
was so sold, was sufficient in the absence 
of a demurrer, an allegation that demand 
for payment had been made and notice 
of sale given not having been necessary. 
Union Bank & Trust Co. v. Himmelbauer, 
56 Mont. 82, 92, 181 Pace. 332. 

Cited or applied as section 5769, Revised 
Codes, before amendment, in Kerr v. 
Blaine, 49 Mont. 602, 605, 144 Pac. 566; 
Kinsman yv. Stanhope, 50 Mont. 41, 43, 
144 Pac. 1083. 


8287. Sales—Commencement and postponement. All sales made under 
the provisions of this act shall be commenced between the hours of 
twelve noon and four o’clock of the afternoon of the day specified in the 
notice, and within thirty days after the seizure of the property, unless the 
sale shall be postponed. Any sale may be postponed at the discretion of 
the sheriff one week, by public announcement at the time designated for 
the sale to take place when there are no bidders, or when the amount 
offered is grossly inadequate, or upon the request of the mortgagor. 

History: En. Sec. 13, Ch. 86, L. 1913. 


8288. Report of sales, and filing thereof. Within ten days after the 
sale of any mortgaged property, as herein provided, the person making 
the sale shall make out in writing a full report, under oath, of all the 
proceedings in such foreclosure, specifying particularly the property sold, 
the amount received therefor, the name of the person to whom sold, the 
amount of the costs and expenses itemized, a copy of the notice of sale, 
with the statement that the same was posted as herein provided, and the 
disposition made by him of the proceeds of the sale, and shall file the 
same in the office of the county clerk and recorder where the mortgage is 
filed; which report shall be received in all courts as prima facie evidence 
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of the facts therein stated. The county clerk and recorder shall properly 
index said report and attach the report of sale to the original mortgage 
on file. 


History: En. Sec. 14, Ch. 86, L. 1913. 


8289. Acknowledgment of satisfaction of mortgage. Whenever the 
debt or obligation secured by any mortgage of personal property, which 
has been filed in the office of the county clerk, as provided in this chapter, 
shall be paid or discharged, an acknowledgment of satisfaction, signed by 
the mortgagee, his legal representative or assigns, must be indorsed upon 
the mortgage, or copy thereof, or attached thereto, filed as aforesaid, and 
the fact of such discharge or satisfaction noted by the county clerk in 
the book kept by him, as provided by this act, opposite the names of the 
parties to such mortgage. 


History: En. Sec. 3874, Civ. C. 1895; 
re-en. Sec. 5771, Rev. C. 1907; re-en. Sec. 
15, Ch. 86, L. 1913. 


Cited or applied as section 5771, Revised 


Codes, before amendment, in Kerr v. 
Blaine, 49% Mont. 602, 607, 144 Pac. 566; 
Degenhart v. Cartier, 52 Mont. 102, 109, 
157. Pac. 637. 


8290. Mortgage on growing crop, and the lien thereof. A mortgage 
may be given upon a growing crop, or a crop to be grown, and the lien 
thereon continues after severance, whether remaining in its original state 
or threshed or otherwise prepared for market; provided, however, that 
the lien of such mortgage shall attach only to crops next maturing after 
the execution of such mortgage, except in case of mortgages to secure the 
purchase price or rental of land upon which such crops are to be grown. 


History: Ap. p. Sec. 3876, Civ. C. 1895; Mercantile Co. v. Moore Mercantile Co., 


re-en. Sec. 5773, Rev. C. 1907; amd. Sec. 
16, Ch. 86, L. 1913. 


Where mortgaged grain has been re- 
moved from the land of the mortgagor, it 
is prima facie free from encumbrance, and 
the mere fact that one who bought it 
after its removal had knowledge that it 
was once mortgaged was not alone suffi- 
cient to prevent him from being a bona 
fide purchaser. Brande v. Babcock Hard- 
ware Co., 35 Mont. 256, 262, 88 Pac. 949. 

Crops of wheat, oats, etc., are emble- 
ments, and as such are usually treated as 
chattels personal, subject to sale or mort- 
gage, and levy of attachment or execution, 
even while still annexed to the soil. Power 


55 Mont. 401, 407, 177 Pac. 406. 

Cited or applied as sections 3876, Civil 
Code, before amendment, in Demers v. 
Graham, 36 Mont. 402, 409, 93 Pac. 268; 
as section 5773, Revised Codes, before 
amendment, in Rairden vy. Hedrick, 46 
Mont. 510, 514, 129 Pac. 498; Isbell v. 
Slette, 52 Mont. 156, 162, 155 Pac. 503. 


Whether lien of chattel mortgage on 
growing crops continues after the sever- 
ance, see note in 18 A. S. R. 770. 


Validity of mortgage or agreement to 
mortgage crops to be planted, see notes 
in 5 Ann. Cas. 400; 23 L. R. A. 458; 
Ge RutA. 1917): 22. 


8291. Removal of mortgaged property constitutes crime—Exceptions. 


Any person who has executed a mortgage upon personal property, except 
locomotives, engines, rolling-stock of a railroad, steamboat machinery, and 
vessels in actual use, who shall, during the existence of the lien or title 
created by such mortgage, remove the same from the county where said 
property was situated at the time of the execution of the mortgage, or 
in ease of a mortgaged crop, from the land on which the same was grown, 
or sell or remove said property or crop, or any part thereof, without 
the consent in writing of the mortgagee first had and obtained, shall be 
guilty of a misdemeanor, but if such sale be made, or removal had, with 
intent to deprive the mortgagee of his claim thereto, or interest therein, 
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such person is guilty of larceny, and shall be punished in the same manner 
and to the same extent as for larceny of the property so removed or 


disposed of. 


History: En. Sec. 17, Ch. 86, L. 1913; 
Ch. 125, L. 1915. 


amd. Sec. 2, Ch. 94, L. 1915; 


amd. Sec. 1, 


CHAPTER 89. 
PLEDGE. 


Section 8292. Pledge Defined. 


Lienor May Pledge Property to Extent of His Lien. 
Real Owner Cannot Defeat Pledge of Property Transferred 


to Apparent Owner for the Purpose of Pledge. 


When Pledge-lender May Withdraw Property Pledged. 


Obligations of Pledgee and Pledge-holder for Reward. 


8293. When Contract Is to Be Deemed a Pledge. 
8294. Delivery Essential to Validity of Pledge. 
8295. Increase of Thing. 

8296. 

8297. 

8298. Pledge-lender Defined. 

8299. Pledge-holder Defined. 

8300. 

8301. Obligations of Pledge-holder. 

8302. Pledge-holder Must Enforce Rights of Pledge. 
8303. 

8304. Gratuitous Pledge- -holder. 

8305. Debtor’s Misrepresentation of Value of Pledge. 
8306. When Pledgee May Sell. 

8307. When Pledgee Must Demand Performance. 
8308. Notice of Sale to Pledgor. 

8309. Waiver of Notice of Sale. 

8310. Waiver of Demand. 

8311. Sale Must Be by Auction. 

8312. Pledgee’s Sale of Securities. 

8313. Sale on Demand of the Pledgor. 

8314. Surplus to Be Paid to Pledgor. 

8315. Pledgee May Retain. 

8316. Pledgee’s Purchase of Property Pledged. 
8317. 


Pledgee May Foreclose Right of Redemption. 


8292. Pledge defined. Pledge is a deposit of personal property by 
way of security for the performance of another’s act. 


History: En. Sec. 3890, Civ. C. 1895; 
re-en. Sec. 5774, Rev. C. 1907. Cal. Civ. C. 
Sec. 2986. Field Civ. C. Sec. 1647. 


A deposit in a bank to indemnify sure- 
ties on a bond against possible loss is a 
pledge within the definition of this sec- 
tion; title to it, as between the principal 
and the sureties, is in the former, and 
any interest accruing belongs to him, and 
not to the sureties. Leggat v. Palmer, 
39 Mont. 302, 308, 102 Pac. 327. 

A lease of, or mortgage upon, real es- 
tate may be pledged; and there seems to 
be no difference in principle between the 
pledge of a lease and the pledge of a con- 
tract to purchase land. Ringling v. Smith 
River Development Co., 48 Mont. 467, 476, 
138 Pac. 1098. 

The interest that one has in a contract 
to purchase land, for which part payment 
has been made, and of which he has taken 
possession, may be pledged as collateral 
security for the payment of a note. Ring- 
ling vy. Smith River Development Co., 48 
Mont. 467, 475, 138 Pac. 1098. 


The transaction by which collateral se- 
curity is delivered by the debtor and 
accepted by the creditor constitutes a 
pledge. Averill Machinery Co. v. Bain, 
50 Mont. 512, 514, 148 Pae. 334. 

Where property is sold under a contract 
providing that title shall remain in the 
seller until the purchase price is paid, the 
seller does not have a mortgage, pledge, 
or lien upon the property within the at- 
tachment statute. State ex rel. Malin- 
Yates Co. v. Justice of Peace Court, 51 
Mont. 133, 139, 149 Pac. 709. 

The elements made essential by this sec- 
tion and the following section to the crea- 
tion of a contract of pledge are a de- 
livery of personal property by the owner 
to the pledgee under an agreement, ex- 
press or implied, and with the intention 
by both parties, that the pledgee shall 
hold it as security for the payment of a 
debt or the performance of some obliga- 
tion. Brunswick-Balke-Collender Co. vw 
Higgins, 54 Mont. 11, 15, 165 Pac. 1109. 

Cited or applied as section 3890, Civil 
Code, in Durfee v. Harper, 22 Mont. 354, 
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367, 56 Pac. 582; as section 5774, Revised 
Codes, in Union Bank & Trust Co. v. Him- 
milbauer, 56 Mont. 82, 91, 181 Pac. 332. 


8293. When contract is to be deemed a pledge. 


PLEDGE. 


[8293-8299 


For articles on “Pledges,” see Cal. Jur. 
and 21 R. C. Le 628. 


Every contract by 


which the possession of personal property is transferred, as security only, 


is to be deemed a pledge. 


History: En. Sec. 3891, Civ. C. 1895; 
re-en. Sec. 5775, Rev. C. 1907. Cal. Civ. C. 
Sec. 2987. Field Civ. C. Sec. 1648. 


Cited or applied as section 5775, Revised 
Codes, in Ringling v. Smith River Develop- 
ment Co., 48 Mont. 467, 475, 138 Pac. 1098; 
Averill Machinery Co. v. Bain, 50 Mont. 
512, 514, 148 Pac. 334; Brunswick-Balke- 
Collender Co. v. Higgins, 54 Mont. 11, 15, 


8294. Delivery essential to validity of pledge. 


165 Pac. 1109; Union Bank & Trust Co. v. 
Himmelbauer, 56 Mont. 82, 91, 181 Pac. 
332. 


Definition and nature of pledge, see note 
in 49 Am. Dee. 730. 

Distinction between chattel mortgages 
and pledges, see notes in Ann. Cas. 1912B 
962, 4 L. R. A. 305. 


The len of a pledge 


is dependent on possession, and no pledge is valid until the property 
pledged is delivered to the pledgee, or to a pledge-holder, as hereafter 


prescribed. 


History: En. Sec. 3892, Civ. C. 1895; 
re-en. Sec. 5776, Rev. C. 1907. Cal. Civ. C. 
Sec. 2988. Field Civ. C. Sec. 1649. 


8295. 
with the property. 
History: En. Sec. 3893, Civ. C. 1895; 


re-en. Sec. 5777, Rev. C. 1907. Cal. Civ. C. 
Sec. 2989. Field Civ. C. Sec. 1650. 


A chattel mortgage upon cows, in which 
no mention was made of their increase, 


Validity as against pledgor or person 
claiming under him of pledge, without de- 
livery, see note in 11 Ann. Cas. 793. 


Increase of thing. The increase of property pledged is pledged 


did not cover their calves, in gestation at 
the time of the execution of the mort- 
gage, but born prior to foreclosure. De- 
mers v. Graham, 36 Mont. 402, 408, 93 
Pac. 268. 


8296. Lienor may pledge property to extent of his lien. One who has 
a lien upon property may pledge it to the extent of his lien. 


History: En. Sec. 3894, Civ. C. 1895; re-en. Sec. 5778, Rev. C. 1907. 


Sec. 2990. Field Civ. C. Sec. 1651. 


Cal. Civ. C. 


8297. Real owner cannot defeat pledge of property transferred to 


apparent owner for the purpose of pledge. 


One who has allowed another 


to assume the apparent ownership of property for the purpose of making 
any transfer of it, cannot set up his own title to defeat a pledge of the 
property, made by the other to a pledgee who received the property in 
good faith, in the ordinary course of business, and for value. 


History: En. Sec. 3895, Civ. C. 1895; re-en. Sec. 5779, Rev. C. 1907. Cal. Civ. C. 
Sec. 2991. Field Civ. C. Sec. 1652. 


8298. Pledge lender defined. Property may be pledged as security 
for the obligation of another person than the owner, and in so doing, the 
owner has all the rights of the pledgor for himself, except as hereinafter 
stated. 


History: En. Sec. 3896, Civ. C. 1895; re-en. Sec. 5780, Rev. C. 1907. Cal. Civ. C. 
Sec. 2992. Field Civ. C. Sec. 1653. 


8299. Pledge-holder defined. A pledgor and pledgee may agree upon 
a third person with whom to deposit the property pledged, who, if he 


accepts the deposit, is called a pledge-holder. 


History: En. Sec. 3897, Civ. C. 1895; re-en. Sec. 5781, Rev. C. 1907. Cal. Civ. C. 
Sec. 2993. Field Civ. C. Sec. 1654. 
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8300. When pledge-lender may withdraw property pledged. One who 
pledges property as security for the obligation of another cannot withdraw 
the property pledged otherwise than as a pledgor for himself might, and 
if he receives from the debtor a consideration for the pledge, he cannot 
withdraw it without his consent. 


History: En. Sec. 3898, Civ. C. 1895; re-en. Sec. 5782, Rev. C. 1907. Cal. Civ. C. 
Sec. 2994. Field Civ. C. Sec. 1655. 


8301. Obligations of pledge-holder. A pledge-holder for reward cannot 
exonerate himself from his undertaking; and a gratuitous pledge-holder 
can do so only by giving reasonable notice to the pledgor and pledgee 
to appoint a new pledge-holder, and in case of their failure to agree, by 
depositing the property pledged with some impartial person, who will 
then be entitled to a reasonable compensation for his care of the same. 


History: En. Sec. 3899, Civ. C. 1895; re-en. Sec. 5783, Rev. C. 1907. Cal. Civ. C. 
Sec. 2995. Field Civ. C. Sec. 1656. 


8302. Pledge-holder must enforce rights of pledgee. A pledge-holder 
must enforce all the rights of the pledgee, unless authorized by him to 
waive them. 


History: En. Sec. 3900, Civ. C. 1895; re-en. Sec. 5784, Rev. C. 1907. Cal. Civ. C. 
Sec. 2996. Field Civ. C. Sec. 1657. 


8303. Obligations of pledgee and pledge-holder for reward. A 
pledgee, or a pledge-holder for reward, assumes the duties and liabilities 
of a depositary for reward. 


History: En. Sec. 3901, Civ. C. 1895; re-en. Sec. 5785, Rev. C. 1907. Cal. Civ. C. 
Sec. 2997. Field Civ. C. Sec. 1658. 


8304. Gratuitous pledge-holder. A gratuitous pledge-holder assumes 
the duties and liabilities of a gratuitous depositary. 


History: En. Sec. 3902, Civ. C. 1895; re-en. Sec. 5786, Rev. C. 1907. Cal. Civ. O. 
Sec. 2998. Field Civ. C. Sec. 1659. 


8305. Debtor’s misrepresentation of value of pledge. Where a debtor 
has obtained ‘credit, or an extension of time, by a fraudulent misrepresen- 
tation of the value of property pledged by or for him, the creditor may 
demand a further pledge to correspond with the value represented; and 
in default thereof may recover his debt immediately, though it be not 
actually due. 


History: En. Sec. 3903, Civ. C. 1895; re-en. Sec. 5787, Rev. C. 1907. Cal. Civ. O. 
Sec. 2999. Field Civ. C. Sec. 1660. 


8306. When pledgee may sell. When performance of the act for 
which a pledge is given is due, in whole or in part, the pledgee may collect 
what is due to him by a sale of property pledged, subject to the rules and 
exceptions hereinafter prescribed. 


History: En. Sec. 3904, Civ. C. 1895; wick-Balke-Collender Co. vy. Higgins, 54 
re-en. Sec. 5788, Rev. C. 1907. Cal. Civ. C. Mont. 11, 15, 165 Pac. 1109. 
Sec. 3000. Field Civ. C. Sec. 1661. 


An agreement of pledge need not be in 


Right of pledgee to sell pledged prop- 


EE ————————<—_—— 


writing; it may be express or implied; 
but it must be clear that it was the in- 
tention of each of the parties that the 
property be held as a security. Bruns- 


erty, see note in Ann. Cas. 1916B, 237. 
Sale of collateral bonds and commer- 


cial paper, see notes in 43 L. R. A. 742, 
53 L. R. A. 857. 
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8307. When pledgee must demand performance. 


PLEDGE. 


[8307-8313 


Before property 


pledged can be sold, and after performance of the act for which it is 
security is due, the pledgee must demand performance thereof from the 


debtor, if the debtor can be found. 


History: En. Sec. 3905, Civ. C. 1895; 
re-en. Sec. 5789, Rev. C. 1907. Cal. Civ. C. 
Sec. 3001. Based on Field Civ. C. Sec. 
1662. 


Where a note is secured by a mortgage 
on personal property, the parties have a 
right to stipulate for a sale of such prop- 
erty, whenever the mortgagee deems him- 


and, where this is done, and an action is 
brought for a balance due, the complaint 
is sufficient where it alleges that the 
property was so sold, though it does not 
allege that the plaintiff made demand for 
payment of the note, or allege that he 
gave defendant notice of the time and 
place of sale; the circumstances did not 


change the mortgagee into a _ pledgee. 
Union Bank & Trust Co. v. Himmelbauer, 
56 Mont. 82, 92, 181 Pac. 332. 


self insecure, and for the mortgagee 
at his option to declare the debt due, 
though prior to the due date of the note; 


8308. Notice of sale to pledgor. A pledgee must give actual notice 
to the pledgor of the time and place at which the property pledged will 
be sold, at such a reasonable time before the sale as will enable the 
pledgor to attend. 


History: En. Sec. 3906, Civ. C. 1895; 
re-en. Sec. 5790, Rey. C. 1907. Cal: Civ. C. 
Sec. 3002. Field Civ. C. Sec. 1663. 


Cited or applied as section 5790, Revised 
Codes, in Union Bank & Trust Co. v. Him- 


melbauer, 56 Mont. 82, 92, 181 Pac. 332. 


Notice of time, place, and manner of 
sale of pledged property, see note in 53 
Toes B82. 


8309. Waiver of notice of sale. Notice of sale may be waived by a 
pledgor at any time; but is not waived by a mere waiver of demand of 
performance. 


History: En. Sec. 3907, Civ. C. 1895; 
Sec. 3003. Field Civ. C. Sec. 1664. 


re-en. Sec. 5791, Rev. C. 1907. Cal. Civ. C. 


8310. Waiver of demand. A debtor or pledgor waives a demand of 
performance as a condition precedent to a sale of the property pledged, 
by a positive refusal to perform, after performance is due; but cannot 
waive it in any other manner except by contract. 


History: En. Sec. 3908, Civ. C. 1895; re-en. Sec. 5792, Rev. C. 1907. Cal. Civ. C. 
Sec. 3004. Field Civ. C. Sec. 1665. 


8311. Sale must be by auction. The sale by a pledgee of property 
pledged must be made by public auction, in the manner and upon the 
notice to the public usual at the place of sale, in respect to auction sales 
of similar property; and must be for the highest obtainable price. 


History: En. Sec. 3909, Civ. C. 1895; re-en. Sec. 5793, Rev. C. 1907. Cal. 
Sec. 3005. Field Civ. C. Sec. 1666. : 


Civ. C. 


8312. Pledgee’s sale of securities. A pledgee cannot sell any evidence 
of debt pledged to him, except the obligations of governments, states, or 
corporations; but he may collect the same when due. 


History: En. Sec. 3910, Civ. C. 1895; re-en. Sec. 5794, Rev. C. 1907. Cal. 
Sec. 3006. Field Civ. C. Sec. 1667. 


8313. Sale on demand of the pledgor. Whenever property pledged 
ean be sold for a price sufficient to satisfy the claims of the pledgee, the 
pledgor may require it to be sold, and its proceeds to be applied to such 
satisfaction, when due. 


History: En. Sec. 3911, Civ. C. 
Sec. 3007. .Field Civ. C. Sec. 1668. 


Civ. C. 


1895; re-en. Sec. 5795, Rev. C. 1907. Cal. Civ. C. 
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8314. Surplus to be paid to pledgor. After a pledgee has lawfully 
sold property pledged, or otherwise collected its proceeds, he may deduct 
therefrom the amount due under the principal obligation, and the neces- 
sary expenses of sale and collection, and must pay the surplus to the 
pledgor on demand. 


History: En. Sec. 3912, Civ. C. 1895; re-en. Sec. 5796, Rev. C. 1907. Cal. Civ. C. 
Sec. 3008. Field Civ. C. Sec. 1669. 


8315. Pledgee may retain. When property pledged is sold by order 
of the pledgor before the claim of the pledgee is due, the latter may 
retain out of the proceeds all that can possibly become due under his 
claim until it becomes due. 


History: En. Sec. 3913, Civ. C. 1895; Sec. 3009. Based on Field Civ. C. Sec. 
re-en. Sec. 5797, Rev. C. 1907. Cal. Civ. C. 1670. 


8316. Pledgee’s purchase of property pledged. A pledgee, or pledge- 
holder, cannot purchase the property pledged, except by direct dealing 
with the pledgor. 


History: En. Sec. 3914, Civ. ©. 1895; Right of pledgee to purchase pledged 
re-en. Sec. 5798, Rev. C. 1907. Cal. Civ. C. property on sale thereof, see notes in Ann, 
Sec. 3010. Field Civ. C. Sec. 1671. . Cas. 1912A, 524; 136 A. S. RB. 811. 


8317. Pledgee may foreclose right of redemption. Instead of selling 
property pledged, as hereinbefore provided, a pledgee may foreclose the 
right of redemption by a judicial sale, under the direction of a competent 
court; and in that case may be authorized by the court to purchase at 
the sale. 


History: En. Sec. 3915, Civ. ©. 1895; Foreclosure of mortgage by pledgee, see 
re-en. Sec. 5799, Rev. C. 1907. Cal. Civ. C. note in 16 Ann. Cas. 125. 
Sec. 3011. Field Civ. C. Sec. 1672. Recourse against pledge after bar of 


' : rincipal obligation, see notes in 2 Ann. 
Remedies of pledgees, see note in 79 Fea a1; 14 Ann ap oer 


Am. Dee. 799. 
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8318. Who entitled to lien. Every person performing labor upon, or 
who shall assist in obtaining or securing sawlogs, piling, railroad ties, 
cord-wood, or other timber, has a lien upon the same and upon all other 
sawlogs, piling, railroad ties, cord-wood, or other timber which, at the 
time of the filing of the claim or lien hereinafter provided, belonged to 
the person or corporation for’ whom the labor was performed, for the 
work or labor done upon or in obtaining or securing the particular sawlogs, 
piling, railroad ties, cord-wood, or other timber in said claim or lien 
described, whether such work or labor was done at the instance of the 
owner of the same or his agent, or a contractor or subcontractor, or any 
person in behalf of such owner or his agent, or a contractor or sub- 
contractor. The cook in a lodging-camp shall be regarded as a person 
who assists in obtaining or securing any of the timber herein mentioned. 


own the land from which the timber is 
taken. Lane v. Lane Potter Lumber Co., 
40 Mont. 541, 546, 107 Pac. 898. 

The statute relative to mechanics’ liens 
is materially different from that concern- 
ing loggers’ liens, and cases upon the 
former are inapplicable to the latter. Lane 
v. Lane Potter Lumber Co., 40 Mont. 541, 
550, 107 Pac: 898. 

Cited or applied as section 5819, Revised 
Codes, in Lane vy. Lane Potter Lumber 
Co., 40 Mont. 541, 547, 107 Pac. 898. 


History: En. Sec. 1, p. 126, L. 1899; 
re-en. Sec. 5819, Rev. C. 1907; amd. Sec. 1, 
Ch. 60, L. 1909. Cal. Civ. C. Sec. 3065. 


This section, giving liens to persons 
performing labor in logging operations, 
creates a right where none existed before, 
and the requirements as to the steps neces- 
sary to secure them must be strictly pur- 
sued. Lane v. Lane Potter Lumber Co., 
40 Mont. 541, 547, 107 Pac. 898. 

The loggers’ lien legislation was en- 
acted to create an equity in favor of three 
classes of persons, to wit: (1) Those who 


are employed to obtain or secure rough 
timber and transport it to the mill for 
manufacture; (2) those who are employed 
to assist in the manufacture of it into 
lumber in any form; and (3) those who 


For articles on ‘Logs and Timber’, see 
Cal. Jur. and 17 R. ©. L. 1062. 
For what labor or service logger’s lien 


may be claimed, see notes in Ann. Cas. 
1916C, 198; 6 L. R. A. 362. 


8319. Same—Lien on lumber. Every person performing work or 
labor, or assisting in manufacturing sawlogs and other timber into 
lumber and shingles, has a lien upon such lumber while the same remains 
at the mill where it was manufactured, or in the possession or under the 
control of the manufacturer, whether such work or labor was done at 
the instance of the owner of such logs or his agent, or any contractor or 
subcontractor of such owner. The term lumber, as used in this act, shall 
be held and be construed to mean all logs or other timber sawed or split 
for use, including beams, joists, planks, boards, shingles, laths, staves, 


hoops, and every article of whatsoever nature or description manufactured 


from sawlogs or other timber. 


History: Sec. 5820, Rev. C. 1907. 

Note.—Sections 8319 to 8335 were en- 
acted as sections 2 to 18, pp. 127 to 182, 
Laws of 1899; re-enacted as sections 5820 
to 5836, Revised Codes 1907. 


The use of the words in this section, 
“whether such work or labor was done 
at the instance of the owner of the same 


8320. Lien of landowner. 


or his agent,” implies that the employ- 
ment may be made only by the owner or 
one employed by him as agent. One who 
occupies toward the owner merely the re- 
lation of contractor is not his agent for 
any purpose, unless by the terms of the 
contract authority is given him to act as 
such. Lane vy. Lane Potter Lumber Co., 
40 Mont. 541, 551, 107 Pac. 898. 


Any person who shall permit another to 


go upon his timberland and cut thereon sawlogs, piling, railroad ties, 
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cord-wood, or other timber has a lien upon the same for the price agreed 
to be paid for such privilege, or for the price such privilege would be 
reasonably worth in case there was no express agreement fixing the price. 

History: Sec. 5821, Rev. C. 1907. See Cited or applied as section 5821, Revised 


also history of Sec. 8319. Codes, in Lane vy. Lane Potter Lumber 
Co., 40 Mont. 541, 546, 107 Pac. 898. 


8321. Priority of liens. The liens provided for in this chapter are 
preferred liens and prior to any other liens, and no sale or transfer of 
any sawlogs, piling, railroad ties, cord-wood, or other timber or manu- 
factured lumber or shingles shall divest the lien thereon as herein pro- 
vided, and as between liens provided for in this act those for work and 
labor shall be preferred; provided, that as between liens for work and 
labor claimed by several laborers on the same logs or lot of logs, the claims 
for work or labor done or performed on the identical logs proceeded 
against to the extent that said logs can be identified shall be preferred 
as against the general claims of liens for work and labor recognized and 
provided for in this act. 


History: Sec. 5822, Rev. C. 1907. See also history of Sec. 8319. 


8322. Extent of lien. The person rendering the service or doing the 
work or labor named in sections 8318 and 8319 is only entitled to the 
liens as provided herein for services, work, or labor for the period of three 
calendar months, or any part thereof next preceding the filing of the 
¢laim, as provided in section 8325. 


History: Sec. 5823, Rev. C. 1907. See also history of Sec. 8319. 


8323. Same. The person granting the privilege mentioned in section 
8320 is only entitled to the lien as provided therein for sawlogs, piling, 
railroad ties, cord-wood, or other timber cut during the three months next 
preceding the filing of the claim, as herein provided in the next succeed- 
ing section. 

History: Sec. 5824, Rev. C. 1907. See also history of Sec. 8319. 


8324. Recording claim of lien. Every. person, within thirty days after 
the close of the rendition of the services, or after the close of the work 
or labor mentioned in the preceding sections, claiming the benefit hereof, 
must file for record with the county in which such sawlogs, piling, railroad 
ties, cord-wood, or other timber were cut, or in which such lumber or 
shingles were manufactured, a claim containing a statement of his demand 
and the amount thereof, after deducting as nearly as possible all just 
eredits and offsets, with the name of the person by whom he was employed, 
with a statement of the terms and conditions of his contract, if any, and 
in case there is no express contract, the claim shall state what such service, 
work, or labor is reasonably worth; and it shall also contain a descrip- 
tion of the property to be charged with a lien sufficient for identification 
with reasonable certainty, which claim must be verified by the oath of 
himself or some other person to the effect that the affiant believes the 
same to be true, which claim shall be substantially in the following form: 
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Ne hs 3) Ma ae AO OMMATITAL VSS ane) Sec in eels anaes 

Notice is hereby given that ................ OL e Ge Oe Ue ts county, 
state of Montana, claims a lien upona............ Gwenn ar Base as , being 
ATS Cee, vie to st eee ete in quantity, which were cut or manufactured in 
eiieieeates SRR: county, state of Montana, are marked thus .............. 
AI: BLO TOW LV VOMITED Bohs eave a asses eles for labor percormed upon and 
assistance rendered in............... CONICAL pile Ete agian Sane ; that the name 
of the owner or reputed owner is ............... SL EL AGI oe Sees vie amet 
employed said ......... to perform such labor and render such assistance 
upon the following terms and conditions, to-wit: The said ............ 
BELCEO LO Da Va CORRAL Were ok ois ww iied wee ch for such labor and assistance 
ee eee Meets ; that said contract has been faithfully performed and 
rally complied witheon the part: of aaid yo) it ak at ss , who performed 
labor, upeteand assisted sin b.s/.6./8. few’. os ss SONIG | Die ein oe Pat ig aR for a 
PCTIOU OTe ce er ce ; that said labor and assistance were so per- 
formed and rendered upon said .............. between the ........ day 
Olan. eats cries 5 BOGEN sa. 562: daveol: Meee. tac sh , and the rendi- 
tion of said service was closed on the ........ CLA Yar Ol partys Hee Saye ky cet , and 
thirty days have not elapsed since that time; that the amount of claimant’s 
demand: for said services is .............. ; that no part thereof has 
een mpaldy CXCePt Le le a ulae ont sae , and there is now due and remaining 
unpaid thereon, after deducting all just credits and offsets, the sum of 
ae oe ee os , in which amount he claims a lien upon said .............3 
Aha tisaid Mies He vo aisorclainiay as eM WOn cA RAIG Sci sad) sluts ae Shee 
NOW OWEN Y Said sa ve eit aes of said county, to secure payment for 
the work and labor performed in obtaining or securing the said logs, 
piling, railroad ties, cord-wood, or other timber, lumber or shingles herein 
described. 

Rigen ear tane ages t sre’ 8 , Claimant. 

State of Montana, || 
NEQUE Var Obie Mii ete siete o's 3 Ga 

At bot ok ERS ge RR a le , being first duly sworn, on oath says that he 
TSM RG ee ln: named in the foregoing claim, has heard the same read, 
and knows the contents thereof, and believes the same to be true. 

Subseribed and sworn to before me this ........ CaVaOrwe sae. ans Gate 


eoeree recover eee eee eee eee oe ese e 


History: Sec. 5825, Rev. C. 1907. See also history of Sec. 8319. 


8325. Same. Every person mentioned in section 8320 claiming the 
benefit must file for record with the county clerk of the county in which 
such sawlogs, piling, railroad ties, cord-wood, or other timber were cut, a 
claim in substance the same as provided in the next preceding section of 
this act, and verified as therein provided. 

History: Sec. 5826, Rev. C. 1907. See also history of Sec. 8319. 


8326. Duties of county recorder. The county clerk must file any 
claim presented under the provisions of this act, indorse thereon the time 
of receiving the same, and keep the same in his office for the inspection of 
all persons, and shall enter in a book, properly ruled and kept for such 
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purpose, the names of all the parties, such names to be alphabetically 
arranged, the amount of the lien, and the time of filing the same. 


History: Sec. 5827, Rev. C. 1907. See also history of Sec. 8319. 


8327. Duration of lien. No lien provided for in this act binds any 
sawlogs, piling, railroad ties, cord-wood, or other timber, or lumber and 
shingles for a longer period than eight calendar months after the claim 
as herein provided has been filed, unless a civil action be commenced in a 
proper court, within that time, to enforce the same; provided, however, that 
in case such civil action so commenced should for any cause, other than the 
merits, be nonsuited or dismissed, then the lien shall continue for the term 
of one calendar month, if the said eight months have expired to permit the 
commencement of another action thereon, which shall be as effective in 
prolonging the lien as if it had been entered during the term of eight 
months hereinbefore stated. 

History: Sec. 5828, Rev. C. 1907. See also history of Sec. 8319. 


8328. Jurisdiction of court and procedure. The liens provided for in 
this act shall be enforced by a eivil action in the district court of the 
county wherein the len was filed, and shall be governed by the laws regulat- 
ing the proceedings in civil actions touching the mode and manner of trial, 
and the proceedings and laws to secure property, so as to hold it for the 
satisfaction of any lien that may be against it. 


History: Sec. 5829, Rev. C. 1907. See Billings & Northern Ry. Co., 40 Mont. 467, 
also history of Sec. 8319. 470, 107 Pace. 415. 

Though plaintiff had in his complaint 

Where plaintiff’s complaint in an action alleged a common liability of all of de- 


to foreclose a logger’s lien, under this see- 
tion, alleged all the facts necessary to 
recover for his services performed in saw- 
ing the lumber under an express contract, 
he was properly allowed to waive his lien 
and proceed against the defendant for a 
personal judgment for the amount claimed 
to be due under the contract. Logan v. 


fendants joined in the action, whereas the 
evidence disclosed, a contract with only 
one of them, he was, nevertheless, under 
sections 9314 and 9315, entitled to judg- 
ment against him who was shown to be 
liable, though the proof failed as to the 
others. Logan v. Billings & Northern Ry. 
Co., 40 Mont. 467, 471, 107 Pac. 415. 


8329. Same. Any person who shall bring a civil action to enforce the 


lien provided for, any person having a hen as provided for, or who shall be 
made a party to any such civil action, has the right to demand that such 
lien be enforced against the whole or any part of the sawlogs, piling, rail- 
road ties, cord-wood, or other timber or manufactured lumber or shingles 
upon which he has performed labor, or which he has assisted in securing or 
obtaining, or which he has cut on his timber land during the three months 
next preceding the filing of his len, for all his labor upon or for all his 
assistance in obtaining or securing said sawlogs, piling, railroad ties, cord- 
wood, or other timber, or in manufacturing said lumber into shingles during 
the whole or any part of the three months mentioned in section 8324, or for 
timber cut during the whole or any part of the three months above men- 
tioned. And where proceedings are commenced against any lot of sawlogs, 
piling, railroad ties, cord-wood, or other timber or lumber or shingles, as 
herein provided, and some of the lienors claim liens against these specific 
sawlogs, piling, railroad ties, cord-wood, or other timber or lumber or 
shingles proceeded against, and others against the same generally, to secure 
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their claim for work and labor, the priority of the liens shall be deter- 
mined as hereinbefore provided. 
History: Sec. 5830, Rev. C. 1907. See alco history of Sec. 8319. 


8330. Immaterial defects in claim. No mistake or error in the state- 
ment of the demand, or of the amount of credits and offsets allowed, or of 
the balance asserted to be due to claimant, nor in the description of the 
property against which the claim is filed, shall invalidate the lien, unless 
the court finds that such mistake or error in the statement of the demand 
credits and offsets, or of the balance due, was made with intent to defraud, 
or the court shall find that an innocent third party without notice, actual 
or constructive, has, since the claim was filed, become a bona fide owner of 
the property subject to the lien, and that the notice of claim was so deficient 
that it did not put the party upon further inquiry in any manner. 

History: Sec. 5831, Rev. C. 1907. See also history of Sec. 8319. 


8331. Bona fide purchasers. It shall be conclusively presumed by the 
court, that a party purchasing the property subject to the lien within the 
thirty days given herein to claimants wherein to file their liens, is not an 
innocent third party, nor that he has become a bona fide owner of the 
property subject to the lien, unless it shall appear that he has paid full 
value for the said property, and has seen that the purchase-money of the 
said property has been applied to the payment of such bona fide claims as 
are entitled to liens upon the same property under the provisions of this 
act, according to the priorities herein established. 

History: Sec. 5832, Rev. C. 1907. See also history of Sec. 8319. 


8332. Parties. Any number of persons claiming liens under this act 
may join in the affidavit in section 8329 provided, and may join in the same 
action, and when separate actions are commenced, the court may consolidate 
them. The court shall also allow as parts of the costs the money paid for 
filing, making, and recording the claim, and a reasonable attorney’s fee for 
each person claiming a lien. 

History: Sec. 5833, Rev. C. 1907. See also history of Sec. 8319. 


8333. Judgment and sale. In each civil action judgment must be 
rendered in favor of each person having a lien for the amount due to 
him, and the court or judge thereof shall order any property subject to 
the lien herein provided for to be sold by the sheriff of the proper county 
in the same manner that personal property is sold on execution, and the 
court or judge shall apportion the proceeds of such sale to the payment 
of each judgment, according to the priorities established in this act pro 
rata in its class, according to the amount of such judgment. 

History: Sec. 5834, Rev. C. 1907. See also history of Sec. 8319. 


8334. Sale of property. The court or judge may order any property 
subject to a lien as in this act provided to be sold by the sheriff as per- 
sonal property is sold on execution, either before or at the time judgment 
is rendered, as provided in the section next preceding, and the proceeds of 
such sale must be paid into court to be applied as in said section directed. 

History: Sec. 5835, Rev. C. 1907. See also history of Sec. 8519. 


8335. Penalty for destroying means of identification of property. Any 
person who shall eloign, injure, or destroy, or who shall render difficult, 
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uncertain, or impossible of identification any sawlogs, piling, railroad ties, 
cord-wood, shingles, or other timber upon which there is a lien as herein 
provided, without the express consent of the person entitled to such lien, 
shall be lable to a lenholder for the damages to the amount secured by 
his lien, and it being shown to the court in a civil action to enforce said 
lien, it shall be the duty of the court to enter a personal judgment for the 
amount in such action against the said person, provided he be a party to 
such action or the damages may be recovered by a civil action against such 
person. 


History: Sec. 5836, Rev. C. 1907. See Cited or applied as section 5836, Revised 
also history of Sec. 8319. Codes, in Lane vy. Lane Potter Lumber 
Co., 40 Mont. 541, 546, 107 Pac. 898. 


8336. Lien for driving logs. Any person who shall desire to float to 
market or place of manufacture any logs or timber in any of the streams 
of this state, and who shall be hindered or obstructed in so doing by the 
logs or timber of another, or any person whose logs or timber in any of 
the waters of this state are so intermixed with the logs or timber of 
another that the same cannot be conveniently separated for the purpose 
of being floated to the market or place of manufacture, may drive all 
logs or timber with which his own are or may be obstructed or intermixed 
toward such market or place of manufacture, to some point where the 
same can be conveniently separated from his own, and shall be entitled 
to a reasonable compensation therefor from the owner of such logs or 
timber; and upon the filing in the office of the county clerk and recorder 
of the county where such logs may be, within thirty days after the com- 
pletion of such driving of any such logs or, timber, a statement setting 
forth when and where the same were driven, the amount of his claim 
therefor, and verified by his oath or affidavit, such person shall have and 
retain a lien upon such logs or timber for the amount of such claim from 
the time of filing the same, and may have and maintain a civil action for 
the amount. of such claim, or for the enforcement of such lien, against the 
owner of such logs or timber; provided, that a failure to commence such 
action within sixty days after the filing of such claim shall operate as a 
discharge of said lien. 

History: En. Sec. 3946, Civ. C. 1895; re-en. Sec. 5816, Rev. C. 1907. 


8337. Foreclosure. A lien upon any logs or timber, as provided in 
the preceding section, may be foreclosed in the district court of the county 
in which the same is filed, and the decree for the enforcement thereof 
shall provide for the sale of said logs or timber, or so much thereof as 
may be necessary to satisfy said lien and costs, and the said sale shall be 
conducted by the sheriff in the manner provided by law for the sale of 
personal property under execution. 

History: En. Sec. 3947, Civ. C. 1895; re-en. Sec. 5817, Rev. C. 1907. 


8338. Release from lien. Any person, upon whose logs or timber any 
lien is filed or claimed, under the provisions of the foregoing sections, may 
release such logs or timber from such lien and regain and take possession 
thereof by furnishing an undertaking in double the amount of the claim, 
executed by two sufficient sureties, to be approved by the clerk and 
recorder in whose office the lien is filed, and conditioned that such person 
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do pay all damages and costs that may be awarded against him in any 
action to foreclose such lien or enforce such claim. Such undertaking 
shall be filed in the office of the clerk and recorder in whose office the lien 
is filed, and such clerk and recorder shall thereupon give to the person 
filing the same a certificate stating that such undertaking has been filed 
and approved. 


History: En. Sec. 3948, Civ. C. 1895; re-en. Sec. 5818, Rev. C. 1907. 
CHAPTER 91. 
MECHANICS’ LIENS. 
Section 8339. Who Entitled to Lien. 
8340. How Lien Perfected. 
8341. Duty of County Clerk. 
8342. What Property Affected. 
8343. Leasehold Interest—How Affected. & 
8344. Priority of Lien Over Mortgage. 
8345. Practice Provisions Applicable. 
8346. Same Relative to New Trials. 
8347. All Persons Interested May Be Made Parties. 
8348. Limitation of Actions. 
8349. Whom Deemed Owners. 
8350. Satisfaction of Lien. 
8339. Who entitled to lien. Every mechanic, miner, machinist, 
architect, foreman, engineer, builder, lumberman, artisan, workman, 


laborer, and any other person performing any work and labor upon, or 
furnishing any material, machinery, or fixture for any building, structure, 
bridge, flume, canal, ditch, aqueduct, mining claim, quartz lode, tunnel, 
city or town lot, farm, ranch, fence, railroad, telegraph, telephone, electric 
light, gas, or water-works or plant, or any improvements, upon complying 
with the provisions of this chapter, for his work or labor done, or 
material, machinery, or fixtures furnished, has a lien upon the property 


upon which the work or labor is done, or material furnished. 


History: En. Sec. 1, p. 332, Bannack 
Stat.; amd. Sec. 1, p. 509, Cod. Stat. 1871; 
re-en. Sec. 820, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1370, 5th Div. Comp. Stat. 1887; 
amd. Sec. 2130, C. Civ. Proc. 1895; re-en. 
Sec. 7290, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 1183. 


Though the mechanics’ lien law is reme- 
dial in character, its requirements must be 
complied with. Black y. Appolonio, 1 
Mont. 342, 346; Richards v. Lewisohn 
Bros. 19 Mont. 128, 133, 47 Pac. 645; Mis- 
soula Mercantile Co. v. O’Donnell, 24 
Mont. 65, 79, 60 Pac. 594, 991; Cook v. 
Gallatin Railroad Co., 28 Mont. 340, 356, 
fish Webs GH 

A subcontractor has a direct lien for the 
reasonable value of his labor and mate- 
rials. Merrigan y. English, 9 Mont. 113, 
122, 22 Pac. 454. See, also, Wortman v. 
Kleinschmidt, 12 Mont. 316, 345, 30 Pace. 
280; Duignan v. Montana Club, 16 Mont. 
189, 190, 40 Pac. 294; Eccleston v. Het- 
ting, 17 Mont. 88, 89, 42 Pac. 105. 

A cover for a stovepipe flue, opening 
into the chimney from the interior of a 


building, and removable when such flue 
was to be used, was not material entering 
into the construction of the building, nor 
a fixture, and such building was not sub- 
ject to a lien therefor. Missoula Mercan- 
tile Co. v. O’Donnell, 24 Mont. 65, 71, 60 
Pac. 594, 991. 

The burden is on a lien claimant to es- 
tablish his lien, and to support this bur- 
den he must show not only that he fur- 
nished the materials, but also that they 
were used for the enhancement of the 
property to which he claims he has a right 
to resort as security for the debt thus 
created. In the absence of this showing, 
his equity does not arise. Missoula Mer- 
cantile Co. v. O’Donnell, 24 Mont. 65, 72, 
60 Pac. 594, 991; Rogers-Templeton Lum- 
ber Co. v. Welch, 56 Mont. 321, 328, 184 
Pac. 838. 

Illuminating oil, mica grease, lubricat- 
ing oil, and gasoline for fuel.used in a 
mining plant did not enhance the value 
nor become a part of the machinery, and 
hence were not lienable within this sec- 
tion. A. M. Holter Hardware Co. v. On- 
tario Min. Co., 24 Mont. 198, 200, 61 Pac. 8. 
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The manner of perfecting a mechanics’ 
lien consists of various steps, which are 
purely statutory, and, while the statute is 
in some respects remedial in its nature, 
and thts far should be construed liberally, 
it creates a new right, and the statutory 
proceedings by which this new right is 
perfected and enforced must be strictly 
followed. McGlauflin vy. Wormser, 28 
Mont. 177, 181, 72 Pac. 428; Western Iron 
Works v. Montana P. & P. Co., 30 Mont. 
550, 558, 77 Pac. 413; Neuman vy. Grant, 
36 Mont. 77, 81, 92 Pac. 43; Lane v. Lane 
Potter Lumber Co., Ltd., 40 Mont. 541, 
547, 107 Pac. 898; Mills v. Olsen, 43 Mont. 
129, 133,.115 Pac. 33; Ivanhoff v. Teale, 
47 Mont. 115, 118, 1830 Pac. 972; Crane & 
Ordway Co. v. Baatz, 53 Mont. 438, 444, 
164 Pac. 533. 


The mechanics’ lien statute is materially 
different from that concerning loggers’ 
liens, and cases upon the former are in- 
applicable to the latter. Lane vy. Lane 
Potter Lumber Co., 40 Mont. 541, 550, 
107 Pac. 898. 

The history of the mechanics’ lien law 
is given in detail in Merrigan v. English, 
9 Mont..113, 22 Pac. 454. Lane v. Lane 
Potter Lumber Co., 40 Mont. 541, 551, 
107 Pac. 898. 


One who does work or labor upon, or 
furnishes material for, a mining claim is 
entitled to a mechanic’s len therefor on 
the claim. McIntyre y. MacGinnis, 41 
Mout. 87, 95, 108 Pac. 353. 


The fountain-head of all mechanics’ 
liens in this state is this section; by it 
mining claims and railroads are, as pos- 
sible subjects for such liens, in pari ma- 
teria. Dean v. Stewart, 49 Mont. 506, 
515, 143 Pac. 966. 


The lien given by this section attaches 
primarily to the structure in the erection 
of which the labor or materials were used, 
and extends only incidentally to the land 
upon which it is situated. Stritzel-Spa- 
berg Lumber Co. v. Edwards, 50 Mont. 49, 
52, 144 Pac. 722. 
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The lien on a building cannot be de- 
nied because of the fact that some injury 
may result to the realty from the removal 
of the building. The statute contemplates 
removal, whether injury does or does not 
result. Stritzel-‘Spaberg Lumber Co. v. 
Edwards, 50 Mont. 49, 55, 144 Pac. 722. 

In so far as the granting of a material- 
man’s or mechanic’s lien is concerned, the 
statute is remedial in character and must 
be liberally construed. Rogers-Templeton 
Lumber Co. v. Welch, 56 Mont. 321, 329, 
184 Pac. 838. 

The property which, under this section, 
must be identified by the description in a 
mechanic’s lien, is the building or other 
improvement upon which the work or la- 
bor has been done, or for which the mate- 
rial has been furnished. Johnson v. Hrick- 
son, 56 Mont. 550, 553, 185 Pac. 1116. 

The building upon which a mechanic’s 
lien is claimed may be identified by ref- 


,renece to the land upon which it is situ- 


ated; if urban property, a reference to the 
lot and block, as shown on the official 
plat, is usually sufficient. Johnson v. 
Erickson, 56 Mont. 550, 553, 185 Pac. 1116. 

Cited or applied as section 2130, Code of 
Civil Procedure, in A. M. Holter Hard- 
ware Co. v. Ontario Min. Co., 24 Mont. 
198, 200, 61 Pac. 8; Bouchers v. Powers, 
29 Mont. 342, 344, 74 Pac. 942; Western 
Iron Works v. Montana P. & P. Co., 30 
Mont. 550, 556, 77 Pac. 413; as section 
7290, Revised Codes, in Deschamps v. 
Loiselle, 50 Mont. 565, 573, 148 Pac. 335. 


For articles on “Mechanics’ Liens,” see 
Cal. Jur. and 18 R. C. L. 868. 

Lien of materialmen, see note in 79 Am. 
Dec. 268. 

Who are “laborers” or “workmen” with- 
in meaning of mechanics’ lien statutes, 
see notes in 32 Am. Rep. 264; 58 A. S. R. 
303; Ann.) Cas. 1013 B35. Annes Gags 
1915D; 931. 

Right of assignee of lienable claim to 
mechanics’ lien, see notes in 21 Ann. Cas. 
962; Ann. Cas. 1915C, 1119. 


8340. How lien perfected. Every person wishing to avail himself of 


the benefits of this chapter must file with the county clerk of the county 
in which the property or premises mentioned in the preceding section is 


situated, and within ninety days after the material or machinery aforesaid 


has been furnished, or the work or labor performed, a just and true 
account of the amount due him, after allowing all credits, and containing 
a correct description of the property to be charged with such lien, verified 
by affidavit, but any error or mistake in the account or description does 
not affect the validity of the len, if the property can be identified by the 
description; which paper containing the account, description, and affidavit 
is deemed the lien, and when there is an open account between the parties 
for labor, material, or machinery, such lien may be filed within ninety days 
after the date of the last item in such account, and include all items and 
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charges contained therein, for material or machinery furnished for, or 
work performed on, the property on which the lien is claimed. 


History: Ap. p. Sec. 6, p. 333, Bannack 
Stat.; amd. Sec. 6, p. 510, Cod. Stat. 1871; 
amd. Sec. 1, p. 84, L. 1874; re-en. Sec. 825, 
5th Div. Rev. Stat. 1879; amd. Sec. 1371, 
5th Div. Comp. Stat. 1887; amd. Sec. 1, 
p. 71, Ex. L. 1887; amd. Sec. 2131, C. Civ. 
Proc. 1895; en. Sec. 1, p. 162, L. 1901; 
re-en. Sec. 7291, Rev. ©. 1907. Cal. C. Civ. 
Proc. Sec. 1187. 


One desiring to file a mechanic’s lien 
need not classify the character of work 
done, or set out the items of it in the 
account filed with the notice; all that is 
required is an honest statement from 
which it may be understood what amount 
is, claimed. Black v. Appolonio, 1 Mont. 
342, 346; Smith v. Sherman Min. Co., 12 
Mont. 524, 528, 31 Pac. 72; McIntyre v. 
MacGinnis, 41 Mont. 87, 98, 108 Pac. 353. 

A mechanie’s lien statement which 
shows the dates when the work was com- 
menced and completed, the total number 
of days’ work performed, and the amount 
due therefor, is a sufficient account under 
a statute providing that there shall be 
filed by the party claiming a lien “a just 
and true account of the amount due or 
owing after allowing all credits,” without 
stating the items of which the account 
consists, or the nature of the work. Smith 
v. Sherman Min. Co., 12 Mont. 524, 527, 
Sly Pac. 72. 

A notice of lien which describes the 
property as lot 14 in a certain block and 
city plat cannot sustain a lien for mate- 
rials used in the erection of a building on 
lot 13, as such description, being neither 
uncertain, defective, or ambiguous, can- 
not be aided or explained by oral evidence, 
and is therefore not within a statute pro- 
viding that any error or mistake in the 
description shall not affect the validity 
of the lien, provided the property may be 
identified by such description. Goodrich 
Lumber Co. v. Davie, 13 Mont. 76, 82, 32 
Pac. 282. 

A general finding that “all the aver- 
ments of the complaint are true” includes 
a finding as true of the essential aver- 
ment that the plaintiff filed with the 
eounty clerk, within the statutory time, 
its claim of lien, sufficient in substance 
to meet the requirements of the statute. 
Missoula Mercantile Co. v. O’Donnell, 24 
Mont. 65, 70, 60 Pac. 594, 991. 

In an action to enforce a mechanic’s 
lien, allegations showing compliance with 
sections similar in substance to the above 
are jurisdictional, and when denied must 
be proven as alleged, in order to authorize 
decree of foreclosure. McGlauflin v. 
Wormser; 28 Mont. 177, 181, 72 Pac. 428. 

The “property” to be identified is the 
building or improvement on which the len 


is given, and hence a specific description 
of the “land” is not required. Western 
Iron Works v. Montana P. & P. Co., 30 
Mont. 550, 556, 77 Pac. 413. See, also, 
Stritzel-‘Spaberg Lumber Co. v. Edwards, 
50 Mont. 49, 54, 144 Pac. 722. 

A verification, attached to a mechanic’s 
lien and executed by the president of a 
corporation in its behalf, stating “that the 
matters and things therein stated are true, 
to the best of his knowledge, information, 
and belief,’ is not an affidavit and insuffi- 
cient for the purpose intended. Western 
Plumbing Co, v. Hried.33 Mont. 7, 9; 81 | 
Pae. 394. 

Where machinery was shipped from New 
York on June 6, and reached its destina- 
tion in this state on June 18, and a claim 
therefor filed September 14, it was held 
that, although the material had been 
“furnished,” the claim for a lien was not 
filed in time to comply with the law. Mc- 
Ewen v. Union Bank & Trust Co., 35 Mont. 
470, 474, 90 Pac. 359. 

A verified account attached to a me- 
chanie’s len statement, reciting certain 
items of charges, including labor and ma- 
terial, for excavating a cistern, consti- 
tuted a substantial compliance with this 
section. Neuman vy. Grant, 36 Mont. 77, 
81, 92 Pac. 43. 

Though a claimant’s notice of lien fails 
to state under oath that it contains “a 
just and true account of the amount due 
him after allowing all credits,” it is suffi- 
cient where it sets forth the contract be- 
tween the parties, the amount of work 
done, and the materials furnished, in con- 
siderable detail; where it gives the total 
amount of credits or moneys paid thereon, 
and states the balance claimed to be due; 
where it states “that items are correct;” 
where it is signed by the claimant, and 
where it bears a jurat, reciting that it 
was subscribed and sworn to before a 
designated notary public. Mills v. Olsen, 
43 Mont. 129, 133, 115 Pac. 33. 

Under the rule that it is sufficient if the 
statute giving the right to a mechanic’s 
lien be complied with substantially by the 
lien claimant, a notice of lien which stated 
that a certain sum was due the lienor 
“after allowing. just credits and offsets,” 
instead of using the words of the statute, 
“after allowing all credits,’ is sufficient. 
Wertz v. Lamb, 43 Mont. 477, 481, 117 
1PaKGs Ue). 

A mechanie’s lien was not void merely 
because the paper was in form an affidavit, 
with an itemized statement attached, in- 
stead of consisting of a statement of the 
account and a description of the property, 
followed by an affidavit. The method pur- 
sued was in substantial compliance with 
the requirements of this section, and there- 
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fore sufficient. Wertz v. Lamb, 43 Mont. 
477, 482, 117 Pac. 89. 

In an action to foreclose a mechanic’s 
lien, the plaintiff must allege and prove 
that he has complied with the require- 
ments of this section; but, if the lien is 
sufficient, a reference to it in the com- 
plaint to which it is attached is likewise 
sufficient for the purpose of showing com- 
pliance with the statutory provisions. 
Wertz v.. Lamb, 43 Mont. 477, 483, 117 
HEROS ¢3}3), 

A notice of lien for clearing land must 
contain such a description of the land 
sought to be charged that it can be iden- 
tified; if it is impossible to identify the 
land from such notice, the lien is invalid. 
{fvanhoff v. Teale, 47 Mont. 115, 118, 130 
Pace. 972. 

The notice of lien for material and la- 
bor furnished in the construction of a rail- 
way roadbed is sufficient, notwithstanding 
errors of description therein, if the prop- 
erty can be identified by the description 
given. Dean v. Stewart, 49 Mont. 506, 
514, 143 Pac. 966. 

Where, from a notice of lien for ma- 
terials and labor furnished in the construc- 
tion of a railway roadbed, it could be as- 
certained that the property sought to be 
charged with a lien was a particular por- 
tion of the roadbed in a certain county 
belonging to the therein named railway 
company, and located ‘on miles 46 and 47 
of the survey” of said railway company, 
near a given place, the notice was suffi- 
ciently specific to meet the requirements 
of this section. Dean v. Stewart, 49 Mont. 
506, 514, 143 Pac. 966. 

A writing attached to an intended me- 
chanie’s lien, which contained no jurat or 
other evidence to show that the claimant 
made oath before a person authorized to 
administer oaths, and which did not as- 
sume to verify either the description of 
the property affected or the account, did 
not constitute such an affidavit as is re- 
quired by this section. Crane & Ordway 
’ Co. v. Baatz, 53 Mont. 438, 444, 164 Pac. 
533. 

The affidavit to the notice of a me- 
chanic’s or materialman’s lien claim is es- 
sential, and must go to both the account 
and the description; both the account and 
the description must be verified as the 
statute requires; otherwise, the affidavit 
is insufficient; a mere acknowledgment of 
the execution of the notice is not an affi- 
davit. Crane & Ordway Co. v. Baatz, 53 
Mont. 438, 444, 164 Pac. 533. 
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No set form or order is required for the 
component parts of a mechanic’s lien, so 
long as they all appear; but it must be 
observed that the “account”? mentioned in 
the statute does not include the descrip- 
tion, and both are separate and distinct 
matters from the affidavit, which must 
verify each one of them. Crane & Ord- 
way Co. v. Baatz, 53 Mont. 438, 444, 164 
Pac. 533. 

Where the statements in an affidavit 
made under this section are in full accord 
with its requirements, and evince a faith- 
ful adherence to all its commands, it is 
sufficient, though obviously made on in- 
formation and belief by the assistant sec- 
retary of the plaintiff corporation. Rogers- 
Templeton Lumber Co. vy. Welch, 56 Mont. 
321, 324, 184 Pac. 838. 


The purpose of requiring the lien to be 
filed and an abstract thereof made of rec- 
ord is to impart notice to the owner and 
to subsequent purchasers or lienholders; 
and in order that the purpose may be 
served, it is necessary that the description 
in the lien be sufficient to apprise inter- 
ested parties just what property is sought 
to be charged, although there may be 
error or mistake in the description of the 
property, if the property can be identified 
by the description. given. Johnson vy. 
Erickson, 56 Mont. 550, 554, 185 Pac. 1116. 


Where property was described in a me- 
chanic’s lien as “that certain frame store 
building erected upon lot 23, block 8, in 
the L. E. Newton second addition to the 
town of Fairview,” there being more than 
one L. E. Newton second addition, the 
description is insufficient, and the lien in- 
valid. Johnson vy. Erickson, 56 Mont. 550, 
555, 185 Pac. 1116. 


A notice of a mechanic’s lien claim 
which instead of setting forth the name 
of the owner of the property sought to be 
charged, stated that the lienor was the 
owner, was fatally defective. Interstate 
Lumber Co. v. Magill-Nevin Plumbing & 
Heating Co., 57 Mont. 334, 188 Pac. 144. 

Idem. The validity of a mechanic’s lien 
must be tested by the description con- 
tained in it, and it is only in case of am- 
biguity that it may be explained and the 
property identified by oral evidence. 


Cited or applied as section 2131, Code of 
Civil Procedure, before amendment, in Big 
Blackfoot v. Blue Bird Min. Co., 19 Mont. 
454, 460, 48 Pac. 778; Cook v. Gallatin 
R. R. Co., 28 Mont. 340, 355, 72 Pac. 678. 


8341. Duty of county clerk. The county clerk must indorse upon 
every lien the day of its filing, and make an abstract thereof in a book by 
him to be kept for that purpose, and properly indexed, containing the date 
of the filing, the name of the person holding the lien, the amount thereof, 
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the name of the person against whose property the lien is filed, and the 
description of the property to be charged with same. 


History: En. Sec. 7, p. 333, Bannack 
Stat.; re-en. Sec. 7, p. 510, Cod. Stat. 1871; 
amd. Sec. 2, p. 84, L. 1874; re-en. Sec. 826, 
5th Div. Rev. Stat. 1879; re-en. Sec. 1373, 
5th Div: Comp. Stat. 1887; amd. Sec. 2132, 
C. Civ. Proc. 1895; re-en. Sec. 7292, Rev. 
Cc. 1907. 


A recorded lien claim for materials fur- 
nished in the construction of a building, 
which fails to state the name of the owner 
or person whose interest is sought to be 
charged, is fatally defective. Missoula 
Mercantile Co. vy. O’Donnell, 24 Mont. 65, 
73, 60 Pac. 594, 991. 

The mention of the record owner in the 
lien claim is not sufficient when he is not 
the person for whose use or benefit the 
property, building, or improvement is con- 
structed, repaired, or altered. Missoula 


Mercantile Co. v. O’Donnell, 24 Mont. 65, 
78, 60 Pac. 594, 991. 

The filing of a notice of lien on the 
property of the Yellowstone Park Railway 
Company and the Yellowstone Park Rail- 
road Company will not warrant interven- 
tion in a mechanie’s lien foreclosure 
against the Gallatin Railroad Company, 
though the complaint in intervention al- 
leges, on information and belief, that the 

, corporations are substantially the same. 
Merely a money demand in a mechanic’s 
lien foreclosure will not warrant interven- 
tion therein, though plaintiffs consent 
thereto. Cook v. Gallatin R. R. Co., 28 
Mont. 340, 356, 72 Pac. 678. 

Cited or applied as section 7292, Revised 
Codes, in Merges v. Altenbrand, 45 Mont. 
355, 364, 123 Pac. 21; Johnson v. Erick- 
son, 56 Mont. 550, 553, 185 Pac. 1116. 


8342. What property affected. The lien given extends to the lot or 


land upon which any such building, improvement, or structure is situated, 
to the extent of one acre, if outside of any town or city, or if within any 
town or city, then to the extent of the whole lot or lots upon which the 
same is situated, if the land belonged to the person who caused said 
building to be constructed, altered, or repaired; but if such person owned 
less than a fee-simple estate in such land, then only his interest therein is 
subject to such lien; all liens for any work or labor done or materials 
furnished upon the same premises, which shall be filed within thirty days 
after the filing of the first lien on such premises, shall entitle the holders 
thereof to share equally pro rata, according to the amount of their 
respective liens, in the proceeds arising from the sale of such premises 
upon the foreclosure of such liens. If, after the expiration of thirty days, 
other liens are filed against such premises, then all liens filed within sixty 
days after the filing of such subsequent lien are liens of the second class, 
and share pro rata in any proceeds arising from the sale of the said 
premises which may remain after all liens of the first class have been paid. 
The liens for work or labor done, or material furnished, as specified in 
. this chapter, shall be prior to and have precedence over any mortgage, 
encumbrance, or other lien made subsequent to the commencement of work 
on any contract for the erection of such building, structure, or other 
improvement. 


History: Ap. p. Secs. 8, 9, p. 334, Ban- 
nack Stat.; re-en. Secs 8, 9, p. 511, Cod. 
Stat. 1871; amd. Secs. 1, 2, p. 238, L. 1877; 
re-en. Sec. 827, 5th Div. Rev. Stat. 1879; 
amd. Sec. 1374, 5th Div. Comp. Stat. 1887; 
amd. Sec. 2, p. 71, Ex. L. 1887; en. Sec. 
2133, C. Civ. Proc. 1895; re-en. Sec. 7293, 
Rey. C. 1907. 


The provision of this section, limiting 
the operation of a mechanic’s lien, does 
not apply to mining claims.’ A lien upon 
such property extends to the whole claim. 
Smith v. Sherman Min. Co., 12 Mont. 524, 


Cal. C. Civ. Proc. Sec. 1185. 


529, 31 Pac. 72; McIntyre v. MacGinnis, 
41 Mont. 87, 96, 108 Pac. 353; Dean v. 
Stewart, 49 Mont. 506, 515, 143 Pac. 966. 
See, also, Big Blackfoot v. Blue Bird Min. 
Co., 19 Mont. 454, 458, 48 Pac. 778. 

The lien of a mechanic for material or 
labor furnished at the request of a lessee 
who afterwards forfeited his lease em- 
braces only such improvements as the 
lessee himself might have removed during 
his lease, and does not include a doorway 
cut between two buildings, paper-hanging, 
or other improvements which cannot be 
removed without injury to the freehold. 
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Stenberg vy. Liennemann, 20 Mont. 457, 
460, 52 Pac. 84. 

Where a mortgage was executed subse- 
quent to the furnishing of materials and 
labor, for which a lien was claimed on the 
mortgaged property, the mortgagee, by 
purchase of the property on foreclosure of 
the mortgage, did not become a bona fide 
purchaser, but was substituted only to the 
rights of the mortgagor, and took the 
property subject to the mechanic’s lien. 
Western Iron Works v. Montana P. & P. 
Co., 30 Mont. 550, 561, 77 Pac. 413. 


Since a mechanic’s lien is primarily , 


given upon the structure in the erection 
of which work was done and material 
furnished, it cannot be affected by a mis- 
description of the land upon which it 
stands, if the structure itself can be iden- 
tified. Dean v. Stewart, 49 Mont. 506, 
515, 143 Pac. 966. 

Cited or applied as sections 2133, Code 
of Civil Procedure, in Missoula Mercantile 
Co. v. O’Donnell, 24 Mont. 65, 77, 60 Pac. 
594, 991; as section 7293, Revised Codes, 
in Stritzel-Spaberg Lumber Co. v. Ed- 
wards, 50 Mont. 49, 52, 144 Pace. 722. 


Buildings and other property subject to 
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mechanics’ liens, see note in 78 Am. Dec. 
694. 

When mechanics’ lien may include prop- 
erty in addition to that upon which work 
was performed, see note in 65 A. 8. R. 165. 

Mechanics’ liens on buildings or im- 
provements as distinct from land on which 
located, see notes in 2 Ann. Cas. 689; 62 
LB. -As S693. Re As 19170) e1io: 

Mechanics’ lien where building covers 
adjoining lots held in severalty, see notes 
im P30 PS ae AGING gion) ela) Arne Cais 
19120, 873. 

Right to lien against charitable or re- 
ligious institution, see notes in Ann. Cas. 


1915D, 1145; 51 L. R. A. (N.. 8.) 161. 


Right to lien on school and other public 
property, see notes in 1 Ann. Cas. 371; 17 
Ann. Cas. 131; Ann. Cas. 1913A, 762; Ann. 
Cas. 19140, 102; 35 L. R. A. 141; 20 L. R. 
Al (NES) 5261; 4101. RaAL TENS) alos 

Homestead as subject to mechanics’ lien, 
see notes in Ann Cas. 1917E, 747; L. R. A. 
1918D, 1055. 

Right to file single mechaniec’s len un- 
der entire contract, against two or more 
separate buildings on different lots in same 
ownership, see notes in 10 A. L. R. 1026; 
2 Ann. Cas. 685. 


8343. Leasehold interest—How affected. When the interest in the 


land, building, structure, or other improvement is a leasehold interest, 
the forfeiture of such lease does not forfeit or impair such liens so far 
as concerns the buildings, structures, and improvements put thereon by 
the persons charged with such lien, but the same may be sold to satisfy 
said lien, and may be removed within twenty days after the sale thereof 


by the purchaser. 


History: En. Sec. 9, p. 334, Bannack 
Stat.; re-en. Sec. 9, p. 511, Cod. Stat. 1871; 
re-en. Sec. 828, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1375, 5th Div. Comp. Stat. 1887; 
amd. Sec. 2134, C. Civ. Proc. 1895; re-en. 
Sec. 7294, Rev. C. 1907. 


The provision of a statute that, where 
the interest owned in land by the proprie- 
tor of a building to which a lien has at- 
tached is only a leasehold, the building 
may be sold and removed, is paramount 
to the provision of a mining lease to the 
effect that all improvements placed on the 
premises by the lessee should become the 
property of the lessor as soon as placed on 
the mine and remain a part thereof, and 
such lease will be presumed to have been 
made in contemplation of the statute. 
Montana L. & M. Co. v. Mining Co., 15 
Mont. 20, 25, 37 Pac. 897. 


8344. Priority of lien over mortgage. 


Where work on a group of mining claims 
was done at the instance of lessees, who. 
in part paid therefor, they were personally 
liable for the amount unpaid, whether they 
were technically partners or not. Mce- 
Intyre v. MacGinnis, 41 Mont. 87, 99, 108. 
Pac. 353. 


Cited or applied as section 2134, Code 
of Civil Procedure, in Stenberg y. Lienne- 
mann, 20 Mont. 457, 460, 52 Pac. 84; Mis- 
soula Mercantile Co. v. O’Donnell, 24 
Mont. 65, 77, 60 Pac. 594, 991; as section 
7294, Revised Codes, in Stritzel-Spabere 
Lumber Co. v. Edwards, 50 Mont. 49, 54, 
144 Pac. 722. 


Mechanics’ liens on leasehold estates, 
see notes in 3 Ann. Cas. 1096; 14 Ann. 
Cas. 1031. 


The liens attach to the build- 


ings, structures, or improvements for which they were furnished or the 
work was done in preference to any prior lien, encumbrance, or mortgage 
upon the land upon which said buildings, structures, or improvements are 
erected; and any person enforcing such lien may sell the same under 
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execution, and the purchaser may 
reasonable time thereafter. 


History: En. Sec. 10, p. 334, Bannack 
Stat.; re-en. Sec. 10, p. 511, Cod. Stat. 1871; 
amd. Sec. 3, p. 238, L. 1877; amd. Sec. 829, 
5th Div. Rev. Stat. 1879; amd. Sec. 1376, 
5th Div. Comp. Stat. 1887; amd. Sec. 2135, 
C. Civ. Proc. 1895; re-en. Sec. 7295, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 1186. 


This provision subjects the improve- 
ments to the claim of the lienor to secure 
payment for the labor or material used in 
the erection of the improvement, by right 
superior to that of the prior mortgagee. 
Opera House Co. v. Maguire, 14 Mont. 
558, 562, 37 Pac. 607; Johnson v. Puritan 
Min. Co., 19 Mont. 30, 40, 47 Pac. 337. 

A purchaser, who is in possession of 
premises under a sale upon the foreclosure 
of his lien, is entitled, as against the 
holder of a mortgage having priority to 
his len as to the land, to remain in pos- 
session of the premises until the fore- 
closure of the mortgage, without losing his 
right to remove the buildings. Opera 
House Co. v. Maguire, 14 Mont. 558, 562, 
37 Pac. 607. 

The lien of a mechanic as to the im- 
provement is superior to a prior mort- 


8345. Practice provisions applicable. 


MECHANICS’ LIENS. 


[8345-8349 
remove the property sold within a 


gage on the land, but as to the land itself 
the prior mortgage maintains precedence, 
and where a lien claimant has not erected 
a building or placed such an improvement 
upon a mining claim as is susceptible of 
severance or removal, his lien must yield 
to a prior mortgage upon the premises. 
Johnson v. Puritan Min. Co., 19 Mont. 30, 
39, 47 Pac. 337. 

Cited or applied as section 2135, Code 
of Civil Procedure, in Missoula Mercantile 
Co. v. O’Donnell, 24 Mont. 65, 77, 60 Pac. 
594, 991; as section 7295, Revised Codes, 
in Stritzel-Spaberg Lumber Co. v. Edwards, 
50 Mont. 49, 54, 144 Pac. 722. 


Priority as between mortgage of prop- 
erty and mechanic’s lien thereon, see notes 
in Ann. Cas. 1916B, 634, 667, 669, 672, 
674; 14 L. BR.-A.°306; 2 L. R.A. (N. S.) 
615. 

Priority as between mortgage for future 
advances and mechanic’s lien, see note in 
5 A. L. R. 398. 

Rights of seller of fixtures, retaining 
title thereto or a lien thereon, as against 
holder of mechanie’s lien, see note in 13 
A. L. BR. 459. 


Except as otherwise provided in 


this chapter, the provisions of the Code of Civil Procedure are applicable 
to and constitute the rules of practice in the proceedings mentioned in this 


chapter. 


History: En. Sec. 2136, C. Civ. Proc. 1895; re-en. Sec. 7296, Rev. C. 1907. Cal. Cc. 


Civ. Proc. Sec. 1198. 


8346. Same relative to new trials. The provisions of the Code of 
Civil Procedure relative to new trials and appeals, except in so far as they 
are inconsistent with the provisions of this chapter, apply to the pro- 


ceedings mentioned in this chapter. 


History: En. Sec. 2137, C. Civ. Proc. 1895; re-en. Sec. 7297, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1199. 


8347. All persons interested may be made parties. 


All persons inter- 


ested in the matter in controversy, or in property charged with the lien, 
or having liens thereon, may be made parties. 


History: En. Sec. 2138, C. Civ. Proc. 
1895; re-en. Sec. 7298, Rev. C. 1907. 


The naming of persons in the complaint 
to enforce the lien does not make them 
parties unless they are within the rule de- 
fining necessary parties. Missoula Mer- 


8348. Limitation of actions. 


eantile Co., v. O’Donnell, 24 Mont. 65, 74, 
60 Pac. 594, 991. 


Necessary or proper parties to action to 
foreclose mechanic’s lien, see notes in Ann. 
Cas. 1918B, 3, 28, 31, 34, 41. 


All actions under this chapter must be 


commenced within two years from the date of the filing of the lien. 


History: 
Sec. 1, Ch. 127, L. 1921. 


8349. Who deemed owners. 


En. Sec. 2139, C. Civ. Proc. 1895; 


re-en. Sec. 7299, Rev. C. 1907; amd. 


Every person, including guardians of 


minors, married women, and any company, association, or ecrporatior not 
(47, 
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tenants or lessees, for whose use, benefit, or enjoyment any property, 
building, structure, or improvement mentioned in this chapter is con- 


structed, repaired, or altered, is deemed the owner ae for the purposes 


of this iapiee 


History: En. Sec. 1387, 5th Div. Comp. 
Stat. 1887; amd. Sec. 3, p. 72, Ex. L. 1887; 


amd. Sec. 2140, C. Civ. Proc. 1895; re-en. 


Sec. 7300, Rev. C. 1907. 

The interests of the owners of a mine 
held not subject to a lien for labor and 
materials procured by a tenant in his op- 
erations on the mine. Block v. Murray, 
12 Mont. 545, 548, 31 Pac. 550. See Mon- 
tana L. & M. Co., v. Mining Co., 15 Mont. 
20, 23, 37, Pac. 897, and Pelton V. Minah 
Con. Min. Co., 11 Mont. 281, 28 Pac. 310. 

Under the statutes of this state, the 
name of the “owner” required to be men- 
tioned in the lien claim is the name of 


the owner of the interest to be affected 
by, or charged with, the lien, and the 
mention of the record owner is not suffi- 
cient when he is not the person for whose 
use or benefit the property, building, or 
improvement is constructed, repaired or 
altered. Missoula Mercantile Co. v. O’- 
Donnell, 24 Mont. 65, 78, 60 Pac. 594, 991. 


Scope and import of term “owner” in 
mechanic’s lien statutes, see note in 2 A. 
L. R. 794. 

Term ‘owner’ in mechanic’s lien sta- 
tute as including tenant for years, see note 
in Ann. Cas. 1912A, 316. 


8350. Satisfaction of lien. Whenever any indebtedness which is a 


lien upon any such real estate, structure, building, or other improvement 
is paid and satisfied, it is the duty of the creditors to acknowledge satis- 
faction thereof as in case of a mortgage; and if any creditor fail to 
acknowledge satisfaction, as aforesaid, he is liable to any person injured 
by such failure to the amount of such injury and the costs of action. 


History: En. Sec. 841, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 1385, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2141, C. Civ. Proc. 


Cited or applied as sec. 7301, Rev. Codes, 
in Lane v. Lane Potter Lumber Co., 40 
Mont. 541, 551, 107 Pac. 898. 


1895; re-en. Sec. 7301, Rev. C. 1907. 


CHAPTER 92. 
LIENS FOR SALARIES AND WAGES. 


Section 8351. Preferred Creditors When Assignment of Property Is Made. 
8352. Allowance of Attorney’s Fees. 
8353. Priority of Wages in Case of Death of Employer. 
8354. Same, in Cases of Execution or Attachment. 
8355. Service of Notice. 
8356. Proceeding If Claim Disputed. 
8357. Original Action Cannot Be Dismissed. 
8358. Mortgages, etce., Not Affected. 


8351. Preferred creditors when assignment of property is made. In all 
assignments of property made by any person to trustees or assignees on 
account of the inability of the person, at the time of the assignment, to pay 
his debts, or in proceedings of insolvency, the wages of the miners, 
mechanics, salesmen, servants, clerks, or the laborers employed by such 
person, to the amount of two hundred dollars each, and for services 
rendered within sixty days previously, are preferred claims, and must be 
paid by such trustees or assignees before any other creditor or creditors 
of the assignor. 


Related section: 8616. 
History: Ap. p. Sec. 2050, 5th Div. 


that it alleges an assignment to a creditor 
directly for his’ sole benefit, and not as 
Comp. Stat. 1887; amd. Sec. 2150, C. Civ. a trustee or for the benefit of creditors. 
Proc. 1895; re-en. Sec. 7302, Rev. C. 1907. Flanders v. Murphy, 10 Mont. 398, 400, 25 
Cal. C. Civ. Proc. Sec. 1204. Pac. 1052; Marshall v. Livingston Nat. 
Bank, 11 Mont. 351, 364, 28 Pac. 312. 
Where the effect of an instrument. con- 


Tt is no objection to a complaint in an 
‘veying personal property is a transfer of 


action by a laborer to enforce his claim 
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a debtor’s property to a creditor, with 
power to make an immediate sale of the 
same and render the overplus, after satis- 
fying the debt therein described, to the 
debtor, which debt is made to be due at 
once, the transaction, though under the 
name and in the form of a chattel mort- 
gage, will be regarded as an assignment 
and within the operation of a statute mak- 
ing the wages of an employee of the as- 
signor a preferred claim where the serv- 
ices were rendered within sixty days im- 
mediately preceding such assignment. Mar- 
shall vy. Livingston Nat. Bank, 11 Mont. 
301, -361,°28 Pac..312: 

Where there is no evidence in the record, 
and the findings of the court bring the 
plaintiff within the operation of the sta- 
tute known as the “wage worker’s law,” 
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a judgment for plaintiff against an as- 
signee for the benefit of creditors will be 
affirmed on the authority of Flanders v. 
Murphy, 10 Mont. 398, 25 Pac. 1052, and 
Marshall v. Livingston Nat. Bank, 11 
Mont. 351, 28 Pac. 312. Knatz v. Wise, 
16 Mont. 555, 557, 41 Pac. 710. 


Police power to regulate wages, see 
notes in 122 A. S. R. 903; 139 A. S. R. 864. 

Equitable preference of wage claims 
against assets in hands of receiver of cor- 
poration, see note in 3 Ann. Cas. 707; 5 
A. L. BR. 690. 

Wages as preferred claim in bankruptcy, 
see note in Ann. Cas. 1916B, 343. 

Who are laborers, employees or servants 
within statutes giving preference to wages, 
see note in 18 L. R. A. 305. 


8352. Allowance of attorney’s fees. In an action to establish a claim 
for salary or wages under the provisions of this chapter, the court must 
allow as costs a reasonable attorney’s fee to each claimant who establishes 
his claim, or to the defendant if such claim be not established. 

History: En. Sec. 1, Ch. 17, L. 1915. 


Note——Above section rewritten to con- 
form to this code. 


Validity of statutory provision for at- 
torney’s fees for failure to pay wages, see 
note in 11 A. lL. Ry 897. 


_ 8353. Priority of wages in case of death of employer. In case of the 
death of any employer, the wages of each miner, mechanic, salesman, 
elerk, servant, and laborer for services rendered within sixty days next 
preceding the death of the employer, not exceeding two hundred dollars, 
rank in priority next after the funeral expenses, expenses of the last 
sickness, the charges and expenses of administering upon the estate, and 
the allowance to the widow and infant children, and must be paid before 
other claims against the estate of the deceased person. 


History: En. Sec. 2051, 5th Div. Comp. 1895; re-en. Sec. 7303, Rev. C. 1907. Cal. 
Stat. 1887; re-en. Sec. 2151, C. Civ. Proc. C. Civ. Proc. Sec. 1205. 


8354. Same, in cases of execution or attachment. In case of execu- 
tions, attachments, and writs of similar nature, issued against any person, 
except for claims for labor done, any miners, mechanics, salesmen, servants, 
clerks, or laborers, who have claims against the defendant for labor done, 
may give notice of their claims and the amount thereof, sworn to by the 
person making the claim, to the parties plaintiff and defendant to the 
action in which such execution, attachment, or other writ has been issued, 
and upon the officer executing the same. Service of notice herein required 
may be made upon the officer charged with the execution of such writ in 
one or more cases that may be pending against such person, who shall 
forthwith serve such notice and claim, by copy, upon the said parties, 
plaintiff and defendant, if found in the county where such action is 
pending, or upon their respective attorneys employed in such case or 
eases pending. 


History: En. Sec. 2052, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 2152, C. Civ. Proc. 
1895; re-en. Sec. 7304, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1206. 


Claimant should establish the whole of 
his claim, though he can be declared en- 
titled to a lien for only so much of it as 
accrued within sixty days next preceding 
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the levy of the writ, not exceeding two establish and foreclose a lien on the debt- 
hundred dollars. Shea v. Regan, 29 Mont. or’s attached property, is a proceeding 
308, 314, 74 Pac. 737. equitable in its nature, and not within the 

An action by a claimant to establish his jurisdiction of a justice of the peace. Shea 
claim for services, in so far as it seeks to v. Regan, 29 Mont. 308, 315, 74 Pac. 737. 


8355. Service of notice. The officer serving said notice and claim 
shall forthwith, after such service of the same, make return thereof, 
showing such service, where and how made. Service may be made in 
any case at any time before the actual sale of the property levied upon 
m such pending action, and unless such claim is disputed by the debtor 
or a creditor or party plaintiff, such officer must pay such person out of 
the proceeds of the sale the amount he is entitled to receive for services 
rendered within the sixty days next preceding the levy of the writ, not 
exceeding two hundred dollars. If any or all of the claims so presented, 
and claiming preference under this chapter, are disputed by either the 
debtor or a creditor, the person presenting the same must commence an 
action within ten days after notice of such dispute is served upon such 
claimant, as provided for in the next section, for the recovery thereof; 
and the officer must retain possession of so much of the proceeds of the 
sale as may be necessary to satisfy such claim and costs until the final 
determination of such action; and in case judgment be had, the costs are 


a preferred claim, which may include 


History: En. Sec. 2052, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2153, C. Civ. Proc. 
1895; re-en. Sec. 7305, Rev. C. 1907. 


a reasonable attorney’s fee. 


latter may, if he deem it advisable, inter- 
vene. Shea v. Regan, 29 Mont. 308, 314, 
74 Pac. 737. 


Where a claimant fails to commence an 
action against his debtor within ten days 
tion to establish a disputed claim, neither after the date of the notice that his claim 
the sheriff holding the attached property was disputed, he waives his right to a 
nor the attaching creditor is a necessary lien. Shea v. Regan, 29 Mont. 308, 316, 
or proper party to such action, though the 74 Pac. 737. 


Where the claimant commences an ac- 


8356. Proceeding if claim disputed. The debtor or creditor intending 
to dispute any claim presented under the provisions of the last section 
shall, within ten days after receiving notice of such claim, serve upon the 
claimant and officer holding such execution, attachment, or other writ, a 
statement in writing, verified by the oath of the debtor or person disputing 
such claim for services, setting forth that no part of said claim, not 
exceeding a sum specified, is justly due from the debtor to the claimant 
for services rendered within the sixty days next preceding the levy of 
the execution, attachment, or other writ, as the case may be. If the 
claimant bring suit on a claim which is disputed in part only, and fail 
to recover a sum exceeding that which was admitted to be due, he shall 
not recover costs, but costs shall be adjudged against him; and where 
such claimant fails to bring suit upon his claim, which is disputed in 
party only, he shall be deemed to have waived that portion of his claim 
disputed. 


History: En. Sec. 2053, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 2154, C. Civ. Proc. 
1895; re-en. Sec. 7306, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1207. 


Cited or applied as section 2154, Code 
of Civil Procedure, in Shea v. Regan, 29 
Mont. 308, 313, 74 Pac. 737. 


Right to set up, set off or counterclaim 
against demand for wages which are ex- 
empt from execution, see note in Ann. 
Cas. 1914A, 1183. 
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8357. Original action cannot be dismissed. Persons having the preferred 
claims mentioned in this chapter are entitled to a lien upon the property 
attached or levied upon, and if said claims are not disputed, or if a judg- 
ment is recovered for the same, the officer must pay such claims out of 
-the property, and the original action cannot be dismissed without the 
consent of the owners of such preferred claims. 


History: En. Sec. 2155, C. Civ. Proc. Cited or applied as section 2155, Code 
1895; re-en. Sec. 7307, Rev. C. 1907. of Civil Procedure, in Shea v. Regan, 29 
Mont. 308, 313, 74 Pac. 737. 


8358. Mortgages, etc., not affected. Nothing in this chapter shall be 
construed so as to affect any lien, encumbrance, or mortgage held by any 
creditor of such employer prior to said sixty days. 


History: En. Sec. 2054, 5th Div. Comp. Stat. 1887; re-en. Sec. 2156, C. Civ. Proc. 
1895; re-en. Sec. 7308, Rev. C. 1907. 


CHAPTER 93. 
LIENS UPON CROPS FOR SEED GRAIN AND HAIL INSURANCE. 


Section 8359. Lien Upon Crops for Seed or for Funds to Purchase Seed. 
8360. Filing Statement of Lien in Office of County Clerk and Recorder. 
8361.. Priority of Lien. 
8362. Acknowledgment of Satisfaction of Lien. 
8363. Hail Insurance Lien on Crop. 
8364. Same—Filing Notice of Lien. 
8365. Satisfaction of Lien. 


8359. Lien upon crops for seed or for funds to purchase seed. Any 
person, company, association, or corporation, who shall furnish to another 
seed to be sown or planted, or funds or means with which to purchase. 
such seed to be sown or planted, or to be used in the production or 
cultivation of a crop or crops on the lands owned or contracted to be 
purchased, used, leased, occupied, or rented by him, or held under govern- 
ment entry, shall, upon filing the statement provided for in the next 
section, have a lien not exceeding the purchase price of seven hundred 
bushels upon the crop produced from the seed or grain so furnished, or 
any part thereof, and, upon the seed or grain threshed from such crop, to 
secure the payment of the amount or the value of the seed or grain so 
furnished, or the funds or means advanced to purchase the same. 

_ History: En. Sec. 1, Ch. 23, L. 1915; amd. Sec. 1, Ch. 15, Ex. L. 1918. 


8360. Filing statement of lien in office of county clerk and recorder. 
Any person who is entitled to a lien under this act shall, within thirty 
days after the seed or grain is furnished, or the funds, means, or moneys 
advanced therefor, file in the office of the county clerk and recorder of 
the county in which such seed or grain is to be planted or used, a state- 
ment in writing, verified under oath, showing the kind and quantity 
of the seed or grain furnished, its value, or the amount of the funds or 
money advanced to pay therefor, the name of the person or persons to 
whom furnished, and a description of the land and of each tract of land 
upon which the same is to be or has been planted, or sown, or used in the 
production of a crop or crops. Unless the person entitled to such lien shall 
file such statement within the time aforesaid, he shall be deemed to have 
waived the right thereto. 

History: En. Sec. 2, Ch. 23, L. 1915; amd. Sec. 2, Ch. 15, Ex. L. 1918. 
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8361. Priority of lien. The lien provided by this act shall, as to the 
crop covered thereby, have priority over all other lens and encumbrances 
thereon. 

History: En. Sec. 3, Ch. 23, L. 1915; re-en. Sec. 3, Ch. 15, Ex. L. 1918. 


8362. Acknowledgment of satisfaction of lien. Whenever the indebt- 
edness which is a lien upon such grain or other crops is paid and satisfied, 
it is the duty of the lienor to acknowledge satisfaction thereof as in the 
case of a chattel mortgage, and to discharge the said lien of record; and 
if any lienor fails to acknowledge satisfaction and discharge of said lien 
as aforesaid, he is liable to any person injured thereby in the amount of 
such injury and the costs of the action. 

History: En. Sec. 4, Ch. 15, Ex. L. 1918. 


8363. Hail insurance lien on crop. Any person, company, association, 
or corporation who shall furnish to another hail insurance for the purpose 
of protecting the said party’s crop from damage by hail during the hail 
season of the then growing or seeded crop, whether the said crop or crops 
be on the land owned or contracted to be purchased, used, leased, occupied, 
er rented by the said insured or held under government entry, shall, upon 
filing the statement provided for in the next section, have a lien subject 
to any seed lien that may then or thereafter be placed on record against 
the said crop for the amount due the said person, company, association, 
or corporation furnishing the hail insurance from the said insured so 
protected, whether it be on a note given, open account, or assessment, 
due or to become due, for the current year’s protection, upon the crop 
produced on the said land so protected or any part thereof, and upon the 
seed or grain threshed from such crop to secure the payment of the 
amount due or the assessment levied against the said insured for the said 


insurance provided. 
History: En. Sec. 1, Ch. 223, L. 1921. 


8364. Same—Filing notice of lien. Any person who is entitled to a 
lien under this act shall, within thirty days after the said insurance is 
issued, file in the office of the county clerk and recorder of the county 
in which the crop so insured is located a statement in writing verified 
under oath giving the description of the land upon which the crop is 
planted, together with the kind of crop insured; provided, that with a 
mutual company it may file a hen for. the largest amount that may 
become due under its assessment power, and in the event that the amount 
assessed shall not be as large as the amount of the len claimed, then the 
amount assessed and due shall be the amount the mutual insurance com- 
pany shall be entitled to under its lien. Unless the person, company, 
association, or corporation entitled to such a lien shall file such statement 
within the time aforesaid, he or it shall be deemed to have waived the 
right thereto. 

History: En. Sec. 2, Ch. 223, L. 1921. 


8365. Satisfaction of lien. Whenever the indebtedness, which is a lien 
upon such grain or other crops, is paid or satisfied on or before November 
1 of the then current year, it is the duty of the lenor to acknowledge 
satisfaction thereof, as in the case of a chattel mortgage, within ‘twenty 
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days after receiving payment, and to discharge the said lien of record, 
and if any lienor fails to acknowledge satisfaction and discharge of said 
lien as aforesaid he is liable to any person injured thereby in the amount 
of such injury and the costs of action. If any hail lien is not satisfied 
on or before the first day of March of the next succeeding year after the 
insurance was carried on the crop, the same shall be deemed satisfied 
and released of record. 
History: En. Sec. 3, Ch. 223, L. 1921. 


CHAPTER 94. 
THRESHERMEN’S LIENS. 


Section 8366. Lien of Threshermen Upon Grain or Crops. 
8367. Claim of Lien, When, Where, and How Filed—Service of Notice. 
8368. Indorsement and Abstract of Lien by County Clerk. 
8369. Priority of Lien. 
8370. Limitation of Actions to Foreclose Lien. 
8371. Rules of Practice. 
8372. Parties to Action. 
8373. Owner Defined. 
8374. Acknowledgment of Satisfaction of Lien—Penalty. 


8366. Lien of threshermen upon grain or crops. All threshermen 
owning or operating threshing machines shall have a lien upon the grain 
and other crops threshed by them for and on account of the services 
rendered and labor performed by them on said grain and crops. 


History: En. Sec. 1, Ch. 25, L. 1915. Threshers’ liens, see note in 11 Ann. 
Cas. 1003. 


8367. Claim of lien, when, where, and how filed—Service of notice. 
Every person intending to avail himself of the benefits of this act must 
file with the county clerk of the county in which said grain or other 
crops were grown, within sixty days after the last services were rendered 
or labor performed in the threshing of said grain or other crops, a just 
and true account of the amount due him or them for such services or 
labor, after allowing all just credits and offsets, and containing a correct 
description of the grain or other crop to be charged with such lien, the 
price agreed upon for such threshing, the name of the person, firm, or 
corporation for whom such labor and services were performed, and a 
description of the land, as nearly as possible, upon which such grain or 
other crops were raised, and a description of the legal subdivision of 
land upon which said grain is stored, and if said grain is stored in an 
elevator, the location of said elevator, which statement or account shall 
be verified by affidavit of the person claiming such lien or his duly 
authorized agent or attorney having knowledge of the facts; and any error 
or mistake in the account of description of the grain or other crops or 
of the property upon which it was raised shall not invalidate said lien. 
If the grain or other crops so threshed are being hauled from the machine 
direct to the elevator or to any other purchaser, then the thresherman 
desiring to claim such lien shall also serve written notice upon the elevator 
man or other private purchaser that he will claim or hold a lien upon 
said grain or other crops for his services or labor performed in threshing 
the same. 


History: En. Sec. 2, Ch. 25, L. 1915; amd. Sec. 1, Ch. 162, L. 1917; amd. Sec. 1, 
Ch. 71, L. 1921. 
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8368. Indorsement and abstract of lien by county clerk. The county 
clerk must indorse upon such lien the day of its filing, make an abstract 
thereof in a book kept by him for that purpose and properly indexed, 
containing the date of the filing, the name of the person claiming the 
lien, the amount thereof, the name of the person against whose property 
the len is filed, and a description of the property to be charged with 
the same. 

History: En. Sec. 3, Ch. 25, L. 1915. 


8369. Priority of lien. The lien for work or labor done or services 
rendered as specified in section 8366 shall be prior to and have precedence 
over any mortgage, encumbrance, or other lien upon said grain or other 
crops, except the lien for the seed furnished for the purpose of growing 
this particular crop. 

History: En. Sec. 4, Ch. 25, L. 1915. 


8370. Limitation of actiens to foreclose lien. All actions for the fore- 
closure and enforcement of the lien herein provided for must be 
commenced within sixty days from the filing of the lien. 

History: En. Sec. 5, Ch. 25, L. 1915. 


8371. Rules of practice. Except as otherwise provided, the provisions 
of the Code of: Civil Procedure are applicable to and constitute the rules 


of practice for the enforcement and foreclosure of the lien herein pro-. 


vided for. 
History: En. Sec. 6, Ch. 25, L. 1915. 


8372. Parties to action. All persons interested in the matter in 
controversy or the property to be charged with the len, or having liens 
thereon, may be made parties to an action for the foreclosure thereof. 

History: En. Sec. 7, Ch. 25, L. 1915. 


8373. Owner defined. Every person, including guardians or minors, 
married women, and any company, firm, association, or corporation for 
whose use or benefit the grain or other crops mentioned herein are 
threshed, or the services rendered or labor performed, is deemed the 
owner thereof for the purposes herein mentioned. 

History: En. Sec. 8, Ch. 25, L. 1915. 


8374. Acknowledgment of satisfaction of lien—Penalty. Whenever 
the indebtedness which is a lien upon any such grain or other crops is 
paid and satisfied, it is the duty of the lenor to acknowledge satisfaction 
thereof as in case of a mortgage, and to discharge the said lien of 
record; and if any lhenor fails to acknowledge satisfaction and discharge 
said len as aforesaid, he is lable to any person injured thereby in the 
amount of such injury and the costs of action. 

History: En. Sec. 9, Ch. 25, L. 1915. 


CHAPTER 95. 
LABOR AND MATERIALMEN’S LIENS ON OIL AND GAS WELLS AND 
PIPE LINES. 
Section 8375. Liens for Labor and Material Furnished for Use of Oil or 
Gas Wells or Pipe Lines. 
8376. Lien for Labor or Supplies Furnished for Contractor. 
8377. Manner of Perfecting and Enforcing Liens. 
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8375. Liens for labor and material furnished for use of oil or gas-wells 
or pipe lines. Any person, corporation, or copartnership who shall under 
contract, expressed or implied, with the owner of any leasehold for oil and 
gas purposes, or the owner of any gas-pipe line or oil-pipe line, or with 
the trustee or agent of such owner, who shall perform labor or furnish 
material, machinery, and oil-well supplies used in the digging, drilling, 
torpedoing, completing, operating, or repairing of any oil or gas-well, or 
who shall furnish any oil-well supplies, or perform any labor in construct- 
ing or putting together any of the machinery used in drilling, torpedoing, 
operating, completing, or repairing of any gas-well, shall have a hen upon 
the whole of such leasehold or oil-pipe line or gas-pipe line, or lease for 
oil and gas purposes, the building, and appurtenances, and upon the 
material and supplies so furnished, and upon said oil and gas-well for 
which they were furnished, and upon all the other oil-wells, fixtures, and 
appliances used in the operating for oil and gas purposes upon the lease- 
hold for which said. material and supplies were furnished and labor 
performed. Such lien shall be preferred to all other liens or encumbrances 
which may attach to or upon said leasehold for gas and oil purposes, and 
upon any oil-pipe line or gas-pipe line, or such oil and gas-wells and the 
material and machinery so furnished, and the leasehold for oil and gas 
purposes, and the fixtures and appliances thereon, subsequent to the 
commencement of or the furnishing or putting up of any such machinery 
or supplies. 

History: En. Sec. 1, Ch. 45, L. 1917. 


8376. Lien for labor or supplies furnished for contractor. Any 
person, copartnership, or corporation who shall furnish such machinery or 
supplies to a subcontractor under a contractor, or any person who shall 
perform such labor under a subcontractor with a contractor, or who, as 
an artisan or day laborer in the employ of such contractor, who shall per- 
form any such labor, may obtain a lien upon said leasehold for oil and gas 
purposes, or any gas-pipe line or any oil-pipe line from the same tank, 
and in the same manner and to the same extent as the original contractor 
for the amount due him for such labor, as provided in the preceding 
section. 

History: En. Sec. 2, Ch. 45, L. 1917. 


8377. Manner of perfecting and enforcing liens. The liens herein 
ereated shall be enforced in the same manner, and notice of the same shall 
be given in the same manner, and the materialman’s statement, or the 
lien of any laborer herein mentioned, shall be filed in the same manner as 
now provided by the laws of Montana for materialmen’s and mechanics’ 
liens, and the method of procedure provided by. the laws of the state of 
Montana for enforcing of materialmen’s and mechanies’ liens, shall govern 
the enforcement thereof. 

History: En. Sec. 3, Ch. 45, L. 1917. 

Note.—Above section changed slightly in this code. 
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CHAPTER 96. 
MISCELLANEOUS LIENS. 


Section 8378. Lien of Seller of Real Property. 
8379.. When Transfer of Contract Waives Lien. 
8380. Extent of Seller’s Lien. 
8381. Lien of Seller of Personal Property. 
8382. Purchaser’s Lien on Real Property. - 
8383. Agister’s Liens and Liens for Service—Priority. 
8384. Mortgagee May Take Possession of Property. 
8385. Procedure to Enforce Lien—Sale. 
8386. Lien Not Lost by Fraudulent Taking of Property. 
8387. Lien of Factor. 
8388. Banker’s Lien. 
8389. Shipmaster’s Lien. 
8390. Seamen’s Lien. 
8391. Officer’s Lien. 
8392. Judgment Lien. 
8393. Stallion Keeper Must File Statement. 
8394. Fraudulent Pedigree—Penalty. 
8395. Lien for Services of Stallion. 


8378. Lien of seller of real property. One who sells real property has 
a vendor’s lien thereon, independent of possession, for so much of the 
price as remains unpaid and unsecured otherwise than by the personal 
obligation of the buyer. 


History: En. Sec. 3930, Civ. C. 1895; section 8230 declaring void ‘‘contracts for 
re-en. Sec. 5800, Rev. C. 1907. Cal. Civ. C. the forfeiture of property subject to a 
Sec. 3046. Field Civ. C. Sec. 1691. lien,” etc., has no pertinency. Cook-Rey- 


Where, under a contract of sale of prop- ree at Chipman, 47 Mont. 289, 298, 


erty, whether real or personal, cancella- 


tion of which, with forfeiture of an ad- 
vance payment, was sought because of 
breach by the vendee in failing to make a 
deferred payment, the legal title remained 
in the vendor though possession was de- 
livered to the vendee, this section has no 
application, and therefore the provision of 


Cited or applied as section 5800, Revised | 


Codes, in Cook-Reynolds Co. v. Chipman, 
47 Mont. 289, 298, 133 Pac. 694. 


Lien of vendors of real estate for un- 
paid purchase money, see notes in 4 A. 
S. R. 704; 36 A. S. BR. 174. 


8379. When transfer of contract waives lien. Where a buyer of real 


property gives to the seller a written contract for payment of all or part 
of the price, an absolute transfer of such contract by the seller waives 
his lien to the extent of the sum payable under the contract; but a transfer 
of such contract in trust to pay debts, and return the surplus, is not a 
waiver of the lien. 


History: En. Sec. 3931, Civ. C. 1895; Waiver of vendor’s lien, see note in 137 
re-en. Sec. 5801, Rev. C. 1907. Cal. Civ. C. <A. S. R. 186. 
Sec. 3047. Based on Field Civ. C. Sec. 1692. 


8380. Extent of seller’s lien. The lens defined in sections 8378 and 
8382 are valid against every one claiming under the debtor, except a pur- 
chaser and encumbrancer in good faith and for value. 


History: En. Sec. 3932, Civ. C. 1895; re-en. Sec. 5802, Rev. C. 1907. Cal. Civ. C. 
Sec. 3048. Field Civ. C. Sec. 1693. 


8381. Lien of seller of personal property. One who sells personal 
property has a special lien thereon, dependent on possession, for its price, 
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if it is in his possession when the price becomes payable, and may enforce 
his lien in like manner as if the property was pledged to him for the price. 


History: En. Sec. 3933, Civ. C. 1895; 
Te-en. Sec. 5803, Rev. C. 1907. Cal. Civ. C. 
Sec. 3049. Field Civ. C. Sec. 1694. 


Cited or applied as section 5803, Revised 
Codes, in Welch v. Nichols, 41 Mont. 435, 


441, 110 Pace. 89; Lehrkind v. McDonnell, 
51 Mont. 343, 350, 153 Pac. 1012. 


Right of vendor by conditional sale to 
assert lien on default of payment, see note 
in 32 L. R. A. 464. 


8382. Purchaser’s lien on real property. One who pays to the owner 


any part of the price of real property, under an agreement for the sale 
thereof, has a special len upon the property, independent of possession, 
for such part of the amount paid as he may be entitled to recover back, 
in case of a failure of consideration. 


History: En. Sec. 3934, Civ. C. 1895; 
re-en. Sec. 5804, Rev. C. 1907. Cal. Civ. C. 
Sec. 3050. Field Civ. C. Sec. 1695. 


Lien of purchaser of real property, see 
note in 127 A. S. R. 873; 8 Ann. Cas. 958; 
15 Ann. Cas. 824. 


8383. Agisters’ liens and liens for service—Priority. Every person 
who, while lawfully in possession of an article of personal property, 
renders any service to the owner or lawful claimant thereof by labor or 
skill employed for the making, repairing, protection, improvement, safe 
keeping, or carriage thereof, has a special lien thereon, dependent on 
possession, for the compensation, if any, which is due to him from the 
owner or lawful claimant for such service and for matertal, if any, 
furnished in connection therewith. A ranchman, farmer, agister, herder, 
hotel-keeper, livery, boarding, or feed stable-keeper, to whom any horses, 
mules, cattle, sheep, hogs, or other stock are intrusted, and there is a 
contract, express or implied, for their keeping, feeding, herding, pasturing, 
or ranching, has a lien upon such stock for the amount due for keeping, 
feeding, herding, pasturing, or ranching the same, and is authorized to 
retain possession thereof until the sum due is paid. The lien hereby 
created shall not take precedence over the lien of prior chattel mortgages 
or other recorded liens on the property involved, unless within ten days 
from the time of receiving the property, the person desiring to assert a 
lien thereon shall give notice in writing to said mortgagee or other lien- 
holder, stating his intention to assert a lien on said property, under the 
terms of this act, and stating the nature and approximate amount of the 
work, or feed, performed or furnished or intended to be performed or 
furnished therefor. 

Such service may be made either by personal service or by mailing 
by registered mail a copy of said notice to the mortgagee or other lien- 
holder at his last known postoffice address. Said service shall be deemed 
complete upon the deposit of the notice in the postoffice. 


History: En. Sec. 3935, Civ. C. 1895; 
re-en. Sec. 5805, Rev. C. 1907; amd. Sec. 1, 
Ch. 117, L. 1921. Cal. Civ. C. Sec. 3051. 
First paragraph based on Field Civ. C. 
Sec. 1696. 

Note.—Similar early acts were section 1, 
p. 331, Bannack Statutes; re-enacted as sec- 
tion 29, p. 514, Codified Statutes 1871; re-en- 
acted as section 848, Fifth Division Revised 
Statutes 1879; re-enacted as section 1394, 
Fifth Division Compiled Statutes 1887; 
amended as section 3935, Civil Code 1895. 


od 
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Where cattle are taken into the posses- 
sion of the sheriff by virtue of the terms 
of a chattel mortgage authorizing such 
possession in case of default, and plaintiff, 
by direction of a deputy of the sheriff, 
took charge of the cattle and fed and 
pastured them, during which time the debt 
secured by the mortgage was settled, the 
plaintiff has a lien on the cattle. Vose v. 
Whitney, 7 Mont. 385, 390, 16 Pac. 846. 

Persons employed to drive cattle are not 
herders and, consequently, are not entitled 
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to a herder’s lien. Before a lien is ere- 
ated, there must be a delivery of posses- 
sion and a contract for the keeping of the 
cattle for the purpose of feeding, herding, 
ranching or pasturing. Underwood vy. 
Birdsell, 6 Mont. 142, 145, 9 Pac. 922. See 
Vose v. Whitney, 7 Mont. 385, 390, 16 
Pac. 846. 


MISCELLANEOUS LIENS. 


[Part V 


Lien on animals for cost of keeping, see 
notes in 6 L. R. A. 82; 17 L. R. A. 792. 

Priority between agister’s lien and 
chattel pare ty see notes in 17 L. R. A. 
7923 12.. ROA. CN: 8. )°3i0: 

Priority of lien as between livery-stable 
keeper and chattel mortgagee, see notes 
in 11 Ann. Cas. 1043; Ann. Cas. 1914B, 316. 


8384. Mortgagee may take possession of property. Within ten days 
after the date of such mailing, or five days after such personal service, 
the mortgagee or other lien-holder, or his representative, shall have the 
right to take possession of said property upon payment of the amount 
of the hen then accrued. A failure on the part of such mortgagee or 
other lien-holder so to do shall constitute a waiver of the priority of such 
chattel mortgage or other lien. 

History: En. Sec. 2, Ch. 117, L. 1921. Cal. Civ. C. Sec. 3052. 


8385. Procedure to enforce lien—Sale. If payment for such work, 
labor, feed, or services, or material furnished, is not made within thirty 
days after the performance or furnishing of the same, the person entitled 
to a lien under the provisions of this section may enforce said lien in the 
following manner: He shall deliver to the sheriff or a constable of the 
county in which the property aforesaid is located a statement of the 
amount of his claim against said property, a description of the property, 
and the name of the owner thereof, or of the person at whose request the 
work, labor, or services were performed, or the materials furnished. Upon 
receipt of such statement, the sheriff or constable shall proceed to 
advertise and sell at public auction so much of the property covered by 
said lien as will satisfy same. Such sale shall be advertised, conducted, 
and held in the same manner as provided by law for the sale of mortgaged 
personal property by sheriffs. The proceeds of the sale shall be applied 
by the sheriff to the discharge of the lien and the costs of the proceedings 
in selling the property and enforcing the lien, and the remainder, if any, 
or such part as is required to discharge the claims, shall be turned over 
by the sheriff to the holders, in the order of their.precedence, of the 
chattel mortgages or other len claimants of record against said property, 
and the balance of the proceeds shall be turned over to the owner of the 
property. 

History: En. Sec. 3, Ch. 117, L. 1921. 

$386. Lien not lost by fraudulent taking of property. The lien created 
by this act shall not be lost by reason of any forcible or fraudulent taking 
of the property from the possession of the person entitled to said lien, but 
in ‘all such eases the person entitled to such lien shall be entitled to 
recover possession of the property by proper action instituted in court 
against any person in whose possession the property may be found. 

History: En. Sec. 4, Ch. 117, L. 1921. 


8387. Lien of factor. A factor has a general lien, dependent on 
possession, for all that is due to him as such, upon all articles of com- 
mercial value that are intrusted to him by the same principal. 


History: En. Sec. 3936, Civ. C. 1895; 
re-en. Sec. 5806, Rev. C. 1907. Cal. Civ. C. 
Sec. 3053. Field Civ. C. Sec. 1697. 


Lien of factor for commission as depend- 
ent on possession of property, see note in 
3 Ann. Cas. 644. 
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8388. Banker’s lien. A banker has a general lien, dependent on 
possession, upon all property in his hands belonging to a customer, for 
the balance due to him from such customer in the course of the business. 


History: En. Sec. 3937, Civ. C. 1895; see notes in 4 A. S. R. 202; 111 A. S. R. 
Te-en. Sec. 5807, Rev. C. 1907. Cal. Civ. C. 419. 
Sec. 3054. Field Civ. C. Sec. 1698. Deposit in bank as subject to lien for 
debt due bank from depositor, see notes 
Bankers’ liens not founded on contract, in 2 Ann. Cas. 206; 19 Ann. Cas. 487. 


8389. Shipmaster’s lien. The master of a ship has a general lien, 
independent of possession, upon the ship and freightage, for advances 
necessarily made or liabilities necessarily incurred by him for the benefit 
of the ship, but has no lien for his wages. 


History: En. Sec. 3938, Civ. C. 1895; re-en. Sec. 5808, Rev. C. 1907. Cal. Civ. C. 
Sec. 3055. Field Civ. C. Sec. 1699. 


8390. Seamen’s lien. The mate and seamen of a ship have a general 
lien, independent of possession, upon the ship and freightage, for their 
wages, which is superior to every other lien. 


History: En. Sec. 3939, Civ. C. 1895; advancing money to pay wages, see note 
re-en. Sec. 5809, Rev. C. 1907. Cal. Civ. C. in 10 Ann. Cas. 212. 
Sec. 3056. Field Civ. C. Sec. 1700. Maritime lien for wages due seamen, see 


Subrogation to seamen’s lien of person energie ee ge a 


8391. Officer’s lien. An officer who levies an attachment or execution 
upon personal property acquires a special len, dependent on possession, 
upon such property, which authorizes him to hold it until the process is 
discharged or satisfied, or a judicial sale of the property is had. 


History: En. Sec. 3940, Civ. C. 1895; re-en. Sec. 5810, Rev. C. 1907. Cal. Civ. C. 
Sec. 3057. Field Civ. C. Sec. 1701. 


8392. Judgment lien. The lien of a judgment is regulated by the 
Code of Civil Procedure. 


History: En. Sec. 3941, Civ. C. 1895; re-en. Sec. 5811, Rev. C. 1907. Cal. Civ. Q. 
Sec. 3058. Field Civ. C. Sec. 1703. 


8393. Stallion keeper must file statement. Every owner or agent who 
may have the custody or control of any stallion, who shall charge a fee 
for the service of such stallion, shall, before advertising or offering such 
services to the public for any fee, reward, or compensation, file with the 
elerk of the county in which owner or owners or agents reside, or where 
such stallion shall be kept for service, a written statement, giving the 
name, age, pedigree, and record (if known, and if not, that the same is 
unknown), description, term, and conditions upon which such stallion 
will serve. Upon filing such statement, the county clerk shall issue a 
certificate or license to owner or owners or agents, having custody and 
control of such stallion, that such statement has been filed in his office; 
the owner or owners or agents of such stallion shall then post a written 
or printed notice of a copy of the statement so filed with the county 
clerk in a conspicuous place in each locality in which said stallion shall 
be kept for service. 


History: En. Sec. 1, p. 52, L. 1893; re-en. Sec. 3943, Civ. C. 1895; re-en. Sec. 5813, 
Rev. C. 1907. Cal. Civ. C. Sec. 3062. 


8394. Fraudulent pedigree—Penalty. Every owner or agent who shall 
proclaim or publish a false or fraudulent pedigree or record or statement 
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of any kind regarding any stallion, or who shall neglect or refuse to 
comply with the provisions of the preceding section, shall forfeit all fees 
for the services of such stallion, and the person or persons who have been 
deceived or defrauded by such false or fraudulent pedigree or record 
or statement may sue and recover in any court having jurisdiction such 
damages as may be shown to have been sustained by reason of false repre- 
sentation and fraud. 


History: En. Sec. 2, p. 53, L. 1893; re-en. Sec. 3944, Civ. C. 1895; re-en. Sec. 5814, 
Rev. C. 1907. 


8395. Lien for services of stallion. Whenever the owner or agent .of 
any stallion shall have complied with the provisions of the two preceding 
sections, and have secured a license from the stallion registration board, 
the services of such stallion shall become a lien on each mare served, 
together with a foal of such mare served from such service, in an amount 
agreed upon between the parties at the time of the service; or if no 
agreement was entered into by them, in such amount as specified as service 
fee of: stallion or stallions in the statement of the owner or agent filed 
with the county clerk; provided, a notice of lien shall be filed within 
twelve months after such service; such lien shall terminate at the end of 
one year from the date of filing notice thereof, unless within that time an 
action shall be commenced for the enforcement thereof. The owner of any 
mare so served, or foal of any mare resulting from such service, upon 
which there exists a lien on file for stallion service, as herein provided, 
who shall sell, dispose of, mortgage, or otherwise encumber, or conceal 
such mare or foal, without the written consent of the person or persons 
having such lien, with the intent to deprive or defraud the owner or holder 
of such lien of his security had thereby, is guilty of a misdemeanor, and 
is punishable by a fine of not less than twenty-five dollars and not more 
than two hundred dollars, or by imprisonment in the county jail not less 
than ten days and not more than ninety days, or by both such fine and 
imprisonment. 


History: En. Sec. 3, p. 53, L. 1893; Lien for service in breeding of animals, 
re-en. Sec. 3945, Civ. C. 1895; re-en. Sec. see note in Ann, Cas. 1916A, 580. 
5815, Rev. C. 1907; amd. Sec. 1, Ch. 45, L. 
1913. 


CHAPTER 97. 
STOPPAGE IN TRANSIT. 


Section 8396. When Consignor May Stop Goods. 
8397. What Is Insolvency of Consignee. 
8398. Transit—When Ended. 
8399. Stoppage—How Effected. 
8400. Effect of Stoppage. 


8396. When consignor may stop goods. A seller or consignor of 
property, whose claim for its price or proceeds has not been extinguished, 
may, upon the insolvency of the buyer or consignee becoming known to 
him after parting with the property, stop it while on its transit to the 
buyer or consignee, and resume possession thereof. 


History: En. Sec. 3970, Civ. C. 1895; Right of stoppage of goods in transitu- 
re-en. Sec. 5837, Rev. C. 1907. Cal. Civ. C. under Uniform Sales Act, see note in Ann. 
Sec. 3076. Field Civ. C. Sec. 1707. Cas. 1918D, 411. 
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[8397-8401 


8397. What is insolvency of consignee. A person is insolvent, within 
the meaning of the last section, when he ceases to pay his debts in the 
manner usual with persons of his business, or when he declares his 


inability or unwillingness to do so. 


History: En. Sec. 3971, Civ. C. 1895; 
re-en. Sec. 5838, Rev. C. 1907. Cal. Civ. C. 
Sec. 3077. Field Civ. C. Sec. 1708. 


Cited or applied as section 3971, Civil 
Code, in Stadler v. First National Bank, 
22 Mont. 190, 219, 56 Pac. 111. 


8398. Transit—When ended. The transit of property is at an end 
when it comes into the possession of the consignee, or into that of his 
agent, unless such agent is employed merely to forward the property to 


the consignee. 


History: En. Sec. 3972, Civ. C. 1895; 
re-en. Sec. 5839, Rev. C. 1907. Cal. Civ. C. 
Sec. 3078. Field Civ. C. Sec. 1709. 


When right of stoppage in transitu ter- 
minates, see note in 7 A. L. R. 1374. 


8399. Stoppage—How affected. Stoppage in transit can be affected 
only by notice to the carrier or depositary of the property, or by taking 


actual possession thereof. 


History: En. Sec. 3973, Civ. C. 1895; 
Sec. 3079. Field Civ. C. Sec. 1710. 


8400. Effect of stoppage. 


re-en. Sec. 5840, Rev. C. 1907. Cal. Civ. C. 


Stoppage in transit does not, of itself, 


rescind a sale, but is a means of enforcing the lien of the seller. 


History: En. Sec. 3974, Civ. C. 1895; 
Sec. 3080. Field Civ. C. Sec. 1711. 


re-en. Sec. 5841, Rev. C. 1907. 


Cal, Civ. C. 


CHAPTER 98. 
GENERAL PROVISIONS. 


Section 8401. Short Title. 


Person Primarily Liable on Instrument. 


Time—How Computed—When Last Day Falls on Holiday. 


8402.. Definitions and Meaning of Terms. 
8403. 

8404. Reasonable Time—What Constitutes. 
8405. 

8406. Application of Chapter. 

8407. Law Merchant—When Governs. 


8401. Short title. 
ments law. 
History: Sec. 5842, Rev. C. 1907. 


Note.—A short law relating to bills of 
exchange and promissory notes was enacted 
as sections 1 to 7, pp. 343 to 344, Bannack 
Statutes; re-enacted as chapter 9, pp. 385 
and 386, Codified Statutes 1871; re-enacted 
as sections 99 to 105, Fifth Division Re- 
vised Statutes 1879; re-enacted as sections 
156 to 162, Fifth Division Compiled Stat- 
utes 1887. The first complete negotiable 
instruments law of the state was that en- 
acted in the Civil Code 1895; sections 
3990 to 4231. The act here given is the 
uniform negotiable instrument law enacted 
as chapter 121, Laws of 1903, appearing as 
sections 5842 to 6037, Revised Codes 1907. 
The references to the California codes are 
to Kerr’s 1920 edition. 


This act shall be known as the negotiable instru- 


In so far as the provisions of the nego- 
tiable instruments law are clear and 
unambiguous, they are controlling in the 
determination of rights of the parties to 
negotiable paper. Brophy Grocery Co. v. 
Wilson, 45 Mont. 489, 493, 124 Pae. 510. 

The provisions of the negotiable instru- 
ments law deal with negotiable instru- 
ments, and not with instruments non- 
negotiable in character. United States 
Nat. Bank v. Shupak, 54 Mont. 542, 545, 
172 Pac. 324. 

Cited or applied as section 5842, Revised 
Codes, in First Nat. Bank v. Barrett, 52 
Mont. 359, 364, 157 Pac. 951. 


For articles on ‘Negotiable Instru- 
ments,” see Cal. Jur. and 3 R. C. L. 814. 
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8402. Definitions and meaning of terms. In this act, unless the 
context otherwise requires: 

‘“Acceptance’’ means an acceptance completed by delivery or notifica- 
tion. 

‘‘Action’’ includes counterclaim and set-off. 

‘‘Bank’’ includes any person or association of persons carrying on the 
business of banking, whether incorporated or not. 

‘‘Bearer’’ means the person in possession of a bill or note which is 
payable to bearer. 

‘Bill’? means bill of exchange, and ‘‘note’’ means negotiable promis- 
sory note. 

‘‘Delivery’’ means transfer of possession, actual or constructive, from 
one person to another. 

‘‘Holder’’ means the payee or indorsee of a bill or note, who is in 
possession of it, or the bearer thereof. ; 

‘‘Indorsement’’ means an indorsement completed by delivery. 

‘‘TInstrument’’ means negotiable instrument. 

‘“Tssue’’ means the first delivery of the instrument, complete in form, 
to the person who takes it as a holder. 

‘*Person’’ includes a body of persons, whether incorporated or not. 

‘*Value’’ means valuable consideration. 

‘“Written’’ includes printed, and ‘‘writing’’ includes print. 


History: Sec. 5843, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. 
Sec. 3266. 


8403. Person primarily liable on instrument. The person ‘‘primarily’”’ 
liable on an instrument is the person who, by the terms of the instrument, 
is absolutely required to pay the same. All other parties are ‘‘secondarily’’ 
hable. 


Related section: 8491. is primarily liable, and is not discharged 

History: Sec. 5844, Rev. C. 1907. See by an extension of time given his co- 

also history of Sec. 8401. Cal. Civ. C. Sec. maker; the fact that plaintiff, a holder 

3266a. for value, knew that defendant was an 

accommodation maker did not change the 

Under the negotiable instruments law, an rule. First State Bank of Hilger v. Lang, 
accommodation maker of a promissory note 55 Mont. 146, 153, 174 Pac. 597. 


8404. Reasonable time, what constitutes. In determining what is a 
‘‘reasonable time’’ or an ‘‘unreasonable time’’ regard is to be had to the 
nature of the instrument, the usage of trade or business (if any) with 
respect to such instruments, and the facts of the particular case. 


History: Sec. 5845, Rev. C. 1907. See transfer of demand note, see note in Ann. 
also history of Sec. 8401. Cal. Civ. C. Sec. Cas. 1912A, 476. 
3266b. When “reasonable time” is a question of 


What constitutes reasonable time for law, see note in 17 Am. Dee. 544. 


8405. Time—How computed—When last day falls on holiday. When 
the day, or the last day for doing any act herein required or permitted 
to be done, falls on Sunday or on a holiday, the act may be done on the 
next succeeding secular or business day. 


History: Sec. 5846, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3266c; | 
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8406. Application of chapter. The provisions of this act do not apply 
to negotiable instruments made and delivered prior to the passage hereof. 


History: Sec. 5847, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3266d. 


8407. Law merchant—When governs. In any case not provided for 
in this act, the rules of the law merchant shall govern. 


History: Sec. 5848, Rev. C. 1907. See Law merchant as part of common law, 
also history of Sec. 8401. Cal. Civ. C. Sec. see notes in Ann. Cas. 1913E, 1228; Ann. 
3266e, Cas. 1918A, 971. 

CHAPTER 99. 


FORM AND INTERPRETATION. 


Section 8408. Form of Negotiable Instrument. . 
8409. Certainty as to Sum—What Constitutes. 
8410. When Promise Is Unconditional. 
8411. Determinable Future Time—What Constitutes. 
8412. Additional Provisions Not Affecting Negotiahbility. 
8413. Omissions—Seal—Particular Money. 
8414. When Payable on Demand. 
8415. When Payable to Order. 
8416. When Payable to Bearer. 
8417. Terms, When Sufficient. 
8418. Date, Presumption as to. 
8419. Antedated and Postdated. 
8420. When Date May Be Inserted. 
8421. Blanks—When May Be Filled. 
8422. Incomplete Instrument Not Delivered. 
8423. Delivery—When Effectual—When Presumed. 
8424, Construction Where Instrument Is Ambiguous. 
8425. Liability of Person Signing in Trade or Assumed Name, 
8426. Signature by Agent—Authority—How Shown. 
8427. Liability of Person Signing as Agent, et cetera. 
8428. Signature by Procuration, Effect of. 
8429. Effect of Indorsement by Infant or Corporation. 
8430. Forged Signature, Effect of. 


8408. Form of negotiable instrument. An instrument to be negotiable 
must conform to the following requirements: 

1. It must be in writing, and signed by the maker or drawer; 

2. Must contain an unconditional promise or order to pay a sum 
certain in money ; 

3. Must be payable on demand, or at a fixed or determined future 
time; 

4. Must be payable to order or to bearer; and, 

5. Where the instrument is addressed to a drawee, he must be named 
or otherwise indicated therein with reasonable certainty. 


History: Sec. 5849, Rev. C. 1907. See Writing on the margin or on the back 
also history of Sec. 8401. Cai. Civ. CU. Sec. of a bill or note at the time of its execu- 


3082. tion as a part thereof, see note in 13 


What are negotiable instruments, see IEE CREE 


note in 14 Am. Dec. 421. 


8409. Certainty as to sum, what constitutes. The sum payable is a 
sum certain within the meaning of this act, although it is to be paid: 

1. With interest; or, 

2. By stated instalments; or, 
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3. By stated instalments, with a provision that upon default in pay- 
ment of any instalment or of interest, the whole shall become due; or, 

4. With exchange, whether at a fixed rate or at the current rate; or, 

5. With costs of collection or an attorney’s fee, in case payment shall 
not be made at maturity. 


History: Sec. 5850, Rev. C. 1907. See in Morrison vy. Ornbaun, 30 Mont. 111, 114, 
also history of Sec. 8401. Cal. Civ. C. Sec. 75 Pac. 953; as section 5850, Revised Codes, 
3083. in First Nat. Bank v. Barrett, 52 Mont. 


Cited or applied as section 2, Laws 1903, B59, S60 tot Rac. 951 


8410. When promise is unconditional. An unqualified order or 
promise to pay is unconditional within the meaning of this act, though 
coupled with: 

1. An indication of a particular fund out of which reimbursement is 
to be made, or a particular account to.be debited with the amount; or, 

2. A statement of the transaction which gives rise to the acter ene 

But an order or promise to pay out of a particular fund is not uncon- 
ditional. 

History: Sec. 5851, Rev. C. 1907. See 121, Laws 1903, in State v. Mitton, 37 
also history of Sec. 8401. Cal. Civ. C. Sec. Mont. 366, 375, 96 Pac. 926; as section 


3084. 5851, Revised Codes, in First Nat. Bank v. 


Cited or applied as section 3, chapter Barrett, 52 Mont. 359, 364, 157 Pac. 951. 


8411. Determinable future time, what constitutes. An instrument is 
payable at a determinable future time, within the meaning of this act, 
which is expressed to be payable: 

1. At a fixed period after date or sight; or, 

2. On or before a fixed or determinable future time specified therein; 
or, ; 

3. On or at a fixed period after the occurrence of a specified event, 
which is certain to happen, though the time of happening be uncertain. 

An instrument payable upon a contingency is not negotiable, and the 
happening of the event does not cure the defect. 


History: Sec. 5852, Rev. C. 1907. See also history of Sec. 8401. Cal Civ. C. Sec. 
3085. 


8412. Additional provisions not affecting negotiability. An instrument 
which contains an order or promise to do any act in addition to the pay- 
ment of money is not negotiable. But the negotiable character of an 
instrument otherwise negotiable is not affected by a provision which: 

1. Authorizes the sale of collateral securities in case the instrument 
be not paid at maturity; or, 

2. Authorizes a confession of eesti if the instrument be not paid 
at maturity; or, 

3. Waives the benefit of any law intended oe the advantage or pro- 
tection of the obligor; or, 

4. Gives the holder an election to require something to be done in lieu 
of payment of money. 

But nothing in this section shall validate any provision or stipulation 
otherwise illegal. 

History: Sec. 5853, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3086. 
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8413. Omissions—Seal—Particular money. , The validity and negotiable 
character of an instrument are not affected by the fact that: 

1. It is not dated; or, 

2. Does not specify the value given, or that any value has been given 
therefor ; or, 

3. Does not specify the place where it is drawn or the place where it 
is payable; or, 

4. Bears a seal; or, 

5. Designates a particular kind of current money in which payment 
is to be made. 

But nothing in this section shall alter or repeal any statute requiring 
in certain cases the nature of the consideration to be stated in the 
instrument. 


History: Sec. 5854, Rev. C. ae See also history of Sec. 8401. Cal. Civ. C. Sec. 
3087. 


8414. When payable on demand. An instrument is payable on 
demand: 

1. Where it is expressed to be payable on demand, or at sight, or on 
presentation ; or, 

2. In which no time for payment is expressed. 

Where an instrument is issued, accepted, or indorsed and overdue, it 
is, as regards the person so issuing, accepting, or indorsing it, payable on 
demand. 


History: Sec. 5855, Rev. C. i907. See When note payable on demand is over- 
also history of Sec. 8401. Cal. Civ. C. Sec. due as between maker and indorser, see 
3088. notes in Ann. Cas. 1912A, 475; Ann. Cas. 


1917B, 842. 


8415. When payable to order. The instrument is payable to order 
where it is drawn payable to the order of a specified person, or to him or 
his order. It may be drawn payable to the order of: 

A payee who is not maker, drawer, or drawee; or, 
The drawer or maker; or, 

The drawee; or, 

Two or more payees jointly; or, 

One or some of several payees; or, 

The holder of an office for the time being. 

Where the instrument is payable to order, the payee must be named 
or otherwise indicated therein with reasonable certainty. 

History: Sec. 5856, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3089. 


Se ES erage aa 


8416. When payable to bearer. The instrument is payable to bearer: 

1. When it is expressed to be so payable; or, 

2. When it is payable to a person named therein, or bearer; or, 

3. When it is payable to the order of a fictitious or nonexisting person, 
and such fact was known to the person making it so payable; or, 

4. When the name of the payee does not purport to be the name of 
' any person; or, 

5. When the only or last indorsement is an indorsement in blank. 

History: Sec. 5857, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3090, 
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NEGOTIABLE INSTRUMENTS. 

8417. Terms, when sufficient. The instrument need not follow the 
language of this act, but any terms are sufficient which clearly indicate 
an intention to conform to the requirements hereof. 


History: Sec. 5858, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3091. 


8418. Date, presumption as to. Where an instrument or an acceptance 
of any indorsement thereon is dated, such date is deemed prima facie to 
be the true date of the making, drawing, acceptance, or indorsement, as 
the case may be. 


History: Sec. 5859, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3092. 


8419. Antedated and postdated. The instrument is not invalid for 
the reason only that it is antedated or postdated, provided this is not done 
for an illegal or fraudulent purpose. The person to whom an instrument 
so dated is delivered acquires the title thereto as of the date of delivery. 


History: Sec. 5860, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
30938. 


8420. When date may be inserted. Where an instrument expressed to 
be payable at a fixed period after date is issued undated, or where the 
acceptance of an instrument payable at a fixed period after sight is 
undated, any holder may insert therein the true date of issue or accept- 
ance, and the instrument shall be payable accordingly. The insertion of 
a wrong date does not avoid the instrument in the hands of a subsequent 
holder in due course; but as to him, the date so inserted is to be regarded 
as the true date. 


History: Sec. 5861, Rev. C. 1907. See Implied or apparent authority to insert 
also history of Sec. 8401. Cal..Civ. C. Sec. date in blank in commercial paper, see note 
3094. in L. R, A. 1915F, 1266. 


8421. Blanks—When may be filled. Where an instrument is wanting 
in any material particular, the person in possession thereof has a prima 
facie authority to complete it by filling up the blanks therein. And a 
signature on a blank paper delivered by the person making the signature 
in order that the paper may be converted into a negotiable instrument 
operates as a prima facie authority to fill it up as such for any amount. 
In order, however, that any such instrument when completed may be 
enforced against any person who became a party thereto prior to its 
completion, it must be filled up strictly in. accordance with the authority 
given, and within a reasonable time. But if any such instrument, after 
completion, is negotiated to a holder in due course; it is valid and effectual 
for all purposes in his hands, and he may enforce it as if it had been 
filled up strictly im accordance with the authority given, and within a 
reasonable time. 


History: Sec. 5862, Rev. C. 1907. See by filling the blanks, has no application 


also history of Sec. 8401. Cal. Civ. C. Sec. 
3095. 


In a prosecution for forgery, the rule 
that the delivery of a writing containing 
blanks evidently intended to be filled 
creates an implied authority in the person 
who receives it to complete the instrument 


where the defendant had himself testified 
that the blanks in the note which he was 
charged with uttering, while knowing it 
to be spurious, had all been filled before it 
was signed. State v. Mitton, 37 Mont. 
366, 373, 96 Pac. 926. See First National 


Bank v. Barrett, 52 Mont. 359, 365,. 157 


Pac 9bie 
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Implied authority to fill blanks in bill Implied authority to fill in blank for 


or note, see note in 2 Ann. Cas. 332. place of payment of note, see note in 31 
‘Implied or apparent authority as to fill- L.R. A. (N. 8.) 643. é 
ing in blank left for the name of the payee Effect of filling in blanks in note, see 


in commercial paper, see note in L. R. A. note in 35 L. R. A. 467. 
1918D, 1064. 


8422. Incomplete instrument not delivered. Where an incomplete 
instrument has not been delivered, it will not, if completed and negotiated, 
without authority, be a valid contract in the hands of any holder, as 
against any person whose signature was placed thereon before delivery. 


History: Sec. 5863, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3096. 


8423. Delivery—When effectual—When presumed. Every contract on 
a negotiable instrument is incomplete and revocable until delivery of the 
instrument for the purpose of giving effect thereto. As between immediate 
parties, and as regards a remote party, other than a holder in due course, 
the delivery, in order to be effectual, must be made either by or under 
the authority of the party making, drawing, accepting, or indorsing, as 
the case may be; and in such ease the delivery may be shown to have 
been conditional, or for a special purpose only, and not for the purpose of 
transferring the property in the instrument. But where the instrument is 
in the hands of a holder in due course, a valid delivery thereof by all 
parties prior to him so as to make them liable to him is conclusively 
presumed. And where the instrument is no longer in the possession of a 
party whose signature appears thereon, a valid and intentional delivery 
by him is presumed until the contrary is proved. 


History: Sec. 5864, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3097. 


8424, Construction where instrument is ambiguous. Where the language 
of the instrument is ambiguous, or there are omissions therein, the follow- 
ing rules of construction apply: 

1. Where the sum payable is expressed in words and also in figures, 
and there is a discrepancy between the two, the sum denoted by the words 
is the sum payable; but if the words are ambiguous or uncertain, reference 
may be had to the figures to fix the amount. 

2. Where the instrument provides for the payment of interest, without 
specifying the date from which interest is to run, the interest runs from 
the date of the instrument, and if the instrument is undated, from the 
issue thereof. 

3. Where the instrument is not dated, it will be considered to be 
dated as of the time it was issued. 

4. Where there is a conflict between the written and printed provisions 
of the instrument, the written provisions prevail. 

5. Where the instrument is so ambiguous that there is doubt whether 
it is a bill or note, the holder may treat it as either at his election. 

6. Where a signature is so placed upon the instrument that it is not 
clear in what capacity the person making the same intended to sign, he is 
to be deemed an indorser. 
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7. Where an instrument containing the words ‘‘I promise to pay’’ 
signed by two or more persons, they are deemed to be jointly and severally 

liable thereon. 
History: Sec. 5865, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3098. 


8425. Liability of person signing in trade or assumed name. No 
person is liable on the instrument whose signature does not appear thereon, 
except as herein otherwise expressly provided. But one who signs in a 
trade or assumed name will be lable to the same extent as if he had 


signed in his own name. 


History: Sec. 5866, Rev. C. 1907. See 
also history of Sec. 8401.. Cal. Civ. C. Sec. 
3099. 


A person whose name does not appear 
on a promissory note is not liable thereon, 
Kohrs v. Smith, 45 Mont. 467, 472, 124 Pac. 
275; Young v. Bray, 54 Mont. 415, 417, 
170 Pace. 1044. 


a promissory note, his name must appear 
thereon. First Nat. Bk. v. Cottonwood 
Land Co., 51 Mont. 544, 548, 154 Pac. 582. 

Cited or applied as section 5866, Revised 
Codes, in Young v. Bray, 54 Mont. 415, 
417, 170 Pac. 1044. 


Fictitious names as affecting the valid- 
ity of bill or note, see note in 39 L. R. A. 


To hold a person, or his estate, liable on 425. 


8426. Signature by agent—Authority—How shown. The signature of 

any party may be made by a duly authorized agent. No particular form 

of appointment is necessary for this purpose; and the authority of the 
agent may be established as in other cases of agency. 


History: Sec. 5867, Rev. C. 1907. See Signing bill or note by proxy, see note 
also history of Sec. 8401. Cal. Civ. C. Sec. in 22 L. R. A. 297. 
3100. 


8427. Liability of person signing as agent, etc. Where the instrument 
contains or a person adds to his signature words indicating that he signs 
for or on behalf of a principal, or ina representative capacity, he is not 
liable on the instrument if he was duly authorized; but the mere addition 
of words describing him as an agent, or as filling a representative char- 
acter, without disclosing his principal, does not exempt him from personal 
liability. 

History: Sec. 5868, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3101. 


8428. Signature by procuration, effect of. A signature by ‘‘procura- 
tion’’ operates as a notice that the agent has but a limited authority to 
sign, and the principal is bound only in case the agent in so signing acted 
within the actual limits of his authority. 

History: Sec. 5869, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3102. 


8429. Effect of indorsement by infant or corporation. The indorsement 
or assignment of the instrument by a corporation or by an infant passes 
the property therein, notwithstanding that from want of capacity ine 
corporation or infant may incur no liability thereon. 

History: - Sec. 5870, Rev. ©. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3103. 


8430. Forged signature, effect of. When a signature is forged or 
made without the authority of the person whose signature it purports to 
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be, it is wholly inoperative, and no right to retain the instrument, or to 
give a discharge therefor, or to enforce payment thereof against any party 
thereto, can be acquired through or under such signature, unless the 
party, against whom it is sought to enforce such right, is precluded from 
setting up the forgery or want of authority. 


History: Sec. 5871, Rev. C. 1907. See Delay in giving notice of forgery as es- 
also history of Sec. 8401. Cal. Civ. C. Sec. toppel of true owner to recover against 
3104. party who has paid paper on a forged in- 


Estoppel to contest forged indorsement ete cand see note in 40 L. R. A. (N. 8.) 


of bill or note, see note in 37 Am. Rep. 
704. 


CHAPTER 100. 
CONSIDERATION. 


Section 8431. Presumption of Consideration. 
8432. What Constitutes Value. 
8433. What Constitutes Holder for Value. 
8434. When Lien on Instrument Constitutes Holder for Value. 
8435. Effect of Want of Consideration. 
8436. Liability of Accommodation Indorser. 


8431. Presumption of consideration. Every negotiable instrument is 
deemed prima facie to have been issued for a valuable consideration; and 
every person whose signature appears thereon to have become a party 
thereto for value. 


History: Sec. 5872, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3105. 


8432. What constitutes value. Value is any consideration sufficient 
to support a simple contract. An antecedent or pre-existing debt constitutes 
value; and is deemed such whether the instrument is payable on demand or 
at a future time. 


History: Sec. 5873, Rev. C. 1907. See Transfer of negotiable note as security 
also history of Sec. 8401. Cal. Civ. C. Sec. for antecedent debt, see notes in 1 Ann. 
3106. Cas. 275; 21 Ann. Cas. 936; Ann. Cas. 


Cross notes, bills, or checks as considera- LOL TD S86. 


tion for each other, see note in 7 A. L. R 
1569. 


8433. What constitutes holder for value. Where value has at any 
time been given for the instrument, the holder is deemed a holder for 
value in respect to all parties who became such prior to that time. 


Related section: 8459. also history of Sec. 8401. Cal. Civ. C. Sec. 
History: Sec. 5874, Rev. C. 1907. See 3107. 


8434. When lien on instrument constitutes holder for value. Where 
the holder has a lien on the instrument, arising either from contract or 
by implication of law, he is deemed a holder for value to the extent of 
his lien. , 


History: Sec. 5875, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3108. 


8435. Effect of want of consideration. Absence or failure of consid- 
eration is a matter of defense as against any person not a holder in due 
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course; and partial failure of consideration. is a defense pro tanto, 
whether the failure is an ascertained and liquidated amount, or otherwise. 


History: Sec. 5876, Rev. C. 1907. See Burden of proof as to want of considera- 
also history of Sec. 8401. Cal. Civ. C. Sec. tion as defense to action on negotiable in- 
3109. strument, see notes in 18 Ann. Cas. 205; 


Partial failure of consideration as de- 135 A. S. R. 769. 


fense to action on bill or note, see note in 
2 Ann. Cas. 430. 


8436. Liability of accommodation indorser. An accommodation party 
is one who has signed the instrument as maker, drawer, acceptor, or 
indorser, without receiving value therefor, and for the purpose of lending 
his name to some other person. Such a person is liable on the instrument 
to a holder for value, notwithstanding such holder at the time of taking 
the instrument knew him to be only an accommodation party. 


History: Sec. 5877, Rev. C. 1907. See Bank of Hilger v. Lang, 55 Mont. 146, 153, 
also history of Sec. 8401. Cal. Civ. ©. Sec. 174 Pac. 597. 
3110. 


Liability upon accommodation paper, see 
Cited or applied as section 5877, Revised note in 31 A. S. R. 745. 

Codes, in Columbus State Bank v. Erb, 50 Liability of corporation on accommoda- 

Mont. 442, 449, 147 Pac. 617; First State tion paper, see notes in Ann. Cas, 19134, 

1313; Ann. Cas. 1916A, 87. 


CHAPTER 101. 
NEGOTIATION. 


Section 8437. What Constitutes Negotiation. 
8438. Indorsement—How Made. 
8439. Indorsement Must Be of Entire Instrument. 
8440. Kinds of Indorsement. 
8441. Special Indorsement—Indorsement in Blank. 
8442. Blank Indorsement—How Changed to Special Indorsement. 
8443. When Indorsement,Restrictive. 
8444, Effect of Restrictive Indorsement—Rights of Indorsee. 
8445. Qualified Indorsement. 
8446. Conditional Indorsement. 
8447. Indorsement of Instrument Payable to Bearer. 
8448. Indorser Where Payable to Two or More Persons. 
8449. Effect of Instrument Drawn or Indorsed to a Person as Cashier. 
8450. Indorsement Where Name Is Misspelled, et cetera. 
8451. Indorsement in Representative Capacity. 
8452. Time of Indorsement—Presumption, 
8453. Place of Indorsement—Presumption. 
8454. Continuation of Negotiable Character. 
8455. Striking Out Indorsement. 
8456. Transfer Without Indorsement, Effect of. 
8457. When Prior Party May Negotiate Instrument. 


8437. What constitutes negotiation. An instrument is negotiated 
when it is transferred from one person to another in such manner as to 
constitute the transferee the holder thereof. If payable to bearer, it is 
negotiated by delivery; if payable to order, it is negotiated by the indorse- 
ment of the holder, completed by delivery. 


History: Sec. 5878, Rev. C. 1907. See livery, and on becoming due may be en- 
also history of Sec. 8401. Cal. Civ. ©. Sec. forced by the person then holding it. 


3111. J. I. Case Threshing Machine Co. v. Simp- 
son, 54 Mont. 316, 318, 170 Pac. 12. 
A note made payable to a named per- Cited or applied as section 5878, Revised 


son, with the words added, “or bearer,’ Codes, in Fifty Associates Co. v. Quigley, 
passes from hand to hand by mere de- 56 Mont. 348, 352, 185 Pac. 155. 
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8438. Indorsement—How made. The indorsement must be written on 
the instrument itself, or upon paper attached thereto. The signature of 
the indorser, without additional words, is a sufficient indorsement. 


History: Sec. 5879, Rev. C. 1907. See Sufficiency of indorsement on face of in- 
also history of Sec. 8401. Cal. Civ. C. Sec. strument, see notes in 19 Ann. Cas. 570; 
SLE L. R. A. 1918D, 966. 


8439. Indorsement must be of entire instrument. The indorsement 
must be an indorsement of the entire instrument. An indorsement, which 
purports to transfer to the indorsee a part only of the amount payable, 
or which purports to transfer the instrument to two or more indorsees 
severally, does not operate as a negotiation of the instrument. But where 
the instrument has been paid in part, it may be indorsed as to the residue. 


History: Sec. 5880, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3113. 


8440. Kinds of indorsement. An indorsement may be either special 
or in blank; and it may also be either restrictive or qualified, or condi- 
tional. 


History: Sec. 5881, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3114. 


8441. Special indorsement—Indorsement in blank. A special indorse- 
ment specifies the person to whom, or to whose order, the instrument is to 
be payable; and the indorsement of such indorsee is necessary to the 
further negotiation of the instrument. An indorsement in blank specifies 
no indorsee, and an instrument so indorsed is payable to bearer, and may 
be negotiated by delivery. 


History: Sec. 5882, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3115. 


8442. Blank indorsement—How changed to special indorsement. The 
holder may convert a blank indorsement into a special indorsement by 
writing over the signature of the indorser in blank any contract consistent. 
with the character of the indorsement. 


History: Sec. 5883, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3116. 


8443. When indorsement restrictive. An indorsement is restrictive, 
which either: 

1. Prohibits the future negotiation of the instrument; or, 

2. Constitutes the indorsee the agent of the indorser; or, 

3. Vests the title of the indorsee in trust for or to the use of some 
other person. 

But the mere absence of words implying power to negotiate does not 
make an indorsement restrictive. 


History: Sec. 5884, Rev. C. 1907. See Indorsement ‘‘To the order of any bank 
also history of Sec. 8401. Cal. Civ. C. Sec. or banker,” as a restricted indorsement, 
S117: see note in 10 A. L. R. 709. 


8444. Effect of restrictive indorsement—Rights of indorsee. A restric- 
tive indorsement confers upon the indorsee the right: 
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1. To receive payment of the instrument ; 

2. To bring any action thereon that the indorser could bring; 

3. To transfer his rights as such indorsee, where the form of the 
indorsement authorizes him to do so. 

But all subsequent indorsees acquire only the title of the first indorsee 
under the restrictive indorsement. 


History: Sec. 5885, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3118. 


8445. Qualified indorsement. A qualified indorsement constitutes the 
indorser a mere assignor of the title to the instrument. It may be made 
by adding to the indorser’s signature the words ‘‘without recourse,’’ or 
any words of similar import. Such an indorsement does not impair the 
negotiable character of the instrument. 


History: Sec. 5886, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3119. 


8446. Conditional indorsement. Where an indorsement is conditional, 
a party required to pay the instrument may disregard the condition, and 
make payment to the indorsee or his transferee, whether the condition 
has been fulfilled or not. But any person to whom an instrument so 
indorsed is negotiated will hold the same, or the proceeds thereof, subject 
to the rights of the person indorsing conditionally. 


History: Sec. 5887, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3120. 


8447. Indorsement of instrument payable to bearer. Where an instru- 
ment, payable to bearer, is indorsed specially, it may nevertheless be 
further negotiated by delivery; but the person indorsing specially is lable 
as indorser to only such holders as make [take] title through his 
indorsement. 


History: Sec. 5888, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3121. 


8448. Indorser where payable to two or more persons. Where an 
instrument is payable to the order of two or more payees or indorsees 
who are not partners, all must indorse, unless the one indorsing has 
authority to indorse for the others. 


History: Sec. 5889, Rev. C. 1907. See Indorsement of instrument naming in 
also history of Sec. 8401. Cal. Civ. C. Sec. alternative two or more payees, see notes 
3122. in 5O<in Rov A (No Se Loos Anus. 


Indorsement by one of two joint payees HOM NG 


or indorsees of a bill or note, see note in 
18 L. R. A. (N. 8.) 630. 


8449. Effect of instrument drawn or indorsed to a person as cashier. 
Where an instrument is drawn or indorsed to a person as ‘‘cashier,’’ or 
other fiscal officer of a bank or corporation, it is deemed prima facie to be 
payable to the bank or corporation of which he is such officer; and may 
be negotiated by either the indorsement of the bank or corporation, or 
the indorsement of the officer. 


History: Sec. 5890, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3123. 
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8450. Indorsement where name is misspelled, etc. Where the name 
of a payee or indorsee is wrongly designated or misspelled, he may indorse 
the instrument as therein described, adding, if he thinks fit, his proper 
signature. 


History: En. Sec. 5891, Rev. C. 1907. Variance between name of payee of 
See also history of Sec. 8401. Cal. Civ. C. negotiable instrument and his indorsement 
Sec. 3124. thereof, see note in Ann. Cas. 1914D, 979. 


8451. Indorsement in representative capacity. Where a person is 
under obligation to indorse in a representative capacity, he may indorse 
in such terms as to negative personal liability. 


History: Hn. Sec. 5892, Rev. C. 1907. Liability of one who signs note as in- 
See also history of Sec. 8401. Cal. Civ. C. dorser adding words indicating representa- 
Sec. 3125. tive capacity to his signature, see notes in 


42 L. BR. A. (N. 8.) 25, 28, 32. 


8452. Time of indorsement—Presumption. Except where an indorse- 
ment bears date after the maturity of the instrument, every negotiation 
is deemed prima facie to have been effected before the instrument was 
overdue. 


History: En. Sec. 5893, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. 
Sec. 3126. 


8453. Place of indorsement—Presumption. Except where the contrary 
appears, every indorsement is presumed prima facie to have been made 
at the place where the instrument is dated. 


History: En. Sec. 5894, Rev. C. 1907. Presumption as to place of indorsement, 
See also history of Sec. 8401. Cal. Civ. C. see note in 5 Ann. Cas. 160. 
Sec. 3127. 


8454. Continuation of negotiable character. An instrument negotiable 
in its origin continues to be negotiable until it has been restrictively 
indorsed or discharged by payment or otherwise. 


History: Sec. 5895; Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3128. 


8455. Striking out indorsement. The holder may at any time strike 
out any indorsement which is not necessary to his title. The indorser 
whose indorsement is struck out, and all indorsers subsequent to him, are 
thereby relieved from liability on the instrument. 


History: Sec. 5896, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3129. 


8456. Transfer without indorsement, effect of. Where the holder of 
an instrument payable to his orders transfers it for value without indors- 
ing it, the transfer vests in the transferee such title as the transferor had 
therein, and the transferee acquires, in addition, the right to have the 
indorsement of the tranferor. But for the purpose of determining whether 
the transferee is a holder in due course, the negotiation takes effect as of 
the time when the indorsement is actually made. 


History: Sec. 5897, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3130. ; 
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8457. When prior party may negotiate instrument. Where an instru- 
ment is negotiated back to a prior party, such party may, subject to the 
provisions of this act, reissue and further negotiate the same. But he is 


not entitled to enforce payment thereof against any intervening party to 


whom he was personally liable. 


History: Sec. 5898, Rev. C. 1907. 
also history of Sec. 8401. 
SHIH hy 


Liability of one indorsing for special 
purpose who, after indorsement to him, re- 
issues same to third person without eras- 


See 
Cal. Civ. C. Sec. 


ing special indorsement, see note in 12 
Ann. Cas. 271. 

Liability of indorser, who after receiv- 
ing re-indorsement, transfers the note for 
value without canceling his indorsement, 
see note in 10 L. R. A. (N. S.) 260. 


CHAPTER 102. 
RIGHTS OF HOLDER. 


Section 8458. 
8459. 
8460. 
8461. 
8462. 
8463. 
8464. 
8465. 
8466. 


Right of Holder to Sue—Payment. 

What Constitutes a Holder in Due Course. 

When Person Not Deemed Holder in Due Course. 
Notice Before Full Amount Paid. 

When Title Defective. 

What Constitutes Notice of Defect. 

Rights of Holder in Due Course. 

When Subject to Original Defenses. 

Who Deemed Holder in Due Course. 


8458. Right of holder to sue—Payment. The holder of a negotiable 
instrument may sue thereon in his own name; and payment to him in 


due course discharges the instrument. 


History: Sec. 5899, Rey. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
Slew 


A holder of a note may maintain an 
action for its collection; it is not required 
that the plaintiff in such an action allege 


8459. What constitutes a holder in due course. 


in his complaint that he is owner at the 
time. J. I. Case Threshing Machine Co. 
y. Simpson, 54 Mont. 316, 318, 170 Pac. 12. 


Bona fide holder’s right to recover on 
negotiable instrument, see note in 26 Am. 
Dee. 156. 


A holder in due 


course is a holder who has taken the instrument under the following 


conditions: 


1. That it is complete and regular upon its face; 

2. That he became the holder of it before it was overdue, and without 
notice that it has been previously dishonored, if such was the fact; 

3. That he took it in good faith and for value; 

4, That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negotiat- 


ing it. 

Related section: 8433. 

History: Sec. 5900, Rev. ©. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3133. 


Where the payee in a demand note for 
five hundred dollars assigned it to plain- 
tiff about twenty months after its date, 
‘with indorsements thereon showing partial 
payments amounting to four hundred and 
fifty dollars of the principal sum due, and 
where it appeared that plaintiff, through 
one of its employees, had notice that there 
was a dispute between the maker and the 


payee as to whether any balance remained 
unpaid, plaintiff was not a holder in due 
course, within the meaning of this section, 
but took the paper with notice of its dis- 
honor. Brophy Grocery Co. v. Wilson, 45 
Mont. 489, 493, 124 Pac. 510. 

Part payment of the principal of a de- 
mand note is evidence of its dishonor. 
Brophy Grocery Co. v. Wilson, 45 Mont. 
489, 494, 124 Pac. 510. 

A bank which accepted a note four years 
overdue did not become a holder in due 
course, but took only the title thereto 
which the assignor, its debtor, had, with 
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the risk of all defects therein, as well as 
of the defenses to it or demands existing 
at the time against him with reference to 
it. Northwestern Improvement Co. vy. 
Rhoades, 52 Mont. 428, 434, 158 Pac. 832. 

Knowledge of a warranty that an auto- 
mobile would meet certain requirements as 
to service did not defeat a bank’s claim as 
a holder in due course of promissory notes 
taken in payment of the machine before 
maturity, and without being aware of a 
breach of such warranty. Baker State 
Bank v. Grant, 54 Mont. 7, 9, 166 Pac. 27. 

If an automobile is sold and notes are 
given for the purchase price, which notes 
are transferred to a bank, the fact that 
the bank knew, when it took the notes, 
that the car was sold under a warranty, 
and that the consideration for the notes 
might possibly fail, cannot defeat its claim 
to be a holder in due course. Baker State 
Bank v. Grant, 54 Mont. 7, 9, 166 Pac. 27. 

Cited or applied as section 5900, Re- 
vised Codes, in First National Bank of 
New Castle v. Grow, 57 Mont. 376, 188 
Pac. 907. 


8460. When person not deemed holder in due course. 


RIGHTS OF HOLDER. 


[8460-8463 


Who is bona fide holder of negotiable 
instrument, see notes in 9 Am, Dec. 272, 
44 Am. Dee. 698. 


Whether a transferee of a negotiable 
instrument in payment of an antecedent 
debt is a bona fide purchaser, see note in 
35 Am. Rep. 688. 


Bona fides of purchaser of note on an 
executory consideration, performance of 
which is a condition precedent, see note 
in’ 3) A. i, KR. 987. 


Crediting the proceeds of negotiable 
paper to holder’s deposit account as con- 
stituting a bank a holder in due course, 
see note in 6 A. L. R. 252, 11 Ann. Cas. 206. 


Fact that note is made payable to 
maker as affecting bona fides of purchaser, 
see note in 6 A. L. R. 458. 

Absence of revenue stamp as affecting 
bona fides of purchaser of bill or note, see 
note in 6 A. lL. R. 1701. 

Effect on bona fides of purchase of prom- 
issory note of fact that there is interest 
due and unpaid upon it, see note in 11 
A. L. R. 1277. 


Where an 


instrument payable on demand is negotiated an unreasonable length of 
time after its issue, the holder is not deemed a holder in due course. 


History: Sec. 5901, Rev. C. 1907. See also history of Sec. 8401. 


3134. 


Cal. Civ. C. Sec. 


8461. Notice before full amount paid. Where the transferee receives 


notice of any infirmity in the instrument or defect in the title of the 
person negotiating the same before he has paid the full amount agreed to 
be paid therefor, he will be deemed a holder in due course only to the 
extent of the amount theretofore paid by him. 


History: Sec. 5902, Rev. C. 1907. See also history of Sec. 8401. 
335; 


8462. When title defective. The title of a person who negotiates an 
instrument is defective within the meaning of this act when he obtained 
the instrument, or any signature thereto, by fraud, duress, or force and 
fear, or other unlawful means, or for an illegal consideration, or when he 
negotiates it in breach of faith, or under such circumstances as amount to 
a fraud. 


History: Sec. 5903, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3136. 


Cal. Civ. C. Sec. 


Cited or applied as section 5903, Re- 
vised Codes, in Northwestern Improvement 
Co. v. Rhoades, 52 Mont. 428, 435, 158 Pac. 
832. 


8463. What constitutes notice of defect. To constitute notice of an 
infirmity in the instrument or defect in the title of the person negotiating 
the same, the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect, or knowledge of such facts that his 
action in taking the instrument amounted to bad faith. 


History: Sec. 5904, Rev. ©. 1907. See Cited or applied as section 5904, Re- 
also history of Sec. 8401. Cal. Civ. C. Sec. vised Codes, in First National Bank of 
3187. Lewistown v. Wilson et al., 57 Mont. 384, 

188 Pac. 371. 
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8464. Rights of holder in due course. A holder in due course holds 
the instrument free from any defect of title of prior parties, and free from 
defenses available to prior parties among themselves, and may enforce 
payment of the instrument for the full amount thereof against all parties 
liable thereon. 


History: Sec. 5905, Rev. C. 1907. See Cited or applied as section 5905, Re- 
also history of Sec. 8401. Cal. Civ. ©. Sec. vised Codes, in Northwestern Improvement 
3138. Co. v. Rhoades, 52 Mont. 428, 434, 158 Pac. 

832. 


8465. When subject to original defenses. In the hands of any holder 
other than a holder in due course, a negotiable instrument is subject to 
the same defense as if it were non-negotiable. But a holder who derives 
his title through a holder in due course, and who is not himself a party 
to any fraud or illegality affecting the instrument, has all the rights of 
such former holder in respect of all parties prior to the latter. 


History: Sec. 5906, Rev. C. 1907. See Cited or applied as section 5906, Re- 


also history of Sec. 8401. Cal. Civ. C. Sec. vised Codes, in Buhler v. Loftus, 53 Mont. 
3139. 546, 565, 165 Pac. 601. 


8466. Who deemed holder in due course. Every holder is deemed 
prima facie to be a holder in due course; but when it is shown that the 
title of any person who has negotiated the instrument was defective, the 
burden is on the holder to prove that he or some person under whom he 
claims, acquired the title as holder in due course. But the last mentioned 


rule does not apply in favor of a party who became bound on the instru- 


ment prior to the acquisition of such defective title. 


History: Sec. 5907, Rev. C. 1907. See vised Codes, in Northwestern Improvement 
also history of Sec. 8401. Cal. Civ. C. Sec. Co. v. Rhoades, 52 Mont. 428, 434, 158 Pac. 
3140. 832; First National Bank of New Castle v. 


Cited or applied as section 5907, Re- ICAU TPE DEMIR OH SA 


CHAPTER 103. 
LIABILITIES OF PARTIES. 


Section 8467. JLiability of Maker. 
8468. Liability of Drawer. 
8469. Liability of Acceptor. 
8470. When Person Deemed Indorser. 
8471. Liability of Irregular Indorser. 
8472. Warranty—Where Negotiation by Delivery, et cetera. 
8473. Liability of General Indorser. 
8474. Liability of Indorser Where Paper Negotiable by Delivery. 
8475. Order in Which Indorsers Are Liable: 
8476. Liability of Agent or Broker. 


8467. Liability of maker. The maker of a negotiable instrument by 
making it engages that he will pay it according to its tenor, and admits 
the existence of the payee and his then capacity to indorse. 


History: Sec. 5908, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3141. 


8468. Liability of drawer. The drawer by drawing this instrument: 


admits the existence of the payee and his then capacity to indorse; and 
engages that on due presentment the instrument will be accepted or 
paid, or both, according to its tenor, and that if it be dishonored, and the 
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necessary proceedings on dishonor be duly taken, he will pay the amount 
thereof to the holder, or to any subsequent indorser who may be compelled 
to pay it. But the drawer may insert in the instrument an express stipu- 
lation negativing or limiting his own liability to the holder. 


History: Sec. 5909, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3142. 


8469. Liability of acceptor. The acceptor by accepting the instrument 
engages that he will pay it according to the tenor of his acceptance, and 
admits: 

1. The existence of the drawer, the genuineness of his signature, and 
his capacity and authority to draw the instrument; and, 

2. The existence of the payee and his then capacity to indorse. 


History: Sec. 5910, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3143. 


8470. When person deemed indorser. A person placing his signature 
upon an instrument, otherwise than as maker, drawer, or acceptor, is 
deemed to be an indorser, unless he clearly indicates by appropriate words 
his intention to be bound in some other capacity. 


History: Sec. 5911, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3144. 


8471. Liability of irregular indorser. Where a person, not otherwise 
a party to an instrument, places thereon his signature in blank before 
delivery, he is liable as indorser, in accordance with the following rules: 

1. If the instrument is payable to the order of a third person, he is 
liable to the payee and to all subsequent parties. 

2. If the instrument is payable to the order of the maker or drawer, 
or is payable to bearer, he is liable to all parties subsequent to the maker 
or drawer. 

3. If he signs for the accommodation of the payee, he is liable to all 
parties subsequent to the payee. 


History: Sec. 5912, Rev. C. 1907. See vised Codes, in Columbus State Bank v. 
also history of Sec. 8401. Cal. Civ. C. Sec. Erb, 50 Mont. 442, 449, 147 Pac. 617. 
3145. 


Indorsement by one not a payee, see 
Cited or applied as section 5912, Re- notes in 3 Am. Dec. 571, 39 Am. Rep. 557, 
(2 A. 8. RB. 676, 


8472. Warranty—Where negotiation by delivery, etc. Every person 
negotiating an instrument by delivery or by a qualified indorsement 
warrants: 

1. That the instrument is genuine and in all respects what it purports 
to be; 

2. That he has a good title to it; 

3. That all prior parties had capacity to contract; 

4, That he has no knowledge of any fact which would impair the 
validity of the instrument or render it valueless. 

But when the negotiation is by delivery only, the warranty extends 
in favor of no holder other than the immediate transferee. The provisions 
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cf subdivision 3 of this section do not apply to persons negotiating public 
or corporation securities, other than bills and notes. 


History: Sec. 5913, Rev. C. 1907. See Implied warranty of genuineness upon 
also history of Sec. 8401. Cal. Civ. C. Sec. sale of negotiable paper, see notes in 36 
3146. , L. BR. A. 92, 10 L. BR. A. (N. 8.) 542. 


8473. Liability of general indorser. Every indorser who indorses. 
without qualification warrants to all subsequent holders in due course: 

1. The matters and things mentioned in subdivisions 1, 2, and 3 of 
the next preceding section; and, 

2. That the instrument is at the time of his indorsement valid and 
subsisting. 

And, in. addition, he engages that on due presentment it shall be 
accepted or paid, or both, as the case may be, according to its tenor, and 
that if it be dishonored, and the necessary proceedings on dishonor be 
duly taken, he will pay the amount thereof to the holder, or to any 
subsequent indorser who may be compelled to pay it. 


History: Sec. 5914, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3147. 


8474. Liability of indorser where paper negotiable by delivery. Where 
a person places his indorsement on an instrument negotiable by delivery, 
he ineurs all the habilities of an indorser. . 


History: Sec. 5915, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3148. 


8475. Order in which indorsers are liable. As respects one another, 
indorsers are liable prima facie in the order in which they indorse; but 
evidence is admissible to show that as between or among themselves they 
have agreed otherwise. Joint payees or joint indorsees who indorse are 
deemed to indorse jointly and severally. 


History: Sec. 5916, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3149. 


8476. Liability of agent or broker. Where a broker or agent nego- 
tiates an instrument without indorsement, he ineurs all the liabilities 
prescribed by section 8472, unless he discloses the name of his principal 
and the fact that he is acting only as agent. 


History: Sec. 5917, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3150. 


CHAPTER 104. 
PRESENTMENT FOR PAYMENT. 


Section 8477. Effect of Want of Demand on Principal Debtor. 
8478. Presentment Where Instrument Is Not Payable on Demand. 
8479. What Constitutes a Sufficient Presentment. 
8480. Place of Presentment. 
8481. Instrument Must Be Exhibited. 
8482. Presentment of Instruments Payable at Bank and Payable at Some 
Future Time. 
8483. Presentment Where Principal Debtor Is Dead. 
8484. Presentment to Persons Liable as Partners. 
8485. Presentment to Joint Debtors. 
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8486. When Presentment Not Required to Charge the Drawer. 

8487. When Presentment Not Required to Charge the Indorser. 

8488. When Delay in Making Presentment Is Excused. 

8489. When Presentment May Be Dispensed With. 

8490. When Instrument Dishonored by Non-payment. 

8491. Liability of Person Secondarily Liable When Instrument Dishonored. 
8492. Time of Maturity. 

8493. Time—How Computed. 

8494. Rule Where Instrument Payable at Bank. 

8495. What Constitutes Payment in Due Course, 


8477. Effect of want of demand on principal debtor. Presentment for 
payment is not necessary in order to charge the person primarily liable 
on the instrument; but if the instrument is, by its terms, payable at a 
special place, and he is able and willing to pay it there at maturity, such 
ability and willingness are equivalent to a tender of payment upon his 


part. 


But except as herein otherwise provided, presentment for payment 


is necessary in order to charge the drawer and indorsers. 


History: Sec. 5918, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3151. 


This section defines the purpose of pre- 
sentment, and is not modified by subse- 
quent sections. United States Nat. Bank 
v. Shupak, 54 Mont. 542, 546, 172 Pac. 324. 

In an action to enforce a note against 
the maker, it is not necessary to prove 
presentment for payment; it is only per- 
sons secondarily liable that the law has 
reference to in specifying the time and 
manner in which presentment must be 
made, and, unless the statute of limitations 
bars a demand against the maker, he 
cannot say it was not made in time. 
United States Nat. Bank v. Shupak, 54 
Mont. 542, 546, 172 Pac. 324. 


Presentment for payment is not neces- 
sary to charge the makers of a demand 
note payable at a particular place. United 
States Nat. Bank vy. Shupak, 54 Mont. 542, 
546, 172 Pac. 324. 


The provision of this section, that where 
a note is by its terms payable at a special 
place, and the maker is able and willing 
to pay it there at maturity, such ability 
and willingness are equivalent to a tender 
of payment by him, has no application to 
a demand note. United States Nat. Bank 
v. Shupak, 54 Mont. 542, 546, 172 Pace. 324. 


“Maturity” of a note, within the mean- 
ing of this section, is the time when a 
note or bill becomes due. United States 
Nat. Bank. v. Shupak, 54 Mont. 542, 546, _ 
172 Pace. 324. 


8478. Presentment where instrument is not payable on demand. 


Where the instrument is not payable on demand, presentment must be 
made on the day it falls due. Where it is payable on demand, present- 
ment must be made within a reasonable time after its issue, except that 
in the ease of a bill of exchange, presentment for payment will be 
sufficient if made within a reasonable time after the last negotiation 
thereof. 


History: Sec. 5919, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. ©. Sec. 
3152. 


v. Shupak, 54 Mont. 542, 546, 172 Pac. 324. 


Presentment and demand at place named 
in demand note as condition precedent to 
suit against maker, see note in 7 Ann. Cas. 
693, 46 L. R. A. 807. 


Cited or applied as section 5919, Re- 
vised Codes, in United States Nat. Bank 


8479. What constitutes a sufficient presentment. Presentment for 
payment, to be sufficient, must be made: 

1. By the holder, or by some person authorized to receive payment 
on his behalf; 

2. At areasonable hour on a business day; 

3. At a proper place as herein defined ; 

4. To the person primarily lable on the instrument, or if he is absent 
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or inaccessible, to any person found at the place where the presentment is 


made. 


History: Sec. 5920, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3153. 


Cited or applied as section 5920, Re- 
vised Codes, in United States Nat. Bank 
v. Shupak, 54 Mont. 542, 546, 172 Pac. 324. 


What is sufficient presentment of nego- 
tiable instrument for payment, see note in 
24 Am. Rep. 160. 

Banking custom as to demand and notice 
with respect to commercial paper, see note 
in 21 L. R. A. 441. 


8480. Place of presentment. Presentment for payment is made at the 


proper place: 


1. Where a place of payment is specified in the instrument, and it is 


there presented ; 


2. Where no place of payment is specified, but the address of the 
person to make payment is given in the instrument, and it is there 


presented ; 


3. Where no place of payment is specified and no address is given, 
and the instrument is presented at the usual place of business or residence 


of the person to make payment; 


4. In any other case if presented to the person to make payment 
wherever he can be found, or if presented at his last known place of 


business or residence. 


History: Sec. 5921, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3154. 


8481. 


Place of presentment of bill or note for 
payment, see note in 15 Am. Dec. 643. 


Instrument must be exhibited. The instrument must be exhibited 


to the person from whom payment is demanded, and when it is paid must 
be delivered up to the party paying it. 


History: Sec. 5922, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3155. 


Sufficiency of presentment and demand 
made by telephone, see notes in Ann. Cas. 


I9TZA, 862.010 AS Ll. R..979 034 Reale 
(N. 8.) 417. 

Necessity of possession and exhibition 
of paper at time of demand in order to 
make a valid presentment, see notes in 11 
A. L.-R. 969, 13 L. R.A. (CN. S.) $308. 


8482. Presentment of instruments payable at bank and payable at 


some future time. 


Where the instrument is made payable at a bank, it is 


equivalent to an order to the bank to pay the same for the account of the 


principal debtor thereon. 


But where the instrument is made payable at 


a fixed or determinable future time, the order to the bank is limited to the 


day of maturity only. 


History: Sec. 5923, Rev. C. 1907; amd. 
Sec. 1, Ch. 82, L. 1909. See also history of 
Sec. 8401. Cal. Civ. C. Sec. 3156. 

Note.—Chapter 82, Laws of 1909, ex- 
pressly amends section 5923, Revised Codes 
1907, to read as above given. However, 
the evident intent of the legislature was 
to amend section 5935 of the Revised Codes 
of 1907 (section 8494 of this code), instead 
of section 5923. The following is the lan- 


guage of section 5923, Revised Codes 1907, 
before amendment: ‘‘Where the instru- 
ment is payable at a bank, presentment for 
payment must be made during banking 
hours, unless the person to make payment 
has no funds there to meet it at any time 
during the day, in which case presentment 
at any hour before the bank is closed on 
that day is sufficient.” 


8483. Presentment where principal debtor is dead. Where the person 
primarily liable on the instrument is dead, and no place of payment is 
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specified, presentment for payment must be made to his personal repre- 
sentative, if such there be, and if, with the exercise of reasonable diligence, 
he can be found. 


History: Sec. 5924, Rev. C. 1907. See Necessity of presentment in case of 
also history of Sec. 8401. Cal. Civ. C. Sec. death of prior obligor, see note in 23 L. 
3157. Lies Be agg 


8484, Presentment to persons liable as partners. Where the persons 
primarily liable on the instrument are liable as partners, and no place of 
payment is specified, presentment for payment may be made to any one 
of them, even though there has been a dissolution of the firm. 


History: Sec. 5925, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3158. 


8485. Presentment to joint debtors. Where there are several persons, 
not partners, primarily liable on the instrument, and no place of payment 
is specified, presentment must be made to them all. 


History: Sec. 5926, Rev. C. 1907. See Presentment to joint makers to hold 
also history of Sec. 8401. Cal. Civ. C. Sec. indorsers of note, see note in 36 L. R. A. 
3159. 703. 


8486. When presentment not required to charge the drawer. Present- 
ment for payment is not required in order to charge the drawer where he 
has no right to expect or require that the drawee or acceptor will pay 
the instrument. 


History: Sec. 5927, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3160. 


8487. When presentment not required to charge the indorser. Pre- 
sentment for payment is not required in order to charge an indorser where 
the instrument was made or accepted for his accommodation, and he has 
no reason to expect that the instrument will be paid if presented. 


History: Sec. 5938, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3161. 


8488. When delay in making presentment is excused. Delay in 
making presentment for payment is excused when the delay is caused by 
circumstances beyond the control of the holder, and not imputable to his 
default, misconduct, or negligence. When the cause of delay ceases to 
operate, presentment must be made with reasonable diligence. 


History: Sec. 5929, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3162. 


8489. When presentment may be dispensed with. Presentment for 
payment is dispensed with: 

1. Where, after the exercise of reasonable diligence, presentment as 
required by this act cannot be made; 

2. Where the drawee is a fictitious person; 

3. By waiver of presentment, express or implied. 

History: Sec. 5930, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3163. 
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8490. When instrument dishonored by non-payment. The instrument 
is dishonored by non-payment when: 

1. It is duly presented for payment and payment is refused or cannot 
be obtained; or, 

2. Presentment is excused and the instrument is overdue and unpaid. 


History: Sec. 5931, Rev. C. 1907.’ See also history of Sec. 8401. Cal. Civ. C. Sec. 
3164. 


8491. Liability of person secondarily liable when instrument dis- 
honored. Subject to the provisions of this act, when the instrument is 
dishonored by non-payment, an immediate right of recourse to all parties 
secondarily liable thereon accrues to the holder. 

Related section: 8403. 


History: Sec. 5932, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3165. 


8492. Time of maturity. Every negotiable instrument is payable at 
the time fixed therein without grace. When the day of maturity falls 
upon Sunday or a holiday, the instrument is payable on the next succeed- 
ing business day. Instruments falling due on Saturday are to be presented 
for payment on the next succeeding business day, except that instruments 
payable on demand may, at the option of the holder, be presented for 
payment before twelve o’clock. noon on Saturday when that entire day 
is not a holiday. | 


History: Sec. 5933, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3166. 


8493. Time—How computed. Where the instrument is payable at a 
fixed period after date, after sight, or after the happening of a specified 
event, the time of payment is determined by excluding the day from which 
the time is to begin to run, and by including the date of payment. 

History: Sec. 5934, Rev. C. 1907. See First and last days in computing tims 


also history of Sec. 8401. Cal. Civ. C. Sec. on bills and notes, see note in 49 L. R. A. 
3167. 207. 


8494. Rule where instrument payable at bank. Where the instrument 
is made payable at a bank, it is equivalent to an order to the bank to pay 
the same for the account of the principal debtor thereon. 

History: Sec. 5935, Rev. C. 1907. See This section creates the bank the agent 
also history of Sec. 8401. Cal. Civ. C. Sec. of the maker, and does not authorize it to 
3168. receive payment for the holder. United 

Note.—The above section was apparently States Nat. Bank v. Shupak, 54 Mont. 542, 


amended, by implication, by chapter 82, 547, 172 Pac. 324. 
Laws of 1909. See note to section 8482. 


8495. What constitutes payment in due course. Payment is made in 
due course when it is made at or after the maturity of the instrument to 
the holder thereof in good faith, and without notice that his title is 
defective. 

History: Sec. 5936, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3169. 
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CHAPTER 105. 
NOTICE OF DISHONOR. 


Section 8496. To Whom Notice of Dishonor Must Be Given. 
8497. By Whom Given. 
8498. Notice Given by Agent. 
8499. Effect of Notice Given on Behalf of Holder. 
8500. Effect Where Notice Is Given by Party Entitled Thereto. 
8501. When Agent May Give Notice. 
8502. When Notice Sufficient. 
8503. Form of Notice. 
8504. To Whom Notice May Be Given. 
8505. Notice Where Party Is Dead. 
8506. Notice to Partners. 
8507. Notice to Persons Jointly Liable. 
8508. Notice to Bankrupt. 
8509. Time Within Which Notice Must Be Given. 
8510. Where Parties Reside in Same Place. 
8511. Where Parties Reside in Different Places. 
8512. When Sender Deemed to Have Given Due Notice. 
8513. Deposit in Postoffice, What Constitutes. 
8514. Notice to Subsequent Party, Time of. 
8515. Where Notice Must Be Sent. 
8516. Waiver of Notice. 
8517. Who Affected by Waiver. 
8518. Waiver of Protest. 
8519. When Notice Is Dispensed With. 
8520. Delay in Giving Notice—How Excused. 
8521. When Notice Need Not Be Given to Drawer. 
8522. When Notice Need Not Be Given to Indorser. 
8523. Notice of Non-payment Where Acceptance Refused. 
8524. Effect of Omission to Give Notice of Non-acceptance. 
8525. When Protest Need Not Be Made—When Must Be Made. 


8496. To whom notice of dishonor must be given. Except as herein 
otherwise provided, when a negotiable instrument has been dishonored 
by non-acceptance or non-payment, notice of dishonor must be given to 
the drawer and to each indorser, and any drawer or indorser to whom 
such notice is not given is discharged. 


History: Sec. 5937, Rev. C. 1907. See  tiable instrument to fix liability of surety, 
also history of Sec. 8401. Cal. Civ. C. Sec. see note in 6 Ann. Cas. 281. 
3170. Right of stockholder indorsing corporate 
paper to notice of dishonor, see note in 
Necessity of notice of dishonor of nego- Ann. Cas. 1917B, 836. 


8497. By whom given. The notice may be given by or on behalf of 
the holder, or by or on behalf of any party to the instrument who might 
be compelled to pay it, to the holder, and who, upon taking it up, would 
have a right to reimbursement from the party to whom the notice is given. 


History: Sec. 5938, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
Son LY 


8498. Notice given by agent. Notice of dishonor may be given by an 
agent, either in his own name or in the name of any party entitled to give 
notice, whether that party be his principal or not. 


History: Sec. 5939, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3172. ‘ 


8499, Effect of notice given on behalf of holder. Where such notice 
is given by or on behalf of the holder, it inures for the benefit of all 
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subsequent holders and all prior parties who have a right of recourse 
against the party to whom it is given. 


History: Sec. 5940, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
Sully 


8500. Effect where notice is given by party entitled thereto. Where 
notice is given by or on behalf of a-party entitled to give notice, it inures 
for the benefit of the holder and all parties subsequent to the party to 
whom notice is given. 


History: Sec. 5941, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3174. 


8501. When agent may give notice. Where the instrument has been 
dishonored in the hands of an agent, he may either himself give notice 
to the parties liable thereon, or he may give notice to his principal. If 
he give notice to his principal, he must do so within the same time as if 
he were the holder, and the principal, upon the receipt of such notice, 
has himself the same time for giving notice as if the agent had been an 
independent holder. 


History: Sec. 5942, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3175. 


8502. When notice sufficient. A written notice need not be signed, 
and an insufficient written notice may be supplemented and validated by 
verbal communication. A misdescription of the instrument does not 
vitiate the notice, unless the party to whom the notice is given is in fact 
misled thereby. 


History: Sec. 5943, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3176. ; 


8503. Form of notice. The notice may be in writing or merely oral, 
and may be given in any terms which sufficiently identify the instrument, 
and indicate that it has been dishonored by non-payment. It may in all 
cases be given by delivering it personally or through the mails. 


History: Sec. 5944, Rev. C. 1907. See How notice of dishonor of negotiable 
also history of Sec. 8401. Cal. Civ. C. instrument served, see note in 38 Am. Dee. 
Secs. 31438, 3177. 607. 


8504. To whom notice may be given. Notice of dishonor may be 
given either to the party himself, or to his agent in that behalf. 


History: Sec. 5945, Rev. C, 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3178. 


8505. Notice where party is dead. When any party is dead, and his 
death is known to the party giving notice, the notice must be given to a 
personal representative, if there be one, and if, with reasonable diligence, 
he can be found. If there be no personal representative, notice may be 
sent to the last residence or last place of business of the deceased. 


History: Sec. 5946, Rev. C. 1907. See To whom should notice of protest or of 
also history of Sec. 8401. Cal. Civ. C. Sec. dishonor of commercial paper be given in 
3179. event of the death of the party entitled 

thereto, see note in 1 A. L. R. 474. 
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8506. Notice to partners. Where the parties to be notified are part- 
ners, notice to any one partner is notice to the firm, even though there 
has been a dissolution. 


é History: Sec. 5947, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
180. 


8507. Notice to persons jointly liable. Notice to joint parties who 
are not partners must be given to each of them, unless one of them has 
authority to receive such notice for the others. 


History: Sec. 5948, Rev. C. 1907. See notified of dishonor of instrument, see note 
also history of Sec. 8401. Cal. Civ. C. Sec. in Ann. Cas. 1912D, 353. 
3181. Necessity of protest and notice as be- 
tween coindorsers of negotiable paper, see 
Effect where part only of joint indorsers note in 9 A. L. R. 1188. 


8508. Notice to bankrupt. Where a party has been adjudged a bank- 
rupt or an insolvent, or has made an assignment for the benefit of cred- 
itors, notice may be given either to the party himself, or to his trustee or 
assignee. 


History: Sec. 5949, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3182. 


8509. Time within which notice must be given. Notice may be given 
as soon as the instrument is dishonored; and unless delay is excused as 
hereinafter provided, must be given within the times fixed by this act. 


History: Sec. 5950, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3183. 


8510. Where parties reside in same place. Where the person giving 
and the person to receive notice reside in the same place, notice must be 
given within the following times: 

1. If given at the place of business of the person to receive notice, it 
must be given before the close of business hours on the day following. 

2. If given at his residence, it must be given before the usual hours of 
rest on the day following. 

3. If sent by mail, it must be deposited in the postoffice in time to 
reach him in usual course on the day following. 


History: Sec. 5951, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3184. 


8511. Where parties reside in different places. Where the person 
giving and the person to receive notice reside in different places, the 
notice must be given within the following times: 

1, If sent by mail, it must be deposited in the postoffice in time to 
go by mail the day following the day of dishonor, or if there be no mail at 
a convenient hour on that day, by the next mail thereafter. 

2. If given otherwise than through the postoffice, then within the 
time that notice would have been received in due course of mail, if it had 
been deposited in the postoffice within the time specified in the last sub- 
division. 

History: Sec. 5952, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3185. 
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8512. When sender deemed to have given due notice. Where notice of 
dishonor is duly addressed and deposited in the postoffice, the sender is 
deemed to have given due notice, notwithstanding any miscarriage in the 
mails. 


History: Sec. 5943, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3186. 


8513. Deposit in postoffice, what constitutes. Notice is deemed to 
have been deposited in the vostoffice when deposited in any branch post- 
office or in any letter-box under the control of the postoffice department. 


History: Sec. 5954, Rev. C. 1907. See Presentment and demand made by mail, 
also history of Sec. 8401. Cal. Civ. C. Sec. see note in 11 A. L. R. 979. 
3187. ‘ 


8514. Notice to subsequent party, time of. Where a party receives 
notice of dishonor, he has, after the receipt of such notice, the same time 
for giving notice to antecedent parties that the holder has after the 
dishonor. 


History: Sec. 5955, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3188. 


8515. Where notice must be sent. Where a party has added an 
address to his signature, notice of dishonor must be sent to that address 
but if he has not given such address, then the notice must be sent as 
follows: 

1. Either to the postoffice nearest to his place of residence, or to the 
postoffice where he is accustomed to receive his letters; or 

2. If he live in one;place, and have his place of business in another, 
notice may be sent to either place; or 

3. If he is sojourning in another place, notice may be sent to the 
place where he is sojourning. 

But where the notice is actually received by the party within the 
time specified in this act, it will be sufficient, though not sent in accord- 
ance with the requirements of this section. 


History: Sec. 5956, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3189. 


8516. Waiver of notice. Notice of dishonor may be waived, either 
before the time of giving notice has arrived, or after the omission to give 
due notice, and the waiver may be express or implied. 


History: Sec. 5957, Rev. C. 1907. See Renewal or promise to renew note as 
also history of Sec..8401. Cal. Civ. C. Sec. waiver of notice of dishonor, see note in 
3190. Ann. Cas. 1912A, 442. ° 


8517. Who affected by waiver. Where the waiver is embodied in 
the instrument itself, it is binding upon all parties; but where it is 
written above the signature of an indorser, it binds him only. 


History: Sec. 5958, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3191. 


8518. Waiver of protest. A waiver of protest, whether in the case 
of a foreign bill of exchange or other negotiable instrument, is deemed to 
be a waiver not only of a former protest, but also of presentment and 
notice of dishonor. 

History: Sec. 5959, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3192, 
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8519. When notice is dispensed with. Notice of dishonor is dispensed 
with when, after the exercise of reasonable diligence, it cannot be given 
to or does not reach the parties sought to be charged. 


History: Sec. 5960, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3193. 


8520. Delay in giving notice—How excused. Delay in giving notice 
of dishonor is excused when the delay is caused by circumstances beyond 
the control of the holder, and not imputable to his default, misconduct, 
or negligence. When the cause of delay ceases to operate, notice must 
be given with reasonable diligence. 


History: Sec. 5961, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3104. 


8521. When notice need not be given to drawer. Notice of dishonor 
is not required to be given to the drawer in either of the following eases: 

1. Where the drawer and drawee are the same person; 
2. When the drawee is a fictitious person or a person not having 

capacity to contract ; 

3. When the drawer is the person to whom the instrument is pre- 
sented for payment; ; 

4. Where the drawer has no right to expect or require that the 
drawee or acceptor will honor the instrument; 

5. When the drawer has countermanded payment. 


History: Sec. 5962, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3195. 


8522. When notice need not be given to indorser. Notice of dishonor 
is not required to be given to an indorser in any of the following cases: 

1. Where the drawee is a fictitious person or a person not having 
capacity to contract, and the indorser was aware of the fact at the time 
he indorsed the instrument; 

2. Where the indorser is the person to whom the instrument is pre- 
sented for payment; 

3. Where the instrument was made or accepted for his accommoda- 
tion. 


History: Sec. 5963, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3196. 


8523. Notice of non-payment where acceptance refused. Where due 
notice of dishonor by non-acceptance has been given, notice of a sub- 
sequent dishonor by non-payment is not necessary, unless in the meantime 
the instrument has been accepted. 


History: Sec. 5964, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3197. 


8524. Effect of omission to give notice of non-accepiance. An omission 
to give notice of dishonor by non-acceptance does not prejudice the right 
of a holder in due course subsequent to the omission. 


History: Sec. 5965, Rev. C. 1907. See Necessity of notice of non-acceptance of 
also history of Sec. 8401. Cal. Civ. C. Sec. negotiable instrument, see note in 2 Am. 
3198, : Dec. 619. 
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8525. When protest need not be made—When must be made. Where 
any negotiable instrument has been dishonored, it may be protested for 
non-acceptance or non-payment, as the case may be; but protest is not 
required except in the case of foreign bills of exchange. 


Related section: 8559. also history of Sec. 8401. Cal. Civ. C. Sec. 
History: Sec. 5966, Rev. C. 1907. See 3199. 


CHAPTER 106. 
DISCHARGE OF NEGOTIABLE INSTRUMENTS. 


Section 8526. Instrument—How Discharged. 
8527. When Person Secondarily Liable on—Discharged. 
8528. Right of Party Who Discharges Instrument. 
8529. Renunciation by Holder. 
8530. Unintentional Cancellation—Burden of Proof. 
8531. Alteration of Instrument, Effect of. 
8532. What Constitutes a Material Alteration. 


8526. Instrument—How discharged. A negotiable instrument is dis- 
charged: 

1. By payment in due course by or on behalf of the principal debtor; 

2. By payment in due course by the party accommodated, where the 
instrument is made or accepted for accommodation ; 

3. By the intentional cancellation thereof by the holder; 

4. By any other act which will discharge a simple contract for the 
payment of money; 7 

5. When the principal debtor becomes the holder of the instrument 
at or after maturity in his own right. 


History: Sec. 5967, Rey. C. 1907. See note, see notes in Ann. Cas. 1915A, 1084, 
also history of Sec. 8401. Cal. Civ. C. Sec. 1094. 
3200. Payment to bank where note is made 
payable as discharging maker, see note in 
What constitutes payment at bank where 5 Ann. Cas. 298. 
note is made payable, see note in Ann. Cas. Acceptance of renewal note made or in- 
1917A, 508. dorsed by personal representative of ob- 
Renewal note as discharging original igor in original paper as payment of that 
paper, see note in 12 A. L. R. 1546. 


8527. When person secondarily liable on, discharged. A person 
secondarily liable on the instrument is discharged: 

1. By any act which discharges the instrument; 

2. By the intentional cancellation of his signature by the holder; 

3. By the discharge of a prior party; 

4. By a valid tender of payment made by a prior party; 

5. By a release of the principal debtor, unless the holder’s right of 
recourse against the party secondarily lable is expressly reserved ; 

6. By any agreement binding upon the holder to extend the time of 
payment, or to postpone the holder’s right to enforce the instrument, 
‘ unless made with the assent of the party secondarily liable, or unless the 
right of recourse against such party is expressly reserved. 


History: Sec. 5968, Rev. C. 1907. See Payment of note voidable under bank- 
also history of Sec. 8401. Cal. Civ. C. Sec. ruptcy act as discharge of surety, guar- 
8201. antor or indorser, see note ins 9) Te Ro AS 

(N. 8.) 581. 
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8528. Right of party who discharges instrument. Where the instru- 
ment is paid by a party secondarily liable thereon, it is not discharged; 
but the party so paying it is remitted to his former rights as regards all 
prior parties, and he may strike out his own and all subsequent indorse- 
ments, and again negotiate the instrument, except: 

1. Where it is payable to the order of a third person, and has been 
paid by the drawer; and, 

2. Where it was made or accepted for accommodation, and has been 
paid by the party accommodated. 


History: Sec. 5969, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3202. 


8529. Renunciation by holder. The holder may expressly renounce his 
rights against any party to the instrument before, at, or after its maturity. 
An absolute and unconditional renunciation of his rights against the 
principal debtor, made at or after the maturity of the instrument, dis- 
charges the instrument. But a renunciation does not affect the right of a 
holder in due course without notice. A renunciation must be in writing, 
unless the instrument is delivered up to the person primarily liable thereon. 


History: Sec. 5970, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3203. 


8530. Unintentional cancellation—Burden of proof. A cancellation 
made unintentionally, or under a mistake, or without the authority of the 
holder, is inoperative; but where an instrument or any signature thereon 
appears to have been canceled, the burden of proof lies on the party who 
alleges that the cancellation is made unintentionally, or under a mistake, 
or without authority. 


History: Sec. 5971, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3204. 


8531. Alteration of instrument, effect of. Where a negotiable instru- 
ment is materially altered without the assent of all parties lable thereon, 
it is avoided, except as against a party who has himself made, authorized, 
or assented to the alteration, and subsequent indorsers. But when an 
instrument has been materially altered and is in the hands of a holder in 
due course, not a party to the alteration, he may enforce payment thereof 
according to its original tenor. 


History: Sec. 5972, Rev. C. 1907. See Liability of maker whose negligence 
also history of Sec. 8401. Cal. Civ. C. Sec. facilitated the alteration ot a bill or note, 
3205. see note in 4 A. S. R. 25. 

Effect of alteration of negotiable instru- 

Alteration of bill or note after execution, ment by stranger to contract, see note in 
see note in 7 Am. Rep. 669. 18 Ann. Cas. 223. 


8532. What constitutes a material alteration. Any alteration which 

changes: 

The date; 

The sum payable, either for principal or interest ; 

The time or place of payment ; 

The number or the relations of the parties; 

The medium or currency in which payment is to be made; 
r which adds a place of payment where no place of Barents is 
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specified, or any other change or addition which alters the effect of the 
instrument in any respect, is a material alteration. 


History: Sec. 5973, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3206. 


Alteration of date of commercial paper 
as material alteration, see notes in Ann. 
Cas. 1913D, 725, 32 L. R. A. (N. S.) 515, 
ol, LL. RAS: CN. 82) 13846, Le Re A. 19167, 
1266. 

Changing name of payee of note or ad- 
dition of words ‘or bearer,” “or order,” or 
substitution of one expression for other as 
material alteration, see notes in Ann. Cas. 


1913C, 183, Ann. Cas. 1917C, 1177, L. R. A. 
1915A, 166. 

Alteration of commercial paper by in- 
serting place of payment, see note in 31 
L. BR. A. (N. 8.) 643. 


Effect of detaching contract or memo- 
randum attached to promissory note as 
alteration thereof, see note in Ann. Cas. 
1917E, 603. 


Alteration of commercial paper by re- 


ducing the amount, see note im 9 A. L. R. 
1087. 


[Part V 


CHAPTER 107. 


BILLS OF EXCHANGE—FORM AND INTERPRETATION. 


Section 8533. Bill of Exchange Defined. 
8534, Bill Not An Assignment of Funds in Hands of Drawee. 
8535. Bill Addressed to More Than One Drawee. 
8536. Inland and Foreign Bills of Exchange. 
8537. When Bill May Be Treated as Promissory Note. 
8538. Referee in Case of Need. 


8533. Bill of exchange defined. A bill of exchange is an unconditional 
order in writing addressed by one person to another, signed by the person 
giving it, requiring the person to whom it is addressed to pay on demand, 
or at a fixed or determinable future time, a sum certain in money to 
order or to bearer. 


History: Sec. 5974, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3207. 


8534. Bill not an assignment of funds in hands of drawee. A bill of 
itself does not operate as an assignment of the funds in the hands of the 
drawee available for the payment thereof, and the drawee is not liable 
on the bill unless and until he accepts the same. 


History: Sec. 5975, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3208. ’ : 


8535. Bill addressed to more than one drawee. A bill may be 
addressed to two or more drawees jointly, whether they are partners or 
not; but not to two or more drawees in the alternative or in succession. 


History: Sec. 5976, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
8209. 


8536. Inland and foreign bills of exchange. An inland bill of 
exchange is a bill which is, or on its face purports to be, both drawn and 
payable within this state. Any other bill is a foreign bill. Unless the 
contrary appears on the face of the bill, the holder may treat it as an 
inland bill. 


History: Sec. 5977, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3210. 


8537. When bill may be treated as promissory note. Wherein a bill 
drawer and drawee are the same person, or where the drawee is a fictitious 
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person, or a person not having capacity to contract, the holder may treat 
the instrument, at his option, either as a bill of exchange or a promissory 
note. 


History: Sec. 5978, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3211. 


8538. Referee in case of need. The drawee of a bill and any indorser 
may insert therein the name of a person to whom the holder may resort 
in case of need, that is to say, in case the bill is dishonored by non- 
acceptance or non-payment. Such person is called the referee in ease of 
need. It is in the option of the holder to resort to the referee in case of 
need or not, as he may see fit. 


History: Sec. 5979, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3212. 


CHAPTER 108. 
ACCEPTANCE, 


Section 8539. Acceptance—How Made, et cetera. 
8540. Holder Entitled to Acceptance on Face of Bill. 
8541.. Acceptance by Separate Instrument. 
8542. Promise to Accept—When Equivalent to Acceptance. 
8543. Time Allowed Drawee to Accept. 
8544. Liability of Drawee Retaining or Destroying Bill. 
8545. Acceptance of Incomplete Bill. 
8546. Kinds of Acceptance. 
8547. What Constitutes a General Acceptance. 
8548. Qualified Acceptance. 
8549. Rights of Parties as to Qualified Acceptance. 


8539. Acceptance—How made, etc. The acceptance of a bill is signifi- 
cation by the drawee of his assent to the order of the drawer. The 
acceptance must be in writing and signed by the drawee. It must not 
express that the drawee will perform his promise by any other means 
than the payment of money. 

History: Sec. 5980, Rev. C. 1907. See defenses available to, acceptor of bill of 
also history of Sec. 8401. Cal. Civ. C. Sec. exchange, see notes in 61 L. R. A. 206, 19 


3213. . L.'R. A. CN. S.), 670. 
Acceptance of bill of exchange, see note 


What law governs as to liability of, and in1A.S. R. 134. 


8540. Holder entitled to acceptance on face of bill. The holder of a 
bill presenting the same for acceptance may require that the acceptance 
be written on the bill, and, if such request is refused, may treat the bill 
as dishonored. 

History: Sec. 5981, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3194. 


8541. Acceptance by separate instrument. Where an acceptance is 
written on a paper other than the bill itself, it does not bind the acceptor 
except in favor of a person to whom it is shown, and who, on the faith 
thereof, receives the bill for value. 

History: Sec. 5982, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sac. 
3196. 
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8542. Promise to accept—When equivalent to acceptance. An uncon- 
ditional promise in writing to accept a bill before it is drawn is deemed 
an actual acceptance in favor of every person who, upon the faith thereof, 
receives the bill for value. 


History: Sec. 5983, Rev. C. 1907. See Validity of parol promise to accept a 
also history of Sec. 8401. Cal. Civ. C. bill of exchange, see note in 26 L. R. A. 
Secs. 3197, 3216. 620. 


8543. Time allowed drawee to accept. The drawee is allowed twenty- 
four hours after presentment in which to decide whether or not he will 
accept the bill; but the acceptance, if given, dates as of the day of 
presentation. 


History: Sec. 5984, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3217. 


8544, Liability of drawee retaining or destroying bill. Where a 
drawee to whom a bill is delivered for acceptance destroys the same, or 
refuses within twenty-four hours after such delivery, or within such 
other period as the holder may allow, to return the bill accepted or non- 
accepted to the holder, he will be deemed to have accepted the same. 


History: Sec. 5985, Rev. C. 1907. See Acceptance of bill of exchange as ef- 
also history of Sec. 8401. Cal. Civ. C. Sec. fected by retention or refusal to return, 
3218. see notes in 8 Ann. Cas. 612, 17 L. R. A. 

(N. 8S.) 1266. 


8545. Acceptance of incomplete bill. A bill may be accepted before 
it has been signed by the drawer, or while otherwise incomplete, or when 
it is overdue, or after it has been dishonored by a previous refusal to 
accept, or by non-payment. But when a bill payable after sight is 
dishonored by non-acceptance, and the drawee subsequently accepts it, 
the holder, in the absence of any different agreement, is entitled to have 
the bill accepted as of the date of the first presentment. 


History: Sec. 5986, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3219, 


8546. Kinds of acceptance. An acceptance is either general or 
qualified. A general acceptance assents without qualification to the 
order of the drawer. A qualified acceptance in express terms varies the 
effect of the bill as drawn. 

History: Sec. 5987, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3220. 


8547. What constitutes a general acceptance. An acceptance to pay 
at a particular place is a general acceptance, unless it expressly states 
that the bill is to be paid there only, and not elsewhere. 

History: Sec. 5988, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3221. 


8548. Qualified acceptance. An acceptance is qualified, which is: 

1. Conditional, that is to say, which makes payment by the acceptor 
dependent on the fulfilment of a condition therein stated ; 

2. Partial, that is to say, an acceptance to pay part only of the 
amount for which the bill is drawn; 
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3. Local, that is to say, an acceptance to pay only at a particular 
place; 

4. Qualified as to time; 

5. The acceptance of some one or more of the drawees, but not of all. 


History: Sec. 5989, Rev. C. 1907. See Construction of acceptance of bill of 
also history of Sec. 8401. Cal. Civ. C. Sec. exchange conditioned on possession or 
3222. availability of funds, see note in Ann. Cas. 

1918A, 941. 


8549. Rights of parties as to qualified acceptance. The holder may 
refuse to take a qualified acceptance, and if he does not obtain an 
unqualified acceptance, he may treat the bill as dishonored by non-accept- 
ance. Where a qualified acceptance is taken, the drawer and indorsers 
are discharged from. liability on the bill, unless they have expressly or 
impliedly authorized the holder to take a qualified acceptance, or subse- 
quently assent thereto. When the drawer or an indorser receives notice 
of a qualified acceptance, he must, within a reasonable time, express his 
dissent to the holder, or he will be deemed to have assented thereto. 

History: Sec. 5990, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3223, 


CHAPTER 109. 
PRESENTMENT FOR ACCEPTANCE. 


Section 8550. When Presentment for Acceptance Must Be Made. 
8551. When Failure to Present Releases Drawer and Indorser, 
8552. Presentment—How Made. 
8553. On What Days Presentment May Be Made. 
8554. Presentment Where Time is Insufficient. 
8555. Where Presentment is Excused. 
8556. When Dishonored by Non-acceptance. 
8557. Duty of Holder Where Bill Not Accepted. 
8558. Rights of Holder Where Bill Not Accepted. 


8550. When presentment for acceptance must be made. Presentment 
for acceptance must be made: 

1. Where the bill is payable after sight, or in any other case, where 
presentment for acceptance is necessary in order to fix the maturity of 
the instrument; or, 

2. Where the bill expressly stipulates that it shall be presented for 
acceptance; or, 

3. Where the bill is drawn payable elsewhere than at the residence or 
place of business of the drawee. 

In no other case is presentment for foe ne necessary in order to 
render any party to the bill liable. 

History: Sec. 5991, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3224. 


8551. When failure to present releases drawer and indorser. Except 
as herein otherwise provided, the holder of a bill which is required by the 
next preceding section to be presented for acceptance must either present 
it for acceptance or negotiate it within a reasonable time. If he fails to 
do sc, the drawer and all indorsers are discharged. 

History: Sec. 5992, Rev. C. 1907. See also History of Sec. 8401. Cal. Civ. C. Sec. 
3225. 


793 


8552-8556 ] NEGOTIABLE INSTRUMENTS. [Part V 


8552. Presentment—How made. Presentment for acceptance must be 
made by or on behalf of the holder at a reasonable hour on a business 
day, and before the bill is overdue, to the drawer or some person author- _ 
ized to accept or refuse acceptance on his behalf; and, 

1. Where a bill is addressed to two or more drawees who are not 
partners, presentment must be made to them all, unless one has authority 
to accept or refuse acceptance for all, in which case presentment may be 
made to him only; 

2. Where the drawee is dead, presentment may be made to his personal 
representative ; 

3. Where the drawee has been adjudged a bankrupt or an insolvent, | 
or has made an assignment for the benefit of creditors, presentment may 
be made to him, or to his trustee or assignee. 

History: Sec. 5993, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3226. 


8553. On what days presentment may be made. A bill may be 
presented for acceptance on any day on which negotiable instruments 
may be presented for payment under the provisions of sections 8479 and 
8492. When Saturday is not otherwise a holiday, presentment for accept- 
ance may be made before twelve o’clock noon on that day. 

History: Sec. 5994, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3227. 


8554. Presentment where time is insufficient. Where the holder of a 
bill drawn payable elsewhere than at the place of business or the residence 
of the drawee has not time, with the exercise of reasonable diligence, to 
present the bill for acceptance before presenting it for payment on the 
day that it falls due, the delay caused by presenting the bill for acceptance 
before presenting it for payment is excused, and does not discharge the 
drawers and indorsers. 

History: Sec. 5995, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3228. 


8555. Where presentment is excused. Presentment for acceptance is 
excused and a bill may be treated as dishonored by non-acceptance in 


any of the following cases: 

1. Where the drawee is dead, or has absconded, or is a fictitious 
person, or a person not having capacity to contract by bill. 

2. Where, after the exercise of reasonable diligence, presentment 


cannot be made. 
3. Where, although presentment has been irregular, acceptance has 


been refused on some other ground. 


History: Sec. 5996, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3229. 


8556. When dishonored by non-acceptance. A bill is dishonored by 


non-acceptance : 
1. When it is duly presented for acceptance, and such an acceptance 


as is prescribed by this act is refused or cannot be obtained; or, 
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2. When presentment for acceptance is excused and the bill is not 
accepted. 


History: Sec. 5997, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3230. 


8557. Duty of holder where bill not accepted. Where a bill is duly 
presented for acceptance and is not accepted within the prescribed time, 
the person presenting it must treat the bill as dishonored by non-accept- 
ance, or he loses the right of recourse against the drawer and indorsers. 


History: Sec. 5998, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3231. 


8558. Rights of holder where bill not accepted. When a bill is dis- 
honored by non-acceptance, an immediate right of recourse against the 
drawers and indorsers accrues to the holder, and no presentment for 
payment is necessary. 


History: Sec. 5999, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3232; 


CHAPTER 110. 
PROTEST. 


Section 8559. In What Cases Protest Necessary. 
8560. Protest—How Made. 
8561. Protest—By Whom Made. 
8562. Protest—When to Be Made. 
8563. Protest—Where Made. 
8564. Protest Both for Non-acceptance and Non-payment. 
8565. Protest Before Maturity Where Acceptor Insolvent. 
8566. When Protest Dispensed With. 
8567. Protest Where Bill Is Lost, et cetera. 


8559. In what cases protest necessary. Where a foreign bill appearing 
on.its face to be such is dishonored by non-acceptance, it must be duly 
protested for non-acceptance, and where such a bill which has not 
previously been dishonored by non-acceptanee is dishonored by non- 
payment, it must be duly protested for non-payment. If it is not so 
protested, the drawer and indorsers are discharged. Where a bill does 
not appear on its face to be a foreign bill, protest thereof in case of 
dishonor is unnecessary. 


Related section: 8525. also history of Sec. 8401. Cal. Civ. C. Sec. 
History: Sec. 6000, Rev. C. 1907. See 3233. 


8560. Protest—How made. The protest must be annexed to the bill, 
or must contain a copy thereof, and must be under the hand and seal of 
the notary making it, and must specify: 

1. The time and place of presentment ; 

2. The fact that presentment was made, and the manner thereof; 

3. The cause or reason for protesting the bill; 

4, The demand made and the answer given, ie any, or the fact that the 
drawee or acceptor could not be found. 


History: Sec. 6001, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3234, 
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8561. Protest—By whom made. Protest may be made by: 

1. <A notary public; or, 

2. By any respectable resident of the place where the bill is dishon- 
ored, in the presence of two or more credible witnesses. 


History: Sec. 6002, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
$235. 


8562. Protest—When to be made. When a bill is protested, such 
protest must be made on the day of its dishonor, unless delay is excused 
as herein provided. When a bill has been duly noted, the protest max 
be subsequently extended as of the date of the noting. 
lear eS ‘ Sec. 6003, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 


8563. Protest—Where made. A bill must be protested at the place 
where it is dishonored, except that when a bill drawn payable at the place 
of business or residence of some person, other than the drawee, has been 
dishonored by non-acceptance, it must be protested for non-payment at 
the place where it is expressed to be payable, and no further presentment 
for payment to, or demand on, the drawee is necessary. 

History: Sec. 6004, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3237, : 


8564. Protest both for non-acceptance and non-payment. A bill which 
has been protested for non-acceptance may be subsequently protested for 
non-payment. 

History: Sec. 6005, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3238. 


8565. Protest before maturity where acceptor insolvent. Where the 
acceptor has been adjudged a bankrupt or an insolvent, or has made 
an assignment for the benefit of creditors, before the bill matures, 
the holder may cause the bill to be protested for better security against 
the drawer and indorsers. 

History: Sec. 6006, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3239. : 


8566. When protest dispensed with. Protest is dispensed with by 
any circumstances which would dispense with notice of dishonor. Delay 
in noting or protesting is excused when delay is caused by circumstances 
beyond the control of the holder, and not imputable to his default, miscon- 
duct, or neghgence. When the cause of delay ceases to operate, the bill 
must be noted or protested with reasonable diligence. 

History: Sec. 6007, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3240. 


8567. Protest where bill is lost, etc. When a bill is lost or destroyed, 
or is wrongfully detained from the person entitled to hold it, protest may 
be made on a copy or written particulars thereof. 

History: Sec. 6008, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3241. 
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CHAPTER 111. 
ACCEPTANCE FOR HONOR. 


Section 8568. When Bill May Be Accepted for Honor. 
8569. Acceptance for Honor—How Made. 
8570. When Deemed to Be an Acceptance for Honor of the Drawer. 
8571. Liability of Acceptor for Honor. 
8572. Agreement of Acceptor for Honor. 
8573. Maturity of Bill Payable After Sight Accepted for Honor. 
8574. Protest of Bill Accepted for Honor, ete. 
8575. Presentment for Payment to Acceptor for Honor—How Made. 
8576. When Delay in Making Presentment Is Excused. 
8577. Dishonor of Bill by Acceptor for Honor. 


8568. When bill may be accepted for honor. Where a bill of exchange 
has been protested for dishonor by non-acceptance or protested for better 
security, and is not overdue, any person not being a party already lable 
thereon may, with the consent of the holder, intervene and accept the bill 
supra protest for the honor of any party liable thereon, or for the honor 
of the person for whose account the bill is drawn. The acceptance for 
honor may be for part only of the sum for which the bill is drawn; and 
where there has been an acceptance for honor for one party, there may be 
a further acceptance by a different person for the honor of another party. 

History: Sec. 6009, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3242. 


8569. Acceptance for honor—How made. An acceptance for honor 
supra protest must be in writing, and indicate that it is an acceptance for 
honor, and must be signed by the acceptor for honor. 

History: Sec. 6010, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3243. 


8570. When deemed to be an acceptance for honor of the drawer. 
Where an acceptance for honor does not expressly state for whose honor 
it is made, it is deemed to be an acceptance for the honor of the drawer. 

History: Sec. 6011, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3244. 


8571. Liability of acceptor for honor. The acceptor for honor is 
liable to the holder and to all parties to the bill subsequent to the party 
for whose honor he has accepted. 

History: Sec. 6012, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3245. 


8572. Agreement of acceptor for honor. The acceptor for honor, by 
such acceptance, engages that he will on due presentment pay the bill 
according to the terms of his acceptance, provided it shall not have been 
paid by the drawee, and provided, also, that it shall have been duly 
presented for payment and protested for non-payment, and notice of 
dishonor given to him. 

History: Sec. 6013, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3246. 


8573. Maturity of bill payable after sight accepted for honor. Where 
a bill payable after sight is accepted for honor, its maturity is calculated 
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from the date of the noting for non-acceptance, and not from the date 
of the acceptance for honor. 


History: Sec. 6014, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3247. 


8574. Protest of bill accepted for honor, etc. Where a dishonored bill 
has been accepted for honor supra protest, or contains a reference in case 
of need, it must be protested for non-payment before it is presented for 
payment to the acceptor for honor or referee in case of need. 


History: Sec. 6015, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3248. 


8575. Presentment for payment to acceptor for honor—How made. 
Presentment for payment to the acceptor for honor must be made as 
follows: 

1. If it is to be presented in the place where the protest for non- 
payment was made, it must be presented not later than the day following 
its maturity. 

2. If it is to be presented in some other place than the place where 
it was protested, then it must be forwarded within the time specified in 
section 8511. 


History: Sec. 6016, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3249, 


8576. When delay in making presentment is excused. The provisions 
of section 8488 apply where there is delay in making presentment to the 
acceptor for honor or referee in case of need. 


History: Sec. 6017, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3250. 


8577. Dishonor of bill by acceptor for honor. When the bill is dishon- 
ored by the acceptor for honor, it must be protested for non-payment 
by him. 

History: Sec. 6018, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3251. 


CHAPTER 112. 
PAYMENT FOR HONOR. 


Section 8578. Who May Make Payment for Honor. 
8579. Payment, for Honor—How Made. 
8580. Declaration Before Payment for Honor. 
8581. Preference of Parties Offering to Pay for Honor. 
8582. Effect on Subsequent Parties Where Bill Is Paid for Honor. 
8583. Where Holder Refuses to Receive Payment Supra Protest. 
8584. Rights of Payer for Honor. 


8578. Who may make payment for honor. Where a bill has been 
protested for non-payment, any person may intervene and pay it supra 
protest for the honor of any person liable thereon, or for the honor of 
the person for whose account it was drawn. 


History: Sec. 6019, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3252. 
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8579. Payment for honor—How made. The payment for honor supra 
protest in order to operate as such, and not as a mere voluntary payment, 
must be attested by a notarial act of honor, which may be appended to 
the protest or form an extension to it. 

History: Sec. 6020, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3253. 


8580. Declaration before payment for honor. The notarial act of 
honor must be founded on a declaration made by the payer for honor, or 
by his agent in that behalf, declaring his intention to pay the bill for 
honor, and for whose honor he pays. 

History: Sec. 6021, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3254. 


8581. Preference of parties offering to pay for honor. Where two or 
more persons offer to pay a bill for the honor of different parties, the 
person whose payment will discharge most parties to the bill is to be given 
the preference. 

History: Sec. 6022, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3255, 


8582. Effect on subsequent parties where bill is paid for honor. 
Where a bill has been paid for honor, all parties subsequent to the party 
for whose honor it is paid are discharged, but the payer for honor is 
subrogated for and succeeds to both the rights and duties of the holder, 
as regards the party for whose honor he pays and all parties liable to the 
latter. 

History: Sec. 6023, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3256. 


8583. Where holder refuses to receive payment supra protest. Where 
the holder of a bill refuses to receive payment supra protest, he loses his 
right of recourse against any party who would have been discharged by 
such payment. 

History: Sec. 6024, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3257. 


8584. Rights of payer for honor. The payer for honor, on paying to 
the holder the amount of the bill and the notarial expenses incidental to 
its dishonor, is entitled to receive both the bill itself and the protest. 

History: Sec. 6025, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3258. 


CHAPTER 113. 
BILLS IN A SET. 


Section 8585. Bills in Sets Constitute One Bill. 
8586. Rights of Holders Where Different Parts Are Negotiated. 
8587. Liability of Holder Who Indorses Two or More Parts of a Set to 
Different Persons. 
8588. Acceptance of Bills Drawn in Sets. 
8589. Payment by Acceptor of Bills Drawn in Sets, 
8590. Effect of Discharging One of a Set. 
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8585. Bills in sets constitute one bill. Where a bill is drawn in a set, 
each part of the set being numbered and containing a reference to the 
other parts, the whole of the parts constitutes one bill. 


History: Sec. 6026, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3259, 


8586. Rights of holders where different parts are negotiated. Where 
two or more parts of a set are negotiated to different holders in due course, 
the holder whose title first accrues is, as between such holders, the true 
owner of the bill. But nothing in this section affects the rights of a person 
who in due course accepts or pays the part first presented to him. 


History: Sec. 6027, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3260. 


8587. Liability of holder who indorses two or more parts of a set to 
different persons. Where the holder of a set indorses two or more parts 
to different persons, he is lable on every such part, and every indorser 
subsequent to him is lable on the part he has himself indorsed as if such 
parts were separate bills. 


History: Sec. 6028, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3261. 


8588. Acceptance of bills drawn in sets. The acceptance may be 
written on any part, and it must be written on one part only. If the 
drawee accepts more than one part, and such accepted parts are negotiated 
to different holders in due course, he is liable on every such part as if it 
were a separate bill. 


History: Sec. 6029, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. C. Sec. 
3262. 


8589. Payment by acceptor of bills drawn in sets. When the acceptor 
of a bill drawn in a set pays it without requiring the part bearing his 
acceptance to be delivered up to him, and that part at maturity is out- 
standing in the hands of a holder in due course, he is liable to the holder 
thereon. 


History: Sec. 6030, Rev. C. 1907. See also history of Sec. 8401. Cal. Civ. O. Sec. 
$263. : 


8590. Effect of discharging one of a set. Except as herein otherwise 
provided, where any one part of.a bill drawn in a set is discharged by 
payment or otherwise, the whole bill is discharged. 


History: Sec. 6031, Rev. C. 1907. See also history of Sec. 8401. Cal Civ. C. Sec. 
3264. 


CHAPTER 114. 
PROMISSORY NOTES AND CHECKS. 


Section 8591. Promissory Note Defined. 
8592. Check Defined. 
8593. Within What Time a Check Must Be Presented. 
8594. Certification of Check, Effect of. 
8595. Effect Where Holder of Check Procures It to Be Certified. 
8596. When Check Operates as an Assignment. 
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Ch. 118, 114] PROMISSORY NOTES AND CHECKS. [8591-8596 

8591. Promissory note defined. A negotiable promissory note, within 
the meaning of this act, is an unconditional promise in writing made by 
one person to another, signed by the maker, engaging to pay on demand, 
or at a fixed or determinable future time, a sum certain in money to 
order or to bearer. Where a note is drawn to the maker’s own order, it 


is not complete until indorsed by him. 


History: Sec. 6032, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3265. 


The negotiable character of a promis- 
sory note which met the requirements of 
this section was not affected by recitals 
therein contained to the effect that the 
makers had purchased a stallion from the 
payee; that the indebtedness should bear 
interest at a fixed rate, payable semi- 
annually; that upon default of an inter- 
est instalment, the principal sum with 
interest should become due; that the 
makers should pay an attorney fee in case 


collection had to be enforced, coupled 
with an order authorizing delivery of the 
animal to any one of the makers. First 
Nat. Bank y. Barrett, 52 Mont. 359, 364, 
157 Pac. 951. 

To constitute an instrument a nego- 
tiable one, it must, under this section, be 
in writing, signed by the maker, contain 
an unconditional promise to pay a cer- 
tain sum in money, and be payable, on 
demand or at a fixed or determinable 
future time, to order or bearer. First Nat. 
Bank v. Barrett, 52 Mont. 359, 364, 157 
Pac. -951. 


8592. Check defined. A check is a bill of exchange drawn on a bank, 
payable on demand. Except as herein otherwise provided, the provisions 
of this act applicable to a bill of exchange payable on demand apply to 


a check. 

History: Sec. 6033, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3265a. 


Cited or applied as section 6033, Revised 
Codes, in Montana Livestock Co. v. Stew- 
art, 58 Mont. 221, 227, 190 Pac. 985. 


8593. Within what time a check must be presented. A check must be 
presented for payment within a reasonable time after its issue, or the 
drawer will be discharged from lability thereon to the extent of the loss 


eaused by the delay. 

History: Sec. 6034, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3265b. 


Discharge of indorser by delay in pre- 
senting check, see note in 11 A. L, R. 
1028, 


8594. Certification of check, effect of. Where a check is certified by 
the bank on which it is drawn, the certification is equivalent to an 


acceptance. 

History: Sec. 6035, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3265c. 


Cited or applied as section 6035, Revised 
Codes, in Montana Livestock Co. v. Stew- 
art, 58 Mont. 221, 227, 190 Pac. 985. 


Certification of checks, see note in 128 
A. S. BR. 691. 


Effect of overcertification of check, see 
note in 2 A. L. R. 86. 

Effect of certification of checks, see 
notes in 69 Am. Dec. 691; 89 Am. Dee. 442; 
16 IccRe A,0510'9 Tp BoA. (CN! 8.698; 
29 L. R. A. (N. 8.) 205; 35 L. R. A. (N.S.) 
35; 11 Ann. Cas. 245, 


8595. Effect where holder of check procures it to be certified. Where 
the holder of a check procures it to be accepted or certified, the drawer 
and all indorsers are discharged from liability thereon. 


History: Sec. 6036, Rev. C. 1907. See also history of Sec. 8401. 


3265d. 


Cal. Civ. C. Sec. 


8596. When check operates as an assignment. A check of itself does 
not operate as an assignment of any part of the funds to the credit of the 


Civ. Code—51 
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drawer with the bank, and the bank is not liable to the holder, unless and 
until it accepts or certifies the check. 


History: Sec. 6037, Rev. C. 1907. See 
also history of Sec. 8401. Cal. Civ. C. Sec. 
3265e. 


Cited or applied as section 6037, Revised 
Codes, in Brophy Grocery Co. v. Wilson, 
45 Mont. 489, 493, 124 Pac. 510; First Nat. 
Bank v. Barrett, 52 Mont. 359, 364, 157 
Pac. 951; Montana Livestock Co. v. Stew- 
art, 58 Mont. 221, 228, 190 Pac. 985. 


Check as assignment of fund, see notes 
in 19 A. 8. R. 609; 5 Ann. Cas. 189, 939; 
Ann. Cas. 1913D, 418; 2 L. R. A. (N. S.) 
83. 

Effect of negotiable instruments law 
upon the theory as to a check being an 
assignment of the drawer’s funds, see note 
in 5 A. L. R. 1667. 


CHAPTER 115. 
GENERAL PROVISIONS. 


Section 8597. General Provisions. 

8597. General provisions. Except where it is otherwise declared, the 
provisions of sections 7581 to 8596 of this code, in respect to the rights and 
obligations of parties to contracts, are subordinate to the intention of the 
parties, when ascertained in the manner prescribed by the chapter on 
interpretation of contracts; and the benefit thereof may be waived by any 


party entitled thereto, unless such waiver be against public policy. 


History: En. Sec. 4240, Civ. C. 1895; 
re-en. Sec. 6037a, Rev. C. 1907. Cal. Civ. 
C. Sec. 3268. Field Civ. C. Sec. 1829. 


A provision in a note that it is nego- 
tiable at a particular bank is not a waiver 
of the effect of a stipulation for payment 
of attorney’s fees in case of suit, which, 
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under other statutory provisions, renders 
the note non-negotiable. Stadler y. First 
National Bank, 22 Mont. 190, 204, 56 Pac. 
ibhil, 

Cited or applied as section 4240, Civil 
Code, in Bullard v. Smith, 28 Mont. 387, 
899, 72 Pac. 761. 


Chap. 115, 1] DEBTOR AND CREDITOR. [8598, 8599 


PART VI. 


RELATIONS OF DEBTOR AND CREDITOR—NUISANCE AND RELIEF, 
Chap. 1 to 16. 


CONTENTS OF PART VI. 


RELATIONS OF DEBTOR AND CREDITOR, Chap. 1 to 4. 
NuIsANcE, Chap. 5. 
Reuier, Chap. 6 to 16. 


RELATIONS OF DEBTOR AND CREDITOR, Chap. 1 to 4. 
Chapter 1. Definitions and General Principles. 
2. Fraudulent Instruments and Transfers. 
3. Bulk Sales. 
4. Assignments for Benefit of Creditors. 


NuIsANceE, Chap. 5. 
Chapter 5. Definitions—Remedies Against Public and Private Nuisances. 


Reuier, Chap. 6 to 16. 
Chapter 6. Relief in General. 
7. Compensatory Relief—Damages—Interest on Damages—Exem- 
plary Damages. 
8. Measure of Damages. 
9. Damages for Wrongs. 
10. Penal Damages. 
11. General Provisions. 
12. Specific Relief—Possession of Property. 
13. Specific Relief—Performance of Obligations. 
14. Specific Relief—Revision and Rescission of Contracts. 
15. Specific Relief—Cancellation of Instruments. 
16. Preventive Relief—Injunctions. 


CHAPTER 1. 
DEFINITIONS AND GENERAL PRINCIPLES. 


Section 8598. Who Is a Debtor. 
8599. Who Is a Creditor. 
8600. Contracts of Debtor Are Valid. 
8601. Payments in Preference. 
8602. Relative Rights of Different Creditors. 


8598. Who is adebtor. A debtor, within the meaning of this chapter, 
is one who, by reason of an existing obligation, is or may become liable 
to pay money to another, whether such liability is certain or contingent. 


History: En. Sec. 4480, Civ. C. 1895; re-en. Sec. 6122, Rev. C. 1907. Cal. Civ. C. 
Sec. 3429. Field Civ. C. Sec. 1913. 


8599. Who is a creditor. A creditor, within the meaning of this 
chapter, is one in whose favor an obligation exists, by reason of which 
he is, or may become, entitled to the payment of money. 


History: En. Sec. 4481, Civ. C. 1895; Codes in Aetna Accident & Liability Co. 
re-en. Sec. 6123, Rev. C. 1907. Cal. Civ. C.  v. Miller, 54 Mont. 377, 387, 170 Pac. 760; 
Sec. 3430. Field Civ. C. Sec. 1914. Brown v. American Bonding Co., 210 Fed. 


Cited or applied as section 6123, Revised RAE, 048, 
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8600. Contracts of debtor are valid. In the absence of fraud, every 
contract of a debtor is valid against all his creditors, existing or subse- 
quent, who have not acquired a hen on the property affected by such 


contract. 


History: En. Sec. 4482, Civ. C. 1895; 
re-en. Sec. 6124, Rev. C. 1907. Cal. Civ. C. 
Sec. 3431. Field Civ. C. Sec. 1915. 


Cited or applied as section 6124, Revised 


8601. Payments in preference. 


Codes, in Aetna Accident & Liability Co. 
v. Miller, 54 Mont. 377, 387, 170 Pac. 760; 
Brown y. American Bonding Co., 210 Fed. 
844, 846. 


A debtor may pay one ereditor in 


preference to another, or may give to one creditor security for the pay- 
ment of his demand in preference to another. 


History: En. Sec. 4483, Civ. C. 1895; 
re-en. Sec. 6125, Rev. C. 1907. Cal. Civ. C. 
Sec. 3432. Field Civ. C. Sec. 1916. 


If the provision of this section, that a 
debtor may pay or secure one creditor in 
preference to another, has any relation to 


8602. Relative rights of different creditors. 


cases of insolvency, it is limited by the 
rule stated in section 8618. Aetna Acci- 
dent & Liability Co. v. Miller, 54 Mont. 
377, 387, 170 Pac. 760. 

Cited or applied as section 6125, Revised 
Codes, in Brown vy. American Bonding Co., 
210 Fed. 844, 846. 


Where a creditor is 


entitled to resort to each of several funds for the satisfaction of his claim, 
and another person has an interest in, or is entitled as a creditor to resort 
to some, but not all of them, the latter may require the former to seek 
satisfaction from those funds to which the latter has no such claim, so far 
as it can be done without impairing the right of the former to complete 


satisfaction, and without doing injustice to third persons. 


History: En. Sec. 4484, Civ. C. 1895; 
re-en. Sec. 6126, Rev. C. 1907. Cal. Civ. C. 
Sec. 3433. Field Civ. C. Sec. 1917. 


Right of junior creditor to compel para- 


mount ereditor to resort primarily to prop- 
erty of third person which may be sub- 
jected to payment of his claim, see note in 
39 L. BR. A. (N. 8.) 1000. 


CHAPTER 2. 
FRAUDULENT INSTRUMENTS AND TRANSFERS 


Section 8603. 


Transfers, etc., With Intent to Defraud Creditors. 


8604. Certain Transfers Presumed Fraudulent. 
8605. Creditor’s Right Must Be Judicially Ascertained. 
8606. Question of Fraud—How Determined. 


8603. Transfers, etc., with intent to defraud creditors. Every transfer 
of property or charge thereon made, every obligation incurred, every 
judicial proceeding taken, and every act performed, with intent to delay 
or defraud any creditor or other person of his demands, is void against all 
creditors of the debtor, and their representatives or successors in interest, 
and against any person upon whom the estate of the debtor devolves in 
trust for the benefit of others than the debtor. 


Westheimer v. 


History: En. Sec. 4490, Civ. C. 1895; 
re-en. Sec. 6127, Rev. C. 1907. Cal. Civ. C. 
Sec. 3439. Field Civ. C. Sec. 1918. 


This section is but declaratory of the 
common law. The transfer therein de- 
nounced as void is so only as to, and at 
the instance of, creditors having liens 
or charges upon, or special interest in, 


the property transferred. 
Goodkind, 24 Mont. 90, 103, 60 Pac. 813. 

Cited or applied as section 4490, Civil 
Code, in Babcock v. Maxwell, 29 Mont. 31, 
35, 74 Pac. 64. 


For articles on ‘Fraudulent Convey- 
ances,” see Cal. Jur. and 12 R, C. L. 459. 


8604. Certain transfers presumed fraudulent. Every transfer of per- 
sonal property, other than a thing in action, or a ship or cargo at sea, or 
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in a foreign port, and every lien thereon, other than a mortgage, when 
allowed by law, and a contract of bottomry or respondentia, is conclusively 
presumed, if made by a person having at the time the possession or control 
of the property, and not accompanied by an immediate delivery, and 
followed by an actual and continued change of possession of the things 
transferred, to be fraudulent, and therefore void, against those who are 
his creditors while he remains in possession, and the successors in interest 
of such creditors, and against any persons on whom his estate devolves in 
trust for the benefit of others than himself, and against purchasers or 
encumbranecers in good faith subsequent to the transfer. 


Related section: ‘7600. 
History: En. Sec. 4491, Civ. C. 1895; 


re-en. Sec. 6128, Rev. C. 1907. Cal. Civ. C. 


Sec. 3440. Field Civ. C. Sec. 1919. 


A continued change of possession of 
livestock for a period of five months was 
sufficient to satisfy the requirements of 
this section in that respect relative to 
transfers of personal property; a change 
of possession for a reasonable length of 
time, that is, such a period of time as will 
preclude the idea that the sale was a color- 
able one, being sufficient. Chestnut v. 
Sales, 44 Mont. 534, 543, 121 Pac. 481. 

Evidence sufficient to show that a sale 
was followed by an immediate delivery 
and actual change of possession. Chestnut 
v. Sales, 44 Mont. 534, 544, 121 Pac. 481. 

In an action in claim and delivery based 
upon constructive fraud in a sale of per- 
sonal property under this section, testi- 
mony offered by the buyer that the bill of 
sale evidencing the transaction had been 
filed with the county clerk, and that he 
had made application for insurance on the 
property in his own name, was properly 
refused, since such evidence could only 
reflect upon the good faith of the parties 
to the sale, and this is an immaterial mat- 
ter in an action in which fraud in law is 
relied upon. Taylor v. Malta Mercantile 
Co., 47 Mont. 342, 346, 132 Pac. 549. 

Evidence insufficient to prove such an 
immediate delivery, either manual or sym- 
bolical, of property consisting of sheep- 
shearing machinery, frame buildings, etc., 
or an actual and continued change of pos- 
session as to meet the requirements of 
this section. Taylor v. Malta Mercantile 
Co., 47 Mont. 342, 349, 132 Pac. 549. 

In a case where the evidence is con- 
flicting, it is for the jury to say whether 
there was any such immediate delivery 
and actual and continued change of pos- 
session as to satisfy the statute of frauds. 
Western Mining Supply Co. v. Melzner, 
48 Mont. 174, 177, 136 Pae. 44. 

This section does not apply to judicial 
sales. Kerr v. Blaine, 49 Mont. 602, 605, 
144 Pac. 566. 

A sale of personal property by a sheriff 
under a provision in a chattel mortgage 
authorizing him, among other things, to 


sell the property, in case default should be 
made in the payment of the principal or 
interest, is not a judicial sale, but falls 
within the letter and spirit of this sec- 
tion. Kerr yv. Blaine, 49 Mont. 602, 606, 
144 Pac. 566. See Banking Corp. of Mon- 
tana v. Hein, 52 Mont. 238, 241, 156 Pae. 
1085. 

A transfer of logs to a lumber company 
is valid as against an attaching creditor 
of the seller where there was a construc- 
tive delivery of the logs to the company, 
followed by an actual and continued 
change of possession. Dover Lumber Co. 
v. Whitcomb, 54 Mont. 141, 151, 168 Pae. 
947, 

This section does not speak of actual 
possession, but of actual change of pos- 
session. Legal possession may be either 
actual or constructive. Dover Lumber Co. 
v. Whitcomb, 54 Mont. 141, 152, 168 Pac. 
947, 

Where there has been a sale of personal 
property not accompanied by an imme- 
diate delivery, and followed by an actual 
and continued change of possession, the 
vendee takes title subject to the claim of 
the vendor’s creditor, who may subject 
the property to execution. Tetrault v. 
Ingraham, 54 Mont. 524, 528, 171 Pace. 
1148. 


The fact that property was sold on one 
day, and not delivered until the next, does 
not render the sale void, if delivery was 
impossible on the day of sale; and it is 
properly a question for the jury to answer, 
whether the property was so situated, and 
the parties were so located at the time of 
sale, that instant delivery could not be 
made, and whether it was made as soon 
thereafter as practicable. O’Gara v. Lowry, 
5 Mont. 427, 432, 5 Pac. 583. 


The fact that the vendee of a horse and 
wagon employed the brother of the vendor 
to drive it, and, subsequently, for a short 
time, employed the vendor, does not show 
such a want of continued possession in the 
vendee as to render the sale void. O’Gara 
v. Lowry, 5 Mont. 427, 432, 5 Pac. 583. 

Where the vendors drove all their horses, 
which were branded alike, into a corral, 
and after said hozses, to the number of 
twenty, which plaintiff had purchased, had 
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been selected, branded with a bar under 
the previous brand, and turned loose with 
other horses ‘‘on the range,’ and the ven- 
dors executed a bill of sale for the twenty, 
it was held that there was an immediate 
delivery. Dodge v. Jones, 7 Mont. 121, 
126, 14 Pac. 707. See Taylor v. Malta 
Mercantile Co., 47 Mont. 342, 350, 132 Pac. 
549; Dover Lumber Co. v. Whitcomb, 54 
Mont. 141, 149, 168 Pac. 947. 

Where a joint owner of personal prop- 
erty, in the possession of another joint 
owner, sells his interest, the failure of the 
purchaser to take possession does not, as 
against execution creditors of the seller, 
avoid the sale. The presumption reterred 
to in this section is to be indulged only 
where the person making the transfer has 
at the time the possession or control of the 
property. Yank v. Bordeaux, 23 Mont. 
205, 209, 58 Pac. 42. 

In a ereditor’s suit to set aside a sale of 
sheep as fraudulent because there was no 
continued change of possession, where only 
a part of them remained in the possession 
of the purchaser at the time the creditors 
secured their lien, a judgment that the 
purchaser should deliver to the sheriff, for 
the benefit of the creditors, all the sheep 
purchased, or account for their proceeds, 
was erroneous, since the purchaser was 
liable only for the identical chattels, re- 
maining in his possession at the time the 
creditors’ lien attached. Finch v. Kent, 
24 Mont. 268, 275, 61 Pac. 653. 

In an action, where the question of fact 
to which instructions complained of were 
applicable was whether or not a sale of 
personal property was accompanied by im- 
mediate delivery, and followed by an 
actual and: continued change of possession 
of the chattels, instructions reviewed and 
held, in view of the charge taken as a 
whole, not to be erroneous. Morris v. 
McLaughlin, 25 Mont. 151, 153, 64 Pae. 
219. 

A transfer by a debtor of property not 
accompanied by change of possession is 
not void as against the assignee for the 
benefit of the debtor’s creditors under 
this section, as the estate does not ‘‘de- 
volve” by such assignment, but is granted 
by it. Babcock v. Maxwell, 29 Mont. 31, 
35, 74. Pace. 64. 

A mortgage of personal property and 
transfer thereunder are void against a 
trustee in bankruptcy where the mortgage 
was made more than fourteen months prior 
to the transfer. Stewart v. Hoffman, 31 
Mont. 184, 189, 77 Pac. 689. 

In this state all personal property may 
be mortgaged; therefore, the words ‘when 
allowed by law,” as appearing in this sec- 
tion, are superfluous. Disregarding the 
phrase “when allowed by law,” all mort- 
gages of personal property are exempted 
from the operation of the section. Stew- 
art v. Hoffman, 31 Mont. 190, 191, 81 Pace. 3. 
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Where one purchases a herd of range 
cattle with the brand, but delivery of only 
a portion thereof is actually made, the 
vendee may not recover those not deliv- 
ered from a subsequent purchaser in good 
faith, under an alleged custom among , 
eattlemen that one buying an entire herd 
of such cattle with their brand, some of 
which are not actually delivered, becomes 
the owner of those not delivered. Ettien 
v. Drum, 32 Mont. 311, 317, 80 Pac. 369. 

It is a serious question as to whether 
this section is applicable to a transfer of 
personal property between husband and 
wife. Webster v. Sherman, 33 Mont. 448, 
457, 84 Pac. 878. 

The description in a mortgage of a band 
of sheep as “1000 head of sheep on the 
range on Medicine Lodge creek, in Fre- 
mont county, Idaho, together with the 
wool and increase,” is insufficient to iden- 
tify the subject of the encumbrance. 
Massachusetts Sheep Co. v. Humble, 36 
Mont. 201, 204, 92 Pac. 527. 

The delivery of the key to a warehouse, 
standing on leased ground, which, together 
with its contents, consisting of heavy ma- 
chinery, lumber, ete., had been sold to 
plaintiff in an action in conversion, consti- 
tuted a sufficient delivery of the property 
sold, so as to prevent the presumption that 
the sale was fraudulent, the vendor not 
having exercised any act of ownership or 
control over any of the property there- 
after. Western Mining Supply Co. v. 
Quinn, 40 Mont. 156, 160, 105 Pae. 732. 

By this section the legislature did not 
intend to go further than to declare that, 
during the time the vendor of personal 
property remains in possession after sale, 
his creditors may seize the property in 
satisfaction of their claims, notwithstand- 
ing such sale. Western Mining Supply Co. 
v. Quinn, 40 Mont. 156, 166, 105 Pac. 732. 

The requirements of this section are 
satisfied in a transaction involving the 
sale of a large number of logs, where it 
appears that there was an actual change 
of dominion by marking the logs in such 
a manner as to indicate that the property 
was in the hands of the new owner, judg- 
ing from the situation of the parties. 
Dover Lumber Co. v. Whitcomb, 54 Mont. 
141, 148, 168 Pac. 947. 

Cited or applied as section 169, Fifth 
Division, Revised Statutes of 1879, in 
Botcher v. Berry, 6 Mont. 448, 13 Pac. 45; 
as section 4491, Civil Code, in Ettien v. 
Drum, 35 Mont. 81, 86, 88 Pac. 659; as 
section 6128, Revised Codes, in Oleott v. 
Gebo, 54 Mont. 35, 38, 166 Pac. 300. 


When voluntary transfers are fraudu- 
lent, see notes in 7 Am. Dec. 362; 14 Am. 
Dec. 703; 28 Am. Rep. 721; 4 L. R. A. 353. 

Presumption that voluntary transfers 
are in fraud of creditors, see notes in 14 
A. SR. 739; 119 A. 8. R556. 
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8605. Creditor’s right must be judicially ascertained. A creditor can 
avoid the act or obligation of his debtor for fraud only where the fraud 
obstructs the enforcement, by legal process, of his right to take the prop- 
erty affected by the transfer or obligation. 


History: En. Sec. 4492, Civ. C. 1895; re-en. Sec. 6129, Rev. C. 1907. Cal. Civ. C. 
Sec. 3441. Field Civ. C. Sec. 1922. 


8606. Question of fraud—How determined. In all cases arising under 
section 6939, or under the provisions of this chapter, except as otherwise 
provided in section 8604, the question of fraudulent intent is one of fact 
and not of law; nor can any transfer or charge be adjudged fraudulent 
solely on the ground that it was not made for a valuable consideration. 


History: En. Sec. 4493, Civ. C. 1895; Codes, in Taylor v. Malta Mercantile Co., 
Te-en. Sec. 6130, Rev. C. 1907. Cal. Civ. C. 47 Mont. 342, 346, 132 Pac. 549. 
Sec. 3442. Field Civ. C. Sec. 1923. 


Proof of fraud in action to set aside 
Cited or applied as section 6130, Revised transfer as fraudulent, see note in 11 
A. 8S. R. 757. 


CHAPTER 3. 
BULK SALES. 


Section 8607. Sale of Merchandise in Bulk—Seller to Furnish List of Creditors. 
8608. Sale Without Statement Fraudulent and Void. 
8609. Penalty for False Statement. 
8610. What Constitutes a Sale and Transfer Within Meaning of This 
Chapter. ; 
8611. Exceptions. 


8607. Sale of merchandise in bulk—Seller to furnish list of creditors. 
It shall be the duty of every person who shall bargain for or purchase 
any stock of goods, wares, or merchandise in bulk, for cash or on credit, 
before paying to the vendor, or his agent or representative, or delivering 
to the vendor, or his agent, any part of the purchase price thereof, or 
any promissory note or other evidence therefor, to demand of and receive 
from such vendor, or agent, or if the. vendor or agent be a corporation, 
then from the president, vice-president, secretary, or managing agent of 
such corporation, a written statement, sworn to substantially as hereinafter 
provided, of the names and addresses of all the creditors of said vendor, to 
whom said vendor may be indebted, together with the amount of the 
indebtedness due or owing, and to become due or owing, by said vendor 
to each of such creditors; and it shall be the duty of said vendor, or 
agent, to furnish said statement, which shall be verified by an oath to 
the following effect: 


‘State of Montana, i] ae 
COUTTYAOL OL weer: Rett deans aes 
‘*Belore me-personally. appeared scutes. ae CO euies Sek. os aterde s (vendor, or 


agent, as the case may be), who being by me first duly sworn upon his 
oath doth depose and say, that the foregoing statement contains the names 
ef all the creditors of (the name of the vendor), together with their 
addresses, and that the amount set opposite each of said respective names 
is the amount now due and owing, and which shall become due and owing 
by (vendor) to such creditors, and that there are no. creditors holding 
claims due, or which shall become due for or on account of goods, wares, 
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or merchandise purchased upon credit or on account of money borrowed 
to carry on the business of which said goods are a part, other than as set 


forth in said statement, and in this affidavit, within the personal knowledge 


of affiant. 


‘‘Subseribed and sworn to before me this........ day off 3 seas . 


Ub pee 


History: En. Sec. 1, Ch. 145, L. 1907; 
Sec. 6131, Rev. C. 1907. 


The bulk sales law is within the state’s 
police power and is constitutional; it does 
not deprive a merchant of his property 
without due process of law, nor of the 
equal protection of the laws. Wheeler & 
Motter Mere. Co. v. Moon, 49 Mont. 307, 
311, 4 Pac. 665. 

Where a merchant has transferred his 
stock without complying with the bulk 
sales law, and a judgment creditor of the 
merchant takes out an execution, the serv- 
ice of a copy of the execution upon the 
transferee, together with a notice that 
any personal property in his possession or 
under his control belonging to the mer- 
chant, is attached in pursuance of such 
writ, operates to fasten upon such prop- 
erty a specific lien in favor of the plain- 
tiff sufficient to enable him to prosecute 
a creditor’s bill against such transferee or 
garnishee. Wheeler & Motter Merc. Co. 
v. Moon, 49 Mont. 307, 316, 141 Pace. 665. 

The failure of a buyer of a stock of 
merchandise in bulk to comply with the 
provisions of the bulk sales law converts 
him into a trustee of the property bought, 
to the extent of the creditor’s claim 
against the seller, and in case the pur- 


(Title of officer taking oath.) 


chased goods have been mingled with 
those of the buyer so as to destroy their 
identity, or converted into cash, equity 
will hold him for their value. Wheeler & 
Motter Mere. Co. v. Moon, 49 Mont. 307, 
317, 141 Pac. 665. 

The bulk sales law was enacted to regu- 
late transfers by merchants of their stocks 
of goods, kept for sale in the ordinary 
course of business. Ferrat v. Adamson, 
oo Mont: 17251179" 163) Pac. £12; 

Pool-tables, cues, and billiard-balls kept. 
for use in a pool-room are not articles of 
merchandise which the bulk sales law was. 
designed to cover, that act having refer- 
ence to such goods only as the merchant 
keeps for sale in the ordinary course of 
his business. Ferrat v. Adamson, 53 Mont.. 
172, 179; 163° Pac, 112: 


Validity of statutes regulating sales of 
stocks of merchandise in bulk, see notes in 
101 A. S. R. 986; 1 Ann. Cas. 557; 3 Ann. 
Cas. 274; 6 Ann. Cas. 973; 8 Ann. Cas. 
457; 9 Ann. Cas. 234, 252; 14 Ann. Cas. 
437; Ann. Cas. -1912C, 706;) Ann” Cas. 
1914C, 713; Ann. Cas. 1915C, 414; Ann. 
Cas. 1917B, 275; Ann. Cas. 1917C, 9380; 
Ann. Cag, 1918A, 2713-2 be-R. A. CN. S:) 
331; 20 La. R.A) CNS.) 2602 Tea 
1915E, 917. 


8608. Sale without statement fraudulent and void. Whenever any 


person shall bargain for or purchase any stock of goods, wares, or mer- 
chandise in bulk, for cash or on credit, and shall pay any part of the 
purchase price, or execute or deliver to the vendor thereof, or to his 
order, or to any person for his use, any promissory note, or other evidence 
of indebtedness for said purchase price, or any part thereof,. without first 
having demanded and received from said vendor, or from his agent, the 
statement provided for in the preceding section, and verified as there 
provided, and without paying, or seeing to it that the purchase money 
of the said property is applied to the payment of the bona fide claim of 
the creditors of the vendor, as shown upon such verified statement, pro 
rata, such sale or transfer shall be fraudulent and void. 


History: En. Sec. 2, Ch. 145, L. 1907; Cited or applied as section 6132, Revisea 
Sec. 6132, Rev. C. 1907; amd. Sec. 1, Ch. Codes, before amendment, in Wheeler & 
128, L. 1915. Motter Mere. Co. v. Moon, 49 Mont. 307,. 

310, 141 Pac. 665. 


8609. Penalty for false statement. Any vendor of any stock of goods, 
wares, or merchandise in bulk, or any person who is acting for or on 
behalf of any vendor, who shall knowingly or wilfully make or deliver, 
or cause to be made or delivered, a statement as provided in section 
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8607, which shall not include the names of all the creditors of such vendor, 
with the correct amount due and to become due to each of them, or which 
shall contain any false or untrue statement, shall be deemed guilty of 
perjury, and, upon conviction thereof, shall be punished by imprisonment 
in the penitentiary for not less than one nor more than five years, or shall 
be fined in any sum not exceeding one thousand dollars. 


History: En. Sec. 3, Ch. 145, L. 1907; Cited or applied as section 6133, Revised 
Sec. 6133, Rev. C. 1907. Codes, in Wheeler & Motter Mere. Co. v. 
Moon, 49 Mont. 307, 310, 141 Pac. 665. 


8610. What constitutes a sale and transfer within the meaning of this 
chapter. A sale and transfer in bulk, in contemplation of this act, shall 
be deemed to be any sale or transfer of an entire stock of goods, wares, 
or merchandise out of the usual or ordinary course of business or trade 
of the vendor, or attempted to be sold or conveyed; provided, however, 
that if such vendor produces and delivers a written waiver of the pro- 
visions of this act from his creditors, as shown by such verified statements, 
then in that case the provisions of this act shall not apply. 

History: En. Sec. 4, Ch. 145, L. 1907; Cas. 1913C, 1214; Ann. Cas. 1915D, 79. 
Sec. 6134, Rev. C. 1907. Applicability of bulk sales law to sales 
by farmer, see note in 4 A. L. R. 132. 
Cited or applied as section 6134, Revised Applicability of Bulk Sales Act to hotel, 
Codes, in Wheeler & Motter Merc. Co. v. restaurant, boarding house, saloon, pool 
Moon, 49 Mont. 307, 310, 141 Pac. 665, hall, or livery stable, see note in7 A. L. R. 
1587. 
Construction of statutory provision that Applicability of bulk sales law to chat- 


sales of goods in bulk shall be presumed tel mortgages and sales thereunder, see 
fraudulent and void, see notes in Ann. notein9 A. L. R. 473. 


8611. Exceptions. Nothing in this act contained shall apply to execu- 
tors, administrators, receivers, or any public officer acting under judicial 
process. 


History: En. Sec. 5, Ch. 145, L. 1907; Codes, in Wheeler & Motter Mere. Co. v. 
Sec. 6135, Rev. C. 1907. Moon, 49 Mont. 307, 310, 141 Pac. 665; 
Ferrat v. Adamson, 53 Mont. 172, 179, 163 

Cited or applied as section 6135, Revised Pac, 112. 


CHAPTER 4. 
ASSIGNMENTS FOR BENEFIT OF CREDITORS. 


Section 8612. When Debtor May Execute Assignment. 
8613. Insolvency, What Constitutes. 
8614. Certain Transfers Not Affected. 
8615. What Debts May Be Secured. 
8616. Preferences May Be Given for Wages. 
8617. Preference Must Be Absolute. 
8618. Certain Rights Not Affected by Preferences in Assignment. 
8619. Joint and Separate Debts. 
8620. Assignment—When Void. 
8621. The Instrument of Assignment. 
8622. Compliance With Provisions of Last Section Necessary to Validity 
of Assignment. 

8623. Assignee Takes Subject to Rights of Third Parties. 
8624. Inventory Required. 

2 8625. Verification of Inventory. 
8626. Recording Assignment and Filing Inventory. 
8627. Same—More Than One Assignor Recording Assignment, 
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8628. Effect of Omitting to Record. 

8629. Assignment of Real Property. 

8630. Bond of Assignee. 

8631. Conditions of Disposal and Conversion. 

8632. Notice to Creditors to Present Claims. 

8633. Notice to Parties Interested in the Estate as Creditors or 
Otherwise. 

8634. Duties of Assignee. 

8635. Power of Court. 

8636. Further Security Required. 

8637. Accounting of Assignee. 

8638. Property Exempt. 

8639. Compensation. 

8640. Assignee Protected for Acts Done in Good Faith. 

8641. 


Assent of Creditors Necessary to Modification of Assignment. 


8612. When debtor may execute assignment. An insolvent debtor 
may, in good faith, execute an assignment of property to one or more 
assignees, in trust for the satisfaction of his creditors, in conformity to 
the provisions of this chapter; subject, however, to the provisions of this. 
code relative to trusts and to fraudulent transfers, and to the restrictions 
imposed by law upon assignments by special partnerships, by corporations, 
or by other specific classes or persons. ; 


History: En. Sec. 4510, Civ. C. 1895; 
re-en. Sec. 6136, Rev. C. 1907. Cal. Civ. C. 
Sec. 3449. Field Civ. C. Sec. 1924. 


The rule of common law still exists 
under this and subsequent sections to the. 
effect that the execution of an assign- 


One who has been appointed by the 
court the successor of an assignee of an 
insolvent may be sued without leave of 
court. Babcock v. Maxwell, 21 Mont. 507, 
518, 54 Pac. 943. 

The provisions of this chapter merely 
regulate common-law assignments for the 
benefit of creditors. Babcock v. Maxwell, 
21 Mont. 507, 513, 54 Pac. 943. 

Neither an original assignee nor his suc- 
cessor, aS such, is a receiver. Babcock v. 
Maxwell, 21 Mont. 507, 513, 54 Pac. 943. 
See Aetna Accident & Liability Co. v. 
Miller, 54 Mont. 377, 389, 170 Pac. 760. 


8613. Insolvency, what constitutes. 


ment for the benefit of creditors is no bar 
to an action by a ereditor against the 
assignor, and does not affect the right of 
the creditor to proceed to judgment after 
the assignment is made. Acme Harvest- 
ing Co. v. Benedict, 58 Mont. 110, 190 Pac. 
287. 


Cited or applied as section 4510, Civil 
Code, in Babcock v. Maxwell, 29 Mont. 31, 
33, 74 Pac. 64. 


For articles on “Assignments for Bene- 
fit of Creditors,’ see 3, Cal. Jur. 312 and 
2R. C0. L. 641. 


A debtor is insolvent, within the 


meaning of this chapter, when he is unable to pay his debts from his own 


means, as they become due. 


History: En. Sec. 4511, Civ. C. 1895, 
re-en. Sec. 6137, Rev. C. 1907. Cal. Civ. C. 
Sec. 3450. Field Civ. C. Sec. 1925. 


Cited or applied as section 4511, Civil 
Code, in Stadler vy. First National Bank,, 
22 Mont. 190, 219, 56 Pace. 111. 


8614. Certain transfers not affected. The provisions of this chapter 


do not prevent a person residing in another state or country from making 
there, in good faith, and without intent to evade the laws of this state, 
a transfer of property situated within it; nor do they affect the power of 
a person, although insolvent, and within this state, to transfer property 
to a particular creditor for the purpose of paying or securing the whole 
or a part of a debt owing to such creditor, whether in his own right or 
otherwise. 


History: Eu. Sec. 4512, Civ. C. 1895; re-en. Sec. 6138, Rev. C. 1907. Cal. Civ. C. 
Sec. 3451. Field Civ. C. Sec. 1926. 
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8615. What debts may be secured. An assignment for the benefit of 
creditors may provide for any subsisting liability of the assignor which 
he might lawfully pay, whether absolute or contingent. 


History: En. Sec. 4513, Civ. C. 1895; 
Te-en. Sec. 6139, Rev. C. 1907. Cal. Civ. C. 
Sec. 3452. Field Civ. C. Sec. 1927. 


Preferences which may be created by 
assignment for benefit of creditors, see 
notes in 26 Am. Dec. 212; 6 L. R. A. 571; 
12 L. R. A. 808. 


8616. Preferences may be given for wages. In all assignments of 
property made by any person, association, corporation, copartnership, 
chartered company, or corporation, to trustees or assignees on account of 
inability of the assignor or assignors at the time of the assignment to pay 
his or their debts, or in proceedings in insolvency, the wages of the miners, 
mechanics, salesmen, servants, clerks, or laborers employed by such 
assignor or assignors for services rendered within sixty days immediately 
previous to such assignment, not to exceed two hundred dollars for each 
person, are preferred claims, and must be paid by such trustees or 


assignees before any other creditor or creditors of such assignor. 


Related section: 8351. 

History: En. Sec. 2050, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 4514, Civ. C. 1895; 
re-en. Sec. 6140, Rev. C. 1907. 


It is no objection to a complaint in an 
action by a laborer to enforce his claim 
that it alleges an assignment to a cred- 
itor directly for his sole benefit, and not 
as a trustee or for the benefit of cred- 
itors. Flanders v. Murphy, 10 Mont. 398, 
400, 25 Pac. 1052; Marshall v. Livingston 
Nat. Bank. 11 Mont. 351, 364, 28 Pace. 312. 

Where the effect of an instrument con- 
veying personal property is a transfer of a 
debtor’s property to a creditor, with power 
to make an immediate sale of the same 
and render the overplus, after satisfying 
the debt therein described, to the debtor, 
which debt is made to be due at once, the 
transaction, though under the name and 
in the form of a chattel mortgage, will be 
regarded as an assignment and within the 
operation of a statute making the wages 
of an employee of the assignor a _ pre- 
ferred claim where the services were ren- 
dered within sixty days immediately pre- 
ceding such assignment. Marshall v. Liv- 


8617. Preference must be absolute. 


ingston Nat. Bank, 11 Mont. 351, 361, 
28 Pac. 312. 

Where there is no evidence in the record, 
and the findings of the court bring the 
plaintiff within the operation of this sec- 
tion, a judgment for plaintiff against an 
assignee for the benefit of creditors will 
be affirmed on the authority of Flanders v. 
Murphy, 10 Mont. 398, 25 Pac. 1052, and 
Marshall v. Livingston Nat. Bank, 11 
Mont. 351, 28 Pac. 312. Knatz vy. Wise, 
16 Mont. 555, 557, 41 Pac. 710. 

This section deals with insolvency pro- 
ceedings, and into them injects an auto- 
matie preference in favor of wage claims 
to an amount not exceeding two hundred 
dollars each; but this at most could 
amount to nothing more than an assent by 
the state to share its preference in such 
cases with such claims. Aetna Accident 
& Liability Co. v. Miller, 54 Mont. 377, 
387, 170 Pae. 760. 

Cited or applied as section 6140, Revised 
Codes, in Brown v. American Bonding Co., 
210 Fed. 844, 846. 


Claims of laborers as entitled to prior- 
ity, see note in 18 L. R. A. 305. 


A preference, in an assignment 


for the benefit of creditors, can only be given absolutely, and without 


reserving any power of revocation. 


History: En. Sec. 4515, Civ. C. 1895; re-en. Sec. 6141, Rev. C. 1907. Field Civ. C. 


Sec. 1929. 


No 


8618. Certain rights not affected by preferences in assignment. 
provision in an assignment, giving a preference to a creditor, can affect 
or impair any right of another creditor to priority of payment, whether 
created by law or arising from an obligation or transaction of the parties. 


History: En. Sec. 4516, Civ. C. 1895; 
re-en. Sec. 6142, Rev. C. 1907. Field Civ. C. 
Sec. 1930. 


The state is not bound by the general 
language of a statute which tends to re- 
strain or to diminish its powers, rights, or 
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interests; its right to a preference claim, 
on a fund collected as taxes and held by 
a bank cannot, as against general cred- 
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itors of the bank, be thus defeated. Aetna 
Accident & Liability Co. v. Miller, 54 
Mont. 377, 388, 170 Pac. 760. 


8619. Joint and separate debts. Joint, or joint and several debtors, 
ean prefer their joint creditors only out of joint property; and can prefer 
the individual creditors of each only out of the separate property of each. 


History: En. Sec. 4517, Civ. C. 1895; re-en. Sec. 6143, Rev. C. 1907. Field Civ. C. 
Sec. 1931. 


8620. Assignment—When void. An assignment for the benefit of 
creditors is void against any creditor of the assignor not assenting thereto 
in the following cases: 

1. If it give a preference dependent upon any condition or conting- 
ency, or with any power of revocation reserved. 

2. If it tend to coerce any creditor to release or compromise his 
demand. 

3. If it provide for the payment of any claim known by the assignor 
to be false or fraudulent, or for the payment of more upon any claim than 
is known to be justly due from the assignor. 

4, If it reserve any interest in the assigned property, or in any part 
thereof, to the assignor, or for his benefit, before all existing debts are 
paid. 

5. If it confer upon the assignee any power which, if exercised, might 
prevent or delay the immediate conversion of the assigned property to the 
purposes of the trust. 

6. If it exempt him from liability for neglect of duty or misconduct. 

7. If it violate section 7889 of this code. 


History: En. Sec. 4518, Civ. C. 1895; 


re-en. Sec. 6144, Rev. C. 1907. Cal. Civ. C. 
Sec. 3457. Based on Field Civ. C. Sec. 1932. 


When preferences make an assignment 
for creditors void, see notes in 30 A. S. R. 
816; 34 A. S. R. 856. 

When assignment invalid for noncom- 
pliance with statute, see note in 2 A. S. R. 
24 


When assignment for creditors deemed 
fraudulent, and the effect of fraud there- 
on, see note in 58 A.S. R. 74. 


Reservation of balance or surplus under 
assignment as rendering transaction void, 
see note in Ann. Cas. 1912D, 500. 


Necessity of participation of assignee 
or beneficiary in fraud of assignor to 
invalidate assignment, see note in 32 
L. R. A. 44. 

Right of creditor who accepts a divi- 
dend under assignment for creditors to 
attack the assignment as fraudulent, see 
note in9 A. L. R. 360. 


Necessity of acceptance of assignment 


Non-assent of some or all creditors as 
affecting validity of assignment, see note 
in Ann. Cas. 1913A, 818. 


for benefit of creditors, see note in 24 
L. R. A. 369. 


8621. The instrument of assignment. An assignment for the benefit 
of creditors must be in writing, subscribed by the assignor, or by his agent 
thereto authorized by writing. It must be acknowledged, or proved and 
certified, in the mode prescribed by the chapter on recording transfers of 
real property, and recorded as required by sections 8626 and 8627; but 
recording in one county constitutes a compliance with the last-mentioned 
sections. The assignment must be accompanied by the affidavit of the 
assignor and assignee that such assignment is made in good faith, for the 
benefit of the creditors of the assignor, and without any design to hinder, 
delay, or defraud such creditors. The assent of the assignee, subscribed 
and acknowledged by him, must appear in writing, embraced in, or at 
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the end of, or indorsed upon, the assignment, before the same is recorded, 
and, if separate from the assignment, must be duly acknowledged. 


History: 


En. Sec. 4519, Civ. C. 1895; re-en. Sec. 6145, Rev. C. 1907; Cal. 
Sec. 3458. Based on Field Civ. C. Sec. 1933. 


Civ. C. 


8622. Compliance with provisions of last section necessary to validity 


of assignment. 


Unless the provisions of the last section are complied with, 


an assignment for the benefit of creditors is void against every creditor of 


the assignor not assenting thereto. 


History: En. Sec. 4520, Civ. C. 1895; 
Sec. 3459. Field Civ. C. Sec. 1934. 


8623. Assignee takes subject to rights of third parties. 


re-en. Sec. 6146, Rev. C. 1907. Cal. Civ. C. 


An assignee 


for the benefit of creditors is not to be regarded as a purchaser for value, 
and has no greater rights than his assignor has, in respect to things in 


action transferred by the assignment. 


History: En. Sec. 4521, Civ. C. 1895; 
re-en. Sec. 6147, Rev. C. 1907. Cal. Civ. C. 
Sec. 3460. Field Civ. C. Sec. 1935. 


An assignee for the benefit of creditors, 
to whom is assigned the title to stock 
pledged by the assignor, notice of the 
assignment being given to the pledgee, 
stands in the shoes of his assignor, in so 


could pay but a small part of the amount 
bid, and may resell the property on a 
smaller cash bid. Such assignee may re- 
deem property pledged by the assignor. 
Durfee v. Harper, 22 Mont. 354, 368, 56 
Pace. 582. 

An assignee for the benefit of creditors 
cannot attack a previous transfer by the 


assignor as in fraud of creditors. Bab- 
cock v. Maxwell, 29 Mont. 31, 33, 74 
Pac. 64, 


far as his rights as a pledgor are con- 
cerned. Such assignee, in making a sale 
for cash, may set aside a sale to one, who 


8624. Inventory required. Within twenty days after an assignment 
is made for the benefit of creditors, the assignor must make and file, in 
the manner prescribed by section 8626, a full and true inventory, showing: 

1. All the creditors of the assignor ; 

2. The place of residence of each creditor, if known to the assignor; 
or if not known, that fact must be stated; 

3. The sum owing to each creditor and the nature of each debt or 
liability, whether arising on written security, account, or otherwise; 

4. The true consideration of the liability in each case, and the place 
where it arose; 

5. Every existing judgment, mortgage, or other security for the pay- 
ment of any debt or liability of the assignor; 

6. All property of the assignor at the date of the assignment, which 
is exempt by law from execution; and, 

7. All of the assignor’s property at the date of the assignment, both 
real and personal, of every kind, not so exempt, and the encumbrances 
existing thereon, and all vouchers and securities relating thereto, and the 
value of such property, according to the best knowledge of the assignor. 


History: En. Sec. 4522, Civ. C. 1895; re-en. Sec. 6148, Rev. C. 1907. Cal. Civ. C. 
Sec. 3461. Field Civ. C. Sec. 1936 


8625. Verification of inventory. An affidavit must be made by every 
person executing an assignment for the benefit of creditors, to be annexed 
to and filed with the inventory mentioned in the last section, to the effect 
that the same is in all respects just and true, according to the best of 
such assignor’s knowledge and belief; but in case such assignor shall omit, 
neglect, or refuse to make and deliver such inventory within the twenty 
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days required, the assignee named in such assignment shall, within thirty 
days after the date thereof, cause to be made and delivered to the judge 
of the district court of the county where such assignment is recorded 
such inventory as above required, in so far as he ean; and for such 
purpose, said judge shall, at any time, upon the application of such 
assignee, compel by order such delinquent assignor, and any other person, 
to appear before him and disclose, upon oath, any knowledge or informa- 
tion he may possess, necessary to the proper making of such inventory. 
The assignee shall verify the inventory so made by him to the effect that 
the same is in all respects just and true to the best of his knowledge and 
belief. But in case the said assignee shall be unable to make and file 
such inventory within said thirty days, the district judge may, upon 
application upon oath, showing such inability, allow him such further 
time as shall be necessary, not exceeding sixty days. If the assignee fail 
to make and file such inventory within said thirty days, or such further 
time as may be allowed, the district judge shall require, by order, the 
assignee forthwith to appear before him and show cause why he should 
not be removed. Any person interested in the trust estate may apply for 
such order and demand such removal. The books and papers of such 
delinquent assignor shall at all times be subject to the inspection and 
examination of any creditor. The district judge is authorized by order 
to require such debtor or assignee to allow such inspection or examination. 
Disobedience to such order is hereby declared to be a contempt, and 
obedience to such order may be enforced by attachment. The inventory 
shall be filed by said district Judge in the office of the clerk of said county 
in which said assignment is recorded. 


History: En. Sec. 4523, Civ. C. 1895; re-en. Sec. 6149, Rev. C. 1907. Cal. Civ. C. 
Sec. 3462. 


8626. Recording assignment and filing inventory. An assignment for 
the benefit of creditors must be recorded, and the inventory required by 
section 8624 filed with the county clerk of the county in which the assignor 
resided at the date of the assignment; or, if he did not then reside in this 
state, with the clerk of the county in which his principal place of business 
was then situated; or, if he had not then a residence or place of business 
in this state, with the clerk of the county in which the principal part of 
the assigned property was then situated. 


History: En. Sec. 4524, Civ. C. 1895; re-en. Sec. 6150, Rev. C. 1907. Cal. Civ. C. 
Sec. 3463. Based on Field Civ. C. Sec. 1938. 


8627. Same—More than one assignor recording assignment. If an 
assignment for the benefit of creditors is executed by more than one 
assignor, it must be recorded, and a copy of the inventory required by 
section 8624 must be filed with the county clerk of the county in which 
any of the assignors resided at its date, or i which any of them, not 
then residing in this state, had then a place of business. 


History: En. Sec. 4525, Civ. C. 1895; re-en. Sec. 6151, Rev. C. 1907. Cal. Civ. C. 
Sec. 3464. Based on Field Civ. C. Sec. 1939. 


8628. Effect of omitting to record. An assignment for the benefit of 
ereditors is void against creditors of the assignor, and against purchasers 
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and encumbrancers in good faith and for value, unless it is recorded within 
twenty days after the date of the assignment. 


History: En. Sec. 4526, Civ. C. 1895; re-en. Sec. 6152, Rev. C. 1907. Cal. Civ. C. 
Sec. 3465. Based on Field Civ. C. Sec. 1940. 


8629. Assignment of real property. Where an assignment for the 
benefit of creditors embraces real property, it is. subject to the provisions 
of sections 6934 to 6938 of this code, as well as to those of this chapter. 


History: En. Sec. 4527, Civ. C. 1895; re-en. Sec. 6153, Rev. C. 1907. Cal. Civ. C. 
Bec. 3466. Field Civ. C. Sec. 1941. 


8630. Bond of assignees. Within thirty days after the date of an 
assignment for the benefit of creditors, the assignee must enter into a 
bond to the state, for the use and benefit of the creditors, in such amount 
as may be fixed by a judge of the district court of the county in which 
the original inventory is filed, with sufficient sureties to be approved by 
such judge, and conditioned for the faithful discharge of the trust, and 
the due accounting for all moneys received by the assignee, which bond 
must be filed in the same office with the original inventory. 


History: En. Sec. 4528, Civ. C. 1895; Judgment against principal as evidence 
re-en. Sec. 6154, Rev. C. 1907. Cal. Civ. C. against surety on bond of assignee, see 
Sec. 3467. Based on Field Civ. C. Sec. 1942. notes in 9 Ann. Cas. 158; Ann. Cas. 1915D, 

408; 40 L. R. A. (N. S.) 720. 


8631. Conditions of disposal and conversion. Until the inventory and 
affidavit required by sections 8624 and 8625 have been made and filed, and 
the assignee has given bond as required by the last section, the assignee 
for the benefit of creditors has no authority to dispose of the estate or 
convert it to the purposes of the trust. But in case the assignor shall fail 
to present such inventory within the twenty days required, then the 
assignee, before the ten days shall have elapsed, may apply to said district 
judge by verified petition, for leave to file a provisional bond, until such 
time as he may be able to present the inventory as hereinbefore provided. 
The district judge shall, in the case provided in section 8625, and may 
also at any time, on the petition of one or more creditors, showing miscon- 
duct or incompetency of the assignee, or on petition of the assignee himself, 
showing sufficient reason therefor, and after due notice of not less than 
five days to the assignor, assignee, surety, and such other persons as such 
judge may prescribe, remove or discharge the assignee, and appoint one 
or more in his place, and order an accounting of the assignee so removed 
or discharged, and may enjoin said assignee from interfering with the 
assignor’s estate, and make provision by order for the safe custody of the 
same, and enforce obedience to such injunction and orders by attachment ; 
and, upon his discharge, upon his own application, such assignee’s bond 
shall be canceled and discharged. The new assignee shall give a bond, to 
be approved as required. The district judge shall have power, by order, 
to require or allow any inventory or schedule filed to be corrected or 
amended, and also to require and compel, from time to time, supplemental 
inventories or schedules to be made and filed within such time as he shall 
prescribe, and to enforce obedience to such orders by attachment. 


History: Ap. p. Sec. 4529, Civ. C. 1895; Ch. 180, L. 1919; amd. Sec. 1, Ch. 215, L. 
re-en. Sec. 6155, Rev. C. 1907; amd. Sec. 1,, 1921. Cal. Civ. C. Sec. 3468. 
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8632. Notice to creditors to present claims. The judge may, upon the 
petition of the assignee, authorize him to advertise for creditors to present 
to him their claims, with the vouchers therefor, duly verified, on or before 
a day to be specified in such advertisement, not less than ten days from 
the publication thereof, which advertisement or notice shall be published 
in one newspaper, to be designated by the judge, as most likely to give 
notice to the persons to be served, at least once and such additional times 
as the judge may direct; the last publication shall be at least one week 
prior to the date specified. 

Said verified claims of creditors shall set forth whether any, and if so, 
what securities are held for such claims, and whether any, and if so, what 
payments have been made thereon. 

History: En. Sec. 1, Ch. 180, L. 1919; amd. Sec. 1, Ch. 215, L. 1921. 


8633. Notices to parties interested in the estate as creditors or other- 
wise. Parties interested in the estate as creditors, or parties otherwise 
interested, if the judge so directs, shall have at least ten days’ notice by 
mail to their respective addresses as they appear in the schedule filed by 
the assignor, or at such other addresses as they shall have filed with the 
assignee of (a) all proposed sales of property, in bulk, (b) the filing of 
the final account of the assignee and of the hearing thereon, (c) any 
proposed compromise with creditors. Such notice may be given as the 
judge shall direct and must be returnable in court, or before the judge of 
the court, at chambers in the district. 

History: En. Sec. 1, Ch. 180, L. 1919; amd. Sec. 1, Ch. 215, L. 1921. 


8634. Duties of assignee. It shall be the duty of the assignee to 
collect and reduce to money the property of the estate, close up the estate 
as expeditiously as possible; to sell the property of the estate as soon as 
practicable, and to sell the accounts and bills receivable when deemed 
advisable; furnish such information concerning the estate as may be 
requested by parties in interest; keep regular accounts, pay dividends 
as often as is compatible with the best interests of the estate; file a final 
report and account at least ten days before the hearing thereon. 

History: En. Sec. 1, Ch. 180, L. 1919; amd. Sec. 1, Ch. 215, L. 1921. 


8635. Power of court. The court shall have power: 

1. To authorize the business of the assignor to be conducted for a 
limited period by assignee, if necessary in the best interests of the estate, 
and allow additional compensation for such services; 

2. To reopen estates when it appears they were closed before being 
fully administered, and for that purpose to appoint another assignee who 
will take title to the property not administered upon; 

3. To direct upon the final settlement of the estate that the assignee 
pay to the lawful creditors their proportionate dividend, notwithstanding 
their claim has not been presented in accordance with the notice sent out 
by the assignee; provided, that four months have not elapsed since the 
first publication of notice to creditors; 

4. To approve the final report and to discharge the assignee and his 
surety, from all further liabilities upon matters included in the account- 
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ing, to creditors appearing and to creditors not having appeared after due 
citation, or not having presented their claims after due advertisement. 
History: En. Sec. 1, Ch. 180, L. 1919; amd. Sec. 1, Ch. 215, L. 1921. 


8636. Further security required. The district judge may, upon his 
own motion, or upon the application of any party in interest, and on such 
notice as he may direct. to be given to the assignor, assignee, and surety, 
require further security to be given whenever, in his judgment, the 
security afforded by the bond on file is not adequate. 

History: En. Sec. 4530, Civ. C. 1895; re-en. Sec. 6156, Rev. C. 1907. 


8637. Accounting of assignee. After six months from the date of an 
assignment for the benefit of creditors, the assignee may be required, on 
petition of any creditor, to account before the district court of the county 
where the accompanying inventory was filed in the manner prescribed by 
the Code of Civil Procedure. 


History: En. Sec. 4531, Civ. C. 1895; tering estate under assignment, see note 
re-en. Sec, 6157, Rev. C. 1907. Cal. Civ. C. in Ann. Cas. 1918D, 921. 
Sec. 3469. Based on Field Civ. C. Sec. 1944. Liability of assignee for creditors for 
rent, see notes in Ann. Cas. 1916H, 815; 
What is “necessary expense” of adminis- 59 L. R. A. 673. 


8638. Property exempt. Property exempt from execution, and insur- 
ance upon the life of the assignor, do not pass to the assignee by a general 
assignment for the benefit of creditors, unless the instrument specially 
mentions them, and declares an intention that they should pass thereby. 


History: En. Sec. 4532, Civ. C. 1895; signee for benefit of creditors, see notes 
re-en. Sec. 6158, Rev. C. 1907. Cal. Civ. C. in 20 Ann. Cas. 1186; Ann. Cas. 1915B, 
Sec. 3470. Field Civ. C. Sec. 1945. 1289-550 I. Bh. GAs 33346 Lick, A. (CN. 8.) 
148. 


Life insurance policy as passing to as- 
8639. Compensation. In the absence of any provision in the assign- 
ment to the contrary, an assignee for the benefit of creditors is entitled to 
the same commissions as are allowed by law to executors and guardians; 
but the assignment cannot grant more, and may restrict the commissions 
to a less amount, or deny them altogether. 


History: En. Sec. 4533, Civ. C. 1895; re-en. Sec. 6159, Rev. C. 1907. Cal. Civ. C. 
Sec. 3471. Field Civ. C. Sec. 1946. 


8640. Assignees protected for acts done in good faith. An assignee 
for the benefit of creditors is not to be held liable for his acts, done in 
good faith, in the execution of the trust, merely for the reason that the 
assignment is afterwards adjudged void. 


History: En. Sec. 4534, Civ. C. 1895; re-en. Sec. 6160, Rev. C. 1907. Cal. Civ. C. 
Sec. 3472. Field Civ. C. Sec. 1947. 


8641. Assent of creditors necessary to modification of assignment. An 
assignment for the benefit of creditors, which has been executed and 
recorded so as to transfer the property to the assignee, cannot afterwards 
be canceled or modified by the parties thereto, without the consent of 
every creditor affected thereby. 


History: En. Sec. 4535, Civ. C. 1895; Cited or applied as section 4535, Civit 
re-en. Sec. 6161, Rev. C. 1907. Cal. Civ. ©. Code, in Babeock v. Maxwell, 21 Mont. 
Sec. 3473. Field Civ. C. Sec. 1948. 507, 513, 54 Pac. 943. 
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CHAPTER 5. 
NUISANCE—REMEDIES AGAINST PUBLIC AND PRIVATE NUISANCES. 


Section 8642. 


Nuisance Defined. 


8643. Public Nuisance. 


What Is Not Deemed a Nuisance. 
Abatement Does Not Preclude Action. 
Lapse of Time Does Not Legalize. 


Remedies for Public Nuisance. 


Remedies for Private Nuisance. 
Abatement—When Allowed. 


8644. Private Nuisance. 
8645. 

8646. Successive Owners. 
8647. 

8648. 

8649. Abatement. 
8650. How Regulated. 
8651. 

8652. Action. 

8653. . How Abated. 
8654. 

8655. 

8656. 


When Notice Is Required. 


8642. Nuisance defined. Anything which is injurious to health, or is 
indecent or offensive to the senses, or an obstruction to the free use of 
property, so as to interfere with the comfortable enjoyment of life or 
property, or unlawfully obstructs the free passage or use, in the customary 
manner, of any navigable lake, or river, bay, stream, canal, or basin, or 
any public park, square, street, or highway, is a nuisance. 


History: En. Sec. 4550, Civ. C. 1895; 
re-en. Sec. 6162, Rev. C. 1907. Cal. Civ. C. 
Sec. 3479. 


The use of water by an upper appro- 
priator in such a way as to earry sand, 
gravel, and mining debris over the land 
of a lower proprietor, so as to render it 
valueless, constitutes a nuisance, both at 
common law and under this section. Chess- 
man v. Hale, 31 Mont. 577, 584, 79 Pac. 254. 

Sufficiency of a complaint against a city, 
as stating a cause of action for the re- 
eovery of damages for maintaining a sewer 
in such a manner as to be a nuisance and 
to injure the plaintiff. Murray v. City of 
Butte, 35 Mont. 161, 170, 88 Pac. 789. 

The conduct of members of a labor 
union and their sympathizers, in congre- 
gating in large numbers in the immediate 
vicinity of the property of a person in a 
eity, who is deemed unfair to organized 
labor, and in impeding travel on the side- 
walk in front of such property, and in 
interfering with the business there car- 
ried on, and with the customers at such 
place, constitutes a nuisance, a continua- 
.tion of which equity will prevent by in- 
junction. Iverson v. Dilno, 44 Mont. 270, 
21d, alo) Pacis: 

In a suit to enjoin labor unions from 
conducting a peaceable boycott against 
plaintiff's theater, by picketing men carry- 


8643. Public nuisance. 


ing banners in front of the door of the 
theater and dissuading patrons from en- 
tering, and in warning the public and 
those in sympathy with the unions that 
plaintiff was unfair to organized labor, a 
writ of injunction will not issue on the 
ground that the acts complained of consti- 
tute a nuisance within the meaning of this 
section. Empire Theater Co. v. Cloke, 53 
Mont. 183, 195, 163 Pac. 107. 

Where mining operations constitute a 
nuisance, it is no defense that they were 
carried on according to approved meth- 
ods, that due care was exercised, or that 
mining is necessary to the industrial life 
of the particular district. Cavanaugh v. 
Corbin Copper Co., 55 Mont. 173, 179, 174 
Pac. 184. 

Where a railroad company allowed the 
carcass of a horse killed by one of its 
trains to remain on its right of way near 
a railroad crossing, emitting offensive 
odors, the company is liable, under this 
and the following section, for damages 
occasioned by the nuisance, including the 
frightening of passing teams. Great 
Northern Ry. Co. v. Ennis, 236 Fed. 17, 21. 

Cited or applied as section 6162, Revised 
Codes, in State ex rel. Ford v. Young, 54 
Mont. 401, 402, 170 Pae. 947. 


For articles on “Nuisance,” see Cal, Jur. 
and 20 R. C, L. 376. 


A public nuisance is one which affects at the 


same time an entire community or neighborhood, or any considerable 
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number of persons, although the extent of the annoyance or damage 
inflicted upon individuals may be unequal. 


History: En. Sec. 4551, Civ. C. 1895; 
re-en. Sec. 6163, Rev. C. 1907. Cal. Civ. C. 
Sec. 3480. Based on Field Civ. C. Sec. 1950. 


A bawdy-house is a public nuisance 
under this section. State ex rel. Ford v. 
Young, 54 Mont. 401, 404, 170 Pac. 947. 


8644. Private nuisance. 
of the last section is private. 


History: En. Sec. 4552, Civ. C. 1895; 
Sec. 3481. Field Civ. C. Sec. 1951. 


Cited or applied as section 6163, Revised 
Codes, in Great Northern Ry. Co. v. Ennis, 
236 Fed. 17, 21. 


What are public nuisances, see note in 
107 A. S. R. 195. 


Every nuisance not included in the definition 


re-en. Sec. 6164, Rev. C. 1907. Cal. Civ. C. 


8645. What is not deemed a nuisance. N othing which is done or 
maintained under the express authority of a statute can be deemed a 


nuisance. 


History: En. Sec. 4553, Civ. C. 1895; 
Sec. 3482. Field Civ. C. Sec. 1952 


8646. Successive owners. 


re-en. Sec. 6165, Rev. C. 1907. Cal. Civ. C., 


Every successive owner of property. who 


neglects to abate a continuing nuisance upon, or in the use of, such 
property, created by a former owner, is liable therefor in the same 
manner as the one who first created it. 


History: En. Sec. 4554, Civ. C. 1895; 
re-en. Sec. 6166, Rev. C. 1907. Cal. Civ. C. 
Sec. 3483. Field Civ. C. Sec. 1953. 


It is not necessary to give notice to one 
who continues a nuisance to abate it be- 
fore bringing a suit for damages arising 
therefrom. Watson y. Colusa-Parrot M. & 
S. Co., 31 Mont. 513, 524, 79 Pac. 14. 


Liability of purchaser of property for 
continuing nuisance, see note in'13 Ann. 
Cas. 108. 


8647. Abatement does not preclude action. 


Character of nuisance as continuing one, 
see note in L. R. A. 1916A, 997. 
Joint liability of successive owners of 


property for nuisance maintained thereon 
see note in 46 L. R. A. (N.S.) 1187. 


Liability of receiver for continuance of 
nuisance created before his appointment, 
see note in L. R. A. 1916F, 1020. 

Liability of corporation for nuisance 
arising while it was in the hands of a 
receiver, see note in L. R. A. 1918F, 321. 


The abatement of a 


nuisance does not prejudice the right of any person to recover damages 


for its past existence. 


History: En. Sec. 4555, Civ. C. 1895; 
re-en. Sec. 6167, Rev. C. 1907. Cal. Civ. C. 
Sec. 3484. Field Civ. C. Sec. 1954. 


Where a city maintained a private nuis- 
ance which a party abated at his own 
expense, he might recover from the city 
such damages as he sustained by reason 
of the maintenance of such nuisance, and 
eould recover the necessary expense in 


8648. 


Lapse of time does not legalize. 


abating it as an element of such damages. 
Murray v. City of Butte, 35 Mont. 161, 
168,.88 Pac. 789. 

Cited or applied as section 4555, Civil 
Code, in Chessman v. Hale, 31 Mont. 577, 
5087, 79 Pac. 254. 


Judgment in suit to abate nuisance as 
bar to action for damages therefor, see 
note in 58 L. R. A. 735. 


No lapse of time can legalize 


a public nuisance, amounting to an actual obstruction of public right. 


History: En. Sec. 4570, Civ. C. 1895; 
re-en. Sec. 6168, Rev. C. 1907. Cal. Civ. C. 
Sec. 3490. Field Civ. C. Sec. 1955. 


8649. 


1. Indictment or information; 


Prescriptive right to maintain nuisance, 
see note in 30 A. S. R. 556; 17 Ann. Cas. 
789; 53 L. R. A. 891. 


Abatement. The remedies against a public nuisance are: 
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2. A civil action; or, 
3. Abatement. 


History: En. Sec. 4571, Civ. C. 1895; 
re-en. Sec. 6169, Rev. C. 1907. Cal. Civ. C. 


Sec. 3491. Based on Field Civ. C. Sec. 1956. 


Cited or applied as section 6169, Revised 
Codes, in State ex rel. Ford vy. Young, 54 
Mont. 401, 402, 170 Pac. 947. 


NUISANCE. 


[Part VI 


The attorney-general has power, by in- 
junction, to obtain the suppression of a 
bawdy-house as a nuisance. State ex rel. 
Ford v. Young, 54 Mont. 401, 404, 170 Pace. 
947. 


8650. How regulated. The remedy by indictment or information is 


regulated by the Penal Code. 


History: 
Sec. 3492. 


En. Sec. 4572, Civ. C. 1895; re-en. Sec. 6170, Rev. C. 1907. 


Cal. Civ. C. 


8651. Remedies for public nuisance. A private person may maintain 
an action for a public nuisance, if it is specially injurious to himself, but 


not otherwise. 


History: En. Sec. 4573, Civ. C. 1895; 
re-en. Sec. 6171, Rev. C. 1907. Cal. Civ. C. 
Sec. 3493. Field Civ. C. Sec. 1958. 


Since a private person may maintain an 
action for a public nuisance if it is spe- 
cially injurious to himself, according to 
the provisions of this section, the fact 
that the conduct of defendants constituted 
a public nuisance did not defeat plaintiff’s 
right to relief by injunction. Iverson v. 


Dilno, 44 Mont. 270, 276, 119 Pac. 719. 


Who may maintain injunction against 
public nuisance, see notes in 67 Am. Dec. 
203; 52 Am. Rep. 574, 

Private action for public nuisance, see 
notes in 31 Am. Dee. 132; 25 Am. Rep. 533. 

Suits by private citizens to enjoin nuis- 


ances, see notes in 1 Ann. Cas. 38; 17 Ann. 
Cas. 1128. 


8652. Action. A public nuisance may be abated by any public body 


or officer authorized thereto by law. 


History: En. Sec. 4574, Civ. C. 1895; re-en. Sec. 6172, Rev. C. 1907. Cal. Civ. C. 


Sec. 3494. Field Civ. C. Sec. 1959. 


8653. How abated. Any person may abate a public nuisance which is 
specially injurious to him by removing, or, if necessary, destroying the 
thing that constitutes the same, without committing a breach of the peace 


or doing unnecessary injury. 


History: En. Sec. 4575, Civ. C. 1895; 
re-en. Sec. 6173, Rev. C. 1907. Cal. Civ. C. 
Sec. 3495. Field Civ. C. Sec. 1960. 


When abatement of nuisance by destruc- 
tion is sustainable, see notes in 26 Am. 
Dee. 443; 44 Am. Rep. 111. 


8654. Remedies for private nuisance. 


nuisance are: 
1. A civil action; or, 
2. Abatement. 


History: En. Sec. 4590, Civ. C. 1895; 
re-en. Sec. 6174, Rev. C. 1907. Cal. Civ. C. 
Sec. 3501. Field Civ. C. Sec. 1961. 


Liability of private person for damages 
to property in abating nuisance, see note 
in L. R. A. 1917C, 1042. 

Right of compensation for property 
injured or destroyed in abating public 
nuisance, see note in 19 L. R. A. 196. 


The remedies against a private 
Cited or applied as section 4590, Civil 


Code, in Chessman y. Hale, 31 Mont. 577, 
587, 79 Pae. 254. 


8655. Abatement—When allowed. A person injured by a private 
nuisance may abate it by removing, or, if necessary, destroying the thing 
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which constitutes the nuisance, without committing a breach of the peace 
or doing unnecessary injury. 
History: En. Sec. 4591, Civ. C. 1895; 


re-en. Sec. 6175, Rev. C. 1907. Cal. Civ. C. 
Sec. 3502. Field Civ. C. Sec. 1962. 


A complaint that the defendant city 
maintains a private nuisance, which the 
plaintiff might rightfully abate under the 


provisions of this section, is sufficient, 
when. Murray v. City of Butte, 35 Mont. 
161, 168, 88 Pac. 789. 

When abatement of private nuisance 
justifiable, see note in 43 Am. Rep. 24. 


8656. When notice is required. Where a private nuisance results from 
a mere omission of the wrong-doer, and cannot be abated without entering 
upon his land, reasonable notice must be given to him before entering to 
abate it. 


History: En. Sec. 4592, Civ. C. 1895; re-en. Sec. 6176, Rev. C. 1907. 
Sec. 3503. Field Civ. C. Sec. 1963. 


Cal. Civ. C. 


CHAPTER 6. 


RELIEF IN GENERAL. 


Section 8657. 
8658. 


Species of Relief. 
Relief in Case of Forfeiture. 


8657. Species of relief. As a general rule, compensation is the relief 
or remedy provided by the law of this state for the violation of private 
rights, and the means of securing their observance; and specific and 
preventive relief may be given in no other cases than those specified in 
this part of the Civil Code. 


History: En. Sec. 4260, Civ. C. 1895; 
re-en. Sec. 6038, Rev. C. 1907. Cal. Civ. C. 
Sec. 3274. 


Cited or applied as section 6038, Revised 


8658. Relief in case of forfeiture. Whenever, by the terms of an 
obligation, a party thereto incurs a forfeiture, or a loss in the nature of 
a forfeiture, by reason of his failure to comply with its provisions, he 
may be relieved therefrom, upon making full compensation to the other 
party, except in case of a grossly negligent, wilful, or fraudulent breach 


Codes, in Clifton v. Willson, 47 Mont. 305, 
310, 182 Pac. 424; Burles v. Oregon Short 
Line R. R. Co., 49 Mont. 129, 131, 140 Pace. 
513, 


of duty. 


History: En. Sec. 4261, Civ. C. 1895; 
re-en. Sec. 6039, Rev. C. 1907. Cal. Civ. C. 
Sec. 3275. 


Where a vendor retains the legal title 
tio property sold to a purchaser, who 
defaults in meeting deferred payments, 
and an action is brought to enforce a for- 
feiture caused by such default, sections 
8230 and 8378 are not pertinent nor appli- 
cable; there is no lien; and, therefore, 
there is no basis for denying a forfeiture 
of the contract of sale. Cook-Reynolds 
Co. v. Chipman, 47 Mont. 289, 298, 133 
Pae. 694. 

This section is based upon the principle 
that he who seeks equity must do, or offer 
to do, equity; and to obtain relief he must, 
by his allegations and proof, bring him- 
self within its purview. Clifton v. Will- 
son, 47 Mont. 305, 310, 132 Pac. 424. See 


Donlan y. Arnold, 48 Mont. 416, 422, 138 
Rae. filo: 

One who, after making advance pay- 
ments on a contract of sale of personalty, 
refuses to complete the transaction, the 
seller being ready and willing to fulfil its 
stipulations, cannot recover them back, 
unless he can bring himself within the 
exception provided by this section, by 
alleging and proving facts and circum- 
stances upon which, in equity and good 
conscience, he should have relief from the 
forfeiture, and which excuse him from the 
imputation of gross negligence, or wilful 
or fraudulent breach of duty. Clifton v. 
Willson. 47 Mont. 305, 311, 132 Pac. 424. 
See Donlan v. Arnold, 48 Mont. 416, 422,. 
IBS) RRS FAIS). 

A party may be relieved from a forfeit- 
ure under this section upon a showing that 
he is equitably entitled to such relief, if 
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his breach of duty was not grossly negli- 
gent, wilful, or fraudulent. Cook-Reynolds 
Co. v. Chipman, 47 Mont. 289, 302, 133 Pace. 
694; Fratt v. Daniel-Jones Co., 47 Mont. 
487, 500, 133 Pace. 700. 

The party who invokes the protection of 
this section must set forth facts that will 
appeal to the conscience of a court of 
equity. Fratt v. Daniel-Jones Co., 47 
Mont. 487, 499, 133 Pac. 700; Donlan v. 
Arnold, 48 Mont. 416, 422, 138 Pac. 775. 

In an action against a corporation to 
_ enforce the immediate forfeiture of a con- 
tract of purchase for the vendee’s failure 
to make any deferred payment, the cor- 
poration is not entitled to any relief on 
the ground that its officers were so en- 
grossed with other business that they for- 
got that a payment was due on the con- 
tract, especially where time has been made 
of the essence of the contract. Fratt v. 
Daniels-Jones Co., 47 Mont. 487, 500, 133 
Pac. 700. 

Plaintiff held not entitled to relief under 
the facts of the case. Donlan v. Arnold, 
48 Mont. 416, 422, 138 Pac. 775. 
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Where the terms of a contract betweem 
a vendor and a purchaser have not been 
complied with by the latter, and the ven- 
dor seeks to have the contract canceled as. 
a menace to his title, the question as to 
whether the purchaser is entitled to re- 
cover payments made, or any part thereof, 
is left open and unadjudicated. Suburban 
Homes Co. vy. North, 50 Mont. 108, 115, 
145 Pac. 2. 

Where a purchaser has failed to make 
payments, according to the terms of his: 
contract, but has made some partial pay- 
ments, before his breach of the contract, 
he cannot, ordinarily, recover the pay- 
ments made before the breach, nor can he, 
under any circumstances, recover them 
without alleging and proving that the 
default was not the result of his “grossly 
negligent, wilful, or fraudulent breach of 
duty.” Suburban Homes Co. v. North, 50: 
Mont. 108, 115, 145 Pae. 2. 


Relief in equity from forfeitures, see 
notes in 68 Am. Dec. 85; 86 A. S. R. 48. 


CHAPTER 7. 


COMPENSATORY RELIEF—DAMAGES—INTEREST ON DAMAGES— 
EXEMPLARY DAMAGES. 


Section 8659. 


Person Suffering Detriment May Recover Damages. 


Person Entitled to Recover Damages May Recover Interest Thereon. 


8660. . Detriment Defined. 

8661. Injuries Resulting or Probable After Suit Brought. 
8662. 

8663. In Actions Other Than Contract. 

8664. Limit of Rate by Contract. 

8665. Acceptance of Principal Waives Claim to Interest. 
8666. Exemplary Damages—In What Cases Allowed. 


8659. Person suffering detriment may recover damages. 


Every person 


who suffers detriment from the unlawful act or omission of another may 
recover from the person in fault a compensation therefor in money, which. 


is called damages. 
History: En. Sec. 4270, Civ. C. 1895; 


re-en. Sec. 6040, Rev. C. 1907. Cal. Civ. C. 
Sec. 3281. Field Civ. C. Sec. 1832. 


The measure of damages for wrongfully 
procuring the appointment of a receiver 


for a going and solvent corporation is the - 


amount which will afford compensation 
for the detriment proximately caused by 
defendants’ wrongful act, which, in case 
of the wrongful conversion of personal 
property, is presumed to be the value of 
the property at the time of conversion, 
with interest from that time, or the high- 
est market value of the property at any 
time between the conversion and the ver- 
dict, without interest, and a fair compen- 
sation for the time and money properly 
expended in pursuit of the property. 
Thornton-Thomas Co. v. Bretherton, 32 
Mont. 80, 98, 80 Pae. 10. 

Any person who suffers detriment by 


reason of another’s failure to perform ar 
act imposed by law may recover damages. 
Conway v. Monidah Trust, 47 Mont. 269, 
279; 132) Pace. 26; 

It is not the theory of our code, as evi- 
denced by this section, and sections 8660, 
8686, and 8689, that substantial damage 
suffered by one through the fault of 
another shall be unredressed, but that in 
all such cases the damaged party shall 
have full compensation. Chestnut v. Sales, 
49 Mont. 318, 324, 141 Pac. 986. 

Cited or applied as section 6040, Revised 
Codes, in Freund v. Murray, 39 Mont. 539, 
553, 104 Pac. 683; Clifton v. Willson, 47 
Mont. 305, 310, 132 Pac. 424. 


For articles on “Damages,” see Cal. Jur.. 
and 8 R. C. L, 414. 

Right to recovery of interest on soldier’s 
bounty wrongfully withheld, see note in 
13 A. L. R. 601. 
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8660. Detriment defined. Detriment is a loss or harm suffered in 


person or property. 


History: En. Sec. 4271, Civ. C. 1895; 
re-en. Sec. 6041, Rev. C. 1907. Cal. Civ. C. 
Sec. 3282. Field Civ. C. Sec. 1833. 


8661. Injuries resulting or probable after suit brought. 


Cited or applied as section 6041, Revised 
Codes, in Clifton y. Willson, 47 Mont. 305, 
310, 132 Pac. 424; Chestnut v. Sales, 49 
Mont. 318, 324, 141 Pac. 986. 


Damages may 


be awarded, in a judicial proceeding, for detriment resulting after the 
commencement thereof, or certain to result in the future. 


History: En. Sec. 4272, Civ. C. 1895; 
re-en. Sec. 6042, Rev. C. 1907. Cal. Civ. C. 
Sec. 3283. Field Civ. C. Sec. 1834. 


Right to recover damages for future 
pain and suffering resulting from personal 
injuries, see note in 9 Ann. Cas. 1051. 

Recovery of damages probable in future, 
see note in 11 L. R. A. 46. 


Abutter’s right to future damages for 
railroad in street, see note in 36 L. R. A. 
(N. 8.) 788. 

Opinion evidence as to future conse- 
quences of personal injury as admissible, 
see note in 21 Ann. Cas. 326. 

Prospective damages in action for 
wrongful discharge of servant, see note in 
GLP Rear GNeyS.) EE 


8662. Person entitled to recover damages may recover interest thereon. 


Every person who is entitled to recover damages certain, or capable of 
being made certaiti by calculation, and the right to recover which is vested 
in him upon a particular day, is entitled also to recover interest thereon 
from that day, except during such time as the debtor is prevented by 


law, or by the act of the creditor, from paying the debt. 


History: En. Sec. 4280, Civ. C. 1895; 
re-en. Sec. 6043, Rev. C. 1907. Cal. Civ. C. 
Sec. 3287. Field Civ. C. Sec. 1835. 


This section authorizes a recovery of 
interest on an open account from demand, 
and the institution of a suit on an open 
account for goods sold is a demand. Hef- 
ferlin v. Karlman, 29 Mont. 139, 147, 148, 
74 Pae. 201. 

Where plaintiff .gave defendant an 
option to buy a mine, but, before the pay- 
ment agreed upon became due, denied the 
existence of the contract and sued to 
recover the property, he was not entitled 
to interest on the purchase money, on 
specific performance being decreed against 
him, for the reason that he himself pre- 
vented defendant from making the pay- 
ments. Finlen v. Heinze, 32 Mont. 354, 
390, 80 Pac. 918. 

Interest on a balance due a physician 
for medical services seems to be properly 
allowable, under this section, in an action 


to recover such balance. Leggat v. Ger- 
rick, 35 Mont. 91, 95, 88 Pac. 788. 


Interest was properly allowed on the 
amount awarded an employee, suing for 
services rendered under an oral agree- 
ment. Albertini v. Linden, 45 Mont. 398, 
400, 123 Pac. 400. 

If a person with money in a bank, part 
of which is subject to check, the remain- 
der being shown by a pass-book, is in- 
debted on a note to the bank in excess of 
the amount of such money, the effect of 
the suspension and declared insolvency of 
the bank is to make the deposits due and 
actionable; the depositor is, therefore, 
entitled to interest on the deposits from 
the time that the bank’s doors were closed 
until the date of the judgment on the note. 
Williams v. Johnson, 50 Mont. 7, 21, 144 
Pace. 768. 


Right to interest on unliauidated dam- 
ages, see note in 28 L. R. A. (N.8.) 1. 


8663. In actions other than contract. In an action for the breach of 
an obligation not arising from contract, and in every case of oppression, 
fraud, or malice, interest may be given, in the discretion of the jury. 


History: En. Sec. 4281, Civ. C. 1895; 
re-en. Sec. 6044, Rev. C. 1907. Cal. Civ. C. 
Sec. 3288. Field Civ. C. Sec. 1836. 


The right to recover damages for the 
negligent destruction of property by fire, 
together with interest recoverable in the 
discretion of the jury under this section, is 


assignable, and passes by subrogation to 
an insurance company to the extent of the 
proportion of the loss paid by it to the 
owner of the property destroyed. Cale- 
donia Ins. Co. v. Northern Pacific Ry. Co., 
32 Mont. 46, 48, 79 Pac. 544. See Gaugler 
v. Chicago, M. & P. S. Ry. Co., 197 Fed. 
T9983. 
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If buck sheep are allowed to run at 
large and get into a band of ewes, with 
the result that many of the ewes become 
pregnant with lamb, which are delivered 
at a season of the year when it is impossi- 
ble to keep either the ewes or the lambs 
dropped by them alive, and the owner of 
the ewes sues for damages for the loss of 
ewes and lambs that died, it is, in fact, an 
action for trespass to personal property; 
there can be no recovery for the lambs, 
but the measure of damages for the loss 
of the ewes is their market value at the 
time of the trespass, with interest from 
that time in the discretion of the jury. 
Ball Ranch Co. vy. Hendrickson, 50 Mont. 
220, 232, 146 Pac. 278. 

In an action against a railroad com- 
pany for the value of livestock killed on 
the track, the plaintiff, if successful, has 
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a statutory right to interest. Dewell v. 
Northern Pacific Ry. Co., 54 Mont. 350, 
359, 170 Pace. 752. 


Right of jury to allow interest on dam- 
ages for personal injuries, see notes in 
Ann. Cas. 1913B, 207; Ann. Cas. 1914D, 
996. 

Interest on sum allowed for injuries to 
property, see note in 18 L. R. A. 44y. 

Interest on sum allowed as damages for 
personal injuries, see notes in 14 L. R. A. 
548; 18 L. R. A. 449. 

Interest as element of damages where 
exemplary or punitive damages are al- 
lowed, see notes in 1 Ann. Cas. 765; 18 
L. R. A. 457. 

Increase in cost of living as affecting 
damages for personal injuries or death, see 
note in 10 A. L. R. 179. 


8664. Limit of rate by contract. Any legal rate of interest stipulated 
by a contract remains chargeable after a breach thereof, as before, until 
the contract is superseded by a verdict or other new obligation. 


History: En. Sec. 4282, Civ. C. 1895; 
Te-en. Sec. 6045, Rev. C. 1907. Cal. Civ. C. 
Sec. 3289. Field Civ. C. Sec. 1837. 


Implied contract as to rate of interest, 
see note in 20 Ann. Cas. 1268. 


When interest continues at conven- 
tional rate after maturity, see notes in 30 
Am. Rep. 47; 34 Am. Rep. 253; 47 Am. 
Rep. 70. 


8665. Acceptance of principal waives claim to interest. Accepting 
payment of the whole principal, as such, waives all claim to interest. 


History: En. Sec. 4283, Civ. C. 1895; 
re-en. Sec. 6046, Rev. C. 1907. Cal. Civ. C. 
Sec. 3290. Field Civ. C. Sec. 1838. 


This action has no application to 
moneys deposited to indemnify sureties 
on a bond against loss. Leggat v. Palmer, 
39 Mont. 302, 309, 102 Pac. 327. 


Payment and acceptance of principal 
sum as contributing waiver of interest 
due by contract, see notes in Ann. Cas. 
1912B, 1333; Ann. Cas. 1917C, 1065; 40 
L. R. A. (N. 8S.) 588. 

Implied interest as recoverable after. 
payment of principal, see note in Ann. 
Cas. 1913H, 582. 


8666. Exemplary damages—In what cases allowed. In any action for 


a breach of an obligation not arising from contract, where the defendant 
has been guilty of oppression, fraud, or malice, actual or presumed, the 
jury, in addition to the actual damages, may give damages for the sake of 


example, and by way of punishing the defendant. 


History: En. Sec. 4290, Civ. C. 1895; 
re-en. Sec. 6047, Rev. C. 1907. Cal. Civ. C. 
Sec. 3294. Field Civ. C. Sec. 1839. 


To entitle plaintiff to recover punitive 
damages, in an action for malicious prose- 
eution, in addition to those actually sus- 
tained, it is not necessary that he claim 
them eo nomine in his complaint. Martin 
v. Corseadden, 34 Mont. 308, 323, 86 Pac. 
33. 

Damages by way of punishment, in 
addition to those actually sustained, may 
be recovered in an action against a min- 
ing company for the negligent and wrong- 
ful killing of plaintiff’s intestate, a miner, 


where the complaint charges that the 
defendant company was primarily respon- 
sible for the death of decedent. Olsen v. 
Montana Ore Purchasing Co., 35 Mont. 
400, 412, 89 Pac. 731, 

The complaint in an action for damages 
for a conversion which alleged, among 
other things, that defendants “did unlaw- 
fully, maliciously, fraudulently, and op- 
pressively take and carry away” the prop- 
erty in controversy, and refused restitu- 
tion of the same after repeated demands, 
was broad enough to warrant inquiry into 
the motives and behavior of defendants, 
and to justify the giving of an instruc- 
tion that exemplary damages might be 


824 


Ch. 7, 8] 


awarded for oppressively, fraudulently, or 
maliciously withholding the chattels after 
demand. Shandy v. McDonald, 38 Mont. 
393, 401, 100 Pac. 203. 

In cases of conversion of personal prop- 
erty, the statute authorized the imposition 
of punitive damages, where the defendant 
acted maliciously, fraudulently, or oppres- 
sively, either in taking or detaining the 
property in controversy. De Celles v. 
Casey, 48 Mont. 568, 575, 139 Pac. 586. 

Evidence held insufficient to justify an 
inference of malice, fraud, or oppression 
in either taking or detaining property in 
controversy, in an action in conversion; 
hence the imposition of punitive damages, 
otherwise recoverable under this section, 
was unwarranted. De Celles v. Casey, 48 
Mont. 568, 575, 139 Pac. 586. 

In an action against a railway company 
to recover damages for failure to stop its 
train at a station where it was scheduled to 
stop when flagged, punitive, in addition 
to compensatory, damages may be awarded 
if it is shown that the engineer saw the 
signal, but wilfully refused to stop for the 
purpose of receiving plaintiff as a passen- 
ger. Burles v. Oregon Short Line R. R. 
Co., 49 Mont. 129, 132, 140 Pac. 513. See 
Jones v. Shannon, 55 Mont. 225, 234, 175 
Pace. 882. 

Where the element of fraud entered 
into the wrong-doing of a telegraph oper- 
ator in withholding messages to and 
from a customer of his company, thus 
enabling him to profit by it, the provisions 
of this section, awarding the right to 
punitive damages, governed, and section 
7877 did not. Lahood v. Continental Tel. 
Co., 52 Mont, 313, 322, 157 Pac. 639. 
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Punitive damages may be awarded in an 
action for the alienation of a husband’s 
affections, even though the evidence fur- 
nishes no basis for a finding of malice, 
since malice may be implied from the con- 
duct of defendant in causing the wrong 
complained of, its existence being a ques- 
tion for the jury. Moelleur vy. Moelleur, 
55 Mont. 30, 34, 173 Pac. 419. 

A hotel proprietor who wrongfully 
forces an entry into the room of a guest, 
and without just cause ejects him from it 
and the house, is hable not only for com- 
pensatory, but also exemplary damages, if 
the ejection is accompanied by circum- 
stances indicating that it was prompted 
by malice, fraud, or a spirit of oppression. 
Jones v. Shannon, 55 Mont. 225, 229, 175 
Pac. 882. 

Evidence held sufficient in an action 
against the proprietor of a public house 
for the wrongful ejection of a guest, to 
show that such ejection, done by proprie- 
tor’s agent, was actuated by a malicious 
motive. Jones vy. Shannon, 55 Mont. 225, 
232, 175 Pac. 882. 

Cited or applied as section 6047, Revised 
Codes, in Freund y. Murray, 39 Mont. 539, 
558, 104 Pac. 683; Winterscheid v. Reichle, 
45 Mont. 238, 242, 122 Pac. 740; D’autre- 
mont v. McDonald, 56 Mont. 522, 526, 185 
Page ite. 


When exemplary damages recoverable, 
see notes in 27 Am. Dec. 684; 50 Am. Dee. 
767; 28 A. S. R. 870; 19 Ann. Cas. 574, 

Right of assessment of punitive dam- 
ages in different amounts against joint 
defendants, see note in Ann, Cas. 1913D, 
107. 


CHAPTER 8. 
MEASURE OF DAMAGES. 


Section 8667. 


Measure of Damages for Breach of Contract. 


8668. Damages Must Be Certain. 

8669. Breach of Contract to Pay Liquidated Sum. 

8670. Detriment Caused by Breach of Covenant of Seizin, ete., 
What Is. 

8671. Detriment Caused by Breach of Covenant Against Incumbrances, 
What Is. 

8672. Breach of Agreement to Convey Real Property. 

8673. Breach of Agreement to Buy Real Property. 

8674. Breach of Agreement to Sell Personal Property Not Paid For. 

8675. Breach of Agreement to Sell Personal Property Paid For. 

8676. Breach of Agreement to Pay for Personal Property Sold. 

8677. Breach of Agreement to Buy Personal Property. 

8678. Breach of Warranty of Title to Personal Property. 

8679. Breach of Warranty of Quality of Personal Property. 

8680. Breach of Warranty of Quality for Special Purpose. 

8681. Breach of Carrier’s Obligation to Receive Goods, ete. 

8682. Breach of Carrier’s Obligation to Deliver. 

8683. Carrier’s Delay. 

8684. Breach of Warranty of Authority. 

8685. Breach of Promise of Marriage. 
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8667. Measure of damages for breach of contract. For the breach of 
an obligation arising from contract, the measure of damages, except where 
otherwise expressly provided by this code, is the amount which will 
compensate the party aggrieved for all the detriment proximately caused 
thereby, or which, in the ordinary course of things, would be likely to 


result therefrom. 


History: En. Sec. 4300, Civ. C. 1895; 
Te-en. Sec. 6048, Rev. C. 1907. Cal. Civ. C. 
Sec. 3300. Based on Field Civ. C. Sec. 1840. 


Circumstances under which damage to 
a mining company’s credit, destruction of 
its business, and loss of its property 
through sales under a judgment secured 
by employees for wages due at the time 
an attachment was levied on its real prop- 
erty, was held not to have been the proxi- 
mate consequences of the attachment, for 
which the surety on the attachment under- 
taking could be held liable. Plymouth 
Gold Min. Co. v. U. S. Fidelity Co., 35 
Mont. 23, 30, 88 Pac. 565, 

A client’s failure to pay an attorney his 
fee, when it becomes due, is a breach of 
an obligation arising from contract, and 
the measure of damages for such breach is 
the principal amount due at the completion 
of the services, plus the detriment proxi- 
mately caused by the client’s failure to 
pay, that is, legal interest for loss of the 
use of the money from that time up to the 
date of trial. Myers v. Bender, 46 Mont. 
497, 508, 129 Pac. 330. 

The damages recoverable for the breach 
of an obligation arising from contract 
must be limited to such as may fairly be 
supposed to have been within the contem- 
plation of the parties when they entered 
into the contract, and such as might natu- 
rally be expected to result from its viola- 
tion. In no ease is the plaintiff entitled 
to recover anything more than he would 
have received had the contract been per- 
formed, by the defendant on his part 
assuming that it had been performed. 
Myers vy. Bender, 46 Mont. 497, 508, 129 
Pac. 330. 

Where full performance of a contract is 
prevented by the wrongful interference of 
one. party, the other may treat such 
wrongful act as a breach of the contract, 
and sue at once. for damages arising from 
his having been prevented from reaping 
all’ the benefits and advantages which 
would reasonably follow a complete per- 
formance on his part, and the measure of 
his recovery would be the difference 
between the contract price and the ex- 
pense to him of doing the work. McFarland 
v. Welch, 48 Mont. 196, 198, 136 Pac. 391. 

The measure of damages in an action on 
an injunction bond is the amount which 
will compensate for all the detriment 
proximately caused by the injunction dur- 
ing the time it was in operation, or which, 
in the ordinary course of things, was likely 


to result therefrom. McDermott v. Amer- 
ican Bonding Co., 56 Mont. 1, 5, 179 Pae. 
828. 

Where parties have been enjoined and 
the remedy by motion to dissolve is not 
available to them, and they pursue the only 
course recognized by the law to rid them- 
selves of the restrictions imposed by the 
injunction, namely, to defeat it, and they 
are successful in so doing, the reasonable 
compensation paid for the services of 
counsel employed for the special purpose 
of defeating the injunction is the natural 
and proximate result of the wrongful issu- 
ance of the injunction, and is recoverable 
under this section, in an action on the 
bond given under section 9246. McDer- 
mott v. American Bonding Co., 56 Mont. 
1, 8, 179 Pac. 828. 

Where a party is precluded from mov- 
ing to dissolve an injunction, and is driven 
to the remedy of trying to defeat the 
injunction, in which effort he is successful, 
the necessary court costs and fees of wit- 
nesses are a direct result of the wrong- 
ful issuance of the injunction, and consti- 
tute a recoverable item of damages in an 
action on the bond given pursuant to sec- 
tion 9246. McDermott v. American Bond- 
ing Co., 56 Mont. 1, 10, 179 Pac. 828. 

Cited or applied as section 6048, Revised. 
Codes, in Clifton v. Willson, 47- Mont. 305, 
310, 132 Pae. 424. 


Measure of damages for breach of con- 
tract preventing operation of non-indus- 
trial business in contemplation, but not 
established or in actual operation, see note 
in] A. -L. R. 156. 

‘Measure of damages for defective per- 
formance of contract to bore or ease well, 
see note in 5 A. L. R. 240. 

Rate of foreign exchange to be taken 
into account in assessing damages for 
breach of contract, see note in 11 A. L. R. 
363. 

Measure of damages for breach of an 
executory contract, see note in 42 Am, 
Dec. 48. 

Measure of recovery by one party for 
breach of contract by other party, see note 
in Ann. Cas. 1918C, 891. 

Measure of damages for defective work 
under building or working contract, see 
notes in Ann. Cas. 1913B, 781; Ann. Cas. 
1916H, 752; 39 L. R. A. CN. 8.) 591 

Measure of damages for breach of con- 
tract to make will, see note in Ann Cas. 
1918A, 854. 
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No damages can be recovered for a 


breach of contract which are not clearly ascertainable in both their nature 


and origin. 
History: En. Sec. 4301, Civ. C. 1895; 


re-en. Sec. 6049, Rev. C. 1907. Cal. Civ. C. 


Sec. 3301. Field Civ. C. Sec. 1841. 


In an action for breach of contract, a 
requested instruction that the jury, in fix- 
ing damages for non-performance in the 
future, should make allowance for the 
uncertainties which affect all conclusions 
depending on future events, and that only 
such evidence as was reasonably certain to 
extend to future events should be consid- 
ered in fixing damages for non-perform- 
ance of the contract, was vague and indefi- 


nite, and not authorized by this section. 
Brazell v. Cohn, 32 Mont. 556, 562, 563, 81 
Pae. 339. 

Where, in an action for the breach of a 
contract, the admitted facts do not show 
injury, and there is a lack of definite 
statement by witnesses justifying an 
inference that the defendant has suffered 
damage, a claim for damages in a substan- 
tial amount is properly considered without 
foundation in the evidence. Busbee v. 
Gagnon Co., 50 Mont. 203, 211, 146 Pac. 
275. 


8669. Breach of contract to pay liquidated sum. The detriment 
caused by the breach of an obligation to pay money only is deemed to be 
the amount due by the terms of the obligation, with interest thereon. 


History: En. Sec. 4302, Civ. C. 1895; 
re-en. Sec. 6050, Rev. C. 1907. Cal. Civ. C. 
Sec. 3302. Field Civ. C. Sec. 1842. 


Validity and effect of anticipatory pro- 
vision in contract in relation to rate of 
interest in the event of default, see note 
in 12: A. L. BR. 367. 


8670. Detriment caused by breach of covenant of seizin, etc., what 
is. The detriment caused by the breach of a covenant of ‘‘seizin,’’ of 


‘‘right to convey,’’ of ‘‘warranty,’’ 


or of ‘‘quiet enjoyment,’’ in a grant 


of an estate in real property, is deemed to be: 

1. The price paid to the grantor; or, if the breach is partial only, 
such proportion of the price as the value of the property affected by the 
breach bore at the time of the grant to the value of the whole property. 

2. Interest thereon for the time during which the grantee derived 
no benefit from the property, not exceeding five years. 

3. Any expenses properly incurred by the covenantee in defending 


his possession. 


History: En. Sec. 43804, Civ. C. 1895; 
re-en. Sec. 6052, Rev. C. 1907. Cal. Civ. C. 
Sec. 3304. Based on Field Civ. C. Sec. 
1844. 


Measure of damages in action for breach 


of covenant of seisin or of good right to 
convey, see note in 99 Am. Dee. 73. 
Measure of damages for breach of war- 
ranty of title, see note in 24 A.S. R. 266. 
Measure of damages for breach of cove- 
nant for quiet enjoyment, see note in 53 
A. S. R. 116; 58 Am. Rep. 606. 


8671. Detriment caused by breach of covenant against incumbrances, 


what is. 


The detriment caused by the breach of a covenant against 


incumbranees, in a grant of an estate in real property, is deemed to be 
the amount which has been actually expended by the covenantee in 
extinguishing either the principal or interest thereof, not exceeding in the 
former case a proportion of the price paid to the grantor equivalent to 
the relative value at the time of the grant of the property affected by the 
breach, as compared with the whole, or, in the latter case, interest on a 
like amount. 


History: En. Sec. 4305, Civ. C. 1895; 
re-en. Sec. 6053, Rev. C. 1907. Cal. Civ. C. 
Sec. 3305. Field Civ. C. Sec. 1845. 


Damages for, breach of covenant against 
encumbrances by existence of unexpired 
lease, see notes in 35 L. R. A. (N. 8.) 
779; Ann. Cas. 1914D, 1176. 
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8672. Breach of agreement to convey real property. The detriment 
caused by the breach of an agreement to convey an estate in real property 
is deemed to be the price paid, and the expenses properly incurred in 
examining the title and preparing the necessary papers, with interest 
thereon; but adding thereto, in case of bad faith, the difference between 
the price agreed to be paid and the value of the estate agreed to be con- 
veyed, at the time of the breach, and the expenses properly incurred in 
preparing to enter upon the land. 


History: En. Sec. 43806, Civ. C. 1895; 
re-en. Sec. 6054, Rev. C. 1907. Cal. Civ. C. 
Sec. 3306. Field Civ. C. Sec. 1846. 


in defending an action to quiet title, 
brought against him by the defendant’s 
prior grantee, are recoverable under this 
section as ‘expenses properly incurred in 
preparing to enter upon the land.’ Ross 


Plaintiff having failed to allege bad 
v. Saylor, 39 Mont. 559, 570, 104 Pac. 864. 


faith, in an action to recover the amount 


paid by him to secure title to real estate, 
after discovering that defendant was un- 
able to convey, the measure of damages 
was the amount paid to defendant on the 
purchase price, together with incidental 
expenses. Willard vy. Smith, 34 Mont. 494, 
498, 87 Pac. 613. 

This section applies to an agreement to 
convey an equitable as well as a legal 
estate. Ross v. Saylor, 39 Mont. 559, 565, 
104 Pac. 864. 

In an action to recover damages for the 
breach of an agreement to convey real 
property, situated in another state, ex- 
penses incurred by the plaintiff in remov- 
ing his family to that state, preparatory 
to taking possession of the lands sold to 
him by the defendant, as well as counsel 
fees and court costs paid by the plaintiff 


Where the jury returned a verdict “for 
necessary expenses in preparing to take 
possession of the land,” while the court 
in its instruction employed the words of 
the statute, “expenses properly incurred,” 
there was no substantial difference be- 
tween the two expressions, and the verdict 
was sufficient, in the absence of an objec- 
tion thereto at the trial. Ross v. Saylor, 
39 Mont. 559, 570, 104 Pac. 864. 


Measure of vendee’s damages 
breach of contract to convey realty, see 
notes in 106 A. S. R. 963; 16 Ly R.A. 
(N. S.) 768. 

Measure of damages for a breach of 
contract to sell land due to vendor’s inabil- 
ity to make title, see notes in 2 Ann. Cas. 
634; Ann. Cas. 1917B, 858. 


8673. Breach of agreement to buy real property. The detriment 


on a 


caused by the breach of an agreement to purchase an estate in real prop- 
erty is deemed to be the excess, if any, of the amount which would have 
been due to the seller, under the contract, over the value of the property 
to him. 


History: En. Sec. 4307, Civ. C. 1895; 
re-en. Sec. 6055, Rev. C. 1907. Cal. Civ. C. 
Sec. 3307. Field Civ. C. Sec. 1847. 


Measure of damages against vendee for 
refusing to perform his contract of pur- 
chase, see note in 67 Am. Dee. 275. 


8674. Breach of agreement to sell personal property not paid for. 
The detriment caused by the breach of a seller’s agreement to deliver 
personal property, the price of which has not been fully paid in advance, 
is deemed to be the excess, if any, of the value of the property to the 
buyer, over the amount which would have been due to the seller under 
the contract, if it had been fulfilled. 


History: En. Sev. 4308, Civ. C. 1895; 
re-en. Sec. 6056, Rev. C. 1907. Cal. Civ. C. 
Sec. 3308. Field Civ. C. Sec. 1848. 


Loss of profits as measure of damages in 
actions for breach of contract to sell, see 
note in 42 Am. Rep. 461. 


8675. Breach of agreement to sell personal property paid for. The 
detriment caused by the breach of a seller’s agreement to deliver personal 
property, the price of which has been fully paid to him in advance, is 
deemed to be the same as in case of wrongful conversion. 


History: En. Sec. 4309, Civ. C. 1895; re-en. Sec. 6057, Rev. C. 1907. Cal. Civ. C. 
Sec. 3309. Field Civ. C. Sec. 1849. 
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8676. Breach of agreement to pay for personal property sold. The 
detriment caused by the breach of a buyer’s agreement to accept and 
pay for personal property, the title to which is vested in him, is deemed to 
be the contract price. 


History: En. Sec. 4310, Civ. C. 1895; 
Sec. 3310. Field Civ. C. Sec. 1850. 


re-en. Sec. 6058, Rev. 1907. Cal. Civ. C. 


8677. Breach of agreement to buy personal property. The detriment 
eaused by the breach of a buyer’s agreement to accept and pay for 
personal property, the title to which is not vested in him, is deemed to be: 

1. If the property has been resold, pursuant to section 8381 the excess, 
if any, of the amount due from the buyer, under the contract, over the 
net proceeds of the resale; or, 

2. If the property has not been resold in the manner prescribed by 
section 8381 the excess, if any, of the amount due from the buyer, under 
the contract, over the value to the seller, together with the excess, if any, 
of the expenses properly incurred in carrying the property to market, 
over those which would have been incurred for the carriage thereof, if 
the buyer had accepted it. 


History: En. Sec. 4311, Civ. C. 1895; together with the excess of expenses, 


Te-en. Sec. 6059, Rev. C. 1907. Cal. Civ. C. 


Sec. 3311. Field Civ. C. Sec. 1851. 


Note—This section has been rewritten 
by the code commissioner to correct evi- 
dent omissions in the language of the first 
paragraph. 


Where defendants broke a contract to 
purchase all of plaintiff's milk at whole- 
sale for a specified period per gallon for 
five years, plaintiff was not thereafter 
required to change the character of his 
business, and sell his milk at retail, in 
order to reduce his damages. Brazell v. 
Cohn, 32 Mont. 556, 567, 81 Pac. 339. 

An offer to perform having been wrong- 
fully rejected by plaintiff, defendant 
could rightfully set up a counter-claim 
for the difference between the contract 
price and the value of the barley to him, 


properly incurred in carrying it to market, 
over those which would have been in- 
eurred if plaintiff had accepted it, without 
alleging that he had elected to avail him- 
self of either option given him under this 
section. Lehrkind vy. McDonnell, 51 Mont. 
343, 350, 153 Pace. 1012. 

Cited or applied as section 6059, Revised 
Codes, in Welch v. Nichols, 41 Mont. 435, 
441, 110 Pac. 89; Wipe v. Kelleher, 58 
Mont. 87, 89, 190 Pac. 294. 


Damages recoverable by vendor on 
breach of contract to purchase article to 
be manufactured, see notes in 7 Ann. Cas. 
Iifs; 4.1. Ey Ajj CNS.) 740s 1821, BR. A. 
(N.. 8S.) 613. 

Measure of damages for breach of con- 
tract to sell or buy corporate stock, see 
note in 43 L. R. A. (N. S.) 368. 


8678. Breach of warranty of title to personal property. The detri- 


ment caused by the breach of a warranty of the title of personal property 
sold is deemed to be the value thereof to the buyer, when he is deprived 
of its possession, together with any costs which he has become liable to 
pay in an action brought for the property by the true owner. 


History: En. Sec. 4312, Civ. C. 1895; 
tre-en Sec. 6060. Rev. C. 1907. Cal. Civ. C. 
Sec. 3312. Field Civ. C. Sec. 1852. 


Measure of damages on failure of title 
to property sold, see note in 53 Am. Rep. 
788. 


Recovery for breach of contract of war- 
ranty of title of goods and other property 
sold, see notes in 7 Ann. Cas. 937; Ann. 
Cas. 1912B, 1340. 


8679. Breach of warranty of quality of personal property. The detri- 
ment caused by the breach of a warranty of the quality of personal prop- 
erty is deemed to be the excess, if any, of the value which the property 
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would have had at the time to which the warranty referred, if it had been 
complied with, over its actual value at that time. 


History: En. Sec. 4313, Civ. C. 1895; 
re-en. Sec. 6061, Rev. C. 1907. Cal. Civ. C. 


Sec. 3313. Field Civ. C. Sec. 1853. 


Cited or applied as section 4313, Civil 
Code, in Lander v. Sheehan, 32 Mont. 25, 
33, 79 Pac. 406; Advance-Rumley Thresh- 


8680. Breach of warranty of quality for special purpose. 


ing Co. v. Terpening, 58 Mont. 507, 514, 
193 Pac. 752. 


Measure of damages in action for 
breach of warranty of soundness, see note 
in 40 Am. Dee. 303. 


The detri- 


ment caused by the breach of a warranty of the fitness of an article of 
personal property for particular purposes is deemed to be that which is 
defined by the last section, together with a fair compensation for the loss. 


incurred by an effort in good faith to use it for such purpose. 


History: En. Sec. 4314, Civ. C. 1895; 


re-en. Sec. 6062, Rev. C. 1907. Cal. Civ. C. 


Sec. 3314. Field Civ. C. Sec. 1854. 


Where the defense in an action for the 
price of a stove is framed so as to give 
defendant the benefit of this section, it is 
misleading to instruct the jury on the 
measure of damages under the preceding 
section for the breach of warranty of the 


quality of the article sold. Lander v. 
Sheehan, 32 Mont. 25, 33, 79 Pac. 406. 

Cited or applied as section 6062, Revised. 
Codes, in Advance-Rumley Threshing Co. 
v. Terpening, 58 Mont. 507, 514, 193 Pace. 
752. 


Measure of damages recoverable om 
breach of warranty on sale of seed, see 
notes in Ann. Cas. 1918E, 485; 37 L. R. A. 


(N. 8.) 85; L. R. A. 1916C, 1011. 


8681. Breach of carrier’s obligation to receive goods, etc. The detri- 
ment cause by the breach of a carrier’s obligation to accept freight, mes- 
sages, or passengers, is deemed to be the difference between the amount 
which he had a right to charge for the carriage and the amount which it 
would be necessary to pay for the same service when it ought to be per- 
formed. 


History: En Sec. 4315, Civ. C. 1895; re-en. Sec. 6063, Rev. C. 1907. Cal. Civ. C. 
Sec. 3315. Field Civ. C. Sec. 1855. 


8682. Breach of carrier’s obligation to deliver. The detriment caused. 
by the breach of a carrier’s obligation to deliver freight, where he has 
not converted it to his own use, is deemed to be the value thereof at the 
place and on the day at which it should have been delivered, deducting 
the freightage to which he would have been entitled if he had completed 
the delivery. 


History: En Sec. 4316, Civ. C. 1895; 
Sec. 3316. Field Civ. C. Sec. 1856. 


re-en. Sec. 6064, Rev. C. 1907. Cal. Civ. C. 


8683. Carrier’s delay. The detriment caused by a carrier’s delay in 
the delivery of freight is deemed to be the depreciation in the intrinsic 
value of the freight during the delay, and also the depreciation, if any, in 
the market value thereof, otherwise than by reason of a depreciation in 
its intrinsic value, at the place where it ought to have been delivered, and 
between the day at which it ought to have been delivered and the day of 
its actual delivery. 


History: En. Sec. 4317, Civ. C. 1895; 
re-en. Sec. 6065, Rev. C. 1907. Cal. Civ. C. 
Sec. 3317. Field Civ. C. Sec. 1857. 


Measure of damages for ecarrier’s delay 
in shipment of freight, see note in 11 
A. S. R. 366. 
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Measure of damages for injuries to 
goods or livestock caused by deviation of 
route, see notes in 15 Ann. Cas. 79; Ann. 
Cas. 1914B, 1004. 

Depreciation in value of goods as result 


DAMAGES FOR WRONGS. 


[| 8684-8686. 


of damages, see notes in Ann. Cas. 1917D, 
164, 173, 180. 

Measure of damages for delay in trans- 
porting goods for exhibition purposes, see 
notes in 5 Ann. Cas. 827; Ann. Cas. 1918E, 


of delay in transporting them as measure 1057; 4 L. R. A. (N. S.) 469; 49 L. R. A. 


(N. 8.) 491. 


8684. Breach of warranty of authority. The detriment caused by the 
breach of a warranty of an agent’s authority is deemed to be the amount 
which could have been recovered and collected from his principal if the 
warranty had been complied with, and the reasonable expenses of legal 
proceedings taken, in good faith, to enforce the act of the agent against 


his principal. 


History: En Sec. 4318, Civ. C. 1895; 
Sec. 3318. Field Civ. C. Sec. 1858. 


re-en. Sec. 6066, Rev. C. 1907. Cal. Civ. C. 


8685. Breach of promise of marriage. The damages for the breach of 
a promise of marriage rest in the sound discretion of the jury. 


History: En. Sec. 4319, Civ. C. 1895; 
re-en. Sec. 6067, Rev. C. 1907. Cal. Civ. C. 
Sec. 3319. Field Civ. C. Sec. 1859. 


Measure of damages for breach of prom- 
ise to marry, see note in 41 L. R. A. (N.S.) 
840. 


CHAPTER 9. 
DAMAGES FOR WRONGS. 


Section 8686. 


Breach of Obligation Other Than Contract. 
Wrongful Occupation of Real Property. 


Same—A pplication to Benefit of Owner. 


8687. 

8688. Wilfil Holding Over. 

8689. Conversion of Personal Property. 
8690. 

8691. Damages of Lienor. 

8692. Seduction. 

8693. Injuries to Animals. 


8686. Breach of obligation other than contract. For the breach of an 


obligation not arising from contract, the measure of damages, except 
where otherwise expressly provided by this code, is the amount which will 
compensate for all the detriment proximately caused thereby, whether it 


could have been anticipated or not. 


History: En. Sec. 4330, Civ. C. 1895; 
re-en. Sec. 6068, Rev. C. 1907. Cal. Civ. C. 
Sec. 3333. Field Civ. C. Sec. 1860. 


In an action by an inexperienced laun- 
dry employee, who was injured while feed- 
ing a mangle, an instruction that, if she 
was injured by defendants’ negligence, she 
was entitled to recover what would com- 
pensate for all damage “proximately 
caused by the negligence of defendants, 
whether such damage could be anticipated 
or not,” was not objectionable for failing 
to specify by whom the damage need not 
be anticipated, where there was no show- 
ing in the record that defendants asked 
for any more definite declaration upon the 
subject. In the case of such an employee, 
the doctrine of assumption of risk has no 
application. Coleman y. Perry, 28 Mont. 
1, 8, 72 Pac. 42. See Coulter v. Union 


Laundry Co., 34 Mont. 590, 603, 606, 87 
Pace 973: 

In an action for personal injuries, the 
jury, in fixing the damages, may consider 
mental and physical suffering caused by 
the injury, wages plaintiff might have 
earned from the date of the injury to the 
date of the trial, and if the injuries were 
permanent, any loss by reason of the im- 
pairment of his capacity to earn money. 
Bourke v. Butte Electric & Power Co., 33. 
Mont. 267, 289, 83 Pac. 470. 

In case a city maintains « nuisance, the 
measure of damages is declared by this. 
section to be the amount which will com- 
pensate the injured party for all the det- 
riment proximately caused thereby. Mur- 
ray v. City of Butte, 35 Mont. 161, 169, 88 
Pae. 789. 

Where a party injured through the main- 
tenance of a nuisance by a city has abated 
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it at his own expense, after a refusal by 
the municipality to remedy the evil, the 
necessary outlay so incurred is a part of 
his detriment proximately caused by its 
maintenance, and recoverable as an ele- 
ment of his damages. Murray v. City of 
Butte, 35 Mont. 161, 169, 88 Pac. 789. 

In an action to recover damages for 
false imprisonment, the court may prop- 
erly call the attention of the jury to the 
provisions of this section as to the meas- 
ure of recovery. Kroeger v. Passmore, 36 
Mont. 504, 510, 93 Pac. 805. 

Merely because the earning capacity of 
plaintiff, a farmer sixty-eight years old, 
who was injured by falling into an open 
cellarway, may have been so small as to 
be a negligible element in making up the 
estimate of the damages which he could 
recover, he was none the less entitled to 
compensation for the destruction of his 
capacity to pursue his established course 
of life, an element distinct from loss of 
earning capacity. Montague v. Hanson, 
38 Mont. 376, 386, 99 Pac. 1063. See 
Mullery v. Great Northern Ry. Co., 50 
Mont. 408, 426, 148 Pac. 323. 

In an action for damages, it is not 
necessary to show that the wrong-doer 
ought to have anticipated the particular 
injury which resulted; it is sufficient to 
show that he ought to have anticipated 
that some injury was likely to result as 
the reasonable and natural consequence of 
his negligence. Mize v. Rocky Mountain 
Bell Tel. Co., 38 Mont. 521, 532, 100 Pae. 
971. See Stewart v. Stone & Webster Eng, 
Corp., 44 Mont. 160, 176, 119 Pac. 568. 

To enable the plaintiff, in an action for 
personal injuries, to recover damages, he 
must show that the negligence’ charged 
was a proximate cause of the injury. 
Therriault v. England, 43 Mont. 376, 382, 
116 Pac. 581. 

Where a minor is employed by a gun 
elub to load the automatic traps used to 
propel clay pigeons, and, while in the 
trap-house, but at a crack or opening, the 
existence of which the club does not know, 
and at a place where the minor has no 
right to be, he is struck in the face by 
scattering shot from a gun prematurely 
discharged by one of the shooters, he 
cannot recover damages of the club, 
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because he placed himself in a known sit- 
uation of danger, and but for his own act 
would not have been injured. Therriault 
v. England, 43 Mont. 376, 386, 116 Pae. 
581. 

If the engineer of a railway train sees 
a signal to stop, but fails to stop, for a 
sick passenger, the probable serious con- 
sequences to follow from missing the train 
may be considered as an element of dam- 
ages. Burles v. Oregon Short Line R. R. 
Co., 49 Mont. 129, 133, 140 Pac. 513. See 
Jones Vv. Shannon, 55 Mont. 225, 234, 175 
Pac. 882. 

In an action in conversion, the giving 
of an instruction submitting to the jury 
the measure of damages declared by this 
section is error, the rule thus established 
being inapplicable to such a ease. Ferrat 
Mil apseese 53 Mont. 172, 181, 163 Pace. 

An action to recover the value of ore, 
alleged to have been mined from a vein 
owned by the plaintiff, and to have been 
converted by the defendant, is the same in 
legal effect as an action for the conversion 
of personal property; and, in view of this 
section and _ section 8689, the plaintiff, 
where he prevails, is entitled, as a matter 
of law, to interest on the value of the ore 
converted, Montana Min. Co. vy. St. Louis 
M. & M. Co., 183 Fed. 51, 70. 


Cited or applied as section 4330, Civil 
Code, in Thornton-Thomas Co. v. Brether- 
ton, 32 Mont. 80, 98, 80 Pac. 10; as section 
6068, Revised Codes, in Dunlavey v. Dog- 
gett, 38 Mont. 204, 207, 99 Pac. 436; Rand 
v. Butte Electric "Ry. ‘Cos 40 Mont. 398, 
412,107 -Pae. 87; Clifton v. Willson, 47 
Mont. 305, 311, 132 Pac. 424; Chestnut Vv. 
Sales, 49 Mont. 318, 324, 141 Pae, 986. 


Damages for destruction of property 
having no market value, see note in 62 
AVES Gr Ole 

Measure of damages for unintentional 
trespass, see note in 54 Am. Rep. 421. 


Measure of damages for causing the 
death of a human being, see note in 12 
Ars. By 3ro. 


Measure of damages for mining and 


carrying away coal, see note in 33 Am. 
Rep. 282. 


Wrongful occupation of real property. The detriment caused 


by the wrongful occupation of real property, in cases not embraced in 
sections 8688, 8694, and 8695 of this code, or provided in the Code of Civil 
Procedure, is deemed to be the value of the use of the property for the 
time of such occupation, not exceeding five years next preceding the com- 
mencement of the action or proceeding to enforce the right to damages, 
and the costs, if any, of recovering the possession. 


History: En. Sec. 4331, Civ. C. 1895; 
re-en. Sec. 6069, Rev. C. 1907. Cal. Civ. C. 
Sec. 3334. Based on Field Civ. C. Sec. 
1861. 


In an action for the wrongful occupa- 
tion and detention of real property, the 
rental value thereof, during the time of 
such wrongful occupation, may be proved 
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as an element of damages, under an alle- 
gation that the “reasonable value of the 
rents and profits for the use and occupa- 
tion of the premises” is a designated sum. 
Leyson v. Davenport, 38 Mont. 62, 68, 98 
Pae. 641. 

Where a tenant by sufferance planted, 
raised, and harvested crops, he is answer- 
able under this section for a sum equal at 
least to the value of the use and occupa- 


8688. Wilful holding over. 


DAMAGES FOR WRONGS. 


[8688, 8689 


tion of the land during his wrongful pos- 
session of it. Power Mercantile Co. v. 
Moore Mercantile Co., 55 Mont. 401, 412, 
177 Pac. 406. 

Cited or applied as section 6069, Revised 
Codes, in Dunlavey v. Doggett, 38 Mont. 
204, 207, 99 Pac. 436; Toole v. Weirick, 
39 Mont. 359, 366, 102 Pac. 590; Ferrat v. 
Adamson, 53 Mont. 172, 181, 163 Pace. 112. 


For wilfully holding over real property, 


by a person who entered upon the same, as guardian or trustee for an 
infant, or by right of an estate terminable with any life or lives, after the 
termination of the trust or particular estate, without the consent of the 
party immediately entitled after such termination, the measure of dam- 
ages is the value of the profits received during such holding over. 


History: En. Sec. 4332, Civ. C. 1895; 
re-en. Sec. 6070, Rev. C. 1907. Cal. Civ. C. 
Sec. 3335. Field Civ. C. Sec. 1862. 


Cited or applied as section 6070, Revised 


Codes, in Ferrat v. Adamson, 53 Mont. 172, 
181, 163 Pae. 112. 


Measure of damages where tenant holds 
over without consent of landlord, see note 


in 17 Ann. Cas. 284, 


8689. Conversion of personal property. The detriment caused by the 
wrongful conversion of personal property is presumed to be: 

‘1. The value of the property at the time of its conversion, with the 
interest from that time; or, where the action has been prosecuted with 
reasonable diligence, the highest market value of the property at any time 
between the conversion and the verdict, without interest, at the option of 


the injured party; and, 


2. A fair compensation for the time and money properly expended in 


pursuit of the property. 


History: En. Sec. 4333, Civ. C. 1895; 
re-en. Sec. 6071, Rev. C. 1907. Cal. Civ. C. 
Sec. 3336. Field Civ. C. Sec. 1863. 


The party injured must elect which of 
the two measures of damages provided by 
this section he will claim, and he may not 
be permitted to rely upon both in the same 
ease. Thornton-Thomas Co. v. Bretherton, 
32 Mont. 80, 99, 80 Pac. 10. 

The giving of instructions authorizing 
the jury to award damages for the wrong- 
ful conversion of personal property under 
both the measures provided by this sec- 
tion, only one of which options could be 
taken advantage of by the injured party, 
was harmless error, where there was no 
evidence warranting the assessment of 
damages in accordance with one of the 
standards, and there was no claim that 
the amount of the verdict was excessive, 
or that the evidence was insufficient to 
justify the verdict. Thornton-Thomas Co. 
v. Bretherton, 32 Mont. 80, 99, 80 Pace. 10. 

The measure of damages applicable in 
an action brought by a partner to recover 
the value of his interest in the partner- 
ship property sold to a stranger by his 
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copartner in violation of subdivision 38 of 
section 7998, is that fixed by this section 
as the reasonable value of the property at 
the date of the conversion, or the highest 
market value at any time between the 
conversion and the verdict. Doll v. Hen- 
nessy Mercantile Co., 33 Mont. 80, 89, 81 
Pac. 625. 

In an action in claim and delivery, 
where all the evidence of value of the 
property was directed to the date of sciz- 
ure, and it was not claimed it had any 
usable value, the damages for detention 
should have been limited to interest on 
the amount recovered from the date of 
seizure to the time the verdict was 
returned. Webster v. Sherman, 33 Mont. 


_ 448, 459, 84 Pac. 878. 


In an action for conversion, the plain- 
tiff is entitled to recover the value of per- 
sonal property, at the time of its conver- 
sion, with interest from the date of the 
conversion. De Celles v. Casey, 48 Mont. 
568, 577, 1389 Pac. 586. 

In an action in conversion, the measure 
of damages established by this section ig 
controlling, unless special damages are 
pleaded and proved, in which event cor- 
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reet practice requires an instruction so 
supplementing the measure pointed out by 
said section as to allow such additional 
damages as may be warranted by the cir- 
cumstances of the particular case. Ferrat 
v. Adamson, 53 Mont. 172, 181, 163 Pace, 
112. 

Cited or applied as section 4333, Civil 
Code, in Smith v. Caldwell, 22 Mont. 331, 
339, 56 Pac. 590; Harrington v. Stromberg- 
Mullins Co., 29 Mont. 157, 160, 74 Pace. 
413; as section 6071, Revised Codes, in 
Dunlavey v. Doggett, 38 Mont. 204, 208, 
99 Pac. 486; Chestnut v. Sales, 49 Mont. 
318, 324, 141 Pac. 986. 

Cited or applied as section 6071, Revised 


COMPENSATORY RELIEF. 


{Part V1 


Codes, in Montana Min. Co. v. St. Louis 
M. & M. Co., 183 Fed. 51, 70. 


Measure of damages in actions of 
trover, see notes in 24 Am. Dec. 70; 54 
Am. Rep. 421. 

Measure of damages for conversion of 
shares of stock, see notes in 18 Ann, Cas. 
608; Ann. Cas. 1916C, 641. 

Measure of damages in action by chat- | 
tel mortgagor against third person for 
conversion of chattels, see note in 11 Ann. 
Cas. 82. 

Measure of damages for conversion of 
household goods, see notes in 3 Ann. Cas. 
891; Ann. Cas. 1917B, 585. 


8690. Same—Application to benefit of owner. The presumption 
declared by the last section can not be repelled, in favor of one whose 
possession was wrongful from the beginning, by his subsequent application 
of the property to the benefit of the owner, without his consent. 


History: En. Sec. 43834, Civ. C. 1895; Code, in Lutey v. Clark, 31 Mont. 45, 54, 
re-en. Sec. 6072, Rev. C. 1907. Cal. Civ. C 77 Pac. 305, 84 Pac. 73; Thornton-Thomas 
Sec. 3337. Field Civ. C. Sec. 1864. Co. v. Bretherton, 32 Mont. 80, 98, 80 


Cited or applied as section 4334, Civil Bocuse, 


8691. Damages of lienor. One having a mere lien on personal prop- 
erty cannot recover greater damages for its conversion, from one having 
a right thereto superior to his, after his len is discharged, than the amount 
secured by the lien, and the compensation allowed by section 8689 for the 
loss of time and expenses. 


History: En. Sec. 4335, Civ. C. 1895; 
re-en. Sec. 6073, Rev. C. 1907. Cal. Civ. C. 
Sec. 3338. Field Civ. C. Sec. 1865. 


8692. Seduction. 
eretion of the jury. 


History: En. Sec. 4336, Civ. C. 1895; 
re-en. Sec.:6074, Rev. C. 1907. Cal. Civ. C. 
Sec. 3339. Field Civ. C. Sec. 1866. 


Cited or applied as section 6073, Revised 
Codes, in Ferrat v. Adamson, 53 bake 
172, 181, 163 Pace. 112. 


The damages for seduction rest in the sound dis- 


Codes, in Ferrat v. Adamson, 53 Mont. 
172, 181) 1639Pacsdi2, 


Amount of damages recoverable for 
seduction, see note in 52 L. R. A. (N. S.) 
85. 


Cited or applied as section 6074, Revised 


8693. Injuries to animals. For wrongful injuries to animals, being 
subjects of property, committed wilfully or by gross negligence, in disre 
card of humanity, exemplary damages may be given. 


History: En. Sec. 4337, Civ. C. 1895; 
re-en. Sec. 6075, Rev. C. 1907. Cal. Civ. C. 
Sec. 3340. Field Civ. C. Sec. 1867. 


Measure of damages for injuries to live- 
stock, see notes in 5 Ann, Cas. 416; 13 
Ann, Cas. 1141. 


CHAPTER 10. 
PENAL DAMAGES. 


Section 8694. Failure to Quit, After Notice. 


8695. Tenant Wilfully Holding Over. 
8696. Injuries to Trees, etc. 

8697. Injuries Inflicted in a Duel. 
8698. Same. 
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8694. Failure to quit, after notice. If any tenant gives notice of his 
intention to quit the premises, and does not deliver up the possession at 
the time specified in the notice, he must pay to the landlord treble rent 
during the time he continues in possession after such notice. 


Related sections: 6744, 6746, '7746,9890. re-en. Sec. 6076, Rev. C. 1907. Cal. Civ. C. 
History: En. Sec. 4850, Civ. C. 1895; Sec. 3344. 


8695. Tenant wilfully holding over. If any tenant, or any person in 
collusion with the tenant, holds over any lands or tenements after demand 
made and-one month’s notice, in writing given, requiring the possession 
thereof, such person holding over must pay to the landlord treble rent 
during the time he continues in possession after such notice. 


Related sections: 6744, 7746, 9889. re-en. Sec. 6077, Rev. C. 1907. Cal. Civ. C. 
History: En. Sec. 4351, Civ. C. 1895; Sec. 3345. 


8696. Injuries to trees, etc. For wrongful injuries to timber, trees, 
or underwood upon the land of another, or removal thereof, the measure of 
damage is three times such a sum as would compensate for the actual 
detriment, except where the trespass was casual and involuntary, or com- 
mitted under the belief that the land belonged to the trespasser, or where 
the wood was taken by the authority of highway officers for the purposes 
of a highway; in which cases the damages are a sum equal to the actual 
detriment. 


History: En. Sec. 4352, Civ. C. 1895; Measure of damages for cutting or 
re-en. Sec. 6078, Rev. C. 1907. Cal. Civ. C. removal of timber by cotenant, see BoLGe 
Sec. 3346. Field Civ. C. Sec. 1871. in 2 A. L. R. 1000, 1004. 


8697. Injuries inflicted in a duel. If any person slays or permanently 
disables another person in a duel in this state, the slayer must provide 
for the maintenance of the widow or wife of the person slain or perma- 
nently disabled, and for the minor children, in such manner and at such 
cost, either by aggregate compensation in damages to each, or by a 
monthly, quarterly, or annual allowance, to be determined by the court. 


History: En. Sec. 4353, Civ. C. 1895; re-en. Sec. 6079, Rev. C. 1907. Cal. Civ. C. 
Sec. 3347. 


8698. Same. If any person slays or disables another person in a duel 
in this state, the slayer is hable for and must pay all debts of the person 
slain or permanently disabled. 


History: En. Sec. 4354, Civ. C. 1895; re-en. Sec. 6080, Rev. C. 1907. Cal. Civ. C. 
Sec. 3348. 


CHAPTER 11. 
GENERAL PROVISIONS. 


Section 8699. Value—How Estimated in Favor of Seller. 
8700. Value—How Estimated in Favor of Buyer. 
8701. Property of Peculiar Value. 
8702. Value of Thing in Action. 
8703. Damages Allowed in This Chapter, Exclusive of Others. 
8704. Limitation of Damages. 
8705. Damages to Be Reasonable. 
8706. Nominal Damages. 


8699. Value—How estimated in favor of seller. In estimating dam- 
ages, the value of property to the seller thereof is deemed to be the price 
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COMPENSATORY RELIEF. 
which he could have obtained therefor in the market nearest to the place 
at which it should have been accepted by the buyer, and at such time 
after the breach of the contract as would have sufficed, with reasonable 


diligence, for the seller to effect a resale. 


History: En. Sec. 4360, Civ. C. 1895; 


re-en. Sec. 6081, Rev. C. 1907. Cal. Civ. C. 


Sec. 3353. Field Civ. C. Sec. 1872. 
Where, after the breach of an agreement 
to purchase certain shares of stock from 
plaintiff brokers, under the terms of which 
defendants were bound to receive and pay 
for the same within a stipulated number 
of days, at which time title should pass, 
plaintiffs sold the stock in open market at 
the best available price, the measure of 
damages was the difference between the 
price fixed in the contract and the value 
of the shares to the seller. Welch v. 
Nichols, 41 Mont. 435, 441, 110 Pac. 89. 


See Raiche y. Morrison, 47 Mont. 127, 132, 
130 Pac. 1074. 

The admission of proof showing a price 
received for cattle at a market other than 
at the market nearest the place of delivery 
under the contract is error. Church vy. 
Zywert, 58 Mont. 102, 107, 190 Pac. 291. 


Evidence admissible to prove market 
value of corporate stock, see note in Ann. 
Cas. 1915C, 64. 

Resale to fix damage for refusal of pur- 
chaser to accept goods, see note in 42 
L. R. A. (N. 8S.) 670. 

Newspaper quotations as evidence of 
value, see note in 16 L. R. A. (N.8.) 758. 


8700. Value—How estimated in favor of buyer. In estimating dam- 
ages, except as provided by the next two sections, the value of property 
to a buyer or owner thereof, deprived of its possession, is deemed to be 
the price at which he might have bought an equivalent thing in the market 
nearest to the place where the property ought to have been put into his 
possession, and at such time after the breach of duty upon which his right 
to damages is founded as would suffice, with reasonable diligence, for him 
to make such a purchase. 


History: En. Sec. 4361, Civ. C. 1895; re-en. Sec. 6082, Rev. C. 1907. Cal. Civ. G 
Sec. 3354. Field Civ. C. Sec. 1873. 


8701. Property of peculiar value. Where a certain property has « 
peculiar value to a person recovering damages for deprivation thereof, 01 
injury thereto, that may be deemed to be its value against one who had 
notice thereof before incurring a liability to damages in respect thereof, 
or against a wilful wrong-doer. 


History: En Sec. 4362, Civ. C. 1895; re-en. Sec. 6083, Rev. C. 1907. Cal. Civ. O. 
Sec. 3355. Field Civ. C. Sec. 1874. : 


8702. Value of thing in action. For the purpose of estimating dam- 
ages, the value of an instrument in writing is presumed to be equal to that 
of the property to which it entitles the owner. 


History: En. Sec. 4363, Civ. C. 1895; Sec. 3356. 
re-en. Sec. 6084, Rev. C. 1907. Cal. Civ. C. 1875. 


8702. Damages allowed in this chapter, exclusive of others. The dam- 
ages prescribed by this chapter are exclusive of exemplary damages and 
interest, except where those are expressly mentioned. 


History: En Sec. 4364, Civ. C. 1895; re-en. Sec. 6085, Rev. C. 1907. Cal. Civ. C. 
Sec. 3357. Field Civ. C. Sec. 1876. 


Based on Field Civ. C. Sec. 


8704. Limitation of damages. Notwithstanding the provisions of this 
chapter, no person can recover a greater amount in damages for the 
breach of,an obligation than he could have gained by the full perform- 
ance thereof on both sides, except in the cases specified in the chapters 
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on exemplary damages, penal damages, and in sections 8685, 8692, and 
8693. 


History: En. Sec. 4365, Civ. C. 1895; Cited or applied as section 6086, Revised 
re-en. Sec. 6086, Rev. C. 1907. Cal. Civ. C. Codes, in Clifton v. Willson, 47 Mont. 305, 
Sec. 3358. Field Civ. C. Sec. 1877. 310, 132 Pac. 424. 


8705. Damages to be reasonable. Damages must, in all cases, be rea- 
sonable, and where an obligation of any kind appears to create a right to 
unconscionable and grossly oppressive damages, contrary to substantial 
justice, no more than reasonable damages can be recovered. 


History: En Sec. 4366, Civ. C. 1895; re-en. Sec. 6087, Rev. C. 1907. Cal. Civ. C. 
Sec. 3359. Field Civ. C. Sec. 1878. 


8706. Nominal damages. When a breach of duty has caused no appre- 
ciable detriment to the party affected, he may yet recover nominal 
damages. 


History: En. Sec. 4367, Civ. C. 1895; reversible error, see note in 5 Ann. Cas. 

re-en. Sec. 6088, Rev. C. 1907. Cal. Civ. C. 225. 
Sec. 3360. Field Civ. C. Sec. 1879. Nominal damages for wrongful cutting 
or destruction of standing timber, see note 


Failure to give nominal damages as ini18 L. R. A. (N. 8S.) 250. 


CHAPTER 12. 
SPECIFIC RELIEF—POSSESSION OF PROPERTY 


Section 8707. Specific Relief, ete—When Allowed. 
8708. Specific Relief—How Given. 
8709. Preventive Relief—How Given. 
8710. Not to Enforce Penalty, etc. 
8711. Judgment for Possession or Title to Real Property. 
8712. Judgment for Delivery of Personal Property. 
8713. When Holder May Be Compelled to Deliver. 


8707. Specific relief, etc—When allowed. Specific or preventive relief 
may be given in the cases specified in sections 8708 to 8737 of this code, 
and in no others. 


History: En. Sec. 4380, Civ. C. 1895; re-en. Sec. 6089, Rev. C. 1907. Cal. Civ. C. 
Sec. 3366. Field Civ. C. Sec. 1880. 


8708. Specific relief—How given. Specific relief is given: 

1. By taking possession of a thing, and delivering it to a claimant; 

2. By compelling the party himself to do that which ought to be 
done; or, 

3. By declaring and determining the rights of Dares, otherwise 
than by an award of damages. 


History: En Sec. 4381, Civ. C. 1895; re-en. Sec. 6090, Rev. C. 1907. Cal. Civ. C. 
Sec. 3367. Field Civ. C. Sec. 1881. 


8709, Preventive relief—How given. Preventive relief is given by 
prohibiting a party from doing that which ought not to be done. 


History: En. Sec. 4382, Civ. C. 1895; re-en. Sec. 6091, Rev. C. 1907. Cal. Civ. C. 
Sec. 3368. Field Civ. C. Sec. 1882. 


8710. Not to enforce penalty, etc. Neither specific nor preventive 
relief can be granted to enforce a penal law, except in a case of nuisance, 
nor to enforce the penalty or forfeiture in any case. 


History: En. Sec. 4383, Civ. C. 1895; re-en. Sec. 6092, Rev. C. 1907. Cal. Civ. C. 
Sec. 3369. Field Civ. C. Sec. 1883. 
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8711. Judgment for possession or title to real property. A person 
entitled to specific real property, by reason either of a perfected title, or 
of a claim to title which ought to be perfected, may recover the same in 
the manner prescribed by the Code of Civil Procedure, either by a judg- 
ment for its possession, to be executed by the sheriff, or by a judgment 
requiring the other party to perfect the title, and to deliver possession of 
the property. : ; 

History: En. Sec. 4390, Civ. C. 1895; re-en. Sec, 6093, Rev. C. 1907. Cal. Civ. C. 
Sec. 3375. Field Civ. C. Sec. 1884. 


8712. Judgment for delivery of personal property. A person entitled 
to the immediate possession of specific personal property may recover the 
same in the manner provided by the Code of Civil Procedure. 


History: En. Sec. 4400, Civ. C. 1895; re-en. Sec. 6094, Rev. C. 1907. Cal. Civ. C. 
Sec. 3379. Field Civ. C. Sec. 1885. 


8713. When holder may be compelled to deliver. Any person having 
the possession or control of a particular article of personal property, of 
which he is not the owner, may be compelled specifically to deliver it to 
the person entitled to its immediate possession. 


History: En. Sec. 4401, Civ. C. 1895; Sec. 3380. Based on Field Civ. C. Sec. 
re-en. Sec. 6095, Rev. C. 1907. Cal. Civ. C. 1886. 


CHAPTER 13. 
SPECIFIC RELIEF—PERFORMANCE OF OBLIGATIONS. 


Section 8714. In What Cases Compelled. 
8715. Remedy Mutual. 
8716. No Remedy Unless Mutual. 
8717. Distinction Between Real and Personal Property. 
8718. Contract Signed by One Party Only May Be Enforced by Others. 
8719. Liquidation of Damages Not a Bar to Specific Performance. 
8720. What Cannot Be Specifically Enforced. 
8721. What Parties Cannot Be Compelled to Perform. 
8722. What Parties Cannot Have Specific Performance in Their Favor. 
8723. Specific Performance Not Required When Oppressive. 
8724, Agreement to Sell Property by One Who Has No Title. 
8725. Relief Against Parties Claiming Under the Person Bound to Perform. 


8714. In what cases compelled. Except as otherwise provided in 
sections 8708 to 8737, the specific performance of an obligation may be 
compelled : 

1. When the act to be done is in the performance, wholly or partly, 
of an express trust; 

2. When the act to be done is such that, pecuniary compensation for 
its non-performance would not afford adequate relief; 

3. ‘When it would be extremely difficult to ascertain the actual dam- 
age caused by the non-performance of the act to be done; or, 

4. When it has been expressly agreed, in. writing, between the par- 
ties to the contract, that specific performance thereof may be required by 
either party, or that damages shall not be considered adequate relief. 


History: En. Sec. 4410, Civ. C. 1895; Where complaint alleged breach of a 
re-en. Sec. 6096, Rev. C. 1907. Cal. Civ. C. contract to convey land described therein, 


Sec. 3384. Field Civ. C. Sec. 1887. it was sufficient to raise the presumption 
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that pecuniary compensation would not 
afford adequate relief, within subdivision 
2 of this section, though there was no 
allegation of special circumstances show- 
ing that plaintiff had no adequate remedy 
at law. Christiansen v. Aldrich, 30 Mont. 
446,250,076 Pac. LOOT. 


Specific performance of contracts, see 
notes in 23 Am. Dec. 423; 128 A. S. R. 383. 

Contracts for sale of corporate stock as 
specifically enforceable, see note in 135 
A. 8S. BR. 689. 


SPECIFIC PERFORMANCE. 


[8715-8717 


Compelling issue, transfer or registry 
of corporate stock by specific performance, 
see notes in 133 A. S. R. 723; 136 A. S. R. 
1039. 

Specific performance of optional con- 
tracts, see notes in 118 A. 8. R. 592; 1 
Ann. Cas. 990; 12 Ann. Cas. 90; Ann. Cas. 
19138A, 362; 21 L. R. A. 131. 

Refusal of specific performance because 
of inability of court to enforce its decree, 
see note in 68 A. S. R. 753. 


8715. Remedy mutual. When either of the parties to an obligation 
is entitled to a specific performance thereof, according to the provisions of 
the last section, the other party is also entitled to it, though not within 


those provisions. 


History: En. Sec. 4411, Civ. C. 1895; 
re-en. Sec. 6097, Rev. C. 1907. Cal. Civ. C. 
Sec. 3385. Field Civ. C. Sec. 1888. 


Nature and grounds of remedy for spe- 
cifie performance, see note in 140 A. S. R. 
56. 


8716. No remedy unless mutual. 


Mutuality of obligation as a condition 
of right to specific performance of a con- 
tinuing contract, see notes in 6 L. R. A. 
(N. 8.) 391; 38 L. RB. A. (N. 8.) 462. 


Neither party to any obligation can 


be compelled specifically to perform it, unless the other party thereto has 
performed, or is compellable specifically to perform, everything to which 
the former is entitled under the same obligation, either completely, or 
nearly so, together with full compensation for any want of entire per- 
formance. 

History: En. Sec. 4412, Civ. C. 1895; Code, in Finlen v. Heinze, 32 Mont. 354, 


re-en. Sec. 6098, Rev. C. 1907. Cal. Civ. C. 
Sec. 3386. Field Civ. C. Sec. 1889. 


Cited or applied as section 4412, Civil 


8717. Distinction between real and personal property. 


386, 80 Pac. 918. 


Necessity of, and what is, mutuality of 
remedy in specific performance, see note 
in 27 A. S. R. 173. 


Tins to be 


presumed that the breach of an agreement to transfer real property can- 
not be adequately relieved by pecuniary compensation, and that the breach 
of an agreement to transfer personal property can be thus relieved. 


History: En. Sec. 4413, Civ. C. 1895; 
re-en. Sec. 6099, Rev. C. 1907. Cal. Civ. C. 
Sec. 3387. Field Civ. C. Sec. 1890. 


In an action for the specific perform- 
ance of a contract for the sale of lands, it 
is not necessary for the complaint to 
allege that the plaintiff has no complete 
or adequate remedy at law in damages. 
Ide v. Leiser, 10 Mont. 5, 15, 24 Pac. 695; 
Christiansen v. Aldrich, 30 Mont. 446, 451, 
76 Pace. 1007; Lowery v. Cole, 47 Mont. 
64, 68, 130 Pac. 410. 

It is not necessary, in an action for the 
specific performance of a contract for the 
sale of real property, for the plaintiff, 
asking for a preliminary injunction, to 
allege that he has no adequate remedy at 


law; when it appears that the defendant 
has refused to comply with his contract, 
the presumption attaches that-the plaintiff 
has suffered detriment, which is irreparable 
in an action for damages; he is, therefore, 
prima facie entitled to invoke the aid of 
equity to obtain equitable relief, namely, 
the performance of the contract. Lowery 
v. Cole, 47 Mont. 64, 68, 130 Pac. 410. 

Mixed contracts for real and personal 
property as enforceable by specific per- 
formance, see notes in 5 Ann. Cas. 273; 10 
Ann, Cas. 936; Ann. Cas. 1915D, 790. 

Enforceability of personal property con: 
tracts, see notes in 5 Ann. Cas. 269; 10 
Ann, Cas. 934; Ann, Cas. 1915D, 788; 
L. R, A. 1918E, 597. 
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8718. Contract signed by one party only, may be enforced by others. 
A party who has signed a written contract may be compelled specifically 
to perform it, though the other party has not signed it, if the latter has 


performed, or offers to perform it on his part, and the case is otherwise 


proper for enforcing specific performance. 


History: En. Sec. 4414, Civ. C. 1895; 


re-en. Sec. 6100, Rev. C. 1907. Cal. Civ. C. 


Sec. 3388. Field Civ. C. Sec. 1891. 


Right of party not bound because he 
did not sign the contract to enforce spe- 
cific performance against a party who did 


sign, see notes in 6 L. R. A. (N. S.) 397; 
28 L. R. A. (N. 8.) 680; 43 L. R. A. (N. 8.) 
411, 

Agreement for sale of land signed by 
vendor only as enforceable, see note in 7 
Ann. Cas. 671. 


8719. Liquidation of damages not a bar to specific performance. A 
contract otherwise proper to be specifically enforced may be thus enforced, 
though a penalty is imposed, or the damages are liquidated for its breach, 
and the party in default is willing to pay the same. 


History: En. Sec. 4415, Civ. C. 1895; re-en. Sec. 6101, Rev. C. 1907. Cal. Civ. C. 


Sec. 3389. Field Civ. C. Sec. 1892. 


8720. What cannot be specifically enforced. The following obligations 


cannot be specifically enforced: 


1. An obligation to render personal service, or to employ another 


therein ; 


2. An agreement to marry or live with another; 

3. An agreement to submit a controversy to arbitration; 

4. An agreement to perform an act which the party has not power 
to perform lawfully when required to do so; 

5. An agreement to procure the act or consent of the wife of the 
contracting party, or of any other third person; or, 

6. An agreement, the terms of which are not sufficiently certain to 
make the precise act which is to be done clearly ascertainable. 


History: En. Sec. 4416, Civ. C. 1895; 
re-en. Sec. 6102, Rev. C. 1907. Cal. Civ. C. 
Sec. 3390. Field Civ. C. Sec. 1893. 


An agreement to enter into an agree- 
ment upon terms to be afterward settled 
between the parties cannot, as a general 
rule, be enforced. Long y. Needham, 37 
Mont. 408, 423, 96 Pac. 731; Monahan v. 
Allen, 47 Mont. 75, 80, 1830 Pac. 768; Liv- 
ingston Water-Works v. City of Living- 
ston, 53 Mont. 1, 10. 


Cited or applied as section 6102, Revised 
Codes, in In re Grogan’s Estate, 38 Mont. 
540, 542, 100 Pac. 1044. 


Specific performance of contracts for 
personal services, see note in 140 A. S. R. 
62; 6 L. R. A. (N. 8.) 1115. 

Arbitration agreements as enforceable 
by specific performance, see note in 1 Ann. 
Cas. $2)15) Lo Ry Ae1423 47 Tieheuae 
(N. 8.) 364. 


8721. What parties cannot be compelled to perform. Specific perform- 
ance cannot be enforced against a party to a contract in any of the fol- 


lowing cases: 


1. If he has not received an adequate consideration for the contract; 

2. If it is not, as to him, just and reasonable; 

3. If his assent was obtained by the misrepresentations, concealment, 
circumvention, or unfair practices of any party to whom performance 
would become due under the contract, or by any promise of such party 
which has not been substantially fulfilled; or, 
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4. If his assent was given under the influence of mistake, misappre- 
hension, or surprise, except that where the contract provides for com- 
pensation in case of mistake, a mistake within the scope of such provi- 


sion may be compensated for, and the contract specifically enforced in 


other respects, if proper to be so enforced. 


History: En. Sec. 4417, Civ. C. 1895; 
re-en. Sec. 6103, Rev. C. 1907. Cal. Civ. C. 
Sec. 3391. Field Civ. C. Sec. 1894. 


A party seeking specific performance of 
a contract is required to set forth the con- 
sideration therefor, and the burden of 
proof that such consideration is inade- 
quate is on the party resisting specific 
performance. Finlen v. Heinze, 28 Mont. 
548, 563, 73 Pac. 123. 

The evident meaning of this section is 
that any one of these subdivisions fur- 
nishes a defense to an action for specific 
performance. In other words, when spe- 
cific performance is sought against a 
party, he may interpose any one of the 
defenses named above, and if he can main- 
tain it, he defeats the action. The burden 
of proof as to such defense is upon him 
who asserts it. Finley v. Heinze, 28 
Mont. 548, 563, 73 Pac. 123; In re Gro- 
gan’s Estate, 38 Mont. 540, 542, 100 Pace. 
1044, 

Where complainant’s entry on defend- 
ant’s land for the purpose of locating a 
mining claim was wholly ineffectual as 
against defendant for that purpose, a con- 
tract by which complainants agreed to 
transfer to defendant an undivided one- 
third interest in the lead or lode, in con- 
sideration of defendant’s transfer to 
plaintiffs of an undivided two-thirds inter- 
est therein, together with the necessary 
amount of real estate covered by the loca- 
tion, etc., in settlement of the rights of 
the parties without litigation, was not 


8722. What parties cannot have 


based on a sufficient consideration to sup- 
port a suit for specific performance under 
subdivision 1 of this section. Traphagen 
v. Kirk, 30 Mont. 562, 574, 77 Pac. 58. 


All the negative statements in this sec- 
tion need not be avoided in a petition to 
compel an executor or administrator to 
convey, under section 10268. In re Gro- 
gan’s Hstate, 38 Mont. 540, 542, 100 Pace. 
1044. 

In an action for specific performance of 
a contract of sale made by a receiver 
appointed in a mortgage foreclosure, the 
court must look to the real parties in inter- 
est and refuse relief if the contract was 
not just and reasonable, or if performance 
would operate more harshly upon the 
parties than its refusal would upou the 
plaintiff seeking performance. Interior 
Securities Co. v. Campbell, 55 Mont. 459, 
469, 178 Pac. 582. 

Cited or applied as section 6103, Revised 
Codes, in Babcock vy. Engel, 58 Mont. 597, 
604, 194 Pac. 137. 


Inadequacy of consideration as ground 
for refusing specific performance, see note 
in 15 Am. Dec. 299. 

Maxim, “He who comes into equity must 
come with clean hands,” as basis of refusal 
for specific performance, see note in 4 
A. ly. BR. 70. 

Effect of mistake of faet by defendant 
on right to the specific performance of a 
contract induced thereby, see note in 15 
L. R. A. (N. 8.) 81. 


specific performance in their favor. 


Specific performance cannot be enforced in favor of a party who has not 
fully and fairly performed all the conditions precedent on his part to the 
obligation of the other party, except where his failure to perform is only 
partial, and either entirely immaterial, or capable of being fully com- 
pensated; in which case specific performance may be compelled, upon 
full compensation being made for the default. 


History: En. Sec. 4418, Civ. C. 1895; 
re-en. Sec. 6104, Rev. C. 1907. Cal. Civ. C. 
Sec. 3392. Field Civ. C. Sec. 1895. 


Right of party who has once refused to 
perform to have specific performance of 
contract, see note in 2 A. L. R. 416. 


8723. Specific performance not required when oppressive. Specific 
performance cannot be compelled when it would operate more harshly 
upon the party required to perform than its refusal would operate upon 
the party seeking it. 


History: En. Sec. 4419, Civ. C. 1895; Cited or applied as section 6105, Revised 


re-en. Sec. 6105, Rev. C. 1907. Field Civ. 
C. Sec. 1896. 


Codes, in Interior Securities Co. v. Camp- 
bell, 55 Mont. 459, 469, 178 Pac. 582. 
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8724, Agreement to sell property by one who has no title. An agree- 
ment for the sale of property cannot be specifically enforced in favor of 
a seller who cannot give to the buyer a title free from reasonable doubt. 


History: En. Sec. 4420, Civ. C. 1895; 
re-en. Sec. 6106, Rev. C. 1907. Cal. Civ. C. 
Sec. 3394. Field Civ. C. Sec. 1897. 


Codes, in Milwaukee Land Co. v. Ruesink, 
50 Mont. 489, 504, 148 Pac. 396. 


Sufficiency of title by adverse possession 
as basis for specific performance, see note 
in 46 L. BR. A. (N. 8.) 515. 

8725. Relief against parties claiming under the person bound to per- 
form. Whenever an obligation in respect to real property would be specifi- 
cally enforced against a particular person, it may be in like manner 
enforced against any other person claiming under him by a title created 
subsequently to the obligation, except a purchaser or encumbrancer in 
good faith and for value, and except, also, that any such person may 
exonerate himself by conveying all his estate to the person entitled to 
enforce the obligation. 


History: En. Sec. 4421, Civ. C. 1895; 
re-en. Sec. 6107, Rev. C. 1907. Cal. Civ. C. 
Sec. 3395. Field Civ. C. Sec. 1898. 


Specific performance of promoter’s con- 
tract against corporation, see note in 8 
Ann, Cas. 263. 


Cited or applied as section 6106, Revised 


Right of original vendee in contract to 
convey. realty to specific performance 
against subsequent purchaser from party 
bound to convey, see note in 17 Ann. Cas. 
1036. 


CHAPTER 14. 


SPECIFIC RELIEF—REVISION AND RESCISSION OF CONTRACTS. 
Section 8726. When Contract May Be Revised. 


8727. Presumption as to Intent of Parties. 

8728. Principles of Revision. 

8729. Enforcement of Revised Contract. 

8730. When Rescission May Be Adjudged. 

8731. Rescission for Mistake. 

8732. Court May Require Party Rescinding to Do Equity. 


8726. When contract may be revised. When, through fraud or a 
mutual mistake of the parties, or a mistake of one party, which the other 
at the time knew or suspected, a written contract does not truly express. 
the intention of the parties, it may be revised on the application of a party 
agerieved, so as to express that intention, so far as it can be done with- 
out prejudice to rights acquired by third persons, in good faith and for 
value. 


History: En. Sec. 4430, Civ. C. 1895; 
re-en. Sec. 6108, Rev. C. 1907. Cal. Civ. C. 
Sec. 3399. Field Civ. C. Sec. 1899. 


In an action to reform a contract, the 
complaint should allege some mistake in 
the making of the contract, or some mis- 
take or inadvertence in reducing its terms 
to writing. Gaffney Mercantile Co. v. 
Hopkins, 21 Mont. 13, 16, 52 Pac. 561. 

Cited or applied as section 4430, Civil 
Code, in Hogan v. Kelly, 29 Mont. 485, 


8727. Presumption as to intent of parties. 


488, 75 Pac. 81; as section 6108, Revised 
Codes, in Baum v. Northern Pacifie Ry. 
Co., 55 Mont. 219, 223, 175 Pac. 872. 


Mistakes constituting grounds for re- 
formation of contracts, see notes in 117 
A. 8. R. 227; 3 Ann. Cas. 444; 19 Ann. 
Cas. 343. 

Mistake of law as to effect of instru- 
ment or contract as ground for reforma- 
ane see notes in 28 L. R. A. (N. S.) 785, 


For the purpose of revis- 


ing a contract, it must be presumed that all the parties thereto intended to 
make an equitable and conscientious agreement. 


History: En. Sec. 4431, Civ. C. 1895; re-en. Sec. 6109, Rev. C. 1907. 


Sec. 3400. Field Civ. C. Sec. 1900. 


Cal. Civ. C. 
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8728. Principles of revision. In revising a written instrument, the 
court may inquire what the instrument was intended to mean, and what 
were intended to be its legal consequences, and is not confined to the 
inquiry what the language of the instrument was intended to be. 


History: En. Sec. 4432, Civ. C. 1895; Codes, in Parchen y. Chessman, 53 Mont. 
re-en. Sec. 6110, Rev. C. 1907. Cal. Civ. C. 430, 437, 164 Pace. 531. 
Sec. 3401. Field Civ. C. Sec. 1901. 


Power of court to reform contract as 
Cited or applied as section 6110, Revised extending to insertion of new provisions, 
see note in Ann. Cas. 1914D, 227. 
8729. Enforcement of revised contract. A contract may be first 
revised and then specifically enforced. 


History: En Sec. 4433, Civ. C. 1895; re-en. Sec. 6111, Rev. C. 1907. Cal. Civ. C. 
Sec. 3402. Field Civ. C. Sec. 1902. 


8730. When rescission may be adjudged. The rescission of a written 
contract may be adjudged, on the application of a party aggrieved: 

1. In any of the cases mentioned in section 7565; or, 

2. Where the contract is unlawful, for causes not apparent upon its 
face, and the parties were not equally in fault; or, 

3. When the public interest will be prejudiced by permitting it to 
stand. 


Related section: 7624. Cited or applied as section 6112, Revised 
History: En. Sec. 4440, Civ. C. 1895; ~-Codes, in Brundy vy. Canby, 50 Mont. 454, 
re-en. Sec. 6112, Rev. C. 1907. Cal. Civ. C. 472, 148 Pac. 315. 
Sec. 3406. Field Civ. C. Sec. 1903. 


8731. Rescission for mistake. Rescission cannot be adjudged for mere 
mistake, unless the party against whom it is adjudged can be restored to 
substantially the same position as if the contract had not been made. 


History: En. Sec. 4441, Civ. C. 1895; this section and section 7567, is equitable, 
re-en. Sec, 6113, Rev. C. 1907. Cal. Civ. C. and requires merely that the party against 
Sec. 3407. Field Civ. C. Sec. 1904. whom rescission is adjudged shall be no 
worse off than before the contract. Brundy 


The whole doctrine of restoration under v. Canby, 50 Mont. 454, 477, 148 Pac. 315. 


8732. Court may require party rescinding to do equity. On adjudg- 
ing the rescission of a contract, the court may require the party to whom 
such relief is granted to make any compensation or restoration to the 
other which justice may require. 


History: En. Sec. 4442, Civ. C. 1895; re-en. Sec. 6114, Rev. C. 1907. Cal. Civ. C. 
Sec. 3408. Field Civ. C. Sec. 1905. 


CHAPTER 15. 
SPECIFIC RELIEF—CANCELLATION OF INSTRUMENTS. 


Section 8733. When Cancellation May Be Ordered. 
8734. Instrument Obviously Void. 
8735. Cancellation in Part. 

8733. When cancellation may be ordered. A written instrument, in 
respect to which there is a reasonable apprehension that if left outstand- 
ing it may cause serious injury to a person against whom it is void or 
voidable, may, upon his application, be so adjudged, and ordered to be 
delivered up or canceled. 


History: En. Sec. 4450, Civ. C. 1895; To justify the cancellation of an instru- 
re-en. Sec. 6115, Rev. C. 1907. Cal. Civ. C. ment under this and the next succeeding 
Sec. 3412. Field Civ. C. Sec. 1906. section, the plaintiff must show that in- 
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jury may result to him if the instrument 
is left outstanding; the court cannot inter- 
fere if the instrument is invalid, and its 
invalidity appears directly or construc- 
tively upon its face. Hicks v. Rupp, 49 
Mont. 40, 44, 140 Pae. 97. 

Where real estate is sold under a deed 
warranting title against encumbrances, 
the grantor may, after he has parted with 
title, maintain suit to have a mortgage, 
placed on record after he became the 
owner and of the existence of which he 
was unaware, canceled of record. Kersten 
v. Coleman, 50 Mont. 82, 86, 144 Pac. 1092. 


PREVENTIVE RELIEF. 


(Part. ViVvit 


The rule, that in a suit to remove a par- 
ticular cloud from the plaintiff’s title, the 
facts showing that title and the existence 
and invalidity of the instrument or record 
sought to be eliminated as a cloud are 
essential parts of the plaintiff’s cause of 
action, and must be alleged in the bill, is 
the same in respect of suits to remove 
clouds under this section, as distinguished 
from suits to quiet title under section 9479. 
Hopkins vy. Walker, 244 U.S. 486, 490. 

Cited or applied as section 4450, Civil 
Code, in Merk v. Bowery. Min. Co., 31 
Mont. 298, 309, 78 Pac. 519. 


8734. Instrument obviously void. An instrument, the invalidity of 


which is apparent upon its face, or upon the face of another instrument 
which is necessary to the use of the former in evidence, is not to be 
deemed capable of causing injury, within the provisions of the last section. 


History: En. Sec. 4451, Civ. C. 1895; 
re-en. Sec. 6116, Rev. C. 1907. Cal. Civ. C. 
Sec. 3413. Field Civ. C. Sec. 1907. 


Cited or applied as section 6116, Revised 
Codes, in Hicks vy. Rupp, 49 Mont. 40, 44, 
140 Pae. 97. 


8735. Cancellation in part. Where an instrument is evidence of differ- 
ent rights or obligations, it may be canceled in part, and allowed to stand 


for the residue. 


History: En. Sec. 4452, Civ. C. 1895; re-en. Sec. 6117, Rev. C. 1907. Cal. Civ. C. 


Sec. 3414. Field Civ. C. Sec. 1908. 


CHAPTER 16. 
PREVENTIVE RELIEF—INJUNCTIONS. 


Section 8736. 


Preventive Relief—How Granted. 


8737. Injunctions—How Regulated. 


8736. Preventive relief—How granted. Preventive relief is granted 


by injunction, provisional or final. 


History: En. Sec. 4460, Civ. C. 1895; re-en. Sec. 6118, Rev. C. 1907. 


Sec. 3420. Field Civ. C. Sec. 1909. 


Cal. Civ. C. 


8737. Injunctions—How regulated. Injunctions are regulated by the 


Code of Civil Procedure. 


History: En. Sec. 4461, Civ. C. 1895; 
re-en. Sec. 6119, Rev. C. 1907. Cal. Civ. C. 
Sec. 3421. Field Civ. C. Sec. 1910. 


Note.—The word “provisional” has been 


omitted from the above section in this 
code and sections 6120 and 6121, Revised 
Codes 1907, have been transferred to the 
Code of Civil Procedure. 
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MAXIMS OF JURISPRUDENCE, 


[8738-8742 


PART VII. 
MAXIMS AND GENERAL PROVISIONS, Chap. 1 and 2. 


Chapter 1. Maxims. 


2. Definitions and General Provisions. 


CHAPTER 1. 
MAXIMS. 
Sections 8738 to 8772. 


8738. The maxims of jurisprudence hereinafter set forth are intended 
not to qualify any of the foregoing provisions of this code, but to aid in 


their just application. 


History: En. Sec. 4600, Civ. C. 1895; re-en. Sec. 6177, Rev. C. 1907. Cal. Civ. C. 


Sec. 3509. Field Civ. C. Sec. 1964. 


8739. When the reason of a rule ceases, so should the rule itself. 


History: En. Sec. 4601, Civ. C. 1895; 
re-en. Sec. 6178, Rev. C. 1907. Cal. Civ. C. 
Sec. 3510. Field Civ. C. Sec. 1965. 


Where a judge, other than the one who 
presided at the trial, passes upon a motion 
for a new trial, the same presumption 
does not attach, on appeal, to his ruling; 
this section and the next succeeding sec- 


tion apply. Gibson v. Morris State Bank, 
49 Mont. 60, 72, 140 Pac. 76. 

Cited or applied as section 6178, Revised 
Codes, in State ex rel. Jerry v. District 
Court, 57 Mont. 328, 331, 188 Pac, 365; 
State v. Vandervoort, 57 Mont. 540, 547, 
189 Pace. 764; Morgan vy. Butte Central 
Min. Co., 58 Mont. 633, 640, 194 Pac. 496. 


8740. Where the reason is the same, the rule should be the same. 


History: En. Sec. 4602, Civ. C. 1895; 
re-en. Sec. 6179, Rev. C. 1907. Cal. Civ. C. 
Sec. 3511. Field Civ. C. Sec. 1966. 


A bona fide purchaser of property for 
value from a pledgee of the same, who 
sold it in violation of the pledge, succeeds 
to all the rights of the pledgee, and under 
this section, which makes the rule the same 
when the reason is the same, a purchaser 


8741. 


from a chattel mortgagee will likewise 
succeed to the rights of his grantor with 
respect to the property purchased, on the 
principle of subrogation, although there is 
no contract of assignment between him 
and his grantee. Potter v. Lohse, 31 Mont. 
GUO (Pace, 

Cited or applied as section 6179, Revised 
Codes, in Gibson v. Morris State Bank, 
49 Mont. 60, 72, 140 Pac. 76. 


One must not change his purpose to the injury of another. 


History: En. Sec. 4603, Civ. C. 1895; re-en. Sec. 6180, Rev. C. 1907. Cal. Civ. ©. 


Sec. 3512. Field Civ. C. Sec. 1967. 


8742. 
his benefit. 
vened by a private agreement. 


History: En. Sec. 4604, Civ. C. 1895; 
re-en. Sec. 6181, Rev. C. 1907. Cal. Civ. C. 
Sec. 3513. Field Civ. C. Sec. 1968. 


A provision in a note that it is nego- 
tiable at a particular bank is not a waiver 
of the effect of a stipulation for payment 
of attorney’s fees in case of suit, which 
under other statutory provisions, renders 


Any one may waive the advantage of a law intended solely for 
But a law established for a public reason cannot be contra- 


the note non-negotiable. Stadler v. First 
National Bank, 22 Mont. 190, 204, 56 Pace. 
shale 

The right to require the sureties on the 
undertaking on appeal to justify is .per- 
sonal to the exceptant, and may therefore 
be waived by him. Bush v. Baker, 46 
Mont. 535, 545, 129 Pac. 550. 

The prior right conferred upon those 
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most interested in an estate to administer 
it may be waived. In re Blackburn’s 
Estate, 48 Mont. 179, 188, 137 Pace. 381. 

A stipulation in a contract, waiving the 
benefit of the statute of limitations, is 
binding for a reasonable time; at least 
until the expiration of an additional 
period equal to that prescribed by the 
statute for the particular cause of action. 
Parchen v. Chessman, 49 Mont. 326, 335, 
142 Pac. 631. 

This section does not prescribe the time 
when nor the mode by which the waiver 
may be made effective, nor does it impose 
any restriction or limitation upon the 
right of waiver. It must therefore be 
assumed that the party desiring to waive 
his right is free to do so in any way and 
at any time he chooses. Parchen y. Chess- 
man, 49 Mont. 326, 335, 142 Pac. 631. 

Even as to the surviving husband or 
wife, the benefit of section 10083 may be 
waived, not only by express assent, but 
also by refusal or failure to claim, or by 
unreasonable delay in claiming, the advan- 
tage given by that section. Melzner v. 
Trucano, 51 Mont. 18, 24, 149 Pac. 365. 

The party intending to move for a new 
trial may waive formal notice of entry of 
judgment and serve his notice of inten- 
tion without it. State ex rel. Brown v. 
District Court, 55 Mont. 158, 161, 174 Pae. 
601. 


8743. One must so use his own 
rights of another. 


History: En. Sec. 4605, Civ. C. 1895; 
re-en. Sec. 6182, Rev. C. 1907. Cal. Civ. C. 
Sec. 3514. Field Civ. C. Sec. 1969. 


An appropriator of an upper water 
right who, in a contract to deliver it to a 
lower owner of land at a certain place, 
has reserved the right to use the water 
for placer mining purposes, acquires no 
title to the water itself, or any right to 
pollute the water to any greater extent 
than is permitted by law. JMincoln v. 
Rodgers, 1 Mont. 217, 221; Nelson v. 
O’Neal, 1 Mont. 284, 286; Fitzpatrick v. 
Montgomery, 20 Mont. 181, 187, 50 Pae. 
416; Chessman v. Hale, 31 Mont. 577, 583, 
584, 79 Pac. 254. 

Flood waters of a river, which become 
severed from the main current, still form 
a part of the river, and may not be ob- 
structed by a railroad company by a fill 
along its right of way without openings, 
so as to injure the property of another. 
Fordham v. Northern Pacific Ry. Co., 30 
Mont. 421, 432, 76 Pac. 1040. See Wine v. 
Northern Pacific Ry. Co., 48 Mont. 200, 
207, 136 Pac. 387; Eastern Oregon Land 
Co. v. Willow River L. & I. Co., 201 Fed. 
203. 

The maxim of jurisprudence announced 
in this section is a principle of substantive 


MAXIMS OF JURISPRUDENCE. 


[Part VIL 


A party may waive the benefit of the 
statute of limitations, either before or 
after the expiration of the prescribed 
limit, not only by either of the acts men- 
tioned in section 9062, but also by express 
agreement based upon a_ consideration, 
though made contemporaneously with, and 
as a part of, the principal agreement or 
obligation out of which the action has 
arisen. Parchen v. Chessman, 49 Mont. 
326, 335, 142 Pac. 631. See Shea v: 
North-Butte Min. Co., 55 Mont. 522, 536, 
179 Pac. 499. 

An employee may waive the advantage 
of any provision of law that was intended 
solely for his benefit, so long as the waiver 
does not violate public policy. Shea v. 
North-Butte Min. Co., 55 Mont. 522, 535, 
179 Pac. 499. 

Under this section one may waive, by 
implication or by agreement, the advan- 
tage of a law intended solely for his bene- 
fit. Anaconda Copper Min. Co. v. Ravalli 
County et al., 56 Mont. 530, 186 Pac. 3382. 

Cited or applied as section 4604, Civil 
Code, in Bullard v. Smith, 28 Mont. 387, 
399, 72 Pac. 761; as section 6181, Revised 
Codes, in Washoe Copper Co. v. Hickey, 
46 Mont. 363, 366, 128 Pac. 584; Bush yv. 
Baker, 46 Mont. 535, 545, 129 Pae. 550; 
Stair v. Lunke, 56 Mont. 130, 133, 180 
Pac. 569. 


rights as not to infringe upon the 


law, peculiarly applicable to equity actions. 
Quinlan v. Calvert, 31 Mont. 115, 119, 
77 Pac. 428. 

One who has a prior right to the use 
of the waters of one creek cannot let 
those waters run to waste, and use the 
full amount of his appropriation of the 
waters of another creek to the detriment 
of a junior appropriator on the latter 
creek. Norman v. Corbley, 32 Mont. 195, 
205, 79 Pac. 1059. 

The doctrine of the maxim, sic utere 
tuo ut alienum non laedas, is not incon- 
sistent with the rule of law that a man 
may use his own property as he pleases, 
for all purposes for which it is adaptable, 
without being answerable for the conse- 
quences, if he is not an active agent in 
designedly causing injury, if he does not 
ereate a nuisance, or if he exercises due 
care and caution to prevent injury. Flem- 
ing v. Lockwood, 36 Mont. 384, 388, 389, 
92 Pac. 962. 

A landowner who lets a contract for the 
repair of a skylight on the roof of his 
building is liable for damages caused by 
the negligent leaving of waste material on 
the roof in such manner that it was blown 
off and injured a near-by building, irre- 
spective of whether or not the contractor 
was required to remove such waste ma- 
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terial A. M. Holter Hardware Co. v. Application of maxim sic utere tuo ut 
Western Mtg. ete. Co., 51 Mont. 94, 99, alienum non laedas to injuries by blasting, 
149 Pac. 489. see note in 6 L. R. A. (N. 8.) 570. 


8744. He who consents to an act is not wronged by it. 


History: En. Sec. 4606, Civ. C. 1895; Volenti non fit injuria as a defense to 
re-en. Sec. 6183, Rev. C. 1907. Cal. Civ. C. actions by injured servants, see note in 
Sec. 3515. Field Civ. C. Sec. 1970. 47 L. R. A. 161. 


8745. Acquiescence in error takes away the right of objecting to it. 


History: En. Sec. 4607, Civ. C. 1895; re-en. Sec. 6184, Rev. C. 1907. Cal. Civ. C. 
Sec. 3516. Field Civ. C. Sec. 1971. 


8746. No one can take advantage of his own wrong. 


History: En. Sec. 4608, Civ. C. 1895; not consenting. Postal Telegraph-Cable 
re-en. Sec. 6185, Rev. C. 1907. Cal. Civ. C. Co. v. Nolan, 53 Mont. 129, 136, 162 Pac. 
Sec. 3517. Field Civ. C. Sec. 1972. 169. 

Cited or apphed as section 6185, Revised 

A telegraph company cannot urge the Codes, in Butte Miners’ Union v. City of 
public character of its business as a justi- Butte, 58 Mont. 391, 401, 194 Pac. 149. 
fication for its trespass, when, without 
first resorting to eminent domain proceed- How far maxim as to taking advantage 
ings, it erects poles on, and strings its of one’s own wrong is abrogated by stat- 
wires across, private property, the owner ute, see note in 25 L. R. A. 564. 


8747. He who has fraudulently dispossessed himself of a thing may 
- be treated as if he still had possession. 


History: En. Sec. 4609, Civ. C. 1895; re-en. Sec. 6186, Rev. C. 1907. Cal. Civ. C. 
Sec. 3518. Field Civ. C. Sec. 1973. 


8748. He who can and does not forbid that which is done on his 
behalf is deemed to have bidden it. 


History: En. Sec. 4610, Civ. C. 1895; re-en. Sec. 6187, Rev. C. 1907. Cal. Civ. C. 
Sec. 3519. Field Civ. C. Sec. 1974. 


8749. No one should suffer for the act of another. 


History: En. Sec. 4611, Civ. C. 1895; re-en. Sec. 6188, Rev. C. 1907. Cal. Civ. C. 
Sec. 3520. Field Civ. C. Sec. 1975. 


8750. He who takes the benefit must bear the burden. 


History: En. Sec. 4612, Civ. C. 1895; re-en. Sec. 6189, Rev. C. 1907. Cal. Civ. C. 
Sec. 3521. Field Civ. C. Sec. 1976. 


8751. One who grants a thing is presumed to grant also whatever is 
essential to its use. 


History: En. Sec. 4613, Civ. C. 1895; re-en. Sec. 6190, Rev. C. 1907. Cal. Civ. C. 
Sec. 3522. Field Civ. C. Sec. 1977. 


8752. For every wrong there is a remedy. 


History: En. Sec. 4614, Civ. C. 1895; re-en. Sec. 6191, Rev. C. 1907. Cal. Civ. C. 
Sec. 3523. Field Civ. C. Sec. 1978. 


8753. Between those who are equally in the right, or equally in the 
wrong, the law does not interpose. 


History: En. Sec. 4615, Civ. C. 1895; Cited or applied as section 6192, Revised 
re-en. Sec. 6192, Rev. C. 1907. Cal. Civ. C. Codes, in Melville v. Butte-Balaklava Cop- 
Sec. 3524. Field Civ. C. Sec. 1979. per Co., 47 Mont. 1, 7, 130 Pace. 441. 
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MAXIMS OF JURISPRUDENCE. 


[Part VII 


8754. Between rights otherwise equal, the earliest is preferred. 


History: En. Sec. 4616, Civ. C. 1895; 


re-en. Sec. 6193, Rev. C. 1907. Cal. Civ. C. 


Sec. 3525. Field Civ. C. Sec. 1980. 


8755. No man is responsible for that which no man can control. 
History: En. Sec. 4617, Civ. C. 1895; re-en. Sec. 6194, Rev. C. 1907. 


Sec. 3526. Field Civ. C. Sec. 1981. 


8756. 
rights. 


History: En. Sec. 4618, Civ. C. 1895; 
re-en. Sec. 6195, Rev. C. 1907. Cal. Civ. C. 
Sec. 3527. Field Civ. C. Sec. 1982. 


The maxim enunciated in this section 
was applied in a case where the plaintiff, 
knowing of the defendant’s adverse claim 
to the property in controversy, remained 
silent for twelve years and offered no 
.explanation for the delay in bringing suit. 
Kavanaugh y. Flavin, 35 Mont. 133, 137, 
88 Pac. 764. 

Where a claimant of land permitted 


Qui prior est in tempore, potior est in 
jure as applied to rights of different 
assignees, see note in 66 L. R. A. 774. 


Cal. Civ. C. 


The law helps the vigilant, before those who sleep on their 


thirty years to elapse before he seriously 
attempted to enforce his claim, and dur- 
ing that time the value of the land had 
increased more than a hundredfold, and 
innocent third parties without notice of 
his claim had purchased portions thereof 
and expended time and money in their 
improvement, he was guilty of such laches 
in prosecuting his alleged right as to 
make this maxim applicable. Kimes v. 
Northern Pacific Ry. Co., 49 Mont. 573, 


576, 144 Pac. 156. 


8757. The law respects form less than substance. 
History: En. Sec. 4619, Civ. C. 1895; re-en. Sec. 6196, Rev. C. 1907. Cal. Civ. C. 


Sec. 3528. Field Civ. C. Sec. 1983. 


8758. That which ought to have been done is to be regarded as done, 
in favor of him to whom, and against him from whom, performance is due. 


History: En. Sec. 4620, Civ. C. 1895; re-en. Sec. 6197, Rev. C. 1907. 


Sec. 3529. Field Civ. C. Sec. 1984. 


Cal. Civ. C. 


8759. That which does not appear to exist is to be regarded as if it 


did not exist. 


History: En. Sec. 4621, Civ. C. 1895; re-en. Sec. 6198, Rev. OC. 1907. Cal. Civ. CO. 


Sec. 3530. Field Civ. C. Sec. 1985. 


8760. The law never requires impossibilities. 


History: 
Sec. 3531. Field Civ. C. Sec. 1986. 


En. Sec. 4622, Civ. C. 1895; re-en. Sec. 6199, Rev. C. 1907. 


Cal. Civ. C. 


8761. The law neither does nor requires idle acts. 


History: En. Sec. 4623, Civ. C. 1895; 
re-en. Sec. 6200, Rev. C. 1907. Cal. Civ. C. 
Sec. 3532. Field Civ. C. Sec. 1987. 


Cited or applied as section 6200, Revised 


8762. The law disregards trifles. 


History: En. Sec. 4624, Civ. C. 1895; 
re-en. Sec. 6201, Rev. C. 1907. Cal. Civ. C. 
Sec. 3533. Field Civ. C. Sec. 1988. 


To constitute actionable fraud, the rep- 


Codes, in Parchen v. Chessman, 49 Mont. 
326, 340, 142 Pac. 631; Montana Livestock 
Co. v. Stewart, 58 Mont. 221, 227, 190 Pace. 
985. 


resentations must relate to material facts, 
upon the theory that “the law disregards 
trifles.” Stillwell v. Rankin, 55 Mont. 
130, 136, 174 Pac. 186. 


8763. Particular expressions qualify those which are general. 


History: En. Sec. 4625, Civ. C. 1895; re-en. Sec. 6202, Rev. C. 1907. 


Sec. 3534. Field Civ. C. Sec. 1989. 


Cal, Civ. C. 
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8764. Contemporaneous exposition is in general the best. 


History: En. Sec. 4626, Civ. C. 1895; re-en. Sec. 6203, Rev. C. 1907. Cal. Civ. C. 
Sec. 3535. Field Civ. C. Sec. 1990. 


8765. The greater contains the less. 


History: En. Sec. 4627, Civ. ©. 1895; re-en. Sec. 6204, Rev. C. 1907. Cal. Civ. C. 
Sec. 3536. Field Civ. C. Sec. 1991. ; 


8766. Superfluity does not vitiate. 


History: En. Sec. 4628, Civ. C. 1895; re-en. Sec. 6205, Rev. C. 1907. Cal. Civ. OC. 
Sec. 3537. Field Civ. C. Sec. 1992. 


8767. That is certain which can be made certain. 


History: En. Sec. 4629, Civ. C. 1895; Cited or applied as section 6206, Revised 
re-en. Sec. 6206, Rev. C. 1907. Cal. Civ. C. Codes, in Myrick v. Peet, 56 Mont. 13, 26, 
Sec. 3538. Field Civ. C. Sec. 1993. 180 Pac. 574; State ex rel. Lyman v. 


Stewart, 58 Mont. 1, 7, 190 Pac. 129. 


8768. Time does not confirm a void act. 


History: En. Sec. 4360, Civ. C. 1895; re-en. Sec. 6207, Rev. C. 1907. Cal. Civ. C. 
Sec. 3539. Field Civ. C. Sec. 1994. 


8769. The incident follows the principal, and not the principal the 


incident. 
History: En. Sec. 4631, Civ. C. 1895; re-en. Sec. 6208, Rev. C. 1907. Cal. Civ. C. 
Sec. 3540. Field Civ. C. Sec. 1995. 


8770. An interpretation which gives effect is preferred to one which 


makes void. 
History: En. Sec. 4632, Civ. C. 1895; re-en. Sec. 6209, Rey. C. 1907. Cal. Civ. C. 
Sec. 3541. Field Civ. C. Sec. 1996. 


8771. Interpretation must be reasonable. 
History: En. Sec. 4633, Civ. C. 1895; re-en. Sec. 6210, Rev. C. 1907. Cal. Civ. C. 
Sec. 3542. Field Civ. C. Sec. 1997. 


8772. Where one of two innocent persons must suffer by the act of a 
third, he, by whose negligence it happened, must be the sufferer. 


History: En. Sec. 4634, Civ. C. 1895; Cited or applied as section 6211, Revised 
re-en. Sec. 6211, Rev. C. 1907. Cal. Civ. C. Codes, in Daly v. Kelley, 57 Mont. 306, 187 
Sec. 3543. Field Civ. C. Sec. 1998. Pac. 1022, 
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8773. When this code takes effect. 


DEFINITIONS AND GENERAL PROVISIONS. 


[Part VII 


This code takes effect at twelve 


o’clock noon on the first day of July, 1895. 


History: En. Sec. 4650, Siv. C. 1895; 
re-en. Sec. 6212, Rev. C. 1907. Cal. Civ. C. 
Sec. 2. 


Cited or applied as section 4650, Civil 
Code, in Bullard y. Smith, 28 Mont. 387, 
397, 72 Pac. 761. 


8774. Provisions similar to existing laws—How construed. The pro- 
visions of this code, so far as they are substantially the same as existing 
statutes or the common law, must be construed as continuations thereof, 


and not as new enactments. 


History: En. Sec. 4653, Civ. C. 1895; 
re-en. Sec. 6215, Rev. C. 1907. Cal. Civ. C. 
Sec. 5. 


Cited or applied as section 4653, Civil 
Code, in Northwestern Mut. Life Ins. Co. 
v. Lewis and Clark County, 28 Mont. 484, 
495, 72 Pac. 982; as section 6215, Revised 


Codes, in Cummings v. Reins Copper Co., 
40 Mont. 599, 620, 107 Pac. 904; In re 
Beck’s Estate, 44 Mont. 561, 580, 121 Pae. 
784, 1057. 

Cited or applied as section 6215, Revised 
Codes, in Northam v. Casualty Co. of 
America, 177 Fed. 981, 984. 


8775. Actions, etc., not affected. No action or proceeding commenced 


before this code takes effect, and 
provisions. 


History: En. Sec. 4654, Civ. C. 1895; 
re-en. Sec. 6216, Rev. C. 1907. Cal. Civ. C. 
Sec. 6. 


8776. Meaning of words. 


no right accrued, is affected by its 


Cited or applied as section 4654, Civil 
Code, in Menard v. M. G. Ry. Co., 22 
Mont. 340, 349, 56 Pac. 592. 


Whenever the meaning of a word or phrase 


is defined in any part of this code, such definition is applicable to the 
same word or phrase wherever it occurs, except where a contrary inten- 


tion plainly appears. 


History: En. Sec. 4661, Civ. C. 1895; 
re-en. Sec. 6223, Rev. C. 1907. Field Civ. 
C. Sec. 2000. 


Cited or applied as section 6223, Re- 
vised Codes, in Pittsmont Copper Co. v. 
O’Rourke, 49 Mont. 281, 292, 141 Pac. 849. 


8777. Third persons. The words ‘‘third person,’’ as used in this code, 
include all who are not parties to the obligations or transactions concern- 


ing which the phrase is used. 


History: En. Sec. 4663, Civ. C. 1895; re-en. Sec. 6225, Rev. C. 1907. 


8778. Usage, what constitutes. 


Usage, within the.meaning of this 


code, is a reasonable and lawful public custom concerning the transactions 
of the same nature as those which are to be affected thereby, existing at 
the place where the obligation is to be performed, and either known to 
the parties, or so well established, general, and uniform, that they must 
be presumed to have acted with reference thereto. 


History: En. Sec. 4664, Civ. C. 1895; re-en. Sec. 6226, Rev. C. 1907. Field Civ. C. 
Sec. 2021. 


8779. Words ‘‘usual’’ and ‘‘customary.’’ The words ‘‘usual’’ and 
“‘customary,’’ as used in this code, mean ‘‘according to usage.”’ 


History: En. Sec. 4665, Civ. C. 1895; re-en. Sec. 6227, Rev. C. 1907. Field Civ. C. 
Sec. 2022. 
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[8780-8782 


8780. Notice, actual and constructive. Notice is: 
1. Actual—which consists in express information of a fact. 
2. Constructive—which is imputed by law. 


History: En. Sec. 4666, Civ. C. 1895; 
re-en. Sec. 6228, Rev. C. 1907. Cal. Civ. C. 


Sec. 18. Based on Field Civ. C. Secs. 
2009, 2010. ; 
8781. Constructive notice. 


Cited or applied as section 4666, Civil 
Code, in Trerise v. Bottego, 32 Mont, 244, 
ZeO iO Paew 1057. 


Every person who has actual notice of 


circumstances sufficient to put a prudent man upon inquiry as to a par- 
ticular fact has constructive notice of the fact itself, in all cases in which, 
by prosecuting such inquiry, he might have learned such facts. 


History: En. Sec. 4667, Civ. C. 1895; 
re-en. Sec. 6229, Rev. C. 1907. Cal. Civ. C. 
Sec. 19. Based on Field Civ. C. Sec. 2011. 


This section embodies an old rule of 
chancery. Trerise v. Bottego, 32 Mont. 


Evidence held insufficient to establish 
constructive notice in defendant city of 
an unrecorded grant of a portion of a 
water right made prior to its purchase of 
the entire right by defendant. Custer 
Con. Mines Co. v.. City of Helena, 52 


244, 248, 79 Pace. 1057. Mont. 35, 42, 156 Pac. 1090. 


8782. ‘‘Heretofore’’ and ‘‘hereafter,’’ meaning’ of. Whenever the term 
‘“‘heretofore’’ occurs in any statute, it shall be construed to mean any 
time previous to the day such statute shall take effect; and whenever the 
word ‘‘hereafter’’ occurs, it shall be construed to mean the time after 
the statute containing the term shall take effect. 

History: En. Sec. 4670, Civ. C. 1895; re-en. Sec. 6232, Rev. C. 1907. 
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AGENCY AND AGENTS 
For law governing agents of vari- 
ous insurance companies, see 
Insurance Corporations. ..6110-6354 


See also Partnership......... 7981-8059 
Actual agency defined............ 7932 
Agents 
appointment of.......4..--.+-- 7929 
appointment to be in writing, 
SRBNETN > SN Se Sab e Gero RE 19 
authority of 
actual authority defined...... 7946 
- construction of authority..... 7951 


AGENCY AND AGENTS (Continued) 
Agents (continued) 

damage for breach of war- 
TEIN Mane wie Go oOo oD Emer 

designation of, for service of 
process—See Process 

duty to conform to authority. 7801 

exceptions to general author- 


ME Vaoee Oe cays taal cis avers se obese, Siete 7952 
COUT MLO beac pare Sratpee net at otey es Seetele 7945 
general agent to receive price. 7955 
general or special........ 7930-7932 
necessary authority of ...... 7949 
ostensible authority defined... 7947 
power to disobey instruction, 

Vy ALOTIME or atstsueestavccer sere ok® Sintsrenth sen 7950 


special agent to receive price. 7956 
subject to other provisions of 


(COOGEE Naomi Geos cree 7970 
to persons having notice of 
MEstCICLLOMS Masteaata lets soho ogee. eke 7948 
to sell personal property, in- 
CLUES Mev atinsteme oe ue the) cas 7953 
to sell real property, includes 
WILLE Mae cick wie ciate ashok Stata ste 7954 
to sign negotiable instrument, 
NONWim SEO WSU seater uolon stl stetere sear 8426 
what authority may be con- 
POV TC Uiia ag dens) ot key cuntatenete 7934 
collecting agent, duty of........ 7803 


duty to keep principal informed. 7802 
liability for indorsement of nego- 


table instrument. stem ees 476 

may perform acts required of 

EIMNC ID aa cee tease a kets 7935 

not to defraud principal........ 7936 
provisions of code applicable to. 7970 
responsibility to third persons .. 7968 
to conform to their authority... 7801 
to keep principal informed...... 7802 
Wiel CeO CADACIUYG. )oratt culew ols. ctete 7970 
WiLKORUUE Vor AC bicnst ccs steed oRetcliete teres vel 7929 
LANG) Lene EHO OA CaS kes Oe ee be 7929 
Auctioneer’s authority over bid- 

UCT Mahe cunt sega cram tt epatate eee 90 
Auctioneer’s authority over seller. 7976 
Code provisions applicable to..... 7970 
Collecting agent, responsibility of. 7803 
Consideration unnecessary ....... 7938 
Create dy WOW ec aeehscee als! «aoe heie : 7937 
DMeMirdeU Gai ee fer tuate! ee tse ty Ma dee, 5,25 dA 7928 


Delegation of agent’s power, when. 7971 
Factor—See Factor .7805-7909-7978—7980 
Factor, ostensible authority of.... 7980 
Horm Oma Morityies eenaseades eS aier 7939 
General and special agents defined. 7930 
Insurance solicitor deemed agent 
CEUNOTND BU Viti iade wrise-t ie ce che os « 
Kindsrof agency so so.8 oy are cee. 7931 
Notice to agent, when to principal. 7959 
Obligation of agent to surrender 


HOMO TOAN: vos EA digs p big Gromer ae 7969 
Ostensible agency defined......... 7933 
Paninerrvacentetors trims. we cies, - 7997 
Principals 

how affected by agents’ acts 
webLlin PAUbhority sss. ices ec 7957 
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AGENCY AND AGENTS (Continued) 
Principals (continued) 
notice to agent, when notice to.. 7959 
obligation for acts under ostensi- 


blo “authority. coe cmw eee 7961 
obligation when agent exceeds 
authority eon soe cere. 7960 
responsibility for negligence of 
APOMT Oe siscuis te eit til lctstscate stele is 7965 
responsibility for wilful wrongs 
of Sagentie ann cet ier eee 7966 
rights of persons dealing without 
knowledge of agency......... 7963 
when bound by incomplete exe- 
CREVROM Ce ee mehr sib tsty fenton ie 7958 
when bound by instrument of 
ALONG erate eee veda eaters 7964 
when exclusive credit given to 
AO CNL pasate ail ate save eceaeme ne 7962 
Ratification 
TVOiWis VAC Ole stenstefensielviiets eiaje siete atone 7940 
not to work injury to third par- 
ULC eee ater ahehiyey me ot sola tie eee eae 7943 
of part of transaction.......... 7941 
rescission of, when: .. 2... 2.0... 7944 
VOI. WHEN 0! rai leita ana a ener 7942 
Responsibility of agent to third 
(DEESOUIS ite arctic etsote setae yest 7968 
Rights of persons dealing without 
knowledge of agency......... 7963 
Service without employment, con 
Gitionisy- Of siete ee eae cue eee 7810 
Subagent, represents principal, when 7973 
responsibility vot wens ee 7804 
Subagent, unauthorized employment 
GLE cia viele Wha eelgrass ane 7972 
Terminated, NON eteleleetratlastel 7974, 7975 
Termination, when coupled with in- 
GOLOSG ane toysrotohe avers wie esas eye. venererece 7975 
Warranty of authority by agent... 7967 


What acts may be done by agent.. 7935 
What authority may be conferred. 7934 


Who: may appoint. vine cesses as 7929 
AGISTERS 
Lien of 
COLEUS LAr ise ere cevae sate cet 8383 
disposal of proceeds........... 8385 
pniorcement of Lens... eens 8385 
notice to other lienholders...... 8383 
not to: be lost; when sits. <i. - 6 8386 
possession of property..:....... 8384 
sale of property by sheriff...... 8385 
AGREEMENTS 
See (Contractsrnis sede clarinet 7467-7580 
ScewObiieabionss cerry sae 7394-7466 
See! Salesic ccm sayy etecrenaclersens 7581-7631 
Not to transfer insurance policy, 
VOI vse Vera arp eer 8120 
Writing necessary, when.......... 7519 


AGRICULTURAL CORPORATIONS 
OR DISTRICTS 


See Co-operative Agricultural Cor- 
porations and Districts. ..6397—6427 


AGRICULTURAL LAND 
Leases for over ten years, when 
void 


Oe 


AGRICULTURAL MARKETING 
ACT 
See Co-operative Marketing Act. 
ySsatats “anew hice 6a od fa'eiada ahaa pee 6428-6449 
AGRICULTURAL SOCIETIES 
See also Co-operative Agricultural 
Corporations and Districts. 6397-6427 
Ho wsan corporate deerntte -ieteerer 6453 
AGRICULTURE, LABOR, AND IN- 
DUSTRY, DEPARTMENT OF 


Reports of co-operative marketing 
associations to commisisoner.. 6445 


ALIENATION 
Conditions restraining, when void. 6704 
Future interests suspending, void.. 6706 
How long may be suspended...... 6705 
Suspension of, by trust........... 6733 
CHAGTCIS rea LTS rte srensteuetstrilevenere 6732 
TISHiti, GO ee COMLE mierens suenel oatatcre eer 6715 
Widow’s right in lands alienated.. 5823 
ALIENS 
Inherit, when and how........... 7088 
ALIMONY 
See: DINOLCO in. ahs oetk ceeete 5769-5773 
ALLOWANCE 
ATIMOMY setae or utisus a edatewesaeusie ties 5769 
Support of wife and children on 
GEV OTCO,)Gierte omen are nee 5771 
ALLUVION 
Sees Accession c.n,+)-'ie al siciaethar 6819-6825 
ALTERATION 
See also Cancellation 
Contracts—See Contracts..... 7568-7572 
Fire insurance, increasing risk.8154, 8155 
Guarantor, exonerated by........ 8188 
Negotiable instruments, what con- 
SULLULOS Wh oye lers)c opelcte ctotatelenenl ones 8532 
OMOCt VOL care as vias oh iaate eet ee 8531 
ALTERNATIVE - 
See Obligations.......:...... 7409-7412 
AMBIGUITIES 
Contracts, how interpreted........ 7540 
Wills! how explainied. J 01.5: acu 7022 
AMENDMENT 
Articles of incorporation—See Cor- 
POTATIONS 4) j.k weeaa eek oe 5918-5929 
Location of mining claims—See 
, Mines and Mining....... 7372-7380 
ANIMALS 
Agisten’s: Lien SOR, Ji. oes es 8383-8386 
Care required of borrower........ 7705 
Damages for wrongful injuries to. 8693 
Domestic wproperty anise eee oes 6664 
Liability of railroads for killing— 
See Railroads. 7... 005s 6540-6550 
Lost animals, duty of finder. .7694-7700 
Obligation of depositary......... 7649 
Stallion-keeper’s lien—See Stal 
THOMSON caste ones eye Bray eth 8393-8395 


Wild animals subject to ownership. 6665 
ANNUAL ASSESSMENT WORK 

Mining claims, affidavit of per- 

LOTMAIES din’ tare « ainctas unison 
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ANNUAL STATEMENTS 
Of specific corporations 


accident insurance companies... 6252 
assessment life insurance com- 
PANIOS: Faye ce oes etal sl ale k where 6299 
banking corporations .......... 6071 
building and loan associations.. 6365 
cemetery associations ......... 6484 
co-operative marketing associa- 
ULON Spee rrctiayes aati cerca evans a3 6445 
domestic corporations .......... 6003 
liability of directors for fail- 
UTestO Ss yateeem ates we 6003 
foreign corporations .277.....-. 6654 
foreign fire insurance companies. 6151 
fraternal benefit societies ...... 6328 
insurance companies, publication 
Of Chai cy cucxouttebeterenthen serves, atthe 6120 


life insurance companies. ..6273, 6299 
mutual hail and farm insurance 


COMPANTCH M cearekrep Mcgee tie reucls) << 6181 
mutual rural insurance com- 
AMISH yeveee e sieve ofeWe tre ioleveeecet sass 6196 
PAL TOA a COMMMATILES Mere cicieiie <ie.e1 6522 
stock and mutual fire isnurance 
COMMAS eee rie opolereissysteyetet et eueta)s 6146 
SUL eLyAUCOIM Patt Csi. verso) cjete sere s!> 6214 
ANNUITY 
WOT Cg es macyeres tae So. areiaierta ac alei's stere ates 7051 
ANNULMENT 
Marriage—See Marriage..... 5728-5733 


ANTECEDENT OBLIGATIONS 
Consideration for promise to an- 
swer for debt of another, when. 8175 
ANTENUPTIAL AGREEMENTS 
Settlement in lieu of dower....... 
assent to, how expressed........ 


ANTENUPTIAL DEBTS 


Husband not liable for, of wife.... 5798 
APPLICATION 

Of general performance, how..... 7430 
APPORTIONMENT 

Compensation for hire............ 7740 

OUP ETERS 6 15 Bier oine ims cmminic.ceeenoweces 7423 

Easements in partition........... 6755 

Freightage according to distance.. 7841 

Freightage by contract........... 7839 
APPRAISEMENT 


Homesteads—See Homesteads. 6954-6960 
Stock on sale of corporate prop- 
erty—See Corporations. ..6006, 6007 


APPRENTICES 


Age to be inserted in indenture... 5894 


Annulment, when................ 5898 
Conditions in indenture .......... 5895 
Consent, by whom given.......... 5891 
County commissioners may bind 
ON, | VMs Wo pce oOo e One 5893 
Executors may bind out, when.... 5892 
Indenture 
causes, forvanmumlling’ 22. 1... sl. ot. 5898 
CONMMIUGLOMB MOla aa tnemieeicuels ore hotels ia! sit 5896 
epGSit Gl mater a se wel seis sm 5897 
duplicate, deposited with county 
OT es Rican iat tot So cheater ae 5899 
Minors may apprentice........... 5890 


APPROPRIATION 
Water—See Water and Water 
IRMA 65 cole Gino Cran cick 7093-7135 
APPURTENANCES 
See also Fixtures 
I) platNd: RELELEG: ie, stots we bags ick ava ate eld 6671 
ARBITRATION 
Agreement for, not specifically en- 
HOLCOO i Mistetveraaerersteis ole nie Seeks ve 8720 
Partner cannot submit to......... 7998 
ARTICLES OF INCORPORATION 
‘See Corporations for general law. 
Bb 8 bb dato thn Sadi: Ohm A Ri Ale 5904-5913 
See also Specific Titles 
Amendment of 
see) Corporations... 0... ce. . 5918-5929 
ES LIU eRe eve Pare ale wet eve atsy «15.9 S0aiaee a taa srs 6021 
Commissioner of insurance to ap- 
RON Game Sa ticiete svote sttheny atesehe aiouats 6129 


ASSESSMENT ACCIDENT INSUR- 
ANCE COMPANIES 
See Insurance Corporations. ..6237—6256 


ASSESSMENT LIFE INSURANCE 
COMPANIES 
See Insurance Corporations. . .6293-6304 
Contents of articles of incorpora- 


LOM Mais Maraletuine lava, be, Sarat S's eth 5906 
ASSESSMENTS 
By corporations—See Corporations. ; 
Bee a ‘OO cide dlaaed Gow ce dee ae ees 
ASSIGNMENT 
See Negotiable Instruments Law.. 
odio Bite tote NGM tenn neme aa aed 8401-8596 
See also Transfers 
Check operates as, when.......... 8596 
Dehispransters: Security as. ).s ost 8261 
Dower, by what law regulated.... 5829 


Effect on insurance policies—See 
TISMUSICHEGMAVOS) oe Sighs eve Sie aeie 8068-8160 


Partner cannot assign property ... 7998 
Recording assignment of mortgage 
not notice to mortgagor...... 8260 
release by assigmee.....:....... 8271 
ASSIGNMENTS FOR BENEFIT OF 
CREDITORS 
Assent of creditors to modification 
MIS COMSAT Yi Moles) cues elles esa eve aceon 8641 
Assignee 
BECOUMITNE Re Via tha se aie sg Searches 8637 
COMP CUSAULON me Ole. de eferslevere siete 8639 
AUDLES ROMO Ry ier ierMenacer Ai crests 8634 
judge may remove............. 8631 
not to dispose of estate, when.. 8631 
protected for what acts ........ 8640 
takes subject to what rights.... 8623 
Bondgot assignees... saee tise <s.. 8630, 8631 
cancellation of bond ........... 8631 
By corporation, how governed.... 8273 


Certain transactions not affected... 8614 


Corporations, how executed and 
pL ESSN GA Ours Aad ny 8273 
Debtor may execute, when........ 8612 
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ASSIGNMENT FOR BENEFIT OF 
CREDITORS (Continued) 
Discharge of assignee by court for 


MAYO OVA n Hea agate aco = 8631 
Exempt property, effect of assign- 
TENN .rals soi ere myo eRe emrede eee 8638 
Failure to record, effect of........ 8628 
Further security required, when.. 8636 
Insolvency, what constitutes...... 8613 
Instrument of assignment, contents 
OL saver ste ke oiefalin oy oO eRe Ce 8621 
compliance with act necessary.. 8622 
Inventory, contents of........... 8624 
piNb ATE prey ames ie an Puy 5 8626, 8627 
penalty for failure to file....... 8625 
V OLLMGALLOMG OF wasnales tne ictediaja tt 8625 
Joint and separate debts, prefer- 
OT COM OFM rte ets enone tier erneinhete 8619 
Modification of, by assent of cred- 
ULOTS nx gota eke evetnvestle eyelet os 8641 
Notice to be given to interested 
Parhies,: WHER eas. 8 cams a 8633 
Notice to creditors, how given.... 8632 
CONTENLS ToL rCla lm aac sme 8632 
Partner cannot make............. 7998 
Permits protest before maturity of 
TLOLE Ens wrasvateteat oh pelels.aieeeis eer 8565 
Powers of assignee before giving 
| Lou C Oar Ad gentniad oto doracios 8631 
Powers of court concerning....... 8635 
couduct of business...../4....- 8635 
payment of cereditors without 
Claims Midiah ok sbleiiimes ober 8635 
TEO PENNE MEStaLes pearl ey aeeiaee 8635 
Preference for wages, when....... 8616 
Preference must be absolute...... 8617 
Real property, by what law gov- 
GUNG ogomod uoomea boob does 8629 
Record of assignment......... 8626, 8627 
Rights not affected by preference. 8618 
Supplemental inventories ......... 8631 
NAGHIGE, SylMeitle Soc Gong oashcdebaoobE 8620 
Wages preferred claims, when . 8351 
What debts may be secured....... 8615 
ASSOCIATIONS 


Building and loan—See Building 
and Loan Associations... .6355—6374 
Cemetery—See Cemetery Associa- 


tiONS a. Weyseee tearm sil 6469-6502 
Co-operative—See Co-operative As- 
SOclations weer wrene ie cee e 6375-6396 


Co-operative agricultural—See Co- 
operative Agricultural Corpora- 
tions and Districts....... 6397-6427 

Co-operative marketing—See Co- 
operative Marketing Act.6428-6449 

Fraternal benefit—See Fraternal 
Benefit Societies......... 6305-6344 


ASSUMPTION OF RISK 
Rule, when abolished as to rail- 
roads 


ASYLUMS 
Adoption of children from........ 
ATTACHMENT 
See also Exemptions 
Benefits fraternal societies forbid- 
den 


6607 


eveereeereoeeoeeeecoe see eee 


Pe ee 


ATTACHMENT (Continued) 
Claim for wages on levy of—See 


WAS OSes cteis ettisisieleheetenrs 8354-8357 
Issue in actions to compel release 
of oil and gas leases......... 6903 
Tent of LOMmeer tia siete eeciteler fore: 8391 
Mortgaged personal property, pro- 
Cedurey fOr 2725 se oer, A oteio ees 8283 
Property exempt from—See Ex- 
exemptions 
Shares of stock of foreign corpora- 
CLOMS,@ wihlenlstecetoene aie eoete eee 6661 
Stock of co-operative associations 
eden git Bimo g SGI OOo Ob OBO t 6383 
ATTORNEY-GENERAL 
Duty 
enforce bank act ..... 6078, 6079, 6086 
enforce orders of railroad com- 
MISSIONS saci saueke ate heer 3806 
act as attormey for.2......0. 3802 
prosecute accident insurance com- 
panies; (wheny. Jie eoshs eee 6254 
prosecute assessment life insur- 
ance companies, when........ 6302 
when succession of property not 
claimed by aliens............ 7089 
Powers 
inquire into corporate existence. 6000 
ATTORNEYS 
For foreign insurance companies, 
how ‘designateds ssc. sence 6149 


ATTORNEYS’ FEES 
Allowance in actions for salaries 


OLPAWALESS WHEN ef tae eee 8352 
Allowance in actions to recover ex- 
cess railroad charges, when... 3808 


Recovery in actions for release of 


oil.and gas deases,.)... 00.05 6s 6903 
When taxed as costs in actions for 
killing: livestock). at ags a. ees 6544 
ATTORNEYS IN FACT 
Form of certificate of acknowledg- 
AMNGMEG! Fate deeaseh tates ale etesace ole 6917 


Form of execution of instruments. 6863 
Revocation of power to be recorded. 6937 


To satisfy mortgages, when....... 8271 
ATTORNMENT OF TENANT 

Unnecessary, whenayas. cs ska 6872 

Void sw ben, [th News a poten em aeeiee 7748 
AUCTIONEERS 

Authority over bidder... ......... To tad 

Authority over seller........25..¢ 7976 
AUCTIONS 

Memorandum of sales at.......... 7519 


Rules governing sales at—See Sales. 


Raa gttocieretatas in Sevea PHY as 7625-7631 
Sales at, for payment of storage 

CHAT Ses LA tagtnie Gree mee 7665 

of pledged property, at......... 8311 


AUDITOR, STATE 
Certain duties transferred to super- 


intendent of banks........... 6083 
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AUDITOR, STATE (Continued) 
Duties as ex-officio commissioner of 


BANKS AND BANKING (Continued) 


INSYTA HES: WL. cereal cooks 6110 
Licenses of insurance corporations. 
rear oUt tee eich Suny eee 6112, 6113 
Net value life insurance policies, 
diviye: LOmasc@entauaieys case crete es 62 
AUTHENTICATION 
Of marriage—See Marriage. ..5709-5723 
AUTHORITY 
Agents—See Agency ......... 7928-7956 
Parental, ceases, when ........... 5841 
AUTHORSHIP 
Eifect of publication ...is..0..... 6809 
Ownership of joint products...... 6807 
Products of the mind, ownership of. 6806 
Right of subsequent authors...... 6810 
Transfer of products of the mind.. 6808 
AVULSION 
Owner may reclaim land, when... 6821 
BADGE 
Railroad employees to wear....... 6563 
BAGGAGE 
Amount passenger is entitled to.. 7856 
SLA ER ees aah Siw dears errr eee en tre 7857 
Duty of carrier to receive......... 7856 
Duty of railroads to affix checks.. 6557 
Hotels, liability for—See Deposit 
CNA ENS as ee Paar rate oe 7673-7684 
How carried and delivered........ 7859 
Dnawilttyrot carrier foresee. «1. ce 7858 
Lien of hotels, ete., on and sale to 
satisfy—See Deposit ..... 7673-7684 
Sale of unclaimed baggage by 
Hotels pijerehe crest neste svacterws. cpstesel2 7676 
Dymrallcoads rca assert 7665-7672 
BAILMENT—See Deposit, Hiring, 
Loan, Pledge 
BANK EXAMINER 
See Banks and Banking ...... 6014-6109 
BANKING DEPARTMENT, STATE 
See Banks and Banking ...... 6070-6086 
BANKRUPTCY 
See Assignments for Benefit of 
Credicons mn iwapeeeties cr.) 8612-8641 
BANKS AND BANKING—(Includes 
banks, state, national and pri- 
vate, savings banks, trust and 
investment companies and state 
banking department) 
Acceptances, authority to deal in. 6087 
Advertisement of amount of capi- 
ale au lei) es anys tan gl: « eel 2 Aer ols» 6046 
Application for certificates to trans- 
ROEM URI CEA a a odie teas cies 6 32258 6021 
Articles of agreement, contents and 
PUTIN Meee ae eB coouske os4es de 'ei4, 6 ops 6021 
superintendent of banks to ex- 
AMAT we sea rapetets sae ele Tue es rend cee 6021 
Attorney-general, duties concern- 
Se ASN ae rere eRe, ie Ries 6078, 6079, 6086 


859 


Authority to deal in drafts and ac- 
ceptances 
Bank act 
designation 
SCOMEROL werteactel «fers joneelat stele a) -usataicne 
Bank examiner—See subtitle super- 
intendent of banks 
Bank notes—See Negotiable In- 
struments Law 
IDF eG gs IGOR Siamese bo RIO bot 
Banking department, state 
compensation of examiner and 


6087 


Ce 


ee et: erie, 6 © 1016) 6 @ 6 ele 6m ore 


Gli omiivech Gaghap se cone etiiane. 6070 
CINCOM. ON! 4 3b 6 ae mobo oduimia ee 6070 
deposits in insolvent bank, pen- 

Dlty POT Maka Ge a) st. cle ole «> = 6081 
deputies and clerks!... 2.5.5... - 6070 


duties and powers of examiner 


Git gM 2G hoe o 4d Sb oo on ced wean 6083 
examination by examiner of 

OW aio each tee oo Soe, TOMS 6083 
examiner to call for reports..... 6074 


expenses of examiner, payment 


Ol AAC, SPA Ae TALE Ey sea, ela 6080 
insolvency or impairment, pro- 

COSCINOS HOM) oles) to algemse aces 6078 
penalty 

for failure to make reports... 6076 

for false statements and en- 

LICK b PGES loa ein abenisicso-olc inc 6077 

for making and receiving de- 
posits in insolvent banks... 

Be iste Na coche ons eet ae 6081, 6082 
receiver, appointment of ....... 6079 
regulation of private banks by— 

See subtitle private banks 
repeal of former acts........... 6086 
Teports, confidential... 3.1... 6075 
reports and records of superin- 
WOLONG Ia his Ain Sipitid.o A blo nie bine 6084 
reports of declaration of divi- 
GOINGS) prec ccshe etait th ost fons, dees 2 6072 
reports to examiner of banks.... 6071 
State bankine fund, fees. .2... 3. 6085 
state examiner ex-officio superin- 
tFendentmrot poamlig yer saicg. ates: 6070 
Banks authorized to join national 
TREISMAN EC) ease heb iG 4 0. cojonate abeaeetoaar 6042 
Banks, defined and classified...... 6015 


Board of directors—See subtitle 
directors 
Bond issue, limit on amount....... 


Books with list of stockholders to 


bewkeptysce eis svssttis stthe werd 6047 
Borrowing money, limitations on. 6059 
Business, regulation by superin- 

tendenthor bam ks enw sade es 6043 
By-laws 

adoption and contents.......... 6029 
repeal or amendment, how...... 6029 
Capital stock 

AMOUNT mOkcmantorrs civ o's sy olle’ais ecsl alae 6023 
increase or decrease of......... 6030 
purchase or loan prohibited..... 6050 
COMDCHD Ally Weer he eit muna. 6044 

penalty for violation of act... 6044 
transfer, how effected.......... 6037 
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BANKS AND BANKING (Continued) 


Certificate of authorization 


duty of examiner of banks..... 6021 
regulation of issuance.......... 6021 
rejection conclusive.......:.... 6022 
Certificate of change from state to 
nationals batuicay.miuter etre 091 
Certificate of proceedings on change 
OF NAMES CLC: itienvelsearrerster ike 6034 
Certified checks, regulation of is- 
SUA CGY Ave nick sienetorelsyeteiel seleneteisiars © 6063 


Change from 
national to state bank, procedure. 6092 
state to national bank, procedure. 6088 
surrender of charter and reduc- 
tion of capital stock. ..6089, 6090 


Change of 
corporate name, certificate of pro- 
COCMIN GS Were scran titeress atereersiet sats 6034 
corporate name, how........... 6031 
corporate name, procedure for... 6033 
number of directors, certificate 
OLD PTOCECCIN O'S amrenielct. sels rerener 6034 
number of directors, procedure 
LOLS OM ot a Cran GIO GOO G0 Died Gos 33 
place of business, certificate of 
Proceedings a: tks reer 6034 


place of business, procedure for. 6033 
Checks, liability for nonpayment 


throushMerroritns seu. eer 6094 
Checks, liability for payment of 
forged or raised, when....... 6093 
Classification of banks........... 6015 
Collection of negotiable instru- 
Ments 7 Liabilaty vant heteroltene 6108 
Commercial banks 
amount of capital stock........ 6023 
Celine di Perna. areal ce renee 6017 
Conducting banking business, to 
Whom prohibited cpr smi. trniests 6043 
‘Camulativer Voting). scenic cre 6038 
Definition of terms..... 6015, 6017-6020 
Demand deposits emits east venta 6068 
IDeposiby by, WUNOT) aia ctoeai aries stot 6067 
Deposits 
DY: MMM OT. G/eeterysia ets ehevelors amie tometeve 6067 
demand and time defined....... 6068 
in insolvent banks, penalty for 

TE COLVAN OG ne aye onalerave,custel eres rereye 6081 
TORE G CNIS eso ogacunnoenon 6065 
trust deposits, how paid........ 6066 

Directors 
change in snumlb err Otaet taterteetlos 6026 

Ihow.p alt hOLUZed ceaveteveleie: sie icrerene: 6032 
election, Of) wr. te chaaer mittee rote 6038 
felonies, by, acts constituting... 6054 
fraudulent acts, penalty for..... 6054 
liability for failure to make re- 

POLY caysieicrotastuenrs is eiesoenieneioucueysiohe 6071 
meetings and minutes.......... 6028 
misdemeanors by, acts constitut- 

ING MATa ty veut ett eeinwe 6055 
must be stockholders........... 6027 
number, qualifications, oath, and 

GOV IISA A colelis ithe < leesycile arerotens eee 6025 
officers and employees.......... 6028 


BANKS AND BANKING (Continued) 
Directors (continued) 
personal liability on failure to 


make reports. . 0. .o8c- sess 6076 
POWCNS oe sew cies cm wile hoses ee etree 6028. 
purchase of obligations by, for- 

bid dene. stich tents ketene 6057 
sale of securities by, forbidden.. 6051 
secretary, election by.......... 6028. 
vacancies, how filled........... 6025. 

Disposition of acquired stock..... 6053. 
Dissolution of, how effected....... 6035 
Dividends, regulation of.........- 6048: 
report of declaration........... 6072 
Drafts, authority to accept....... 6087 
Due diligence defined ............ 6109: 
Elections, how conducted......... 6038 
cumulative balloting ........... 6038. 
PEO Ral CSig rst fareol lahat ekeaciesa Ler Eelemae 6038 


Examination by bank examiner.... 608 
False statements and entries, pen- 


BUG ME OD caste patecewe trust epenetale ote hopes 6077 
First meeting, calling of.......... 6024 
First meeting, penalty for failure 

$0 Hold 24 Vaio ok eee 24 
Foreign corporations authorized to 

do business! in state. ......... 6045 


Forged checks, liability for paying. 609 
Fraudulent acts by directors ot 


3 


Ou ike y Men A OIe dic Hata 6b o8 6054, 6055. 
Increase or decrease of capital 
stock, procedure for ......... 6033. 
Insolvency or impairment, proce- 
CUTE VOT.. as eedrsm iets .. 6078 
not to receive deposits, when. 
UE ad oiadih ous Rho dsecokwe se ckeeeaas 6081, 6082 
penalty for false statements.... 6082 
Interest, lawful rate......:...... 6064 
Investment company defined...... 6020 
Investment company, purposes of.. 6020 
JOINt GE POSLES +4). at ax-Peae ete melee eaees 6065: 


Letters of credit, authority to issue. 608 
Liability for forged or raised 
Checks sigs Seems det ere 
Liability of stockholders......... 
Liability on negotiable instruments 
forwarded for collection...... 
due diligence defined........... 
Limit of indebtedness allowed.... 
List of stockholders to be kept.... 
Loans 
limiibatiows OF .aah isnt ane se 
on capital stock prohibited..... 
regulation of, on real estate .... 


7 


6069 
6047 


6062 


to managing officer, regulation of. 6060 


Loss charged to surplus.......... 6048. 
Minors’ stock, how represented.... 6038 
deposits “bY rons «se tetas erie 6067 
Minute bookie: Sateas. ah ces eee 6028 
penalty for false entries in..... 6028 
Name, how changed ....7....0. 6s 6031 
Natiotal Danks {2 oc. ume stair 6031 

certificate of comptroller. of cur- 
rency as evidence..........+% 5915 
change from state to....... 6088-6092 
reorganization as state banks... 6092 

National reserve, banks empowered 
HOV JOLIN s WAL ew rte ae Siege noe coe 6042 


INDEX TO CIVIL CODE. 


BANKS AND BANKING (Continued) 
Number of persons necessary to 
form a corporation........... 60 


Officers—See also subtitle directors 


ONUMOrATIONGGL «5 tadeicn seas 6028 
fraudulent acts by ......... 6054, 6055 
personal profit from loans pro- 
THDUGEGs Setar chine see. 6055 
regulation of loans to..:........ 6060 
Overdrafts by officers and directors 
eZeid SORT sewn oar te a Oe ae .. 6055 
Penalty for couducting business 
WAVHOUG: PeriMatal Mads, e <5 «ists 6044 
Penalty for official misconduct.... 6054 
Penalty for violation of act....... 6086 
Place of business, how changed.... 6032 
Preferred stocks prohibited ...... 6023 
Presentment of negotiable instru- 
ments for payments...... 8482-8494. 
President, election of ....%....... 6028 
Private banks 
duty of state examiner on in- 
BOLMENEY.< oh wees cha earta tenet ee « 6101 
examiner, compensation and ex- 
JOKE) ANSLSISI Peep ch cao) amenenes es Red en 6105 
inspection by state examiner... 6097 
information confidential ...... 6098 
making false entries, penalty for. 6107 
mame, desiouation Of... ss vests. 6095 
penalty for failure of examiner 
bOn PeLhorme Ciutyjees mre cis. 's 6106 
property or assets required..... 6096 
receiver, compensation of....... 6104 
receiver, procedure for appoint- 
THUR. RETO OE Spe vOneLS Biba enon 
Teceiving deposits when insolvent, 
MeMAlt VeeLOT eng tc ie pemueger- wen eae 6107 
Teport by examiner of impair: 
TVET ROT PASSCUS 7 calls ilueis role str 100 
reports to state examiner....... 6099 
state examiner may take charge 
QE MEN LUCAN YA. av dn opalolere easeieiere MY 
state examiner to take charge of, 
WAHL S Wale Gays Corte tpo-cas DE CIRC Ola 6102 
Profits, how. calculated.’.......... 6061 
EEO SLGSMIS EUperitts recs. 05\t nols keel starencner esa 6038 
Purchase of assets by officers at 
discount prohibited ........... 6058 


Purchase of capital stock of other 
corporations, when authorized. 6053 
Purchase of obligations by officers 


BANKS AND BANKING (Continued) 


at discount prohibited....... 6057 
Purchase or loan of capital stock 
ORO DWOe ire etna orectchs eyelets 5050 
Real estate 
Linwitattonmo ft LOS ON) sy. 1c eletsl te 6062 
limitation of purchase and con- 
: MEW ATCO. xy ai sboiepa S15 2. cterere 6039, 6040 
Receiver, procedure and appoint- 
EATS E & cc gt OSCER OM ARON occ PEN ERR HO 6079 
Repeal of former acts... .%).... =. 6086 
Reports 
ROTMIACHEIAU Ge tbs. a 5 os oe 6 a'3 8 6075 
contents and publication........ 6071 
declaration of dividend......... 6072 
examiner to call for, when...... 6074 
penalty for failure to make..... 6076 
Mability vof directors.) <.. ss 6076 


Reports (continued) 
special reports to superintendent 


of banks, when.......... 6071-6073 
Reserve banks: 0002... 25's Wigvecterste 6069 
Reserve requirements .......... .. 6069 

designation of agent............ 6069 

howar estimated mse wh sac ele 6069 
Safe deposit department.......... 6049 
Sale of securities by officer to bank, 

EO Ulett CHENG Ameen rel lets tclereel ek 6051 

Savings banks 
amount of capital stock ........ 6023 
OITA OPE BAI £ FB Seto Makin ne ee A 6018 
investment of capital ......... . 6039 
officers not to borrow funds..... 6039 
real estate, limitations on hold- 

"I OoEL ARS greece: PETA Deegan Nar 6039 
State banks 

certificate of changes... cis a's + « 6091 
ehamice to matiomallen acs on el 6088 
reduction of capital stock....... 6090 
Surrenderson eb arterys ysis «s siles 6089 
Statement of resources, regulation 

OLR pete chauctcis ecaeea eters tptte es boys 6046 
State banking Afun dian we cise ss 6085 
Statements, false, penalty for..... 6077 
Stock—See subtitle capital stock 
Stock books, when closed for elec- 

TROT SGrg tore ei Yel cic) shu aie fatter te 6038 
Stock certificates, transfer of..... 6037 
Stockholders 

annual meeting, when held...... 6025 
PADI OE deat cak folk Ree 603 
waiver of liability void....... 6056 
Listaro, Deu Kepii ina, se seerch cada 6047 
voting, how conducted......... 6038 
Superintendent of banks 
appointment, bond and salary... 6070 
authority to examine acounts... 6044 
banking business prohibited ex- 

cepu under permit from... 424): 6043 

certificate to be procured from.. 6044 
deputies and clerks, appointment 

ANG SAL ATV we see tale loses pa eke aero 6070 

duties of auditor transferred to. 6083 
duty to call for reports......... 6074 
examination of banks by........ 6083 
expenses, HOw! pald. .* on... 2. as 6080 
insolvency or impairment of 

Dankje duties! omen. scen 6078, 6079 


report declaration dividend to.. 6072 


reports and records of.......... 6084 
reports confidential. s..\-. ce «4: 6075 
EOPOLLS ee SP CCLAI ms bO wuts te cuetee ceils 6073 
COW OLLSGO ae veraribsns terete ave tala’ stcte tay oae 6071 
reserves, approval by...:...... 6069 


supervision, duties concerning.. 6083 


Surplus, regulation ,of. i050... :. 6048 
Surrender of charter by state bank. 6089 
SUIT EV OTST st Oe in teake fais Ghd dus 6065 
Taxation of banks—See Taxation 
Term of corporate existence...... 6021 
aw POPOSIS iS seins oka sheet a thas © eles 6068 
Transfer of stock certificates..... 6037 
Trust and investment companies, 
amount of capital stock...... 6023 
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BANKS AND BANKING (Continued) 
Trust company 


defined’: Hraiei ctor tictaeee nore: 6019 
investment of icapitales...-) lc. 6041 
property dealing, limitation of. 6041 
PUFPOSES Oi... Merrie forsee eee 6019 
Trust deposits, payment of on 
death Vor etrUstee smc eases 6066 
Unincorporated banks—See  sub- 
title private banks....... 6095-6107 
Unlawful to transact banking busi- 
MESS, WOW; ict oe wey remotes 
Waiver of stockholder’s liability 
prohibited 7j..cuca niga: shades 6056 
BASTARDS—See Illegitimate Chil- 
dren 
BEARER 
Defined in negotiable instruments 
DCG wie wee eee eee ae ees 8402 
Stock certificates—See Corpora- 
LLONS Y tre es. citrine ers ts eeleds 5959-5965 
BELL 
Duty of railroads to provide and 
SOUNG BAe aeamasbicaso soo Ades 6521 
BENEFICIARIES 
Seelals on Miistsieeics cis) cecocwetee 7878-7927 
Liability for testators’ obligations. 7070 
BENEFIT 
Acceptance of, imposes duty to per- 
TOrm fe sesh o> cece see rer 7497 
Consent of party not necessary to 
transfer, Of toe te a etsee ater 7413 
BENEVOLENT SOCIETIES 
Incorporation of—See Corporations 
Ne Come Ooiblos mom ane 6453-6461 
BEQUESTS AND DEVISES—See 
Wills 
BIGAMY 


Ground for annulling marriage.... 5729 
BIDS—See Auctions—See Sales 


BILL OF SALE 
Chattel mortgage, when .......... 


BILLS AND NOTES 
See Negotiable Instruments Law.. 
Whats chs mnt wien erties Se 8401-8596 


BILLS OF EXCHANGE 
See Negotiable Instruments Law.. 
oiig ott pono ha arbeice Sheu Soke cane er SLeiad & 8433-8590 


- BILLS OF LADING 
AT es WES OTIADI ED yesers lies reseeas 7829, 7830 


“Bearer” bills, transfer of.....'... 7830 
Carrier exonerated from liability 

by delivery, when........... 
Carrier may demand surrender or 

delivery vlan either 7834 
Carrier must deliver original bills 

Baal TONE oS aot abouws muro ac 7832 
Defined se perc cates Cera rere 7828 
Effect on rights of carrier........ 7831 


BILLS OF LADING (Continued) 
Issuance by railroad station-agents. 


GME TAO ONO MevtiG OA AC 6611, 6612 
Negotiable: pasv.32 4 eee eee 7829 
Requirements of notice of injury 

of livestock, void when....... 6550 

BISHOP 
See | Corporatvionsr a.m see 6459-6461 
BLANKS 
See Negotiable Instruments Law.. 
BA tense Sivas, Me taeee theists 8421, 8442 
BOARDING AND LODGING- 
HOUSES 
ihiensonmbaggaceey ener 7675, 7676 
BOARDING AND ROOMING- 
HOUSES 
" Penalty for defrauding..... 7684, 11579 


BONA FIDE PURCHASER 

Defeasance in conditions cannot be 
shown against, without notice. 8250 
Grant, how far conclusive against. 6868 
not recorded does not affect, when 6935 
Omitted trust in conveyance, grant 
in favor of, absolute......... 
Resulting trust cannot prejudice 
TIGhtS AOL Taser eter a ee 
Specific performance not enforce- 
able against, whem 21)... 020208 


BONA FIDE PURCHASES 
See also Negotiable Instruments 


a Way, ono ope ee ee 8433, 8434 
Implied trust not to prejudice 
rights? . ose a eh a eee 6786 


Not affected by conveyance, when. 6943 
Rights affected by surrender of 


Property, Woe. shes eee 8245. 
Rights as against unrecorded in- 

StrUMeN ts: - eee Getta 6935 
Rights under recorded instruments. 6868 


Transfer of corporate stock to.... 5954 
BONDED INDEBTEDNESS 


Corporations 
procedure to create or increase. 5929 
BONDS 
Commissioners’ drain district..... 7281 
Cost of, to be allowed officers..... 6228 
Funding bonds of irrigation dis- 
tricts—See irrigation Districts. 
DS siebarote cle, heheteetony ee tereeane ee 7226-7231 
Investment insurance funds in irri- 
gation district bonds......... 6127 


Irrigation districts, procedure to 
constitute legal investments for 
certain funds—See Irrigation 


Disthiebsiey (Ye ieee te 7216-7225 
Limit on purchase by banks...... 6052 
Officers mutual life insurance com- 

PATIOS ee a hom hye heer ees 6271 
Public officers, furnishing and pay- 

Ment fORe ices totae oee 6236 
Railroads—See Railroads 
Superintendent of Banks......... 6070 
Surety companies may execute, 

WHEN panes) sretsetde suka ask Roce ame 6207 
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BORROWERS 
CC yMEVOD TLS 0 aie ti « Days daialen) anouear 7702-7729 
Bale LOANS oteseeer acto cs ores 6059, 6060 
BOTTOMRY AND RESPONDENTIA 
Insurance companies may lend 
MONE Ves teatade sot low se aes 6136 
BOUNDARIES 


Coterminous owners must maintain. 6777 


Extent of boundaries by roads.... 6772 
Extent of boundaries by water... 6771 
Grants by highway, passes what.. 6873 
Line-trees, ownership of.......... 6775 
Right to lateral and subadjacent 
SOCOM Boome sc bod Gcoom Sages 6773 
Water, boundaries by ............ 6771 
Ways. boundaries! Vite 0+ 6772 
BOX-CARS 
Cooperage for shipments of grain, 
Gils” aveoceagdcdbohngs vee 6613-6619 
BREACH OF PROMISE 
Damages in discretion of jury.... 8685 
Want of chasity as defense....... 5706 
BUILDING AND LOAN ASSOCIA- 
TIONS 
See) Corporations)... ....0..... 6355-6374 
BULK SALES 
Hxceptions from! acts). 3... e. ss 8611 
Penalty for false statement....... 8609 


Sales without statement, void when. 8608 
Seller to furnish list of creditors.. 8607 

BMGBWaky, SROIRA Olle aodeoooecadce 
Walia GaeC OMS UME CS: raltetenete) cere pels) sare 8610 


BULLETIN-BOARDS 
Railroads to install in stations— 
See Railroads ....-..5... 6584, 6585 


_BURDEN—See Benefits 


BURDEN OF PROOF 
To show want of consideration... 7513 


BURIAL 
EON pA sO ASOMEING . aie\elc Heiss acs )e15 6749 
EUSUES CLVAUUULCLE ote «ate aila ce fe s\ cyeie etalle eis 6750 
BUSINESS 
Goodawalle denned (Pir clare atic ae = 6813 
BUSINESS HOURS 
Definedtan railroad: act .......+..-. 6580 
BUYERS—See Sales, 
BY-LAWS 
EAMES Sa peetete of acl ehatedel es siete SA eS a sos. 550 6029 
Corporations—See Corporations... 
RO Re Mics jer e hyenes ceriefeye 2 5930-5932 
CABOOSES 
Wiscuememmlateditere sistas /cderere ic. spare of. or > 6577 
CANALS 
See Water and Water Rights. 7093-7135 
CANCELLATION 
See also Alteration 
Grant does not reconvey......... 6847 


CANCELLATION (Continued) 


Instruments obviously void....... 8734 
Instruments in part, when........ 8735 
Negotiable Instruments—See Nego- 
tiable Instruments....... 8530-8532 
Unintentional, of negotiable instru- 
MUGMbss GkUECh Ole ranrsstatdalnalce sane 8530 
discharges. whens. ctr aes eu ». 8526 
NY UGS oe HO Wrists tere etere eleereto snore 6995 
EVIGEMICON Otiratendenciceme clas vio. af 6996 
Written instruments, when ordered. 8733 
Written extinction by........ 7570, 7571 
CAPITAL STOCK 
See Corporations 
See also Specific Titles 
Pe Merettereate ove hora as « Megas aa 6 6023 
CARE 
Agent to use, towards principal... 7802 
Great care, who must use 
NOR POVROR ace rea. <te t eactent dean a « 7704 
carrier of messages for reward.. 7845 


employee for his own benefit... 7772 
Ordinary care, who must use 
carrier of property for reward.. 7821 


Gep Osten yacory nine sere. tte - 7661 
employee for reward........... (TA 
gratuitous carrier of persons.... 7814 
DERCE Seated olson ole eer ae oe ke 7733 
UI WIRIOC EY, < Proc Bio IIGO Ape itor eos at 7909 
WOE RIGOINE cue a tamiog pie 6 7810 
Responsibility for injuries from 
WAGES BOReo ta ga tek aspe x system ie 7579 


Skill required of employees. ..7776, 7777 
Slight care; who must use 
gratuitous carrier of property .. 
gratuitous depositary .......... 
gratuitous employee ...~....... 7768 
Utmost care, who must use 


7821 


carrier of persons for reward... 7815 
CARRIAGE 
See also Common Carriers..... 7846—7877 
See also Freightage.......... 7835-7843 
See also Railroads .......... 6503-6599 
See also Railroad Commission: Po- 
lntieale Coden s.c. stele. a3 3779-3847 
Carriage of persons 
general duties of carrier....... 7815 
rate of speed, delays........... 7819 
treatment of passengers, how... 7818 
vehicles, duty to provide....... 7816 
vehicles not to be overloaded... 7817 
Carriage of persons for reward 
* degree of skill required........; 7815 
vehicles, duty to provide....... 7816 
overloading forbidden ......... 7817 
treatment of passengers........ 7818 
TAvEMOL USPC dU ere rad his onthe cae m« 7819 
Carriage of persons without reward 
degree of care required........ 7814 
Carriage of property 
carrier may terminate liability, | 
OW gress releelels! S jayeusaranee i. 2s © kts 7827 
carrier to obey directions....... 7822 
conflict of orders, duty of carrier. 7823 
degree of care required......... 7821 
duty to deliver freight......... 7824 
duty to deliver, where ......... 7825 


INDEX TO CIVIL CODE. 


CARRIAGE (Continued) 
Carriage of property (continued) 
duty when freight not delivered 
TOD CONBLEN COM ecru 
general definitions .........:... 
Carriers of messages—See subtitle 


NMUCSSA CCS Ge sicuersrersaerses oh rates 7811 
Contractmdetined Wifes ci. clement cers 7811 
Damages for breach of obligation 

for delay in delivery........... 8683 
tor delivers 0008 caster. erste stoi) e\¢ 8682 
LOWTECELVORSOOUSH etre amie oat 8681 
Freight—See subtitle carriage of 
property 
Hien for, frevgh Gace gary. sce erase 7843 
Messages, obligation of carriers of. 7844 
degree of diligence required.... 7845 
Obligation of gratuitous carriers.. 7812 
_ obligation when carriage begun.. 7813 
CARRIERS—See Carriage 
CASHIER 
Banks miaaacelectincrcetersn-yernamteasteysbsve 6028 
Indorsement of notes to, effect of. 8449 
CATTLE—See Livestock 
CATTLE-GUARDS 
Railroads must maintain, where... 6540 
regulations concerning ......... 6553 
CAUSA MORTIS 
Caueip OLN UNC OLE Grn isiats Wanouaonc 6885 
CEMETERY ASSOCIATIONS 
See Corporations .22........- 6469-6502 
CERTAIN 
That is, which may be made so.... 8767 
CERTIFICATE 
Of 
acknowledgement—See Aeknowl- 
MAVOVOW AS) og Sy Hea. ced rhe 6905-6933 


authority justices of the peace.. 6919 
marriage—See Marriage ...5716—-5721 
proof of execution of conveyance. 6925 
proof of execution of instrument, 
contents 6925 
statement of special partnership. 8027 
stock—See Corporations... .5952-5972 


Pe) 


False, by officers of corporation... 5942 
Fictitious names of partnerships. . 
Reve cotsualaholte toto masieyaieue cbse mia ee 8019-8021 
CERTIFIED CHECKS ; 
How resulated . ce veel siecle os 6063 
CERTIFIED COPIES 
Of 


certain instruments as evidence. 6932 
certain records, to whom notice. 6934 


CHANGE OF NAME 
Banks—See Banks and Banking... 
Mts eS A thal it rs BLES, Suton 6031-6034 
Conveyance of real estate on, how 
made 
Corporations—See Corporations... 


6864 


Pe er ae 


Fe Ai eee caiono'd 6 dks ie ciclo 5918-5928 © 


Duty on conveyance of real estate. 6864 


CHARITIES 
See Corporations. isis serie 6453-6468 
Bequests to, limitations on....... 7015 
CHARTER PARTY 
DD GHG Gear cues teasdeye co vererohetstorsaste eters 7755 
CHASTITY 
Want of, releases from promise of 
ML UE TTA DC crn essere ec olelreiaee eases 5706 
CHATTEL INTERESTS 
Dehiwed) oye sys acts sitet teat stage 6727 
CHATTEL MORTGAGES 
See, Mortvacestaacae ai seine 8275-8291 
Railroad property, recording of ... 6535 
aHPR NANNY CLE INCITS 6 Sado Oona dc 6535 
SAtISLACHION, LOLgrealderd dele ccerenettens 6536 
CHATTELS, REAL 
Defined s rca esas te tics eet 6727 
CHECKS 
See Negotiable ‘Instruments Law. 
MSL TD Bi See ee eee 6 8092-8596 
Certified checks, regulation of .... 6063 


Liability of banks for forgery or 


PAaISed ACHECES ae at hares netaeotoioe 6093 
Liability of banks for nonpayment 
through error. khee s yeateee 6094 
Railroads to affix to baggage...... 6557 
CHILDREN 


See also Illegitimate Children— 

See also Posthumous Children 
Adoption of—See Adoption . .5856, 5857 
After-born, take under will, when. 7038 


After-born, rights of succession... 7008 
After-born, from what part of es- 

tate paid Uso. week oman 010 
Born before wedlock, how legitima- 

LUZ 1, ie cats cas ge barked shee SL one 5852 
Custody and control and rights gen- 

erally—See Parent and Child.. 

SAD Ono OA Gicmtouce's Gone 5830-5867 
Custody on annulling marriage.... 5732 
Custody in divorce proceedings... 5770 


Duty to support parents, when— 
See Parent and Child... .5853-5855 
Education of, hability of parents 


LOI. 15, sis ayewele ouctemecens ela eetetetereee 5790 
Hare) fOr, OM ALANS). eh aeusnde ste tee 6586 
Guardianship of—See Guardian 

amide Warde clos totetereas 5868-5889 
Legitimacy 

how affected. by divorce........ 5775 

when born in wedlock.......... 5830 

when born out of wedlock...... 5831 
Minors, WhO ARC (.).1 ct. trcs nies om 5673 
Order of inheritance by—See Sue- 

SCSSLONIMU ALi nasi meee 7071-7092 
Orders respecting custody in di- 

VO COMCASES tse" et iais at eae ne? 5770 
Posthumous, defeats future inter- 

OSb; WHO lane fasten. evan siesiece tee 6716 
Posthumous, considered living, 

WLC FH akytons coors Seton aeons 7087 
Rights on annulling of marriage... 5731 


864 
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CHILDREN (Continued) 
Rights of succession of after-born 


ehildren Mr ten avec in e's: 7008-7010 
Support of, on divorcee of parents—. 
See’ DiVGreeigs sens v5.09 5 si 5768-5776 
Unbornycstatuspotrsi'.(ierchoctiee 5675 
CHINESE 
Marriage with whites void........ 5701 
CHOSES IN ACTION 
See Things in Action......... 6804, 6805 
Value in estimating damages...... 8702 
CHURCHES 
Neen COrporatlOns s .rccles oso ee 6453-6468 
Right to seat in, as easement...... 6749 
BS SSOLVACUMLC earerasaetsl crass oie + teue 6750 
CITIES AND TOWNS 
Lease of lots, limitations on....... 6708 
Streets, use for pole-lines, by whom 6645 
CIVIL CODE 
JMG «IGRI IEN OITA NSS by amy ar oly eo GCC 5669 
Benefit of certain provisions may 
Ga WAIVIO Ane Sev sris asta & a ecaveds 8597 


County clerk, duties imposed upon. 4813A 


UVP RNG T ae OE. oa ct Aisi teal plas ace sn ofyas aoe 5669 
PE CRON ACHLOIS 5! <2: vig suas p40 860 /orore 8775 
EIHOCTUVO™ EWVILEM aisle acu s otia ae, oe 8773 
“Heretofore” and “hereafter,” mean- _ 

ISTE OIE * ha din Wem Mh Bead he GOO GUE 8782 
Meaning of Words. 1M ...5.3 icin s © 8776 
Woties, Gennedn i. Jaye! sete ts mats 8780, 8781 
Provisions not applicable to con- 

tRACL Ol g DATTA Olver cieleisieueie: 5708 
Provisions similar to existing laws, 

NOW GOMSEEUCC Nis, \ayanale lds aie 8774 
Third person includes what....... 8777 
Usage, what constitutes.......... 8778 
“Usual” and “customary,” denote 

WVU EUG amulets fonevenshacsnst sloneloiohe tan atopeice tons 8779 
WiemerChiGCtLVie! ciatetsin ofehore ci iess clei susi® 8773 

CIVIL RIGHTS 
Persons deprived of, cannot con- 
GUAGE osreroe trap odode ctietels aye sins a 7469 
CLERK OF DISTRICT COURT 
Marriage licenses, issuance—See 
INTE WS THEY) SCE Nice he toi Cig oie 5711-5715 
May take acknowledgments...... 6906 
CLUBS 
Incorporation of —See Corporations. 
Pei (ete state wey sicke dete istniic ie riei.eo ct 6453-6458 
CODE 
See Civil Code 
Subordinate to interest of parties, 
LRANCID,. Wo oR OS 6 GRIGG) Glo BORO G 
CODICILS 
Effect Of GXeGUTION...:. 6siecic cee ee 6990 
When revoked vie cges ee csie ss 7007 
COHABITATION 
Bar to action for annulment of 

Marriage, When... 2.50. 066e0% 5729 

Does not constitute marriage ..... 5695 


Civ. Code—55 


COHABITATION (Continued) 
Prevents annulment of marriage, 


VST swiefatal trots ohigs) Walt tet ele) obs 729 
COLLATERAL WARRANTIES 
FAN OMISINOG ed neieic nie: «Pa lenveletsastcl steatn re 6876 
COLLECTIONS 
ANON TS MAUtICS! OL fos hiests ss +4 cee s 7803 
Guaranty of imports, what....... 8178 
Liability of banks on........ 6108, 6109 
Partner may collect on liquidation. 
PAIGE A BORE Oe IOIOSE AE 8017, 8018 
COLLEGES 
Neeur COLrPOrablOms listens stiies 6450-6452 
COLLUSION 
SCCM EVOTGON IMTS ole ieles preosnels 5752-5763 
COMMERCIAL BANKS 
See Banks and Banking...... 6014-6109 
COMMERCIAL PAPER 
See Negotiable Instruments Law.. 
SECA UREA ol i Sinema A cals: Ale 8401-8596 
COMMISSIONER OF DEEDS 
May take acknowledgements..... 6907 


COMMISSIONER OF INSURANCE 
See Insurance Commissioner, State. 6110 


COMMISSION MERCHANTS 
See also Factors 
Sale of property for storage, when. 
BROAta reat sth aie pelos eerie 7665-7671 


COMMON CARRIERS 


See also, Carria Mer, wel wuemiers cue 7811-7834 
See also Freightage.......... 7835-7843 
peer also! RawUroads.: oh. eeee 6503-6637 


See also Railroad Commissioners 
See also Stoppage in Transit. .8396-8400 
Agreements excepting, from liabil- 


TEM EVOL) As Sere Vistas waked atte ate 7853 
Bills of lading—See Bills of Lad- 
TINS ge eh slanea a) Rid ocen duets 7828-7834 


Carriers of messages 
damages for postponement or 


P GAIUS AL amy eutee ows ies eisel cs oe alt leis 787 
degree of care required......... 784i 
Obl gations moter we en ciel 7844 
order of transmission of tele- 

graph messages.......... 7875, 7876 

Carriers of persons 
baggage, duty to'carry......... 7856 
Dagsace devine: ci/\ejiiicls axe ¢ clove 7857 
baggage, liability of carrier for. 7858 
baggage, how carried and deliv 
OLE de Nerleenela ids era e\cttve ba ticto 7859 
IDE Tion OLA ets Fe ckrmttce ke amar vainteke © 7866 


duty to provide vehicles...7816, 7860 
ejection of passengers, when and 


WO Wiss wate ctenctale six era ciara seh! 6 7864 
fare not payable after ejection.. 7865 
fare, when payable............ 7863 
lien of carrier on baggage...... 7866 
not to overload vehicle......... 7817 
right to make regulations...... 7862 
PALM OL NSD COM sari ciailn rates ete leitelere 7819 


INDEX TO CIVIL- CODE. 


COMMON CARRIERS (Continued) 
Carriers of persons (continued) 
schedule to be established and 


Maintained hee eiekcnebccry me sista 7848 
seats to be provided for passen- 

WOTB AA. ete musae uci mena correk ences 7861 
treatment of passengers........ 7818 


Carriers of property 
see also Carriage, for general ob- 
ligations of carriers, bills of 
lading and freightage. . 7820-7843 


delivery beyond usual route.... 7871 
proof in ease of loss......... 7872 
liability forvdelaya, .. od: oven ene 7869 
liability of inland carriers for 
MOSS oR rune escola ele ees ah cneh ate 7867 
certain exemptions not appli- 
cable; awhen: ex ranuss cele e 7868 
other services, how regulated... 7873 


tight to sell perishable property, 


WILE Taeueees ts ue eke edge aire cogent eieceteroaeie 7874. 
valuable articles, declaration by 

COMSIONOTYA. cement secre 7870 

Certain agreements void.......... 7858 


Compensation, rules governing .... 


DeOANSG cities orters stehersuaeseee ere etepe 7846 
Effect of written contract ........ 7854 
Loss of valuable letters, when 
Lables 2 Weer. ® nie ckeetareter ste ieee 7855 
Obligation, how altered.......... 7852 
Obligation to accept freight...... 7847 
Obligation not to give preference. 7848 


Perishable property, sale for freight 


WOM Per sis eqectuersveresecote ce Srenepette 7874 
Preference, when to be given..... 7849 
Starting, rules governing......... 7850 
Schedule, duty to establish....... 7848 
Storage of unclaimed property . 7667—7670 
Vehicles, duty to provide......... 7860 

COMMON LAW 
Rule of decision, when.......... 5672 
COMMUNICATIONS 
ek OCMAMEKOUS 4 Giico aplodoad-od 7489-7491 
Of acceptance of offer of guar- 

UG Ys hes cereraytes a ote alse euehssertranetonens 8176 

Pa pATAoy WAM sooogoogdouneouc 5692 
COMPENSATION 

See also Damages—See also Relief 

DP efimied oy aeve aiccbactoetetors ckevetee terior 8657 


For 
care of property by lienholder.. 
continuance of contract of serv- 


ICG, of E Aleks seterdteh Meheaenerescetetenens 7773 
mistake, when allowed ......... 8721 
partial failure to perform ...... 8722 

Generally given by law........... 6039 
Of 
appraisers of homesteads ....... 6966 
assignee for benefit of creditors. 8639 
COMMON CATLLET vias eds bs. eee 7851 
employee continuing in service 

OL TSL SHOT. T2555 cious: «reste te tors (ehetere 7788 
finder OTMlost articleln. spike 7688 
one undertaking service without 

RM PLOVIMeN eae terse Tees ere 7810 
on rescission of contract ....... 8732 


COMPENSATION (Continued) 
Of (continued) 


PATUMEDG FAW  Slcene a emmetmenen st 7992 
servant on dismissal for cause... 7792 
servant when leaving for cause.. 7793 
EEWSTCE SE Usa at ot fiate eet etoorereensr netete 7918 
Vvolumtary- depositary. \ ys aes 7810 
Relief in case of forfeiture....... 8658 
Stipulation for, effect on right to 
POSC IN es. hee eo tee ete roe neene 7566 
CONCEALMENT 
By. -Partmers eS Sls ise a eis enocr erate 7990 
IBY, tIUStvees HA. ac Lido set crea 7888 
Effect on policy of insurance—See 
IMSUTAM CES evs iin cnet 8083-8090 
In Insurance—See Insurance. .8083-8092 
CONCLUSIVENESS 
Grants against grantor and others 
Feokst Sb) aaa disllovscadeiagp oes. = satetesaal teaches 6868 


CONDITIONAL OBLIGATION 
Defined and classified ........ 7400-7408 


CONDITIONAL SALES 
Contracts and notes, filing, index- 


Iie Bhile WOeMes yo ayo gat 7594-7596 
Contracts, default of vendee, sale 
OL Property joc om ie eee 7597 


Of railroad equipment and rolling- 
stock—See Railroads .....6533-6539 


CONDITIONS 

Of enjoyment of property—See 
Property-* nates kore 6701-6721 

Conditional obligations—See Obli- 
Pations” Sse ene, heey 7400-7408 

Impossible of performance void... 7407 

Involving forfeiture, how con- 
SUMMON Phi toot cosb oo oes 7408 


Restraining alienation void . ..6704, 6705 
Restraining marriage void, when.. 6703 


CONDITIONS PRECEDENT 


Defined cae ee eee 6701, 7402 
In offers of performance.......... 7444 
TOVOCAMONY OL EERE h eRe 7495 
Tn’ wills. Pek eR iets oer ees ee 7045-7047 
When’ grant, takes: effeet. si). ines 6871 
IW hieniiyiold Se. «cy conte 6702-6704 
CONDITIONS SUBSEQUENT 
Defined Geese epas ote cite eee 6701, 7402 
Effect con oran t8i.ae.n)- ie seers 6870 
TSWV Sue terens iets tel vas aceite eatchodcasee rate ge 7048 
CONDONATION 
See Divorce, e sas pete © kes 57538-5759 
CONFESSION OF JUDGMENT 
Partner cannot make a cielce 7998 
CONFISCATION 
Of coal by railroads prohibited... 6592 
CONFLICT OF LAWS 
Construction of contracts, law of 
place) holds: css Aco ore 715387 
- Construction of wills.......0..... 7069 


INDEX TO CIVIL CODE. 


CONFLICT OF LAWS (Continued) 


Conveyances, what laws govern... 6930 
Personal property, by what law 
POVERTIC Ci eer eh tela ers ratle.cselet sks 6803 
Real property, by what law gov- 
GED OC aia tte terentyeis are erste see 6722 
Recording of instruments, by what 
laws 2POVERECKS Fis fcjs) cig seve oo 0 6931 
URE eats (fered een ty cso shit's ae xe 6988 
Wills, subsequent change of domi- 
CIOS go focal re Susana lode chats iain) 6m 50's 6989 
CONFUSION OF GOODS 
BOG ACCESSION 3h cp cenit aamiels® 6819-6834 
CONNIVANCE 
AS Tae COtingldiVvOne@ss< sinc. os6s 5751 


Rescission of contract obtained by. 7565 


CONSANGUINITY 
Seem SUCCESSION eae cee sis 7077-7080 
CONSENT 
OSH COMLEACUS ter csetelere ere ae ste 7473-7497 
EADY Olle A aowegosctepacte(vavent, io che cee ents ae 5696 
Acquiescence in error as.......... 8745 
Does not constitute marriage..... 5697 
Effect on desertion as ground for 
GLW ORCC s aaislo ceslg ls cele aa sta levanale 5741 
Hssenitaltor CONbTACE. .ccclas «oes 7468 


Fraud in obtaininge—See Fraud 
Meetings of corporations by, valid. 5950 


BVinL GUeulativan Ops eteeseteirs cf sretareyeta cvs chek 7488 
Of 
child to adoption, when neces- 
BAU Vcterd siteherd cet s e-shetsrs save aut. 5860 


debtor to rescission of contract. 7430 


depositor for use of deposit..... 7650 
husband not necessary to wife’s 

COMVEYVANCEM tae aclereies siete sale 5792 
landlord to attornment to stran- 

FOLGER i Sauer ich aeararasratesy hls BNO re Mbt 7748 
parent for adoption of child.... 5859 
parent or guardian, when neces- 

Satyr hor aMarriacel, «1's cele te 5712 
principal to release of factor.... 7809 
stockholders of corporation vali- 

GaledWD Cele Pg y-t. erste sro cre sets 5950 
wife to adoption of child neces- 

SERS 6 cupiginec oon Sooo cot ae 5858 
wife to selection of homestead 

from Here PLOPeLty, ais vols ss tle 6947 

To 
adoption of child, persons must 

appear before judge.......... 5861 
allow trustee to hold adverse in- 

POLOStasseimrts sleraese oteteiciel sete a sftars 7893 
apprenticeship of child......... 5891 
apprenticeship of child, when 

mother is necessary......... 5892 
COMLVAC Tc Se Olarn gayi srelee eestor 7473 
corporate meetings—See Corpora- 

tions 
creation 

of guaranty not necessary.... 8172 


of partnership of all necessary. 7982 
of trust, mutual, necessary.... 7903 
marriage, proved how.......... 


CONSENT (Continucd) 
To (continued) 


rescission of contract .......... 7565 
separation 
TUG Oeil SW CLONG eyeaeey recor salsre 5788 
NOTMASsSrtlON i. saree eee 5741 
GEVOCADLOUACE te. tare ole oes aicts 5743 
CONSIDERATION 
DOC OOMLLACLSHRy At ome a ee 7503-7513 
Agency, not necessary for creation 
(GRE Sc Bie an Bia teas Ben c eaeaaRee 7938 


Failure of, grounds for rescission. 7565 
For alteration of contract, new, not 


IVER SS RATVIM fetch cieesfocebels? duets catave:ls oe 7568 
For negotiable instruments—See 

Negotiable Instruments Law.. 

RS Gales BG. Geos eicat SeeEReERe 8431-8436 
For release of obligation......... 7464 
Illegality as affecting title to nego- 

tiablemimstrument.).. 4-1. -/-\. 8462 
Not necessary to ereation ot 

ADO CY sates pnak on Pe Tenet ere sevice 7938 
Void, ground for rescission of con- 

UREA God .cuoldipy tino SOs OGRE 7565 
When necessary for creation of 

SWATATUGY ceresre ay eldlatslntantha ram che st ¢ 8173 
Writing presumptive evidence of.. 7512 

CONSIGNMENT 
See Carriage—See Freightage 
CONSOLIDATION 
Co-operative associations..... 6390-6393 
ALININO COMPAUICE so sttes.s.¢ ila2 teas 6650 
Railroad, telegraph and other cor- 
porations 
CINE CERO crsye teeerclepstaren ey arehetets store fore 6001 
of competing lines forbidden.... 6647 


Railroads, when permitted... .6524-6531 


CONSTITUTION 
Expression of supreme power..... 


CONSTRUCTION 
Of 
conditions involving forfeiture.. 7408 
contracts—See Contracts ...7526—-7552 
conveyances—See Conveyances 


negotiable instruments ......... 8424 
wills—See Wills........... 7016-7050) 
CONSTRUCTIVE 


Delivery of grants, when deemed.. 6848 


Ere Wa oes eeetcust sustelcbersts src ssherens erat ccys ois 7481 
INO ELC OR a tec ofsstens tsa) sgei(oil'e,iatiam see 8780, 8781 
recorded instruments constitute. 6934 
NT USE Secs cet saan seats cvs tetarel o's reals vehe, «ya 7s 7887 
CONSULS 
Acknowledgement before......... 6908 
CONTEMPT 
Officer taking acknowledgement 
LUBY PUNT LOL ears oceans = lotsds 6926 
CONTINGENCY 
Effect of provisions on note....... 8411 
CONTINGENT REMAINDERS 


PSO GORE ALES ofa cl claret sty cu lereege S 3 6734-6740 


INDEX TO CIVIL CODE. 


CONTINUING GUARANTY 


Defined ick octet eke ee ees 8186 
Letter of credit may create...... 8216 
CONTRACTS 
See also Obligations.......... 7394-7466 
Acceptance 
by performance of conditions... 7492 
Communicated Mowe seein aoe 7490 
Must he jaHsoliterer cviemcvaelerry eis 7493 
when deemed complete......... 7491 


Acceptance of benefits as consent. 7497 
Alteration 


duplicates, not to prejudice..... 7572 
sealed contracts, how..... a aes 7569 
verbal contracts, how.......... 7568 
written contracts, how..... 7569-7571 
Benefit of code provisions may be 

WidViOd Wile wots fetdile Nel auasynli tare ietate 8597 
Burden of proof to invalidate con- 

Bid ena tio alc rewtpcoe eeoteceel en 7513 
Classifica tion oh soe wr Geiss seme 7514-7552 
Code provisions subordinate to in- 

terest of parties, when....... 8597 
Communication of acceptance, how. 7490 

when deemed complete......... 7491 
Conditional sales contracts, filing 

Hig MOY Gr toticimes obra. oC 7594-7597 

Consent 
COMMUNICATION COL vomit eent tenets 7489 
ESSentVAIS TOL. ojos stalsiene sueletaye atta 7473 
aCoh AGE VET RUAN PM OE A eS Galion ba Go Ad 7488 
KO UTE ANEE, AAG be HAR 6 OAL 7475 
when deemed wrongfully ob- 

Palme Dita aeh aim tersiion sere 7476 

iWinen viOUla le. srelistsysrteltenar ate ls 7476 
Consideration 

amount, how ascertained ....... 7509 
burden of proof to invalidate... 7513 
ettect of illegality... ..4.-4.- 05: 7506 
exclusive provisions, when void. 7511 
executed or executory...... 7507, 7508 
good consideration defined...... 7503 
hows ascertaime dunn, een vervenetarens 7509 
impossibility of ascertaining, ef- 

EO CE wearers ee cioteueyahetsne eben 7510 

TSUMSEMOUS Siig Shlo dia bis doo pou ap 7507 

moral obligation, how far good.. 7504 
SHANE Jaye WER WARWNl AS 4.4 Bio piccocn 4s 7505 


writing presumptive evidence of. 7512 


Construction of—See subtitle inter- 
pretation 


Damages allowed for breach of.... 8667 


Damages, contracts fixing, void 


yr bien Sh te neue eee shea aece 7556, 7557 
Damages for breach of........... 8667 
I DSsitaKNi hala la achictodiniaa shine bison g 7467 
Disaffirmance by minors—See Mi- 

TOES "has erate seehin es lenses 5679-5682 


Disaffirmance by persons of un- 
sound mind—See Disaffirmance 


Pree ancile Berstasee eho stern 5681-5685 
Duplicate copies, effect of altera- 

SILOM OL AOME ey trocar tte esate teeters 7572 
Duress; elements of. 05 fae serie 7477 
Essential elements .............. 7468 


Executed and executory defined... 7552 
Executory consideration, how speci- 
Hedin haa cae aim siaia eertanre alerts 7508 


CONTRACTS (Continued) 


Explained by circumstances....... 7538 


Fixpress’ denned: 2 i): vores mene et 7515 
Express or implied........... Bion oui 
Extinction by alteration of verbal 

COMLEACT Menneiont emeeiteeteters eee OOS 
Extinction by ecancellation........ *7570 
Extinction by unauthorized altera- 

PLOTS AY) scree hanatterenaeerneke tems 7571 
Hxtin guished sehOow .yrienler wetter 7563 
For personal services, limitation on. 7773 
ET aid) Weim dss Oe apt cpu) aemre rt renare 7479 

actual fraud, elements of....... 7480 

actual fraud, question of fact... 7482 

(HOMeimacimoye: sel neon oda soadc 7481 
Good consideration.......... 7503, 7504 
Good-will, contracts concerning 

Wa. Lids Wiens cee cticreitctenarsketenetene 7560 
Guaranty of legal, viordierr arene 8185 
Husband and wife may contract 

HOW: go oieich cease Sakae 5786, 5787 
Identification of parties necessary. 7471 
Milles alatiy.s el Geity 0 te wey. eenneeerter 7506 
Iho plied wdetined so cee secret ee 7516 
Impossibility, what deemed....... 7500 
Intention, how ascertained ...7528, 7529 
Interpretation 

ambiguous promise, how inter- 
PRCLEd. ca Skeeter = aes re eater 7540 
copied parts, when disregarded. 7542 
entire contract effective........ 7532 
explained by circumstances..... 7538 
howe terpre be dicts ie) art nearer 7528 
inconsistent words rejected..... 7544 
intention ascertained from lan- 

CUA GE a's Moicatetsio Raat sirens 7529 

intention ascertained from writ- 

BAe. WHOM ce oh.4odi Gt eee 7530 

interpretation in favor of con- 

LTA hi msecetsn neg spots ats Meat ees 7534 

interpreted as promissor believed 

DUMONT. yo gun'o doesn aco oe 7540 

laws of place applicable........ 7537 
mutual intent to be given effect. 7527 
necessary incidents implied..... T7547 


particular clauses subordinate... 7541 
reasonable stipulations implied... 7546 
repugnances, how reconciled.... 7543 
restricted to evident object..... 7539 
several contracts construed to- 
Peathers Wilvenaen ahem sene ieee 7533 
technical words, how understood. 7536 
time of performange, when im- 


[QURESe MR aAtRe ara eae Medes Ben ens oe 7548 
UNTOLIMULY SLO Ler tacit ie en eee 7526 
words against whom interpreted. 7545 
words, how understood......... 7535 
writing, when disregarded...... 7531 
written parts control, when..... 7542 


Joint and several promise, when.. 7550 
Law governing grants applicable 


to written contracts ........ 7522 
Law of place governs ............ 7537 
Married women may contract, how. 5811 

diab tye Lorene) ern teers 5810 
Marriage, contract of—See Mar- 
FIAME Ris sete kne fee Anan 5695-5727 
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CONTRACTS (Continued) 
Marriage, contracts in restraint of, 


VOUS cick iemea mts lca atele ie fale Ves 7562 
May. be. oral owen so7.4 4 bb dans 7517 
Measure of damages for breach. ...8667 
Menace, elements of ...........6. 7478 
Minors, capacity to contract...... 7470 
Minors, disaffirmance by...... 5679-5682 
Mistake Rimdsuataase os oasis ete es 7484 
Mistake mol tactic ee aitele «ais sca 7485 
(Mistaken otal a woes ap avenae alate x oval ere 7486 
Mistake of foreign laws, what.... 7487 
Necessary incidents implied ...... 7547 
Not in writing through fraud, en- 

TONCOMENTVOE Wer avin le ee oe aie 7518 
Object 

GUT CDW ces cake ees alco ie aie, teres alos ares 7498 
POQUISIVES OL mace eet ae eee lhet is 7499 
when contract wholly void...... 7501 
when contract partly void...... 7502 
Obligations imposed by law—See 

OY oie ge MAO, AAI os eee Seay E 7573-7580 

Oral contracts, when lawful...... 7517 


Partnership agreements, restraint 
of trade, when permissible.... 7561 


Parties: to contract a2. --5 34ers «2 7469 
Personal property, contracts to buy 

or sell, when valid.i 2). ..4... 7591 

manufacturing contracts, when 

OXCEP LE Cm emacs arate als ser ayeletete 7592 
Persons of unsound mind, rescission 

VGUEcr a sieve cditeseralae' slatsishe (6,.c\s ener nie 5684 
Persons without anderen; 

Avail Wad y ober ta A eresai s,s uetstete hess (okays 5683 

Powers of persons whose incapacity 
ATU MO rata oreeautss cone eg tyefsicetei(e) teh 5685 
Prevented by fraud, when enforce- 

DL Otepke tater amet ieee siete rset Guarentee atts 7518 
Promise deemed joint and several, 

iv Ue laren pated Qep tansy = tees tope crete ey ostal's 7550 
Ratification of void contract...... 7496 
Repugnance reconciled ........... 7543 
Rescission 

TSO UNC GON sc, <a lala <toyare cls ciel ei s'> 7564 
ING AVEO CO (Laer coratiate. stele levees 7567 
permissible, when../.!...5.....: 7565 
stipulations against, when void.. 7566 
Restraint of trade void........... 7559 
Restraint upon legal proceedings 
SHON lea eigs < Feet Miaiests COR acerca eae 7558 


Restraint of marriage, void when. 7562 
Revision and rescission of—See Re- 


VWUSLOMMAG. wee le wat ibersuetensretal sos 8726-8729 
and VRESCISSION 2 5). sews )n 8730-8732 
Revocation of proposal, when..... 7494 
HOWE DWC wre a teyae cleat eis seve «ote 7495 
Sale of good-will, certain condi- 
LO MSCs VLC etertet. mater aisiever..'< 7560 
Sealed and unsealed instruments, 
distinction abolished......... 7524 
Seals, corporate, how affixed...... 7523 
Seals, instruments effectual with- 
OG Mm eens a: wee lean aie rato lal s 7525 
Signed by one party may be en- 
LOLCOMA DY OUNCE items. 26) elects ais 8718 


Specific performance cannot be en- 
forced against parties, when.. 8721 


869 


CONTRACTS (Continued) 


Specific performance in favor of 
parties not enforceable, when. 8722 
Specific performance of written 


Contract whens. ss... = 8718, 8719 
Statute et frauds v.05 tes enews s 7519 
Stipulations implied, when........ 7546 


Subsequent consent ratifies, when.. 7496 
Suretyship contracts, how inter- 
OTERO CMs a EIN os oy ccsuesetote ete ats 8198 
Third persons may enforce, when.. 7472 
Time of performance, when im- 


LOC aera take ctercys oscar pererne #3 7548 
Time, when of essence............ 7549 
Title reservation contracts, sale ou 

detaultimole veMdee 2. cee oo OOl 
Title reservation contracts to be 

pled e WWCEC Ar aictas ls «ote stectyers ites 7594. 

Cut yO TEGOLGGMA GR . a iedisre diets ares 7595 
release of obligation ........... 7596 
To marry, when voidable......... 5706 
Undue influence defined .......... 7483 


Unlawful contracts 
exempting from fraud or injury. .7554 


fximo mM damagesynninnc eels sale 7556 
fixing damages, exception....... 7557 
releasing from liability for per- 

SOMA PiMAULLES eye a) avers eteiaavels aye 7555 

restraining legal proceedings.... 7558' 
restraimine Marriage. 42.4)... 7562 
Testralnina et Grader. 2 eidiele elels: 7559 
restraining exception on sale of 

PROX OKGLA UMN Deir stics Gislortinee Hiade bree 7560 

restraining in favor of partner- 

SHipl ALTCCMENUES) aes <ceireress 7561 
Verbal contracts, how altered..... 7568 
What must be in writing......... 7519 
Wihovimiay se omtracty aiaae ia cisls -lepere sie 7469 
Writing, when necessary ......... 7519 
Writing supersedes what......... 7520 
Written and copied parts, how con- 

SUITROG Hee eituerere ieee atelier? Tec teee 7542 
Written contracts, delivery neces- 

SAT Yuereteasatstardctas syeveda ye seelew ante 7522 

CCCLIVIC IWIN GIN Vleraatatatc ts esters pt 7521 
Tnowea ha odie diy sat nate arent 7569-7571 
Written instrument as evidence of 
CONSIGSLAGIOMG nein st sie # sss 4.85) «tes 7512 
CONTRIBUTION 
How affected by release of joint- 

GOLONSmewei sate nue eke dee. ae 7466 

When compelled between 
COSUNEL ES ME. torch esiersis aide 8206 
insurers in case of double insur- 

QTEC CMCUee MiAMatsiNs ere tree cise seek os 8148 

JOMMECMPALULES) tetova a claideters svat eye late 7399 


CONTRIBUTORY NEGLIGENCE 


See also Negligence 
Rule when abolished as to railroads. 6606 


CONVERSION 
By will, when effective........... 7037 
Damages of lienor of personal prop- 

OLG Ver Gab mers telssteus st sh urciaeotathae 8691 
Extinguishes lien, when.......... 8242 
Of personal property, extent of 

CS NAO OS LOT furs! a/etsie Shaya 8689, 8690 


INDEX TO CIVIL CODE. 


CONVEYANCES 
See also Grants—Deeds—Transfers 
Acknowledgment of—See Acknowl- 
edgments 
After-acquired title passes by .... 
Agricultural land, void when..... 
Attorney in fact, how executed... 
Certified copies, record in another 


COMME Y; Feo rere rene Crater ceketnt 6890, 
Change of name of former owner, 
eihect Of Wie uaieteneye ce te ele os 
Oity lots, ‘void whentn. cess seeks. 
Constructive notice of contents... 
DeedsipstatutoryeLorm son a. seer 
Defective instruments, effect of 
FECOTG =VSeee lei deals sacks wee eke 
Deined pes cepses sas su tea eee 
Early conveyances, how governed. 
Early defects in, curative act..... 
Early deed valid, though not ac- 
keiowmpled sed. Garsut-easistsyseee ese 


EKasements pass with property.... 
Effect of record before adoption 
OF ROE iii ee es bln ee ees 
Estates in real property, how con- 
MOYO 1.2 tak PR ial een ton, 
For recording acts, see Recording 
Conveyances 
Grants 
after-acquired title passes ...... 
attorney in fact, executes how.. 
attornment of tenant, when un- 


ILE CESSAL Ya. heal syne “alae Cee een 
boundary by highway passes, 
WNELE 106 teeters ett wean 6) ope ie agains 
by married women .to be ac- 
Kknowledeedster rn. cloner eee 


by owner for life or for years.. 
change of name of former owner. 
covenants implied from use of 

“orants” 
Gefin ed arc Oe Oey eet te etoe Dees 
deliv ery any CSChOWi ae leks ce eie sce 
delivery to grantee is absolute.. 
delivery when deemed construc- 

tive 
easements pass with property... 
effective on delivery 
encumbrances embrace what .. 
fee simple, presumed to pass, 

when 
form of grant of real estate..... 
heirs and issue, meaning in cer- 

tain remainders 


eee eee e cere eee ee eee 


Oa) 00 6 0 26 o elle 0 0 6s 2 oS Ke «se 


eee ee eee eee 


Ce 


eee eee ewe eeee 


COC Coat Pr yee Yat ac gee seit ser Jc Det ae 


how interpreted 
implied covenants in grant..... 
incidents 
interpretation against grantor.. 
irreconcilable provisions, how 

construed 
limitations, how controlled..... 
lineal and collateral warranties 

abolished 
may inure to benefit of stranger. 
on conditions precedent........ 


©. axle jel es, eh ete .ewh6 in wus 01s eer e0e 


CC 


re ee eC 


8255 


6934 


6934 
6860 


6936 
6930 
6932 


6867 
6863 


6846 
6845 


6848 
6865 
6843 


. 6875 


6854 


6852 


6876 
6858 
6871 


CONVEYANCES (Continued) 
Grants (continued) 


on conditions subsequent....... 6870 
power of attorney by married 
woman acknowledged ........ 6862 
presumed delivered at date..... 6844 
real property, how transferred.. 6859 
recitals, when resorted to...... 6851 
redelivery to grantor, effect of. 6847 
subsequently-acquired title passes 6867 
Wiad w title passecu eqs vile eres 6856 
when in favor of grantee...... 6852 
words of inheritance unneces- 
SALY te ccicjets chee orateget avatar tehleden ae 855 
Married women, acknowledgment 
DV d clomtassicesicies sto rcnees aioe 6911, 6912 
Minor, power to makes oo .c c0 cle 59679 
Notice-of réeords s2.c 4 tc 6934 
Of separate property of wife...... 5792 
Person of unsound mind, rescission 
TD Voy sas tayerstcnet cus shore nots temmertebetee neuen 5684 
after judicial determination.... 5685 
restoration to capacity, how es- 
tablished ge.) sitense iste oienere (ters 5685 
Personal property 
buyer acquires better title than 
Seller, owen aa sh sevsictcisssiste es 6881 
gifts of—See Gifts ........ 6882-6889 
interest in existing trust, how 
tramsterred (iy epee heitter 6877 
transfer by sale, how regulated. 6878 
transfer of title under executory 
aAgTeemMeNt } ahaa. ma ere edeleerces 6880 
transfer of title under sale..... 6879 
Record constructive notice to 
WILLOTIIN es fate tec oyehs clave tu Merstetereaeer 6934 
Record, certified copy in another 
COUNGY. Plate wt eiegts tele oxtgeiavecens 6934 
Recording—See Recording Convey- 
BIN COS reat. ots apse eantoisheaettetMeec re eete 6934 
Transfer 
by owner out of possession..... 6840 
delined «ow davon ae e-cnieciente ie 6835 
oral, when Validwissukiats sue our 6841° 
possibility cannot be transferred. 6838 
right of re-entry not subject to. .6839 
Voluntary, @enned (crise eens 6836 
what property subject to....... 6837 
Trust declarations, recording of.. 7907 
Trusts, interest in, how transferred. 6877 
Unlawful transfers—See Unlawful 
PAnishersy \..asrsirs eter Senses 6939-6944 
Validation of certain early convey- 
ANGOS, Res terapterslepeae cee ye- states 6930-6933 
When void against subsequent pur- 
chasers: ©.2 .cheweas: Woe eta ee te 935 
Wife absent from state need not 
SUOIN sak c iehes oueetae © eusienc a were 5818 
CONVICTION 
Of felony, cause for divorce...... 5736 
COOPERAGE 
By railroads of boxecars for ship- 
ment of grain—See Railroads. 
ate guste, sae arctan emirate miele 6613-661 


870 
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CO-OPERATIVE AGRICULTURAL 


CORPORATIONS AND DIS- 


TRICTS 
Appeals from order of court...... 6424 
Appraisal value of equity, dissent- 

ime = steekhioldere: iro sos. cece « 6422 
Articles of incorporation, issuance. 6400 
Board of directors, powers........ 6409 
Bond to accompany petition...... 6398 
By-laws 

SLOP ELOM pen cat ene ene No C's. s 6406 
CMa NONNGN he As a eeldigacg Paw ae ee 6408 
COMGETIES Wet iota oka, siren nies yale ois ete 6407 
ECCOPCINO ie Ue enrpeet che cle i oa 6408 
Certificate of incorporation, issu- 

ANGE Ole terete ah eb ee kiss 6400 
Creation authorized ..iu..2.).2.. 6397 
Directors 

CIBERIONS OF Ware che Aalst hie s ayia: 6411 
DO WOTS Et ie cls st hohe RavActis Ritts a ai as 6409 
Cain ea blows creer srereerhas cas ose 6410 
WOT TAN Faas icuclen co shevteteme) sonia eck ete 6410 
to give notice of first meeting... 6401 
IMACAMCIESE Ss + lat. ateia oi creitateiete so 6410 
Election of directors 
Dallotsian daca vimo en mer vtec seals 6412 
LONE ECEMOINCN oes po boo bdoe bee 6412 
aw lemmhiel disc ven sere ate scene raschehe « tenave 6411 
Election of proxies by subdistricts. 6412 
Errors not prejudicial, when...... 6423 
Existing associations may organ- 

UZO* WO We mae set a tueseittn sats ebayer 6421 
Existing corporate awe applicable. 6425 
MINGUS LOL VCOUMBUE Wis oii clece wie oie «she 6400 
First meeting, how noticed and held 6401 
OT MALTOUN OL. iolve|-veteterche; dsteh err stees 6397 
(Eicarin okey hitomi nedtes «ctl ave cr 6400 
Indebtedness 

execution and record of mort- 

PaO OA sah shakers eter epeeyeh tee del anctste 6417 

executive officers to file petition 

MAA COUT Lisle fav ecose on puede cr eesvarchne rents 6415 

foreclosure of mortgage........ 6418 
hearing on resolution creating.. 6416 
WO Wine CLEALCU he 5 Grcpeie Feo) el sh ok te oile ah 6414 
MV UTHUAENGLOMSe OU: craves vere <uev syste orelsr 6414 
notice of hearing on resolution 

GREAT eels <a lautcexs/ Suopiha (as iaieyis oy 6416 

objections to petition, hearing on. 6416 

OLGOUBO Le COWL Liles ard se) sicus) rcls'e 6416 

passage of resolution creating.. 6415 
Lien of corporate indebtedness upon 

membership land............ 6403 

recording articles of incorpora- 

(HRDENS) HUI EKO Wea Gee Ge 6403 
DONT ATOM a Oty a Chere corse stave) olsv sfc canes 6427 
Limitation on indebtedness....... 6414. 
TOC ALS reach syther a speiey as oper iter ha Biler spams 6426 
Map to accompany petition ....... 6398 
Meetings, how conducted......... 6413 
Members defined 5 an <8...) sir sensi 2.- 6405 
Membership lands defined ........ 6405 
Mortgage 

CONTEMUSIOL sii sriete sits) che Clete 4 hereon 6417 
execution and recording of.... 6417 
foreclosure of procedure....... 6418 
TVG YUMEO Getpatetcketeks a ere le als aye! ets) Bia ss 6417 
iP UKM MLO NAV gRME St te can atecdeic aha: o) av.cte-t toys 6418 
Notice of hearing of Retie on siitstodets 6399 


CO-OPERATIVE AGRICULTURAL 
CORPORATIONS AND DIS- 
TRICTS (Continued) 

Order of district court, when final. 
AN Peals ENON Aer crelerte ce esters ehes 
Organization of districts by exist- 
ing associations, procedure.... 
dissenting stockholders, appraisal 
value of equity 
Petition 
bond 
Contents: and (filing. s,s. then. 
findings of court 
INCATITIOM OR to ica le-alteser ese, «i esate 8 cl shay 
issuance of certificate of incorpo- 
ration 
IMA PMLOPACCOMMY AU ay cncls versione 2 5)< 
Noticeroe hearing Ol. Aoe% ciate -< 
Power of associate members, how 
IO MOLUISG CM temmmtes eames cae eraveaes os 
Power to own co-operative enter- 
prises 
exceptions 
Powers of board of directors...... 
Procedure for receiving other mem- 
bers 


see eee eerste eee 
ee 


Cr ee ee 


ee 


$5) 8, =| O/C (elele] @ 1s 6 ee oe 60.18) .¢ 


ee 


Quasi-publiec corporations 
Resolution creating indebtedness— 
See subtitle indebtedness 
Subdistricts, election of proxies by. 
Subdivisions of subdistricts, crea- 

LUOTVTOL cathe te atecn ctetel acs sietera ey Suet tee 
Tax levy, court may order on fore- 
closure; moruga@en.s.t. eels oe 
OLIN EAS CLS eee Reon ete ag 
Wihleeinasa Covmiserrnrasts mt iiss ere 
Withdrawal of lands 
effect of filing copy, order of 


CHCr a aC an wa iit} 


OWA FOS Hidtinor ae oOeehac ee Sica. 4 
petitioner to apply to court, 
WHE TUT) onebey seats ler siete cnalste: Sia lets, <1 
petition to withdraw’ ........3.. 
J OFHOROEXORDBERELLS Goo rhtpa dia casio aR ED Senay 


CO-OPERATIVE AGRICULTURAL 
OR HORTICULTURAL AS- 
SOCIATIONS 

See Co-operative Marketing Act.. 


RE Bic oS tae eye Ceci ch hope nee 6428— 


CO-OPERATIVE ASSOCIATIONS 


See Corporations: 26.6.2. 6375— 


CO-OPERATIVE MARKETING ACT 


Alctivibles: POrMIiGed ap vat msictee ate tie 
Agricultural produce defined...... 
hows bam dled bya cerets sex hats onsets 
Annual report to commissioner of 
GST ICULL UE OR baat aac 2 cdatstarate 
COMECINUS ILO Lal acer eek Rica ot 
Articles of incorporation 
amendments, how made......... 
certified copies of evidence....... 
CONVENES a ein Mae 2. hae Sieve wc 
filing with college of agriculture. 
Association defined 


Shai Be ¢)s) 8 6 eho ee) 8 6 0) 's 4 6 6 © © B 


when 


6424. 
6424 


6421 


6449 


6396 


6435 
6429 


. 
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CO-OPERATIVE: MARKETING ACT 


(Continued) 
By-laws 
ACOPtIONT OL sc crvers sicierchetoke electra 6437 
CONTEMbS OL Ma. ore ie etecesiekete renee 6437 
penalty for violation........... 6437 
Certificates of membership, condi- 
S1OUS (FOVETMING sc. tlre ee 6441 
Contracts—See subtitle marketing 
contracts 
Contracts with other associations 
UMM MEAN IGS 6 6 oWob om Jee 6446 
Dean of agricultural college, com- 
HULOVCA LION MyLI sielchetelstoloterenciele 6432 
Declaration of policy ............ 6428 
Definition’ of Werms (T2012 cre. «oe 6429 
Directors 
CLeCtLOmy OL welgc cela 'ae axorsmecere rece ioe 6439 
SAIATECS gir cia tis eisi eee miennetaeer ete 6439 
vacancies; how filled.........2... 6439 
Directors, removal of............. 6442 
eharges and procedure.......... 6442 
number of signers on petition.. 6442 
Election of .directors............. 6439 
Election of Officers...........-.-- 6440 
Existing associations may adopt 
ENG) Huhta na IDS He Gina ole Ridlsolsiii c 447 
Fees for filing articles............ 6449 
General and special meetings, how 
COEMIVE Ba AeA 4 SUBS Ae Hen fa in Genlchc: 6438 
General powers of associations .... 6433 
Liability of members for debts of 
DSSOCIATLON Ws eho sversia oieteretec eter ehere 6441 
. Marketing concracts 
execution and termS............ 6444 
injunction on breach ........... 6444 
liquidated damages on breach... 6444 
Mectings, Low called............. 6438 
Member defined.......-.-+-seeees 6429 
Members 


liability for debts of association. 6441 
members in other associations.. 6434 


other than natural persons...... 6434 
WHOA UD Ga atcrellrierel state aisiarel ens 6434 
Membership certificates, issuance 
EL Vises wieveanataatstanete tet ie etele) hata iaie 6441 
INANE TOL PACE. cre}. rive ere teleleiane “teleelaie 6429 
Number necessary to organize.... 6430 
Officers, election of..........-..+- 6440 
Organization, OL. js; <s-jels 951s ielejae ont 6430 
Persondetinedian cer iajon titers srtaassa 6429 
Power to contract with other asso- 
CLALIT ONS aus erei le aber eemenee dep ae ot ene 6446 
Power of associations............. 6433 
Preliminary investigations recom- 
TMON GEM. va sreceis cvs ereueley siene le eionene 6432 
President and vice-president, elec- 
PLOT POLI srcsdeaie ec unten ov enesee ote 6440 
Publication of act... <2... 26.6: 6428 
Publication of organization....... 6431 
Purpose of act......+..+.-6. 6428-6431 
Referendum may be had, when.... 6443 


Removal of officers and directors.. 6442 
Secretary and treasurer, election of 6440 


Stock 
amount member may hold....... 6441 
association may purchase, when. 6441 
transfer of, when prohibited.... 6441 


CO-OPERATIVE MARKETING ACT 


(Continued ) 
Stock issue 
promissory notes accepted...... 
Witten! paids LOD. Sheplers eier wyeuerate 
Mites Of) ACU AA oyesslaeuelelareh seat re teNetae 
Transfer of stock, when prohibited 
Uneconstitutionality of act........ 
Vacancies in directors, how filled.. 
Votes of mem) ers armies stm cjeis sini 
Whoumay OLlanizecnscisios leer 
COPIES 
Contracts, effect of alteration or 
destruction of duplicates..... 
COPY 
Recorded conveyance, effect of fil- 
ing in another county........ 
COPYRIGHT 
HiitectroL PUbMICAtIONG «te isi-tee ei ee 
CORPORATIONS 
Acknowledgment by, form of...... 


Acts concerning, subject to repeal. 
Adjournment of meetings author- 
TLE.) Ay space dar acnie alee eyes etaehapelanate 
Agricultural corporations—See Co- 
operative Agricultural Corpo- 
rations 
Amendments to articles of incor- 
poration 
adoption of resolution.......... 
bonded indebtedness, procedure 
40 create or imerease, 5.756 ees 
certain existing laws not affected 
certificate as evidence.......... 
certificate of proceedings, publi- 
CALLONn 710 Milarl oer. iene acts 
CONTENES Hs tei irame tis koouctete tone tele 
decrease of capital stock, limit. . 
extension of business, procedure. 
How smMUade:s ca. sc cere avers eee 
issuance of new stock certificates 
name how. "chanoedie. miuae css 
notice, publication and mailing.. 
notice, publication, how waived. 
number of idinectors. swe. ste ste 
organization). suns ven woe ere 
pending suits not affected....... 


place of business, how changed... ! 


ACODE OL At geet ahem ete 
shares of stock, how changed, in- 

ereased or decreased....2.... 
term of existence, how extended. 
term of existence, limit of exten- 

sion 
voting 


= sie. 'e (66.0) pile eeie 0 epere » Soha lees & 
CY 


a | 


Annual statement 
Contents: andiilinigre jew aera 
liability of directors for failure 
Dor files ois s i a.2 ss dette een es eras 
Anti-trust law continued in force. . 
Articles of incorporation 
acknowledgment of 
assessmenut life 
COMPENES HH tagd ste ie ol hsat a eaisie a ete 
building and loan associations, 
contents 


Cr 


872 


6441 
6448 


5918 
5918 


5926 
5922 
5924 
6003 


6003: 
5972 
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CORPORATIONS (Continued) 


Articles of incorporation (con- 

tinued) 
certificate of secretary of state 
AS OVUGEICOM Gey. i teseve tia cise sss 6 


certificate of controller of cur- 
rency as evidence of national 
Wa MES Miercuatsia: etadesielets, sree sills 4 
certified copy prima facie evi- 
GENCE RE Rita cerium crereldereysvele ote" 
contents of, generally 
defined 
ditch and flume companies, con- 
TOMES Accom trsteanatene dette, oye 
filing in office of county clerk 
where property is located... 
damages for neglect to...... 
Ghideyoy Peto yas eck ain eee aes 
institutions of learning, contents 
other facts to be stated, when... 
railroad companies, contents.... 
religious corporations .......... 
signing and acknowledgment.... 
telegraph and telephone compa- 
MULE SA COMLCTIUS! | ererele) sels 1 (eiskaoferels 
tunnel corporations, contents.... 
iVailicla cl Ome OL/ tects teyelcbo\epaishstetelchere 


validation 


ese essere soe 


ee ee 


fées'to' be paid /...0us. 0. e. 
release from payment of fees.. 


Assessment of stock 
actions for recovery of stock 


NOldetots eucs 1 Naa ES 
zssessments not invalidated, 
SWOT ests thelaNeraveueteitste Wavaete fiat ene ote 
Contentsnot Order. ots c.casn ecser: 


corporation may purchase, when. 


delinquent sales, extension of 
GANG Mee rer ear ieee sessieteh enetel sts tats? sl ne 
MINE CLOLS May, Ge vivi.cen pe sy sisi neta 
disposal of stock purchased by 
COLMOUVATL OME etsy tsk fe de keteye lelrafey ae 
jurisdiction acquired by publica- 
ELON Ions chet aio of hiexclSastensi stiateua)= lest s 
limibatlony on amount: i... isis 


limitations on actions to recover 
stock sold for delinquent as- 
sessments 
NOCHCOMLOTHIN OL Passe shes te =v. oN 
publication and service....... 
notice of sale of delinquent..... 
COMPELS | OL aia ces ereiele sient ehers 
publication 
procedure to make stock assess- 
able 
proof of publication and sale.... 
Hellamalte all CulO Wee) setloperets «edaleys 05 
purchase by highest bidder.... 
to what corporations applicable. . 
unpaid assessments, regulation of 
. levy : 
waiver of sale and action to re- 
cover 
Banking Corporations—See Banks 
and Banking 
Bearer certificates 


ee 


Pe 


eee eee eee ese eee eee sees 
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5914 


5915 


5913 
5905 
5904 


5906 


5909 
5909 
5909 
5906 
5906 
5906 
5906 
5907 


5906 
5906 
5910 


5911 
5912 
5912 


5989 


5988 
5976 
5985 


5987 
5973 


5986 


5982 
5974 


5989 
5977 
5978 
5979 
5980 
5981 


5993 
5990 
5983 
5984 
5992 


- 5975 


5991 


Nepean tareteses cele 6014-6109 
Sota o tabi 5959-5965 


873 


Board of Directors—See subtitle 


directors 
Bonded indebtedness, procedure to 
CREATE GAN By cin gata g ahe thee oiarara vers 5929 
Building and loan associations 
anmuadlstatemient os 2 o.crageleuselslets 6365 

form, attestation and filing... 6366 
articles of incorporation........ 6356 
bonds. of PoMeerss. wy. koe vie siagete 6360 
borrowing money, conditions reg- 

LUE TLIO ME sy chatiefueuell- ost cen suoh eset laters 6358 
cancellation of stock by........ 6358 
capital stock 

PC AMINO TOL SLORY is isiane hint shetete 6357 

subscription necessary for or- 

AM UA AOR tay, atelleroncebhekels Selec 6357 
certificate of vote, filing of...... 6356 
collateral held as security by 

SEabel) CLEASUMEM patye sn) saaltelal ole 6364 
directors, election and term..... 6357 
dissolution of corporation, how 

CLO CHC A Minaiea nictole aration sia clel ets ial ele 6358 
expenses and losses, how paid... 6362 
examination by state examiner, 

NOY” Caan decign Gam reo pete OSU 

powers of state examiner..... 6369 

procedings to revoke charter 

WIDOT era tat: toh cyanate es Sworetecen 6368 

publication of condition of 

COMPANY pW folate tasteeys 5c 6370 
fees, to whom payable.......... 6371 
fund for contingent losses...... 6361 
incorporation, how effected..... 6356 
loans, conditions regulating..... 6358 
losses, assessment of......... se. 6362 
may commence business, when.. 6357 
organization, how effected...... 6355 
penalties for violation of act.... 6373 
POWOESB tats at atetay elevaiel me stellata opel ses 6358 
state examiner, reports by...... 6374 

to approve amendments...... 6357 
state treasurer, liability of...... 6372 
submission of constitution and 

by-laws to state examiner.... 6357 
taxation, what property subject 

TOW Ware earstar S siarsenera hs si ovens hee ahs 363 
withdrawals, conditions regulat- 

Tapa BC US ae eet ALES Goa D PN STA 6358 


withdrawing members, rights of. 6359 


By-laws 
adopted, when, how and by whom 

RUB ae eee Moose: shut mlofey Adtare\e 5930-5936 
assent of stockholders to adop- 

CLOee AM eINrVatake lal: Hak siere + Seles ott 5930 
may prescribe quorum.......... 5946 
providestor what ns. t. sn s 5931 
DECOM MU Oamnaeiecorerepensc ay sor) ete h sess a elke 5932 
repeal or amendment, how..... 5932 

Cannot take by will, exception.... 6977 
Capital stock—See subtitle stock 
and stock certificates 
Cemetery associations 
snnualelectionsy vata.» 5 «..« 6481-6483 
annual reports of trustees...... 6484 


articles of incorporation, filing of 6471 
CtLeet vor flim etnies oso 5 tees 6472 
by-laws, enactment of..... wae 
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Cemetery associations (continued) 


CORPORATIONS (Continued) 


conveyance of land, how made...6480 
eminent domain, right to exercise 6472 
exemption of property from taxa- 
bion. "A255 RiP va geb'e ote ee 6486 
formation of, how effected...... 6469 
funds, to what purpose applied.. 6485 
lots 
conditions governing use..... 6487 
how ‘transferred ieee reek 6487 
OULCOTS. ys DUO Nisete ors wines eoccr 6475 
permanent care and improve- 
ment fund 
annual report of trustees..... 6502 
CFCATLOM BOlwie tryin selene 6488 
income, how used). 0uco ek st 6498 
INVEStMeLS VOL ws). bee eee ee 6499 
not to exceed what sum....... 6496 
powers of survivors.......... 6493 
powers of district court in re- 
lations Out cysra nie Asc ie 6494 
principal of, to be reserved.... 6497 
secretary, of (boardsene se seree 6501 
transfer of, how effected...... 6496 
LTUSEEER 1 Sy ois Bees wise aaetcleul 6489 
bond Ofte ktheke eee see 6491 
Classification of) .tiae)- somes 6470 
election: Of7 \.i0shcaem ees 6481 
foes Mol Mr iectak eater crete 6500 
recording and appointment 
OL visto: Sit wns otee ine Pees 6495 
Tenure OL Oller. sere elle -6490 
vacancies, how filled ...... 6492 
power to take land by purchase 
OTNOIED iis oa ateere ee eke eee 6479 
DOW-ELS? Ue aoe ieracecA prec eee ene 6472 
record of interment kept by.... 6476 
repister Df interments 2.5... 27. 6477 
penalty for failure to keep.... 6478 
secretary, duties of...........% 6476 
trustees 
annual sreports notes cient 6484 
board of Sieh eee cicos seem lone. 6469 
may enact by-laws.’.......... 6473 
may fix day for election, when 6483 
powers and duties............ 6475 
qualifications of ......... 6470, 6482 
vacancies in membership..... 6474 
Certificate of secretary of state as 
prima facie evidence .....:... 5914 
Certificates of stock—See subtitle 
stock certificates 
Change of articles of incorporation 
—See subtitle amendments to 
articles of incorporation. .5918—-5929 
Change of name—See _ subtitle 
amendments to articles of in- 
COTPOLAbION Mee riers 5918-5929 
Changes in organization and ar- 
rangement — See _ subtitle 
umendments to articles of in- 
COTPOLALION | sw rcngem are to 5918-5929 
Charter, reservation of right to 
alter)or, repealinse sas eee 5997 


Churches, incorporation of — See 
subtitle religious, social and 


benevolent corporations . .6453-6461 


874 


Colleges and seminaries 


articles of incorporation, con- 

Pents OL eee, tacts tots teeters terete 6452 
board of trustees, election, term, 

quorum and powers.......... 6452: 
Incorporated: OW sessile nte 6450 

Consent meetings valid, when..... 5950: 
Consolidation with foreign corpora- 

tiomsetiect Ole oe eee eee 6001 

OL, MINIM COmMpaMiesian wali 6650: 
Co-operative Agricultural Districts 

—See Co-operative Agricultural 

Corporations and Districts.... 

ROPE aa RaEE Conia Sue Kean ih Uicnceta eh 6397-6427 

Co-operative associations 
assignment of stock, regulation 

OPS i alaSclers Pate caeetactete yee enaete 6382: 
by-laws, adoption of:........... 6380 
certificate of incorporation, issu- 

ANGOMOL shiek ce eee noha eae ee 6378. 
consolidation, how effected...... 6390: 

certificaterotern steers 6391 

effeet (Of it 2h aes hae sanonee 6392. 

equal terms and privileges.... 6391 

obligation of contracts pre- 

SPLVCO dem eee eee oe 6393: 
decedents, disposal of shares of. 6383. 
directors 

election sandiitemmeren coin eite 6377 

number and powers.......... 6380: 
dissolution, when and how effect- 

GGUS ES fails as operate nano ate eee eee ae 6388. 
earnings, how apportioned...... 6387 
exemption of stock from attach- 

TMVGTUG Ys oie se seater atone aime) Peer ene 6383. 
existing associations, when bound 

DY MACE ARG ec. oper nt eee 6389 
first meeting, calling and notice. 6377 
incorporation, how effected..... 6375: 
increase of membership, how ef- 

fected: v5.5 Chara pees 6384. 
license to open books for sub- 

SCYIPbIONS. 265s, o<.5 oat wi 6375: 
name, restrictions upon use..... 6394 

duty of secretary of state..... 6395 

penalty for violation of act... 6396 
net earnings, distribution of.... 6388 
POWOTS chlor circ cleteecs cial fare rcietaeaaes 6379: 
profits, distribution of.......... 6388. 
reserved power of regulation.... 6385: 
shares of stock, denomination and © 

pC Mirae ae tay eee ee ie rs 6381 

forfeiture for nonpayment for. 6381 
stock, when exempt from execu- 

PLOT ie cncctelcte g.t Mrs teus es eee Sie 6383 
stockholders, limit of stock..... 6376 
voting by mail, how permitted.. 6386 

Corporate powers, how questioned. 6000: 
Cumulative voting for directors... 5937 
Debts, liability of stockholders for 5966 
Defined Mri tres ela ee 5900 
Diocesan corporations—See subtitle 
religious diocesan corporations 
Directors 
change in number of, how...... 5918 
classification as to term of office. 5934 
composition of board of........ 5933: 
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CORPORATIONS (Continued) 


Directors (continued) 


cumulative voting for.......... 5937 
duties on dissolution:.......... 6011 
elected) willeneers err ercitetate te oncere 5936 
CLT oin Noid RNE Gata ean oeco Oe Somme 5935 
election of officers «5.5 nw. es 5938 
election of, water users’ associa: 
LIONS, where held 92.) c8ss « 5943 
elections 
HO WinCOMGTLGLe Cd armietet aiden peters 5937 
PLOXICE Bn esievonaminersi. eet 5937-5946 
liability for failure to file annual 
Suehesdenhiy “og cits oo 6 dered aene ao 6003 
TVA JOVI | MA yea Checks velar sh > 5938 
meetings 
how and where held.......... 5943 
outside of state, procedure.... 5943 
special, how called........... 5944 
MUSt, Depmuem|) erste sts o -.- 5933 
must declare dividends only from 
SUT pS Mayes atey os; era)sdeeroielti cae 5939 
liability for violation ........ 5939 
number, powers and quorum..... 5933 
organization of board of........ 5938 
penalty for false statements .... 5942 
president, election of........... 5938 
Hualiieations sts song es sine tosis 5933 
MOMUO Ale Ors rove a «fsa tte cate iene te 5940 
meeting, how called.......... 5940 
PORINHAtON, HOW 4 yes <7 5 see mines 6 5941 
BERL UCHMONSMU PON.) -/cralcnotareasstters 5939 
vacancies, how filled ........... 5933 


Directors’ meetings—See subtitle 
meetings of stockholders and 


directors 
Dissolution 
by act of officers on expiration of 
Chaetets procedures rae 2 tere 6011 
directors trustees for creditors on 6011 
NOW OIL eCLEMarretareials sperere) secrets 6010 
on sale of property, when....... 6005 
Dividends 
from surplus profits only....... 5939 
Effect indorsement negotiable in- 
HGMUENGIMG LONE Sion OBO DOU Eero 8429 
Election of directors—See subtitle 
GETEOUS), GA WBE ae Dip oreo Dt 5935-5937 
Hlections 
adjournment, when and how.... 5948 
amma nw mene tel ditt ioriart sists sai 5935 
complaint as to illegality....... 5949 
majority of stock to be repre- 
SOU CMe ke sieiaals stehehorens) aieisk« + 5946 
postponed, how .-.......-..-+--- 5948 


stockholders, how represented .. 5947 
Endorsement of negotiable instru- 


MUGUIMDASSCSabUbLOL lor crelete stare «= 8429 
Existence questioned, when....... 5998 
Existing corporation to continue, 

WOK: Blo'an EIU eae CD COED IO 5916 
Existing corporations not affected 

hy SHIGE 2 Oe ek 0 Rete ini eras 5917 
Extension of business, procedure 

if OUM erations viecoie oscar cher ocsinis 9) $909 5918 
False certificates and reports by 

OMUCCTSE OL: stot ss sisicteverv </> see. 0942 


CORPORATIONS (Continued) 


First meeting 

adoption of by-laws......... wis OVS0 

CLEC UOMN Ole ALLE CLOLS ne oie acne) et 5936 
Forbidden to take under will, when 6977 
Foreign corporations 

amendment of charter, certificate 


UO? [Gr GC Oebae Ss AOL deobccue 6651 
annual report, contents and fil- 

ATL OME gece flee duis she anauel tenets 6654 
annual statement, form and filing 

(Oe. oS Phe eae ee ieang ache ohn 6654. 

penalty for violation of act... 6655 
consent of agent, filing of...... 6652 

certified copy as evidence..... 6652 
consent to license law of state.. 6651 
consent to service of process.... 6651 
contracts void unless compliance 

eWauGoaulen wre tUeUG. te teen ava) cveraic re eyere. 6653 
copy of amendment of articles 

GOW be) Tle dita aaa Sercissisic.4 laterals 6651 
designation of agent for service 

Ole OCESI a eyetayae Peete rshetc ais 7s 6651 
duty to file copy of charter and 

SEADCMICI Ee, aarclses fee Savas e's 6651 


eminent domain, right to exercise 6658 
existing corporations, how affect- ' 


COM T AGH wore se ais ot roe are 6657 
failure to comply with law for- 
HOURS aT OLS eae cree Reem ent ees 6651 


time for compliance with act.. °6651 
fee for increased capital stock.. 6651 
filing fees, where enumerated... 6662 
jurisdiction of state courts over. 6660 
shares of stock subject to at-: 
GACWMEM beds Sinise «1 oes stelle ls 6661 
what companies excepted ..... 6660 
must file copy of charter and 
statement -with secretary of 


Stalemate sie siancks es tele wetter s 6651 
contents of statement........ 6651 
penalty for failure to file..... 6651 

penalty for acting as agent..... 6656 
possess no greater powers than 
WOMOStLC MeN Ate ee Fae oes 6659 
shares of stock subject to attach- 
EMSRS, NUKE Ge AB cada oak Ble obe 6661 
statements by, contents of...... 6651 
Formation for what purposes. .5903, 5908 
Form of acknowledgment by...... 6915 


Fraternal benefit socicties 
accumulation basis, how ascer- 


CANA eee ear Tre ee oaen tere ee 6330 
amendments to constitution and 
LAWS a LO Vypaetransrenes eee ane ates sds, 6327 
annual reports, filing and con- 
ETON) (OIE a OG eR oc BOO Obs 6328 
articles of incorporation, con- 
POTUUSN Olea stehen is csyeh- teas aie 6317 
to be filed with insurance com- 
MNIBSUOMOI cheiciaia artes eis tos « 6317 
attachment of benefits prohibited 6326 
attorney, appointment of....... 6322 
beneficiaries, who may be....... 6311 
right to’ designate ........4.. 6311 


benefit certificates, regulation of 6309 
bond to be filed with insurance 
Commissioner) (..55..5-...4. ee COLT 
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Fraternal benefit societies (con- Fraternal benefit societies (con- 
tinued) tinued) 
certificates, issuance and contents 6313 licenses 
constitution and laws and renewals...) sce ate 6320 
copies to be filed............. 6327 revocation: :OL./0. »t4 see eee 6335 
may forbid waiver of terms... 6325 lodge system defined ........... 6306 


constitution and by-laws, power 


mergers and transfers 


to makerand alters eee 6317 commissioner of insurance to 

death or annuity benefits on lives approve) ote eee 6319 
Of "children Werieiaiwasels)- winieset 6339 how, regulated?" 0. area 6319 
amount of S) Ke! tine iiets re ha talvanievets si oust 6339 mortuary obligations, how com- 

continuation of certificate on PULSE Ade MOR ere see ener 6314 

termination of membership. 6344 must designate commissioner of 

medical examination of chil- insurance as attorney......... 6322 

dren required.............. 6340 officers and members, liability of 6324 
payment of expenses from gen- organization 
eral fund ERDAS WEIS OOS Dia) 6343 amount of advance payments 

reserve requirements ........ 6341 which must be collected.... 6317 

separate financial statement to how: effected...:........ Pst 6317 

be IMACS AT etal scsomar she i OS O85 6342 must secure how many appli- 

surrender of benefit certificates 6341 Ga Res ee ee See er 6317 
deferred | payments are fixed lia- preliminary certificate, condi- 

bilities’ ..2 tte e seen eee eee 6314 tions of issuance........... 6307 

fund to be maintained for.... 6314 payment of benefits by......... 6309 
defined .............. tenes 6305 penalties for violations of act... 6338 
discontinuance of business and place of meeting, where........ 6323 

forfeiture of charter, when... 6317 principal office, where.......... 6323 
dissolution for failure to insure PO WersrOL Veawuuiun hee es oe tee 6309 

financial security, when...... 6329 powers retained by existing so- 
domestic societies, examination GLOTLOSIR.s arte Eirscete cies epee ei aoe 6318 

of Jie tt els eleiene sie eee pects eeeee 6331 ‘publication of financial status, 
examination by commissioner of how: reculatedi. wen eee net 6334 
INSUTANCE's \ +) +6 e\+ »+++--6317, 6331 qualifications for membership... 6312 

‘exempt from general insurance quo warranto proceedings to dis- 

LER ig a thee Oe ie tree eee eee 6308 solve, Where 2 Sci nee ere 6331 
exempt from taxXatblonicees steele: 6337 receiver, when’ appointed cep meas 6331 
exemption of benefits from at- service of notice ......... “6aeL 

tachment Ay pth eurpey os pete tenes 6326 receiver, application for, by re 
exemption of certain societies TLOPMey Deniers) ia aimee emer ere 6332 

Trom: Heh ees peers eee es aoe 6326 reincorporation of existing so- 
extended and paid-up protection, CLELLOS A WVELeNY Mus, eae eee ene peecs 6318 

when granted .........-.. 6310 reports, filing and contents...... 6328 

not to exceed reserve ........ 6310 valuation, how ascertained and 
financial security, provisions to Cervuied wen canis setae sees 6328 

insure sees tee eee ee Sitters 6329 representative form of govern- 
foreign societies, examination of 6333 ment defined 2.1252 e hota 6307 
penalty for refusal to submit revocation oi licenses. . case ue 6335 
BOT sir eee os + wise tee RTT 6333 service of process on, how made. 6322 
foreign societies fee; Lor. Kano we sited ue enemies 6322 

ao ROS, at a ets! terete tereraionect ity solicitation of members to com- 

ca hon Ses Pris AROMAS 6801 plete organization «2 ¥2me aonee 6317 

Aen acne Aa. tebe eet ne valuation of certificates on ac- 

procedure on refusal or revoca- cuinulatiGne vbaniga Phow ian 

tion of Meenseatne beeen 6305 A Tad ok Ne ; *¢ 6330 

ee ae setae Pe ee ae 6321 valuation on tabular basis...... 6330 

FONLOW, ORF BEE OT OE ecm cias. valuatioris, how ascertained and 
Peng Peer iy ght on ME partifieds actus oicius Lemeeae 6328 

ae : waiver of law, restrictions...... 6325 

creation and investment of... 6314 de 

what societies exempt.from act.. 6336 

TOW ge (LOVIN © Cl ay-rauesereveueucieme rere ete 6314 : 

how distributed.............. 6316 Grant of powers subject to repeal.. 5997 

how) amyested:. cicv.tes ate setae 6315 Increase of capital stock, proced- 
insurance commissioner to issue MITOS pe oye etek teers Stat 5918-5929 

preliminary certificate of au- Industrial and manufacturing cor- 

Loh ALT HO AMINE US cea are 9 15 A diSta goes 6317 porations 
investment of funds, how regu- how? formed 2245 iho auc/aiste tne ree 5908 

TAGE Mia aiccarara's (yale ueceeyer eee eerie 6315 name not to resemble existing 
of foreign societies ......0%.% 6315 COTPOTAtLONS 4s ve ee Mee 5908 
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Industrial and manufacturing cor- 
porations (continued) 


CORPORATIONS (Continued) 


COED OR eae eee eee unk 5908 
Insurance Corporations—See Insur- 
ance Corporations........ 6111-6354 
Issuing bills prohibited........... 5996 
Justices of peace may call meeting, 
WHOIM. ate Mite inten ae Rei ie & 945 
Lease of property, procedure for.. 6004 
Liability of directors for failure to 
file statements .2.03...00.0-. 6003 
Liability of stockholders for debts. 5966 
Loan to stockholders prohibited... 5958 
Majority of subseribed capital 
stock must be present at elec- 
WAGONS) ct slak le aki sabe ss 3 oe 5946 
Meetings of stockholders and direc- 

tors 
Sadjourmment Of 72. eet sed bs! 5946 
consent meetings valid......... 5950 

proceedings binding.......... 5951 
justice of peace to. order, when.. 5945 
majority of stock must be repre- 

OIG OUR ee anaventote as cis, < pee yess 5946 
postponement of election, when.. 5948 
special directors’ meetings, how 

CANS Aig tt sncters Savcre Meta iaie dees 5944 
stock of minor, how represented. 5947 
voidable if majority of stock not 

iOINGETELD PAG ae re Oe Ainnn, Bia Cts eRe 5946 
when, where and how held..... 5943 

Memberss denned 0i.iic i... owe sine cee 5952 
Mining, regulation of—See Mines 
AT Ce MITAT Oe aney anche es ae 6648-6650 
Minors’ stock, how represented.... 5947 
Mistake in name disregarded...... 5999 
Money, issuance prohibited....... 5996 
Mortgages 
how issued and filed............ 8273 
officers entitled to execute...... 8277 
Mortgaging property, procedure for. 6004 
Name 
HO WIEGHAN COG} 5'. isieisl ayeue stat ol seis as 5918 
TOMUMCOM pee ieta sis) Sits ores arses suecel 5999 
Name of instrument creating...... 5904 
Notes in payment for shares of 
SLOCUM sites s heleleaials we ets 5968, 5969 
Notice, on amended articles of in- 
ChUNGLAL OMe ty heeds s,2)0ib Mae sas 5921 
Officers 
COCO OF ae cats ae'yis da Glale eascales 5938 
liability for false reports....... 5944 
resignation, how effected........ 5941 
Organization within one year.... 6000 
inquiry into, how and when made. 6000 
Place of business, how changed.... 5918 
Postponement of election......... 5948 
I OWICUS ete arcs cts sible selec cfalovele «e's 5994 
LixtibatrOme OL eye isc eee shales es 5995 
may exercise eminent domain... 6002 
may sell entire property, how... 6004 
to hold!real estate...6...5...... 6002 
to take by will, when........... 6977 
Prefered stock, regulation of...... 5994 
Private corporations 
MO WALOLIN Cd ante tars wea stots aan f ohchsie 5902 


purposes for which formed. .5903, 5908 
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Procedure to sell, lease or mortgage 


PLOPOLby ve retid.s sete tie arene ete 6004. 
Promissory notes in payment for 
shares: of ‘stock..2.2.. 72). 5968, 5969 
Property, must file articles to hold. 5909 
Proxies 
OPC OAM MEGSISUUM a tain al'ctesiae ater. = 5960 
AIA MUS Cenvy OME er: wa tenboe ela elses alee stess 5955 
voting by, authorized ..:/)......- 5937 
VOLING, OF SbCl Dy. <3 uviee 201s a0 5946 
Publie and private, defined....... 5901 
Purposes for which organized..... 5903 
Railroad corporations—See Rail- 
FOAdsCOMPANIES, Gye oes es «ele oo 6503 
Real property, amount acquired ... 6002 
HVC CONS ep rare anse cteto papel a cierele) <teucters 3 6008 
composition and keeping of.... 6008 
protest to be entered.......... 6008. 
stock and transfer books........ 6009 
Religious corporations, sole 
articles of incorporation, filing 
AMG WCOMtCNIGSe ate lantares chalers te ty 6463 
AMEN AMIE t Olam atu mele eyet = 6467 
certificate of amendment, issu- 
LING Cie Odi Rt yen econ tsle sake eat 6468 
certificate of incorporation, issu- 
YEG IO fas hal? oles cahedoin 3 se aio s la 6464 
ELCAVCUy MWILETI Re teaars lols seers = <7 6462 
DOWECIS Gres ton a cie a4 oie Ctovelesaiataions 6465 
successors of officers, power of.. 6466 
certificate and statement filed 
Vit) Gara hires Are Ves ecaie d 6466 
Religious diocesan corporations 
Civ ISON, FOL jhe wees cise genni asta 6460 
existing laws not affected....... 6461 
how SOTCAnI Zed aes ees cen trcian ce 6459 
officers, designation and powers. .6460 
TEMUNET ATION Ol eesti saeiet: 6459 
vacancies, how filled.......... 6460 
parish or local religious corpora- 
tions 
howmorcanized™ wo. sec acess 6460 
OWT Sac OL ane & penctere tiela iso! ora. 6460 
DOWERS RONG R ereme ci trerrians cisco ot sa 6459 
rank and powers of officers...... 6459 
Religious, social and benevolent 
corporations 
agricultural societies, how incor- 
DOM AG OC ame terol te tche's cilolg cides cier-1t cts 6453 
articles of incorporation, con- 
EWES Olica estore eyicnco sem. «: + 5906, 6455 
by-laws, matters embraced in... 6456 
charities, how incorporated..... 6453 
churches, how incorporated ..... 6453 
churches and religious societies 
election of trustees to form 
corporation, when......... 6457 
certificate accompanying ..... 6457 
trustees to file articles, how... 6457 
directors sbOardyOtmecnc2 ack «oss 6455 
fraternal societies, how incorpo- 
TRAE Lc acc 8 Hon oe CaS AR RRC 6453 
incorporation, procedure for.... 6454 
lodges, how incorporated....... 6453 
UOC TStiteteea custiccaissatniciera kr ehe oc ei's are sus 6455 


to mortgage or sell property.. 6458 
resolution, contents and passage. 6454 
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Religious, social, and benevolent 
corporations (continued) 


social clubs, how incorporated... 6453 


stockgrowers’ associations, how 
IMCORPOLAL CG ratte. cialer naire 6453 
Removal of directors .....-.:..... 5940 


Repeal of act by legislature, effect 
(Ollie cert Scio heu ss Phi At Acie len asa 
Reservation of power to appeal.... 
Restrictions on devises to charita- 
ble or benevolent corporations 7015 
Sale of property 


6013 
5997 


appeal from appraisement...... 6007 
appraisement of stock......... 6006 
dissolution on sale, when........ 6005 
PEOCE CALTON Mis cls) eve a) ous eatoo tenes 6004 


rights of dissenting stockholders, 
Now 2 ASSCLEC Airset cette ie ee 
NCOPe Ob vAC bin. 4s tnewurk les Soe ato lens 
Shares of stoek—See subtitle stock 
and stock certificates 


6006 
6012 


Bee Iitone GMPC Sao cone doposonuc 7023 
Securities, other corporations, pur- 
Chase, Of Ao. ans aes scien er 5971 
Securities, warranty on endorse 
TM EMG 9 2 A ciiane says p erences Rove obone (otek cette 8472 
Special meetings, how ecalled...... 5944 
Statement to be filed annually..... 6003 
Stock 
assessment of—See subtitle as- 
sessment of stock........ 5973-5993 


certificates, how and when issued 5953 
changes in number of shares, ete. 
—See subtitle stock certificates 


and stock 
demand for statement......... 5957 
Meme Varese creme scnateyseer moreno 5957 
treasurer to furnish.......... 5957 
division and distribution 
howereoulated cree corre: 5939 


increase of procedure for.5918—5929 
issued for purchase of property, 


WV OTs enetatteenvotepstancteverats ape ene 5970 
issued fixing value of mines.... 5970 
liability of stockholders ........ 5966 
payment for, calling and notice. .5967 
preferred, creation of.......... 5994 

[NSM MONE, OY A oe ais aasoe.do bt 5 5994 
promissory notes in payment of 

defenses in action on...... 5969 

OW MISSUCAe mtye ie cuir rn re 5968 
proxy by married woman...... 59595 
purchase of, of other corpora- 

(GORcwhn AGM een Ee Rig moa ata oe ¢ 5971 


Stock and transfer books, contents. 6009 
Stock certificates 


bearer certificates.........-. <1 - 5962 
hearer UVa) ViOUC Merle) errr i: 5962 
convertible into registered cer- 

tificatess yl ai amt cei erence 5964 
dividends, how paid.......... 5963 
foreign registry Of. Wt spon. ous 5960 
issuance of, when............ 5959 
notice of meetings waived.... 5961 
proxies, foreign registry...... 5960 

dividends, payment on......... 5955 

how and when issued .......... 5953 


CORPORATIONS (Continued) 
Stock certificates (continued) 
transfer by married woman, how. 5955 


payment of dividends........ 5955 
proxies without husband’s sig- 
MALU OS. cisyeccusve shone otelonens eeereve 5955 
transfer by nonresident stock- 
holder, affidavit or bond...... 5956 
transfer of, recording on books 
OF VCOLPOTALONI sr-rae tere 5954 
Stockhelders 
Colt caabileKs lem Om ae Mera ARCS enrioo S 5952 
LAL y 70L cae hccisreotepeceele ore terenere 5966 
loameios pr ohibitedicn sree 5958 
meetings—See subtitle meetings 
of stockholders and directors 
rights of dissenting, on sale of 
(SRO cmcoatolbo devo booocs.¢ 6006 
right 
to appeal from appraisement.. 6007 
to demand statement... m1 5957 
penalty for refusal of treas- 
(GC) Re OE RAS. oF Saab ao 50957 
Term of existence, how extended... 5918 
Term of existence of industrial cor- 
POMALLOMS Py mice crepe ett ecient 5908 
Title insurance companies 
capital stock 
amount Fequired eerie ee soe 6347 
Mow amvieste dis. pre seit essere 6347 
certificate of authorization, issu- 
ATCO! Syd Weta, chanel sc sete pee eeet tens 6347 
NECESSIL Va LOL | eimai ere 6353 
dividends made only from profits. 6350 
expenditure for commencement 
OL MOUSINESS Inte Aeon ecnete 6349 
incorporated, hoaw->J,ceente eke 6345 
loans to officers or employees for- 
bidideninn. hic: cise cr soe opts 6454 
PONW.EES OL COMPA Yaslsertetete stele 6351 
securities 
exchange and sale of ........ 6348 
interest and dividends on..... 6348 
subject to rules of insurance de- 
PATLMENG oo 5.5 yess snes soit ens 6346 
surplus fund 
CREATIONS (Ol wae epee ee ete ree 6350 
WTOLNTATLAMY MOE Gos ado oa GGos 3 6350 


trust company business 
conditions to be complied with. 6352 
DOWEL LOstramsnadit en ee ener 6352 
what deemed a policy.......... 
Trust. and investment companies— 
See Banks and Banking. .6014—6109 
Validation of articles of incorpora- 
tion—See snbtitle articles of 


IMCOTPOLALLON (2 ..aeMevis ces 5910-5912 
CORPORATIONS SOLE 
See. Corporations ..¢5.i...-~0 6462-6468 
COSTS 
Divorce actions without costs, 
WAMGHUA (58 2 cisions crntever s Glee ialeeeneene 
In actions to recover excess rail- 
TMOPKCI CWEWEUEN) oi a dane plo neo.0 65 3808 
by railroads to determine reason- 
ablenessof rates... a+ .. see. 3809 


by shipper against railroads..... 3810 
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COSTS (Continued) 
On executions against homesteads. 6967 
Provisions concerning effect on ne- 


Coura bilityaw Ole, Woh. eset. ie 8409 
COTENANTS—See Tenants in Com- 
mon 


COTERMINOUS OWNERS—See 
Boundaries; see also Fences 


COTRUSTEES 
Liable for each other’s acts, when. 7899 


COUNSEL FEES—See 
Fees 


COUNTY CLERK AND RECORDER 
Duties 
fees to be indorsed on instru- 
a AUTEN AN EE Ia ete is are Oke er OG COA 6896 
imposed upon, by Civil Code...4813A 


Attorneys’ 


Foie cominactsanmyacte cto cso. = 7595 
to keep register of partnership 
LERTANT, Gral con petal Gian Swine eee 8022 
May take acknowledgements..... 6906 
COUNTY COMMISSIONERS 
Actions by, for support child from 
DAnembSmeeSiaWe qerave ecco clacts 5842 
Apprentice poor children, when... 5893 
Place fire-cuards, when........... 6597 
Railroad crossings outside of cities, 
powers concerning....... 6625-6636 
COUNTY TREASURER—See Treas- 
urer, County 
COURTESY 
Estates by, abolished.......:.... 5812 
COUSINS 
Marriage of, prohibited 31. 2.---= 5699 
COVENANTS 
Against encumbrances, breach of, 
damages, measure of ......... 8671 
AMpontwonment, Pury atssPaerels aca cs 5 7423 
Authority of agent to make...... 7954 
For benefit of propetty.......... 7418 
For quiet enjoyment, breach of, 
damages, measure of ......... 8670 
For quiet enjoyment, when implied. 
Se ot CO OOD Ea a 7732-7751 
Implied from use of word “grant,” 
CHAUNTELAOMY (Ok concent’ -chsciel lesen 6874 
In agreement to sell real estate, 
Ont, Olls dade donee Core b coor oR 7590 
In agreement to sell real estate, 
DESIGN ioral Sen ck eelcig be SIO hoe 7589 
Of warranty, breach of, damages, 
AG ASUT COL earete (oe ol halels) <ley sites 8670 
Of right to convey, breach of, dam- 
ages, measure Of... cies esses. 8670 
Of seizin, breach of, damages..... 8670 
Running with the land, definition 
Ogres ARNNG cptcett har cater ey Seis 7416 
Running with the land when as- 
signs are named. ......-..86. 7420 
Running with the land 
PWV LNs FOUN CL NON obese Ae leet el oeilay ate) aay 7421 
Witton NOt WOUNd LV aes we ie os ol « 7422 


COVENANTS (Continued) 


EOWA LCI b MOUCR. Miangete arr m erellele ores) 7419 
What run with the land... ...... 7417 
COWS—See Livestock 
CREDIT, LETTERS OF 
See Letters of Credit...... 8210-8218 
CREDITORS 
See Debtor and Creditor...... 8598-8606 
Assignments for benefit of—See 
Assignments for Benefit of 
(CHEOHICHE! “Game tas OBO ds ot 8612-8641 
CRIMINAL OFFENSES 
Appropriation of waters from ad- 
judicated streams, violation of 
ACte COMGOLIM MO ae ale veya- haus s 7126 
Banach a wlOll argo MM Ole seten he. spect: 6086 
Bank examiner, failure to perform 
GHON AME) «8 ay epee id Bib Se men aISre CT 6106 
Banks 
and banking act, violation of... 6054 
false statement in reports of.... 6077 


penalty for making or receiving 
deposits when insolvent. .6081, 6082 
Building and loan association act, 


VWiOlEnaloiny iE Se oie cece oben 6373 
Bulk sales act, false statements... 8609 
Certifying checks without money 

TORCLE AIT Oly ha WiEre. cia ce) vee 6063 
Conducting water across highways, 

VGOMEF iG Wie GCIs | ooeanaao obec 7112 
Contributions by life insurance 

corporations for political pur- 

DOSESUP aha ron tenareomuanehe. Ocaststayeraeys 6285 
Co-operative association act, pen- 

AliyenOrsnvlolla bli weeeenier aes 6396 
Corporations accepting stock sub- 

scription notes not issued to 

COL POVAMUOIME sretonct sieve cieleNeee der tein © 5968 


Defrauding hotels or lodging-houses 7684 
Delayed trains, violation of act 
CONCErMIN GH NOtICe ss a Asie a: 
Discrimination in charges by rail- 
MOP IGIEY | ire o hited Saloon Os big ar 
Foreign corporations, violation of 
law concerning statements and 
ACCUUS eins haan Mersretett ciel 6655, 6656 
Foreign insurance corporations do- 
ing business in violation of law. 6116 
Fraternal benefit societies, viola- 


tion of law governing........ 6338 
Fraud in application for. assess- 
ment accident insurance...... 6248 
Indigent parents, failure of child 
WOME DOWIE @ alo ac hone oom nce 5853 
Insurance companies collecting pre- 
miums without license........ 6117 


Insurance law, violation of,*by com- 
panies and agents....... 6122, 6123 
Interest of commissioners of irriga- 


tion districts in contracts.... 7173 
Life insurance companies, rebating 

Diva certvanstans stove etsts EPP ree Ne 6286 
Marriages, solemnizing forbidden.. 5704 
Misrepresentation by life insurance 

UC CMUSen a tpovsutre eyenene,s ahaleeys atateeenG 6291 
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CRIMINAL OFFENSES (Continued) 

Obstruction of highway crossings 
by sralroadsie esse stn aster. 6595 
Overdraft by officers of bank...... 6055 

Private banks, receiving deposits 


when insolvent and making 
false TSPONtSh crisis cetera sete 6107 
Railroads, violation of laws con- 
cerning 
confiscation \of coale. case nn 6594 
fences and crossings.....5.....- 6556 
free transportacion vnvereste wee ei 6574 
issuance of bills of lading by 
AGONUSLE Myetepieactrenlecia cys elete stonels 6612 
kildinip Ti Vestboeki): 3 Gs nas vinta lee 6549 
locomotive headlights.......... 6610 
penalty for, passenger rates.... 6588 
placing numbers on locomotives. 6622 
TES WL ATLON KObiece aes s stl eset ne 6521 
PuUNMNOls CharresewMe sete eels 6591 
Sale of animals subject to stalliou 
Hen YECE, 5. CAs ntawe ia eee 8395 
Sale or removal of mortgaged prop- 
OTE V Fria AG ie talal at adeuntnlet ete a iiee ine R291 
Spark arresters, failure of railroads 
to comply with law concerning. 6601 
Telephones, violation of law requir- 
ing maintenance in office of 
railroad, telegraph, and express 
COMPANIES Pel iswar suis eevee ee 6581 
CROPS 
Liens for hail insurance—See Liens 
Patek emer hse aia tet noiete eeten total ae 8363-8365 
Liens for seed-grain—See Liens. 
NEN As aiatet suey lhgae SHRI Unt Ome seS 8359-8362 
Mortgages, creation and extent of 
lien! (exceptions nase a. toes 8290 
Tenant for years may harvest at 
end sof) terms sieyer- is eiscarcteee ie 6761 
CROSSINGS 
Obstruction by railroads, regula- 
PLOn! GOL Annee evavete ise eiene ose 6595 
Regulation of operation of trains 
Bb OLAde CLOSSIMOS se susie ies ee 6596 
Regulation of railroad crossings 
outside of cities and towns— 
See Railroads...... 2/0)... 6625-6636 
CRUELTY 
Apprenticeship indenture, cancel- 
ladon t O17 Ras Ne eet terstel genie 5898 
Divores; erounds) Loreen acetate. 5736 
xtreme; defined . irises) ste sree ele 5738 
CUBIC FOOT 
Standard of measurement of water. 7107 
CURTESY 
Tenaney abolished s.c0dies cee res 5812 
CUSTODY 
Minors 
Howirerwlateds. sts «ols, cveisis ekele ecersvs 5677 
rules for awarding 5.7.4. acces 5878 
Of children—See Parent and Child. 
SOetiaioe ce ante lugsubet ny nae are Ma hee ptlgaale 5833-5837 
when parents separated........ 5851 
CUSTOMARY 
Denotes WHAtisnicsine sans bast ster 8779 


CYCLONE INSURANCE 
Regulation of—See Insurance Cor- 


DOTACLONS cy. yele aan cl stetolerat ote 6170-6184 
DAMAGES 
Hee also, Wwelietes ee ace ceerekests 8659-8662 


Allowed by code, exclusive when.. 8703 
Breach of agreement to 
buy personal property, measure 
Chip ABA AArdlG A SRNR Ry cath ts 8677 
buy real property, measure of.. 8673 
convey real property, measure of 8673 


pay for personal property sold, 


IMeASUT SOLA A oha se ee Lee 8676 
sell personal property, measure of 
BAe besa olomamcrdw 36 GaEE 8674, 8675 
Breach of carrier’s obligation, meas- 
ure of 
for delay, in) Gelivery sc scree eels 8683 
to deliver: Cooder L2GRiithsclalec. 2 oe 8682 
to recelvie, 2OOdS ra. sca eem arene 8681 
Breach of contract, measure of.... 8667 


MUSt WeWCErL AIM. easle terete raaiey fare 8668 
Breach of covenant 

against encumbrance, measure of 8671 

of seizin, right to convey, war- 


ranty, etc., measure of........ 8670 
Breach of obligation 
other than Contrachlasiean scene 8686 
to pay money, measure of....... 8669 
Breach of promise of marriage, 
MMEBSUTE OL ois. eyeoelercis aleletersventce 8685 
Breach of warranty of 
authority, measure of .......... 8684 
quality of personal property, 
MICASUT EOL Ipc eau 8679, 8680 
title to personal property, meas- 
AWE Be Ode 2 chk letersi eters 8678 
of quality, measure of........ 8679 


Contracts fixing, void, when. .7556, 7557 


Conversion of personal property... 8689 
Detriment, what constitutes ...... 8660 
Dueling 

damages for injuries... ....2t. 8697 


damages for killing or disabling. 8698 
Exemplary | 
for injury to animals, when.... 8693 


minors, when liable for......... 5686 
persons of unsound mind, when 

Mable for srs alae nate rea 5686 
when allowed <i. iviankirewen ae 8666 

For 
breach of obligation not arising 

Tréin COntrachOAt. a hen eae 8686 
conversion of personal property. 

Weta bie een Aaal gear RO Ramee 8689, 8690 
detriment after; suit) i... 820200. 8661 
dwelime 7A. tal aoeie cee ee 8697 
injuries resulting after suit..... 8661 
injuries to trees, extent of...... 8696 
killing person in duel, liability | 

Lor GCeptsaniy. candy see ane 8698 
refusal to transmit messages.... 7877 
seduction, measure of........ .. 8692 
wilful holding over of real prop- 

GLUY ei silersfetet slauseeg er veuere see ak ee em 8688 
wrongful injuries to animals.... 8693 
wrongful occupation of real prop- 

Cry NCXUCNO Olin se teetsiesmeeitte 8687 
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DAMAGES (Continued) 
Limitation of recovery........... 


Jiquidated, not bar to specific per- 
SOPRA NCO Trew se een tiie so cron 


Must be certain, when............ 
Mist beymeusona plese sacatsea + </« 
Nominal damages, when recover- 
BOLO) Blais cis lureeeimas a clipes +o 
Of lienor for conversion of per 
SOMA ISD LOPelinymerete mie ese 
Penal, when allowed 
Punitive, when allowed—See also 
subtitle penal damages ...... 
Real property, for wrongful occu- 
pancy 
Seduction, for 
Treble rent, for 
failure to surrender real prop- 
CEU WM CT ear eiatr neds ptisckace the < 
wilful holding over of real prop- 
SEU a WME Me ea seuen tee neuetisiere hie 
Value, how estimated in favor of 
seller 
in favor of buyer 


Value of things in action, how esti- 
TURNS O ee bio can og acted babe BOO 

When exclusive 

Who may recover 


oes eee eee es eee eee eee ee 


eee eee ese ee ee eee oe 


i | 


eo eee eee eae ee 


ee eee ee oe ee se oo eo 


DAMS AND RESERVOIRS 
Right to construct, to raise water.. 
Secure construction before filling 


AW LEREWELUETR raclotiys ie lectuats jel mg 07s 
Use of insecure reservoir forbidden 
DATE 
Delivery sO fe SRA tigeel ervey ata es 
In negotiable instruments laws— 
See Negotiable Instruments 
iA Wadena note leis ceo ares 8418— 
Insertion in negotiable instruments, 
WHIBIN celco dav o dno BO eO neo eon e 
Omissions from. negotiable instru- 
MUCH ES melee ChOls sisais siateiejeles ovels 
DAYS OF GRACE 
DOG a LO Wil Citic ebsile in tore Wie: wa wo aleretaias 
DEATH 
Agent, terminates agency ........ 
Devisee 
CILECT ROM COV ISC irae aiaens pasts se 
OMECt OM TEMUAIMICEL ews). Nereus e <1 
Employer 
duty of servant to continue in 
BOTW ACG he, <a SNR A Rok dette 
when terminates employment... 
Employees, lability of railroads 
Oilman raven werewore sods yake otweec ta tec ele 
Insured, effect upon insurance policy 
OM PULOP CLL Vara ois aterersucie fide sisistate 
Joint guardians, survivorship ..... 
Maker of negotiable instrument, 
DEGSCM PMTCT Gg uatenue et Gaskets [a s),o4e 
Partner, dissolves partnership..... 
Principal, terminates agency ..... 
Civ. Code—56 


S cirdieatie 8694— 


8691 
8698 


CARYL 
7118 


8420 


DEBTOR AND CREDITOR 
See also Assignment for Benefit 
OE OreditOreT alec oe 8612-8641 
Bulk sales—See Bulk Sales...8607—8611 


Contracts of debtor, when valid... 8600 
Creditor 
NElEAGew OF SULLY) ses iae oshebate a) 8201 
rights as against surety........ 8209 
VV MON LSet ous. als PACA. chee leuecateustecadenanets 8599 
Debtor 
CL ONUING Oi ameorebe let are steve cls rena ale fs een thea 8598 


may make preferential payments 8601 
Fraudulent transfers—See Trans- 
HOUS Mestetan stevie ie, tie sere s, stone 8603, 8606 
Marshaling assets 8602 
Relation created by deposit, when. 7701 
Securities pledged cannot be sold. 8312 


DEBTS 
Corporate liability of stockholders. 5966 
Liability of husband and wife—See 
Husband and Wife ...... 5790-5800 
Of estates, order of resort for pay- 


ose ee ee ee eee eae 


TOMEI: 3 hbo OID HO ESO ClaRs a le 7053 
Persons succeeding to property lia- 
lead Osea rs cle nehreNev a passe late oils 7092 
DECHIT 
AMA COAT OR ae acute « scalela ter wo store 2 7574 
MS ST COMS te Mbt o hake sae tots 7575 
Upon the public, effect of ........ 7576 
DECLARATION 


Of homestead—See Homestead. 6970-6973 
Of marriage—See Marriage. ..5724-5727 


TUS tere COMME WO saben. cic oreniea ts 7907 
DEEDS 
See also Conveyances — Grants — 
Transfers 
Acknowledgment —See Acknowl- 
SCOMMEST tM ery va women Ake s 6905-6919 
Certified copies, recording in an- 
OGher coun bys ernie ae Henk 6890, 6934 
WOT UT OR wie cian tte ceousie atthe wf elon andle’ 6 6860 
Ownership, in whom vested....... 6815 
Recording—See Recording Convey- 
ances 
Unacknowledged deed valid, when. 6933 
Wife need not sign, when ........ 5818 
DEEDS OF TRUST 
Corporations, how executed and 
GO MMe ni ak cltersiaciy ole oS We ees 8273 
DEFAMATION 
PLO MAN CTECEEEN fis: ate wisyrades ctars fore scaory cde 5689 
DEFAULT 
Divorce not’ granted bys. 26. ee: 5767 
DEFEASANCE 
Grant must be recorded, when.... 8265 


Transfer subject to, may be proved 8250 


DEFINITIONS — See Words 
Phrases 


DEGREES 
Care required—See Care 
Kindred, how computed—See Sue- 
GSAT OMT ey ola. ol Suah sche ie a) soi 7076-7080 


and 
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DELAY 
Liability of carrier for........... 7869 
DELEGATION 
Of power 
‘byitalo Cnt athe scsi cists ate te aneere teeters 7971. 
by sminorsstorbiddentas steerer 5678 
DELIVERY 
Grants—See Grants .......... 6843-6848 
Negotiable instrument ........... 8402 
On sales by auctioneers .......... 7976 
Personal property on sale—See 
Sales 7 Societe tele ise 7600, 7601 
Pledge, essential to validity ...... 8314 
Things offered in performance, not 
INGE? So oodp bead date @ooas 7442 
Thing sold 
bany.ers srdane ction se. acai te 7604 
expense of transportation ...... 7602 
notice of election concerning.... 7603 
Wwihiere Gor be madden) cyte rteye tree = 7601 
To be within reasonable hours.... 7605 
DEMAND 
Payment not necessary to hold 
CUALAM TOL ere erect asetnelon ie ienene 8182 
Performance by pledgor ......... 8307 
Return of thing loaned for use, 
qudsieyd INCE Moos gganaecr 713 
Halesor sled Gomme tee cnelceieisle rie eers 8314 
When necessary for the restoration 
of things wrongfully taken... 7578 


DEPOSIT 
Bank—See Banks and Banking... 
6065-6068, 6081, 6082 


Damages, liability of depositary 
RWC T MMe, Gum macond sca HOt sion biGLs ol 7651 
Degree of care required of gratui- 
WOW! WIS OOSMER 4 Goda ddbo oho ade 7658 
Deposit for exchange, relation cre- 
ALO) stervatmusaetl neste iieronior 7701 
Depositor to indemnify depositary, 
RIMM in Cae dioin make dol Si Ae Ocho 3 7648 
Depositary to deliver on demand.. 7642 
Delivery of thing owned jointly.. 7647 
Duty of involuntary depositary... 7639 
For safe-keeping defined ........ . 7640 
For exchange 
Gefinteds Mek peiaket ery tne ener ea 7641 
TelaisOMeOd ALCLES es i) stcneleletnenas 7701 
Gratuitous deposit defined........ 7656 
Gratuitous depositary 
degree of care required of...... 7658 
duties cease, when ............. 7659 
Innkeepers 
how exempt from liability...... 7677 
how exempt from penalty ...... 7678 
liability for loss or damage by 
fire, awihiem tarot leat here eels belt she te 7680 
IbiHenlbhme Oli cress Neds Ocno.a dlogon Ba 7673 
lien, enforcement of 2 .).....6.s.6 7682 
NneTON Ve OAL Cle ene tenons otal etereeate 7675 
limit vot Wia bility. oes ce senate 7679 
not liable without negligence.... 7681 
notice may be posted .......... 7674 
notice of sale of property, pub- 
=ViGevbl OM gm imetesstettets chore netmen terete 7683 
penalty of defrauding.......... 7684 


sale of baggage, how and when. 7676 


DEPOSIT (Continued) 


Involuntary, how made .......... 7638 
Inv ola bay, Ta Gute) Od tel teriolereetes 7657 
TRIM GOL 9s ac ees ayeis sists peel enero eee 7636 
Liability for damages from wrong- 
sid ON Uo eye Miresteraraerdirmras ta Grslced bis cals 7651 
Liability for injury or loss........ 7653 
Liability of depositary for negli- 
SINCE! Ae ty eaten ere eee eee 7655 
No obligation to delivery without 
OWEN cae ule MO A ane Mio rata a laniiog 6 7643 
Notice to owner of adverse claim. 7645 
Notice to owner of thing wrong- 
Euillys clewaare diaeeerietsy eres ete 7646 
Obligation of depositary as to use 
Of TEDITIO I, EGR feoee erate crete 7650 
liability for wrongful use....... 7651 


Obligation of depositary of animals 7649 
Of security for policies of foreign 


insurance companies ......... 6155 
Plagelot delivieny Mati asa. semen 7644 
Sale of property for advances, when 7671 
Sale of thing about to perish..... 7652 
Services rendered by depositary... 7654 
Storage 

application of proceeds when sold 
COMPA, COSUS) sey. somerset ites 7666 
degree of care required ........ 7661 
CEPOSity LOT Ine ye eaorele ere tee 7660 
fees of officers for selling....... 7672 

of unclaimed property by com- 
mon carriers and others.... 7667 

disposal of proceeds ...,..... 7669 

how and when sold .......... 7668 

responsibility ceases, when.... 7670 

rate of compensation for fraction 

Of L WEEIE HN Agee ne oa eee 7662 

sale to pay costs, when.......... 7665 

termination of deposit...... 7663, 7664 

Voluntary, how made............ 7637 
DEPUTIES 


May take acknowledgments, when. 6909 
DESCENT OF PROPERTY 


See SUCCESSLOMM iu terre eae teste 7071-7092 

Homestead descends how BOPRALNIS fia 6973 
DESERTION 

Seew DIOLS sae face eit ere 5739-5744 

Minor children, adoption of....... 5866 
DESTRUCTION 

Contractile savae asttiaciae erekoor TOO oe 

Contract, duplicates..cim2s sce 7572 

Will, ‘how proved ..........0.0+- 6996 

Wall Srevocatlousliyameteti inte csechs 6995 
DETRIMENT 

NDC TIMEC Ase eh atareres epee ae cee eaene 8660 
DEVISES AND LEGACIES 

SES TWills PAu aye celepe tse srateete 6974-7070 
DILIGENCE 

See also Negligence 

Carriers of messages.............. 7845 

Carriers; forsre var dunner eect 7815 

Employee for his own benefit...... 7772 

One undertaking service without 

employmientita. sce Jacana 7810 
AEE USTOOS, 4) cheat anguetet, oiecs creetecotae sees 7909 
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DIOCESAN CORPORATIONS 


See Corporations ............ 6459-6461 
DIRECTIONS 

Carrier sis tetollowi tern. sy-ficcte 7822 

Employee must follow............ 7774 

ACTOTAMMUBS ace OLLO WEA sete ds cles Sater 7809 


Seller must follow as to delivery... 7604 


HURI SHO Craiuis bec OllO earaeiersrerteclexess 16 7908 
DIRECTORS 
See Banks and Banking...... 6014-6109 
See also Corporations.......: 5933-5942 
DISAFFIRMANCE 
Minors, contract for necessaries... 5681 
Minors. Contracts0f , <esdeie at's.» 5679 
Minors, how and when............ 5680 
Persons of unsound mind......... 5681 
DISCHARGE 
Guarantor, by acts of creditor.... 8188 
Dyidlelaryow psi .tescrat ot suslatsitic's sis 8192 
by discharge of principal ....... 8194 
Guatdaany WHET 255.55 «tls, sa.<. nde te 5889 
SET VAU GS Mer erspacieierscaker ctsese) Sueyspanehellaers 7800 
Surety by acts of creditor........ 8201 
DISCOVERY NOTICE 
Na nARe SENT ors mig. 6.o. 6 Coon OMe 7365 
DISCRIMINATION 
Insurance companies forbidden. 6121-6123 
Railroads—See Railroads..... 6521-6571 
Surety companies forbidden....... 6230 
DISSOLUTION 
Banks—Sée Banks . 25s. sc. 0-. s 6035 
Corporations—See Corporations... 
Reeser tae cette cen teehet asst. 6010, 6011 
One salevot Mproperbyin «shrine. 6005 


Partnership—See Partnership .8008-8018 


DISTRICT COURT 


Jurisdiction on 
appeal from appraisement of cor- 


DONALEL LOVELY, So csi omy seers sr 6007 
adoption of children’ «5.35... 5861 
appointment of guardians—Sev 

Guardian, and Ward...... 5868-5889 
review of corporate elections.... 5949 


Power over cemetery associations. 6494 
Right to appoint and remove trus- 
GOES Let n REO OME CTOOE 7924, 7925-7927 
DITCH COMPANIES 
Articles of incorporation, contents. 5906 


DITCHES 
See Water and Water Rights. .7093, 7135 


Duty of railroads to construct.... 6599 
DIVIDENDS 
Bank 
TO CUMA GLO Or: velerepeseie <talole! oleka's 6048, 6072 
report of declaration .......... 6072 
Corporations 
on bearer certificates .......... 5963 
to make from surplus profits, 
[OREN hom Meron Goals tas Bn 939 


DIVISION POINTS 
Railroads to compensate employees 


for damages on removal...... 6623 
DROVISOPOOCICO Bsc atelaicivel sc elere e 6624 
DIVORCE 
Action to be commenced, when .5762—5765 
EAMG Tye OT Am IINOT Ole spats) ate tees 5771 
notice of hearing on application. 5781 
Memcdlente SIGS yr Nevers creteiere «iver 5769 
SECT Vie HOM cyl eus ares hei evel soles axe 772 
Causes for 
BCUILer yy COMME Ma. tia.0: 6 Meares « 0: 5737 
certain causes to continue one 
VOCE Te Meisie) so teie, takers ofl sys 5749 
conviction of felony, action, when 
COMMING CO iin reyetars Role) ctonclishe «ls ays 5762 
extreme cruelty defined ........ 5738 
habitual intemperance defined... 5748 


wilful desertion 
consent to separation revocable 5743 


GIN SHANG LOSER Oi © Hc cco Re eera ey oe 5739 
home, leaving constitutes de- 
sertion, when..........5745, 5746 
WOW 4 CURE Wye aya slots ee oh cke eps eis iia) 5744 
separation and intent ........ 5742 
separation by consent ........ 5741 
WHO COMMITS. ancy cee saree ol ate 5740 
wilful neglect defined ......... 5747 


Cause to continue one year, when. 5749 
Causes for denial 


COUMISHOUN mene cnet arden sreteene eicea 5752 
COM COMA VLOTNME Ae tener sich eeseh ake saves ate 5753 
concealment of facts avoids... 5758 
OVIGEMGOLOL basin ea ire oes 5756 
ENT IISS MAL Ft. 4 wigs eee cee one 5755 
TOCuusites LOPMC Sakic’. oN 5754 
MEMO CA IORMNO Lemar Cece ree s 5759 
TWiENOTN TT Clie ore cates oe aeene a mere 5157 
condonation bars, when ........ 5761 
OMIM WEINCE) \ H e cin SEA RU SBiueeS _. Byial 
AOTLN GC Men Pret atatcs: re sen teres Weds 5750 
recrimination defined .......... 5760 
Wollmsignadetine dimanyueshaieeistcee nets SOO en 
Condonation 
bar to defense; when ........... 5761 
Came bean dem awit Nese micr ste csi 5757 
concealment of facts voids...... 5758 
CLG TLG CR iss Geach cies Sheers ranees, Saye 5753 
BVUGENG OF Olea wer «oho Sohse 5756 
INOW OM OK OOM Retvars atatctstote acre clever 5759 
DIP IPOS WHALE nate tetale snk Suysitos ste aes 5795 
TECUWISKCGSIET OLmatta tetas helerecskentets a 5754 
Connivance, what constitutes..... 5751 
Denamliiq moby or eamine die). eevee scree 5767 


Denied aye eae a hate oe 5750-5762 
Desertion—See subtitle causes for. 


AS his AMIS ote ohh aeons 5739-5746 
in OGi Orme Smme nit warn re ele sle a 5735 
Expense money, award of......... 5769 
Extreme cruelty defined .......-.. 5738 
Grounds. for, must continue how 
WOMB eek toisyers satel sr ol'al eshgh aletsnsoatatets 5749 
Habitual intemperance defined.... 5748 
Homestead, disposal of «.......... 5777 
judgment concerning .......... 5778 


judgment, revision on appeal... 5779 
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DIVORCE (Continued) 


DOWER (Continued) 


Judgment, how enforced ......... 5769 enunciation, form) Oc sem tee eteiene 5820 
Laches prevents, when ........... 5762 Right of widow when no issue..... 5821 
Lapse of time, presumption from.. 5763 Right when lands exchanged...... 5822 
Legitimacy of children on divorce Rights in lands alienated......... 5823 
for adultery of husband...... 5775 Subject to purchase money........ 5815 
RV IDOL Dc wl newts jk thgpatt eats ooh eet oe 5776 Waste not to be committed ....... 5827 
Limitations on time of action..... 5765 Widow entitled (toi. = scle sre ei eens 5813 
Maintenance awarded though di- Widow may elect Sicnes sateen 5819 
VOECen dened) nue ane cree es 5768 ‘Widow’s rights when no children... 5821 
Notice of hearing on application 
for alimony e cet Neos a Bie ais & 5781 DRAFTS : 
Poor woman may sue without cost. 5780 Baris may eal! Ua se leteneke eiisyelie ella etele 6087 
Presumption from unreasonable DRAIN DISTRICTS 
Rois FIMO. sess esse teens a Adjournment in certain cases..... 7274 
Penae ences Babe ur jthee aanr 5767 Advertisement of contract........ 7346 
Recrimination, what constitutes... .5760 Pee eae pa ponsosty et 7269 
Residence required of plaintiff.... 5766 Ped of alae f : : : : j ; ; ; ; ; : 72.69 
Security POU SUDDOED s oie e eta aivais ete Amendments to petition.......... 7266 
Suite in forma panpens, ites ara sliee Annual report of commissioners... 7287 
eee mea compelled ahs Appeals to supreme court from or- 
Support withheld, when .......... 5773 PLT CURD ay, i a aa 
Time for commencing action...... 5765 eon 7311 
When Pidentedl-¢.0- han siaihens siete 5750-5762 Avdoasinont’ tor Caaneerinteie ae 7395 
Wilful desertion defined ......... 5739 Rial Gnetaise cuk ean ec es 7395 
husband may select home...... 5745 ‘A bachatonte koe eee 
unfit dwelling-place as desertion additional assessments, procedure 
byAhushban des eer ester er 5746 to levy ian Ries Greeny any 7338 
Wilful neglect defined............ 5747 against annexed lands ......... 7354 
DOMESTIC ANIMALS—See Animals against certain corporation when 
payables cur eet eee 7332 
dtr cepaemeninetay bine sc ee change in not to affect bonds... 7358 
Bnet 6111 collection when lands in more 
ADMIN | Ge Wa ta Soto nb Goma onecdice than one county ...........- 7330 
DOMESTIC RELATIONS — See confirmation of report. tent seees 7355 
Guardian and Ward—See Hus- district taxes, how certified and 
band and Wife—See Parent Collected «2. eng s essere eaeee 7329 
and Child have effect of judgment ........ 7357 
illegal, cost, how defrayed...... 7342 
DOMICILE—See Dwelling-houses landowners may agree to omis- 
SLOTS Maereuautie ie cin wis anaemic ie se kets 7361 
DOMINANT TENEMENTS lien. of eh eee cane 7326-7357 
ne Shira: aol otortosns 6749, de not to be obstructed by prelimi- 
CUNCH wee ecer eee ee see eecereeeee MATY (hCLOCUS! enced cielokoreiate 7363 
omissions, how corrected....... 7339 
DONATION?) ‘ payment of assessments against 
IWiGTdS Tote ina walle tered v dea atett 7034 Seat Land oe: ae se 7326 
DOUBLE INSURANCE procedure on failure to certify.. 7333 
Contribution, when and how com- rules of law applicable to collec- 
POLIO AUR ies eihe lai ataleivensieeneet ates 8148 Lapoey: Be narty chic eenaale sree. aha 
a Stet tee yeyore y PIRI 
HED XcLS tis Vy VOM Mate fopeiatint oetetete 8147 onde 28es enue Minerale 
DOWER money 
Acts of husband not to affect right 5828 Borrowing money 
Antenuptial settlement in lieu of.. 5824 bonds or notes, procedure to issue 7343 
assent to, how expresed........ 5825 USE HOt MONE Veavamiacia staan incersis 7343 
Assignment, by what law regulated 5829 Boundaries 
Attaches only on absolute title.... 5817 APPEALS? ys ck lot eee eis ae ein ee terete 7319 
Defined ines. «cea cbeee ween minster 5813 bond of commissioners ........ 7319 
Equitable estates subject to...... 5813 clerk to mail notice to land- 
In surplus under mortgage........ 5816 OWMETSYishic wet ah cmt sect atnminne teller 7317 
May be assigned anew, when...... 5826 confirmation of report ......... 7319 
Mortgaged lands subject to....... 5814 extension or reduction......... 7315 
Nonresident wife need not sign modification of report.......... 7318 
aK erchs payers eo crdangny-o a arcu G 5818 most feasible plan to be used... 7314 
Relinquished, how ........s+++ies 5813 notice of hearing of report..... 7316 
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of proposed district, .........5% 7291 
report of commissioners........ 7315 
TEPOLUSe COM erMIa OMe tists cny dete 2) ecc 7305 
supplementalreport 25. .......- 7321 
Commisisoners 
ADNUALETEDOMEE eis as Aceilaee crete. 7287 
annual report as to repairs and 
CLEC OO ar tein tete dealt oe civ, 8 sae wre 7327 
appointment and compensation 
OLGA bLORNG YS! top ericcieet, ete ces 7291 
appointment and preliminary bond 7280 
DONG Gea ase ce kk hodrtlets 7281 
bonds, regulation of............ 7356 
purdenvot, proot se. 927 wi hese sss 7359 
COMIPOSNSa HOMME ete ol siale sere che!s 7288 
corporate authority of district.. 7301 
COULEE CO FCONCEOMmerm pete. clelee teres 7289 
‘court to hear annual report .... 7328 
GOULET? COP SUP OR VASEH tance tie cieve.5 ca 6 7356 
duty to adopt feasible plan ..... 7292 
engineers, appointment ........ 7291 
interest in contracts forbidden... 7346 
OA eat erm cbefe lense rca stes oa chet sys 7281 
OL FAMIZAGLOMG Valeieieisate olecs Se e/siele 2) 7291 
presumption as to regularity of 
CXS Nt oBlp Mo conobuokn Bounce 7359 
CUO WINING Malet cvier siete ete a) se iayeel ois) aie! 7281 
RECOLGP AMCs VOUCILETS) e sjers area's cls 7285 
residence and disqualification.. 7280 
right of entry on lands......... 7334 
right to construct drains across 
Fallrogd saw das kee cette 7335 


liability to railroad for cost.. 7336 
railroads to permit construc- 


VIG NPORVALEY 9%, ole we che-v bah ole eons 7337 
SCCrevar Vien cre. 4 Saban dogue ~) ( 
SUIES) OM OOM 52a ithe. este ate ao ha's 7290 
TermiroLtGHKe ely. yn ee tee eee 7282 
unexpired term, appointments 

LOT ce neieinterers dior wit har ohio coe 7283 
vacancies in board, how filled... 7284 
Conupest/onbhearing k's)... cts s 7275 
Contracts, how let, ace 2-. «4 - eed OLD 
Contribution among petitioners... 7324 
Constructions Of, actin. w/cusy4 creas 7362 
WOSTS Meer i ens tereee F Siete 8 ereuarsias eter 7297 
Costs, reports concerning ........ 7308 
Costs, statement of, before entry 
Oise DIGI raya Wey te ste aes cPanel 7323 
County treasurer custodian of funds 7286 
CEOALOO OW (sis oc s arate SNpyerese 7265 
Cuscodeyn Gk UMS ys cosa e last olay taste 7286 
Damages, payment on tender ..... 7347 
deposit with clerk of court...... 7347 
DISMISS OLE SLILLOM Me cea yam caer + 2 7297 
Dismissal of procedings, judgment 
MIEN Ate Stier a eyes ak pickets ehalvrsss 7322 
Drains howe dlavdiOuwt's s.c% cine weve csele 7348 
Duty of railroads to maintain..... 6599 
Engineer’s appointment ......... T29TP 
Engineer’s preliminary report..... 7291 
Exemption of land, procedure..... 7340 
appeals to supreme court....... 7341 
owner to assert claims ........ 7341 
Extension of boundaries.......... 7315 
ALLATatION DV COULL A. cts s.crierele s+ 7315 
TAG WLSTIG GOOUS) iels ce e's 0 sete cere 7278 
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hhinGNernpuUplicatLOn isis. kieleleutccre . 7274 
ELCaring On, Petition. so .4 wie « vie lale 7268 
CONTENTS! OFUMOLICE, ..”. ccs we yaislecsie iene 7268 
COUTLE LOOT AEH ANOLICE saeic apne o siete 7268 
POSES DEE iit Na utes aha nat 7268 
PUBLICATION Mire esa oh mina eryerialate 7268 
SOL VACOm itaen caja rete, sb ote wriaray storeeet as 7268 

Illegal assessments, cost, how de- 
DT VOM a Mere tenet ots elavee tds at eee wate 7342 


Injured lands, reports concerning.. 7306 
Judgment on dismissal of proceed- 


MNOS Wakes see anenk ever ads Sede ae eile 7322 
Judgment, statement of costs be- 
LOM EMENIETV, nels etateat a chedeantoe tre yohs 7323 
Landowners may agree to omitted 
ASSESSIMEMUSI Ys ce iach ciasuepers elele 6 7361 
Maps and surveys, preparation.... 7303 
Most feasible plan to be used..... 7314. 
alberavlomnDynCOUN tee labaeers ¢ 7314 
Notiee, Whow Served ive. qeiies sls + 7273 
Omissions, how corrected ........ 7339 
Order of confirmation 
APPS As MMe Ee uiee er memt acne erst tars s 7299 
COmelusinvemessipnerace dete ttpewactals 7299 
ONT pian s erslgne wrenches trois aTee cereale 7298 
Order of confirmation on change ot 
POUNGALIES, WP uae saw srleaute Ss be,s Gis O ims 
THOME CH LION aba en ha alot. ances 7320 
Organization as body corporate... 7300 
Personal service of notice to confer 
JUTIBALCTION He eos cise ade oe 7271 
Petition 
affidavits may be received...... 7277 
digiaiesalseosthic ia VWs wes eats 7279 
finding as to sufficiency ........ 7280 
for creation, contents .......... 7265 
sufficiency, how determined..... 7276 
Petitions, how circulated......... 7266 
Preliminary proceedings declared 
WOCOSSAT Yi Miciars shinee Alton cleans 7302 
Preliminary report of engineers 
adjournment of hearing .......4 7294 
COMCSMT AM sweryn a ois ea OA ec este attes 729] 
COBES fits ctatersreliorccetete stv sbaioor steve tetas els 7297 
dismissal of petition ........... 7297 
CXECTILIOM MOEN WEIS it tal ayonia ns coer: 7293 
Hearse OM Msi Oh il b lineloe a del 7293 
GESthe PLO Vu miaains cd aes iv erect ale 7297 
PUpUGaALIONMOLe MOtICe Mas.) «elec. 7293 
remonstrances by interested par- 
Nelo A Lae ale ate RA RS Nt Ea 7295 


service on owner of added lands. 7296 
Proceedings on adjourned day.... 7274 
Procedure on insufficient service... 7272 
Procedure to bring other drained 

lands into district 


appeals to supreme court....... 7353 
assessments against annexed 

LAM CG Mae hPa Nn vioincts ie Stas s 7354 
Conurmation of report .cis 3: is. s 7355 
findings and order of court..... 352 
order of court conclusive....... 7353 
Ordersto SHOW CAUSE... 2.0065 7350 
EO CO dita eG Marcthertei stats sy crsce. oie siale ee 7349 
protest against confirmation of 

PY Odum tenon sete aad oc tae ame A ae 7351 
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Procedure to exempt land......... 7340 
Proof of service and publication. ..7270 
Railroads 

duty to permit construction, pen- 
BIG OMe Mandidious ceisler estates 7337 
liability of district to, for costs. 7336 
right to construct drains across.. 7338 
Recordyand vouchers. eetia stele 7285 
Reduction of boundaries.......... 7315 

alteration by ‘COurb eect 7315 
Refunding indebtedness, procedure 7344 
Repairs and upkeep, annual report. 7327 
Repealing clause, exceptions...... 7364 
Report 

assessment against lots and cor- 

POTALIOUSs.Miistsete terns sole cares 7309 
Demet ts, Wenn sn ca. nates ate 7307 
bouNn dares heise. settee cee ae ets 7308 
COSTSMEN GPa ictoreieeicds euereer rele oteuereue ane 7308 
COSTS POL MUIpKeepy mi-vsih-)isnelcletsleiaiet 7312 
Tea OREO ER ACIS) hee 3 Clana sho od ox 7306 
Touvespand: termini ne saen eee 7304 
special benefits to corporations. 7310 

Report of commissioners ........ 7315 
Report to include maps...-....... 7313 
Routes and termini, reports con- 

COPING Pe are ates eared eres 7304 

Service on publication of notice.. 7273 
Service on state land board....... 7265 
IO ACEMI SMUT Powe neni dsogdo c 7310 
State lands, how ineluded in...... 7265 
Suits on bonds of commissioners.. 7290 
Supplemental reports, See. - ke ee ec 7321 
Taxation—See subtitle assessment 
Territory need not be contiguous.. 7267 
Upkeep, report concerning ....... 7312 
Vacancy in board, how filled..... 7284 
Waiver of defective service...... 7360 
Who may petition for creation.... 7265 
DRUNKARDS 
Habitual, are persons of unsound 
MOL Cl! ey sts teal se ane tors araueecer eae 5676 
DUELING 
Damaces for, extent) Ol. .2 5 see 8697 
Killing or injuring person in, liabil- 
Lbys Of SLAY Cre ene cis iment meat ES 8698 
DUPLICATE 
Alteration of contract, effect of... 7572 
Walltirevocatrom cot as. saith 6997 
DURESS 
ACO SCONCE ACE. nue le te chetee susieieets 7475 
Defined in law of contract ........ 7477 
Effect on title to negotiable instru- 
NE eiaaa VSN ore A aan HOD ad x 8462 
rect, Om -willsayr erences i teceehnsiaea 6976 
Ground for rescission of contract.. 7565 
Wilt eCOMstUtUbLOs mrtessmeistatelene antral 7477 
DWELLING-HOUSES 
See also Landlord and Tenant 
Exclusion of husband or wife from 5785 
Husband may «choose yo. 9. ee 5783 
Term of hiring presumed, when.... 7744 


EARNING 
See also Wages 
Minors,, to. whom paid: << ss acess 
Wife, liability for husband’s debts 


—See Husband and Wife.5795—5800 


EASEMENTS 

Actions by owner or occupant of 
dominant tenement 

by owner of servient tenement.. 
Apportionment of 
Attached to: land, defined. .;...°..- 
By whom grantable 
By whom held 
Estates, designation of.......... 
Extent of servitudes 
How extinguished 
Not attached to land, defined..... 
Pass with property 
Rights of owner of future estate.. 
What are 


EDUCATION 
Children, liability of husband and 
wife for 
Contents of articles of incorpora 
tion 

State institutions which may take 
by will or gift 
persons who may bequeath to.. 


EJECTION 
Passengers 


ELECTIONS 
Bank, how conductéd\. 7.7... «rite 
Corporate—See Corporations 
Directors of Corporations—See Cor- 
porations 


ELECTRIC LIGHT AND POWER 
LINES 
Right-of-way for pole-lines along 
highways orauveds.s..cceeenier 
construction, how regulated..... 


ELECTRIC RAILWAYS 
Liability to employees........... 


ELEVATORS 
Location on right-of-way of rail- 
roads—See Railroads .. 


EMINENT DOMAIN 

Right to exercise by 
corporations 

foreign corporations 
railroad companies 
telegraph and 
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United States for 
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EMPLOYER AND EMPLOYEE 
See also Master and Servant. .7794— 
See also Workmen’s Compensation 


Act, Political Code....... 2713- 


Compensation of employee dis- 
Missed *forscausel sn. sence 
Compensation of employee leaving 
for cause 


er er ? 


886 
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6865 
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(Continued) 

Continuance of service after term, 

WV LV Tiecmetetepoten ttc ak are getere veka i etatelca.e 7788 
Contract of insurance’no bar...... 7764 
Contract of insurance not to relieve 

CHyOhOE | oe he A Atala nee 7762 
Contracts exempting employer from 

negligence unlawful, when.... 7555 
Employees 

compensation on dismissal or leav- 

INE LOL CAUSC #os)ccey 2/9. 01-6 7792, 7793 

confidential employment, how reg- 

WHEN exo Ale Oe crete tcminnae) OFT oar o 7785 

contract for personal service, 

lahanihie aOR | Min cee cima ciolnio Gor 7773 

degree of skill required......... 7776 


duty of employee for own benefit 7772 
duty of employee for reward.... 7771 


duty of gratuitous employee.... 7768 
duty on service by special re- 

Gl go sud sad Ac boMone onm 7769 
CUbyA bOnACCOUN ti erg.tctssr. cle a te CEES: 
gratuitous under power of attor- 

TOW ee CLUE yg teers rie etane sete) als elioscs 7770 
must conform to usage ........ 7775 
must continue after death of em- 

lower wie neers. custaperichac ete: 7788 
Must obeys em ployersansc veer 7774 
must use what skill he has..... TOU 
not bound to deliver without de- 

TIAN Cea ce rice nab Senues si canter sins ayaa ns 7780 


preference to employer’s business 7781 
responsibility for negligence.... 7783 
responsibility for substitute.... 7782 
Sictligrequire dspOlsrd= yg 1s Tad On tid 
surviving employee, duty of.... 7784 
what belongs to employer....... 
Employer must indemnify employee, 
aVVLUOMD Sayer tcl ofstta, ites tor eter ate Sachs 7757, T7759 
Employer not bound to indemnify, 
when 
im ployment. dennedeis. an. e 
Insurance contract not to relieve 
CUP LOVEN Pave ance a oi severe ousss 7762, 7764 
Mines and smelters, liability to 
employees for damages. ..7761—7763 
Railroad corporations, liability to 


oles © a) 6) ete ele ©) sis eleie es elas; .s/'¢ 


employees for damages ........ 7760 
Railroads lable for negligence of 

fellow-servant ...... rote ae 7766 
Railroads, survival of action...... 7767 
Servant—See Master and Servant. 

Aree nM orausts. okt, ecena’s as als ators 7794-7800 
Survival woieactlOuverd rece aere cc ke 7765 


Termination by employee for fault. 7791 
Termination by employer for fault. 7790 
Termination of employment at will, 


SWHIROTL EDS mrettoiene caheiah alone a ile ebak ens 7789 
Termination of employment, how.. 
EC OS Ce See 7786, 7787 
Vice-principals, liability for negli- 
PENCEMOL. Fe army siete = ae 7760, 7761 
Wages, priority in case of death.. 8353 
ENCUMBRANCES 
Covenants against, in agreements 
towsellprealvestate 4. a... - 7589 
PETE DERC Gm WON tg cite a vee s ses se e-6 6875 


ENEMY, PUBLIC 
Cannot. be msured ~./...+0++ ++ 
Carrier not liable for loss, when.. 
Innkeeper not liable for loss, when. 7673 


Performance, when excused by.... 7452 
ESCHEATS 
Of property not claimed by aliens— 
See, Succession, ..\/... 0. 7089-7091 
ESCROW 
Delivery of grants in-...2 2/0). ...- 6846 
ESTATES 
Seealso Easements ......... 6749-6759 
See alsomSuccession™ = 3.2... 7071-7092 
SO Cleoy NNIIEY, tn)og 6 pieeetnigeio oe 6974-7070 
Mivensp may amberit, evs). os, leer: ¢ 2.3 7088 
Equitable, subject to dower ...... 5813 
In real property—See Property ... 
re chedchekcbansfas tre leteley aeotiste ve) avsinyraya: 6723-6748 
INOW, GENRE Gro co molb od ojo oboe a0 6859 
ESTATES OF DECEDENTS 
Advancements—See Advancements 
PUREE On ORC hate Dee ae 7082-7086 
Executors not named, appointed 
SVVGINCIUM of rayren steh of ox si awor sees ot eahetoneens 7065 
How chargeable in case of intes- 
TLC VN NP cite ico es oy soe se a Leeiecsh ats 7052 
Order of inheritance—See Succes- 
SOM ons ane ep ovein ty te iare deeiaace 7071-7092 
Order or resort to estate for debts. 7053 
ESTATES OF FREEHOLD 
1D) Gti Meme ed are) seas onet coh a etches sade dstovaue 6727 
ESTATES TAIL 
HAST OUT SVG imme afore a ehehones, oh fo) ahc¥e) ave atten 6725 
ESTOPPEL 


Surety companies to deny power.. 6227 
To question corporate existence, 


LWT Gala Biel ohammucicts GoM eeEcIN Ore 5998 
EVIDENCE 
Affidavit of publication of fictitious 
partnership names. ........... 8023. 
Affidavit of publication of special 
PaLimecship eerste hess om eis ee 8032 
Burden of proof to show want of 
CONSICETATION weiss abet le lato « 7513. 
Certificate of marriage as ........ 5720 
Geriited copies) ase as: ir. sess Aer 6932 
Certified copies of articles of incor- 
OH ALLOM pepe sietoneets ee seer ctel ove sta 5913. 
Certified copies of register of ficti- 
tious partnership names ...... 8023 
Corporate character of national 
amis Wes sae trp ave lease vit's =) hakavsinue 5915. 
Corporate existence or capacity ... 5914 
Handwriting in instrument ....... 6923. 
Illegitimacy, how proved.......... 5832 
Inventory of wife’s property ...... 5794 
Marriage, how proved ............ 5699 
Of appropriation of water ........ 7104: 
OGIOSs OLANSUTON shape. oe sis cists 8143 
Of testator’s intention to supply 
omissions in will ............. 7039 
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EXAMINER, STATE 
Ex-officio superintendent of banks. 6070 
Irrigation districts, examination of 


TOCOLAS Maio \ee eibre stele shar snstatsore totes 7260 
LOQALOP aie we ehscs ae oetn a woes taetal 7260 
EXCHANGE 
Defined! is iis asters wisteree sattcepepiere 7632 
Deposit t or. cet civejuet tan wuctreays 7641 
Hormiol seoutrachinn Vales ee 7633 
Sale, provisions applicable ....... 7634 
Warranty on exchange of money.. 7635 
EXECUTION 
Deeds by attorney in fact, how.... 6863 


Unacknowledged instruments, how 
proved—See Instruments.6920-6933 


EXECUTIONS 
Claim for wages on levy of—See 
Wit esiiaret ete cisrehus syereievenet 8353-8357 
Homestead exempt from.......... 6948 
ilen.ofPolieer, (OM is) eee ated eee e 8391 
Proceedings when against home- 
SUCAG Wri. ape HOE Oe ONIONS 5 6953 
Proceeds of accident insurance ex- 
CMP E piel wuctabe ciate ts teva poe mele erotics 6250 
Stock of co-operative associations 
Chisel on Nord env Oar bias Camis 6383 
EXECUTORS AND ADMINISTRA- 
TORS 
Foreign, satisfaction of mortgage 
MO Mal aratane ahous ai oteg erste) eet 8271 
Married women may act as........ 5808 
May apprentice child of testator.. 5892 
Nomination, intention of testator.. 7065 
Not to act until qualified ........ 7067 
Powers to appoint successor void.. 7066 
EXECUTORY 
Agreement transfers title ........ 6880 
Consideration. serene ose cl 7507 
how ascertained ses. ees os cee 7509 
UNCEITALMY Ww sieve wis suare uke ereiesdiorehs rs 7508 
Contract covenants implied ....... 7589 
Contract detine duane eh rect iils 7552 
Contract of sale of instrument in 
WHIM, -WaATTAMbY: Vice. l ents 7617 
Obligations extinguished by de- 
struction of contract ........ 7571 
EXECUTRIX 
Married woman may act as....... 5808 
EXEMPLARY DAMAGES 
Whenvalloweda7azvset erie eiineresciitersters 8666 
Who imotuiablectorsti.ten exysisronl. 5686 
EXEMPTIONS 
Benefits of fraternal societies...... 6326 
Homesteads from forced sale ..... 6948 
Insurance money from execution.. 6250 
Irrigation district property from 
tax atiGmeryr8 aie dyes cia torent 7209 
Property cemetery associations ... 6486 
co-operative associations ....... 6383 
mM assignments for benefit of 
CLECICOLG Hes leece lela eteiacelcepaterererens 8638 
EXISTENCE 


Corporations cannot be questioned 5998 


EXONERATION 
See Suretyship 


EXPENSES 
Superintendent of banks, how paid 6080 


EXPLOSIVES 
Regulation of transportation by 
TOUTOAGS use Mies eee teins 


EXPRESS COMPANIES 
Consolidation with foreign com- 
panies 
Included under provisions of act 
creating railroad commission- 
OTS ea hicks eva etehesuehet aie etoteetenee 3792 
Must maintain telephones in offices 6579 


EXPRESS TRUSTS 


shejoroleje etesor aimee 8195-8209 


CC 


For what purpose created ........ 6787 
Trustee to have whole estate ..... 6790 
EXTINCTION 


Contracts—See Contracts ....7563-7572 
Obligations—See Obligations. .7424—7466 


EXTORTION 
By railroad companies, when...... 3804 
EXTREME CRUELTY 
Cause Lor wdivorcee thee iee see etre 5736 
Defited i eas as + ele sis Cater a steno 5738 
FACTOR 
ING MEN ONAN YA SadSonod donoc 7979 
Cannot relieve liability, when..... 7809 
Defined ese a cmicteekaenene 7805, 7978 
Liability for endorsement of nego- 
tiable instruments ........... 8476 
Liability under guarantee and com- 
MISSION Vy. bis' se cate ached cee on ee 7808 
Vaden Oia awe race aie see etal eee 8387 
Must ‘obey principal ) > Ste eue 7806 
Ostensible authority ..4u0se6 ea: 7980 
Nales.by,/om credit. 7.24 een at 7807 
Undertaking to sell real estate must 
bean writin gent tees tee 8175 
FALSE STATEMENT 
By ‘officer of corporation; ......0. 5942 


In certificate of special partnership 8028 
Seller of merchandise in bulk, pen- 


rN th peas Aa PR eas Fey rs ohne 9 8609 
To insurance company...?....... 8101 
FARE 
See also Railroad Corporations.... 
Aye he barrels Michare e Malende tar (aie tres alates 6562-6587 
Of common, carriers s,. 4. tee 7851 
Whent payables atc. qa ceiete 7863-7865 
FARMS 
Registration of name, procedure.. 6897 
FATHER 
See Parent and Child ........ 5830-5867 
FEES 
Filing articles of co-operative mar- 
keting associations: 22). ec. s.. 6449 


Filing fees of foreign corporations. 6662 
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FEES (Continued) 
Increased capital stock of foreign 
corporations 
Of insurance corporations—See In- 
surance Corporations 


Recorder’s fees to be endorsed.... 6896 
FEE SIMPLE 

Dedinede Sree tra ete eral sts alps 6724 

Presumed to pass, when .......... 6866 

Words of inheritance unnecessary.. 6855 
FEE TAIL 

ADolashed ja) ds'< staan ahide sivcsts ees 6725 
FELLOW-SERVANT 

See “Railroads... cess ote» * 7766, 7767 
FELONY 


See Criminal Offenses 
Conviction as ground for divorce.. 5736 
Conviction laches in application .. 5762 


FEMALES 
See also Married Women 
See also Husband and Wife 


ASG OL MMINOLILVO <a c-clos «chute eats v5 5673 
FENCES 
Duty of coterminous owner to main- 
LEI) 93 Git che dacichetiel cor i A uname Seat 6777 
Fencing, when joint occupancy 
OCEIRIE (oo 0 codcba dpm chipEn oc 6780 
Maintenance by railroads along line 6540 
regulations concerning ......... 6552 


Partition fences 
maintenance by adjacent owners 6778 


MGEICELEOTOPAIE: hes, oie 4's sieieescess.s 6782 
when maintained at joint ex- 
POLSON se terereicleatsistec/s.s ost saccurie oes 6779 
eden Parsinenaeohy SA Laie oniemtoo ce 6781 
FICTITIOUS NAMES 
Use by partnerships—See Partner- 
GUAT erie Cellars «secs ele nial or 8019-8024 
FINDING 
Claimant to prove ownership...... 7687 
Duty of person finding lost prop- 
am Uiymreyatebes stake eron= (hacen tea lcvwe ele wars 7694. 
Finder may sell property, when... 7690 
Sal SNOW eA Oke. toot vicihelsaierctokets 7691 
Finder may store property ........ 7689 
Binder to motity; OWNER) sous. ee sos 7686 
Intentional abandonment, rules ap- 
DICTA eh apse arm ie rae rae ae 7693 
Lost property over ten dollars 
GUby EOLA PLASC S03. svcicts + stellen ans 7695 
duty of person finding ......... 7694 
estray and lost property book... 7696 


finder to restore property, when. 7698 


justices to appoint appraisers... 7695 
penalty for finder failing to re- 
[SBI bce, GAS phan os cha eAGhS Guctanaws OO 7699 
proceedings if no owner appears 
WIGHMENSSIRS VCAUS Meister’ ecleieita'e) «tebe 7697 
DLOOL WOWAMACG., . wc esc onal. 7700 
SULt TOReCOVer PrOPerby -.0. 6 ono. 7698 
Obligation of finder of property... 7685 
Owner may surrender to finder .... 7692 
Reward, finder entitled to ........ 7688 


FINES 
Violation of marriage laws, disposal 
OL MMeter a poke teste alley ree Comrt eye gts eles 
FIRE 
Involuntary deposit in case of, 
WALGL testers ccapereeatcpeitione trels, she 7638 
duty of depositary ss...) cs vcs 7639 


Liability of innkeeper for loss by.. 7679 


Spark arresters on locomotives.... 6600 
FIRE-GUARDS 
Railroads to maintain, when and 
WINTON Gabor teckel m ethane Sha leleetal ane avait 6597 
FIRE INSURANCE 
HCGeUNgILANCOMmm acc: sels eo 8154-8157 
FIRE INSURANCE COMPANIES 
See Insurance Corporations, sub- 
title stock and mutual insur- 
ance other than life...... 6128-6159 
FIXTURES 
ACU ACHEM COMINGS, tas apeiacicaiew sel 6670 
Wetine diene conenae sorsrerta ee tye eicvecciis) 2 6669 
Ownership, in whom yested ...... 6819 
TVETIO Maly Diet CNAIG Rev stey vkerersielele) a iaveMe 6825 
FOOD 
IWiama i ier OMS ALGM Amt eiecs Adie ate, su sie 7618 
FORCE 
See also Undue Influence 
Marriage, consent to, obtained by, 
ViOUCLEH Oe Mapaaic troseneet susrehe se tes tee 5698 


Marriage obtained by, annulment.. 5729 


RP IEGY EO UES AG als id oa as, S ciage diate nuts 5694 
FORECLOSURE 
Chattel mortgages—See Mortgages 
SMR tine abe n hetseelanciha acne ewe: 8286-8291 


Loggers’, mechanics’ and all other 
special liens—See Liens. .8318-8395 
Right of redemption from pledge.. 8317 


FOREIGN CORPORATIONS 
For law regulating foreign insur- 
ance corporations see Insurance 


Corporations 
Bans eS antares chia e, wade ks 6045 
Consolidation of railroads, ete., 
GIL OG EMOM Drea watet oe chal gh ie cis ahe ene 6001 
Regulation of—See Corporations. . 
Say GR oso BIAS eae re ee 6651-6662 
FOREIGN INSURANCE COMPA- 
NIES 
See Insurance Corporations and 
titles of specific companies.. 
i ETENSICRS ESTER RGA Ties Bi keen kes 6651-6662 
DARN OOME rane HR! sicker onasoe aes « 6111 
Surplus required to transact busi- 
CNET Biatc DRIGIS BOIS Nib Ge Acie 6150 
FORFEITURE 


Conditions involving construction. 7408 
Contracts for, of property subject 


LOUIS WDA Pai e o Selind wc dates 6.4 8230 
Conveyance in excess of title does 

LO Ugo WOE bars aasn Yahav ov) y's, SU Bhs 6870 
Relief from, by compensation..... 8658 
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FORGERY 
Checks, Jiability of banks paying.. 6093 
Effect of forged signature ........ 8436 
FORMS 
Certificate of acknowledgment .... 6914 
byattornby infect ck eee ee 6917 
by corporation... teeter ett 6915 
by married woman ............. 6916 
Certificaberon marria tear fe 5717 
CovienantaankoTants leah eee meee 7590 
Grant, simple | aigingtmilacrsen emits. 6860 
. Mortgage of real estate .......... 8263 
Notice of assessment of corporate 
SEOCK I. cc trcteicisints seeks cea eenc yoke 5977 
delinquency of corporate stock.. 5979 
dishonor of negotiable paper.... 8503 
to tenant at will to quit ........ 6744 
Renunciation by widow of provi- 
SLOMG LIMA Ge teyeeenstere le raeeine 5820 
FRATERNAL BENEFIT SOCIE- 

TIES 

See Corporations -2..%....... 6305-6344. 
FRATERNAL SOCIETIES 
Exempt from insurance corpora- 

GIONSTACt Ve. tek uletr terete 6119-6125 

iowa lCOrporabed ma .ieure crete alee 6453 
FRAUD 

Actual, a question of fact ........ 7482 

Actual, what constitutes ......... 7480 

As affecting title to negotiable in- 

SUTUMUCIUG ae ai are teledstersieiecteke se bave 8462 
As grounds for annulling appren- 

ticeship, © evince atlases 5898 
PA VOLES NCONELACT wee teeters 7475 
Banking officers, penalty for acts 

Loh game eis ary Shar Man ray ay Worn Sot aH: 6054 
By bidding at auction ..... stoke Os 7630 
Constructive, what constitutes .... 7481 
Contract not in writing through, 

may be enLorced) . 2). ftensl--vs ven 7518 
Contracts exempting one from lia 

bilitystors wilaywe ollie privet 7554 
Effect upon marriage contract .... 5729 
Hileet apo) willseery cree cir lelere 6976 
Error in contract produced by, may 

berdisre sarded) eyes ire eaten tenets 7531 
Exemplary damages in eases of.... 8666 
Ground for annulling marriage, 

Lidice SoA See nia oid oud Gc *. 5729 
Grounds for rescission of contract. 7565 
LGENOE MONE ei dn eam USGous oo AOS 7479 
Res mltimes ehaSt qa OM eee poeeger stems iseietens 7887 
Upon innkeepers, penalty ........ 7684 
When written contract fails to ex- 

press intent through) v.. sam 6. 7531 

FRAUDS, STATUTE OF 
Appointment. of agent 7.......... 7939 
Auctioneer’s memorandum, author- 

SULA, cryialel ai .6, ste Daahotareienatare eee aiemeore 7977 
Auctioneer’s memorandum of sale.. 7631 
Contract of guaranty ............ 8175 
Contract for sale of personal prop- 

SURI A. Acree Outed Had LOCO aol a bia. oc 7591 

Teal PEOPESVi Varese tetas 7519, 7593 


FRAUDS, STATUTE OF (Continued) 
Interest in trusts, transfer must be 


in Writing, oi use eso 6 ere 6877 
Power of attorney to execute mort- 
gage must be in writing ...... 8258 
Promise to answer for obligation 
OL) SAMO LIVETM aes creosote teeyentee 8175 
FRAUDULENT REPRESENTA- 
TIONS 
See also Insurance 
To innkeepers, penalties ..... 7684, 11579 
FRAUDULENT TRANSFERS 
Pee lelranshers: ak. weer moots 8603-8606 
Instruments affecting estates in real 
PROPSrby, Willen emulates 6939, 6940 
Sale of merchandise in bulk. when. 8607 
FREEHOLDS 
PreGin ed cor \cutakbeanee cite athe pare 6727, 6728 
FREE TRANSPORTATION 
Railroads, when permitted—See 
Ie DRORK nun damcounddes 6572-6576 
FREIGHT 
See Freightage 
peeralso (Carriawenncce cece 7820-7827 
See also Railroads 
FREIGHTAGE 
See alison Carriage meine 7820-7827 
See also Railroads 
Apportionment by contract ....... 7839 
Apportionment of payment on par- 
ial deliv eryaeyecenacite einer 7840 
according to. distance 22)...c.-% 7841 
Carrier, may demand payment, when 7835 
Carrer siltenyit oni fia. een ee 7843 
Consignee, when liable for ........ 7837 
Consignor, when liable for ........ 7836 
No charge on natural increase..... 7838 
No payment for carrying farther 
them valor eed heer eniaese aa 7842 
Obligation of carrier to accept 
greighé 250k 20; eee Oe pe 7847 
FUNDS 
Designation of, does not affect ne- 
Potabilipy Of moter. ues 8410 
Order of resortingyto gen. ence 8237 
State, banking fund. <4. ei eben) dee 6085 
FURTHER ASSURANCE 
Covenants for, run with land, when 7419 
FUTURE ESTATES 
In real property, how limited...... 6729 


FUTURE INTERESTS 


In property—See Property... .6689-6719 


LilengvOeceaeetes sek eee 8227 
GAMBLING 
In insurance prohibited ....... .-. 8082 
GAS 
Labor and materialmen’s lien on— 
See icnse se ee eee 8375-8377 


Release of oil and gas leases. .6902-6904 
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GIFTS 
As advancements, when...... 7082-7084 
Causa mortis defined 0. ! os. ae 6885 
WHET PRESUME Cipeyeaye eters cis acai 6886 
MIGTINODM Wiles ert ae ota Laie cake Se 6882 
Effect of will upon gifts causa mor- 
[lc meade Se Sib Outpt dc cel aes Act cama 6888 
when treated as legacy......... 6889 
In view of death defined.......... 6885 
Not revocable, when ............. 6884 
Presumed in view of death, when.. 6886 
Revocation in view of death ...... 6887 
. State institutions which may take. 6978 
persons who may give to........ 6979 
To subscribing witnesses to wills, 
effect Ot Ki nas o ttecteneres 6986, 6987 
Wenball citts howemadeta.. oases 6883 
GOOD CONSIDERATION 
Hea aContraeta ys. bic ce.: «vse 7503, 7504 
GOOD FAITH ; 
To be observed by partners ...... 7990 
. Trustees bound to exercise ........ 7888 
GOOD MORALS 
Contracts against, prohibited ..... 7553 
GOOD-WILL 
SHITE one als ois cis aln otic «0 acm oie 6813 
' Of business constitutes property... 6664 
ane Cramster alen tay f0' 0). s ede) oles 6814 
Partnership business, partner has 
Ho authority storsellAys(1.it. 1 1F 7998 
PSERIGS (OREL SAR IIa cin COIS Oe ote Ae 6814 
contracts restricting business of 
SOMO aeimerdensrenrs late whetoterefeia ae ota 7560 
Warrant yerOtuiSalOueac whe. <cletenseeicle ct 7619 
GOVERNOR 
' Insolvent bank, duties concerning. 
Acta H aaeen oor Bia eis ec snins OU LO, OO TE 
GRADE CROSSINGS 
Seow vaL TOA Sia) creelels crclel see 6625-6636 
GRAIN 
Cooperage of boxcars for ship- 
ment—See Railroads..... 6613-6619 
' Hlevators, location on right-of-way 
of railroads—See Railroads... 
Reeth iadael ow GA Nas oat ch 6638-6644 
Hail insurance, lien on—See Liens 
SPR Res a inka ge paorehe got tne 8363-8365 
Mortgage on growing crop ....... 8290 


Seed-grain lien—See Liens... .8359-8362 
Threshermen’s liens—See Liens.... 


PMR chia wativadte aw dale ass a20 8366-8374 
GRANTS 
See also Conveyances, Deeds, 
Transfers 
After-acquired title passes ........ 6867 
Attorney in fact, executes how .... 6863 
Attornment of tenant, when un- 
6872 


necessary 
Boundary by highway passes what 6873 
By married women to be acknowl- 

edged 
By owner for life or for years..... 


ee 


eee e etree er were erer eee e eee 


GRANTS (Continued) 
Change of name of former owner.. 6864 


Conclusiveness on grantor and 

OUNCES i en ge let Renters Pere cpoyatel cake © 6868 
Conveyances by owner for life or 

LORIRV CATS nea tte feisreinis maken oar 6869 
Corporate power subject to repeal. 5997 
Metre d Aye aes ys cates ss Bitrde niacte s 6842 
Delivery im estrow Gees 2/55 oes 6846 
Delivery to grantee is absolute.... 6845 
Delievery, when deemed construct- 

ELVICUEM crate ttceee Petshcl alote Selon Meret er eben 3 6848 
Easements pass with property..... 6865 
Effective on delivery .......%.... 6843 
Encumbrances embrace what ..... 6875 


Fee simple, presumed to pass, when 6866 
Form of grant of real estate ...... 6860 
Heirs and issue, meaning in certain 


GWAR URINE 3 4 ee Sarco gig meta co oloc 6854 
How far conclusive on purchaser.. 6868 
ELOVWRAME CIE GUOCuertercttete sas <)-/-) «) 12): 6849 
Ene densest oat eictatel teers tere ster et 6857 
Implied covenants in grant ..:.... 6874 
Interpretation against grantor .... 6852 
Irreconcilable provisions, how con- 

SID TUUC Mme nase: steeqts) ovat occ spovrercl cae enon 6853 
Limitations, how controlled ...... 6850 
Lineal and collateral warranties 

PDORESIG Gietyre iar S sceann hed eae ieel 6876 
May inure to benefit of stranger.. 6858 
On conditions precedent .......... 6871 
On conditions subsequent ......... 6870 
Power of attorney by married 

woman acknowledged ........ 6862 
Presumed delivered at date....... 6844 
Real property, how transferred .... 6859 
Recitals, when resorted to ........ 6851 
Recording of—See Recording Con- 

veyances 
Redelivery to grantor, effect ...... 6847 
Subsequently-acquired title passes. 6867 
Wiha tetithéspasSesitt.l.h cs ctatseue Gia as 6856 
When in favor of grantee ........ 6852 


Words of inheritance unnecessary. 6855 


GROWING CROPS 


Lien on—See Liens.............. 
SPIN ane sGehhae reich 8359-8365, 8366-8374 
Mortgage on—See Chattel Mort- 
APCS erererelcteserevete ate atioveicicisla svereis 8290 
GUARANTY 
See also Warranty 
See also Suretyship 
INC Cepbednet OWarueiier tices ails cial ers 8176 
Alteration exonerates guarantor, 
SWIG TIE far ane atleyclecsh situs ished sycited ath 2 etis 8188 
Consideration necessary, when .... 8173 


Construed as unconditional, when. 8181 


Continuing guaranty defined ..... 8186 
TEVOKeds Howie sercitelacisiaard fe) he) 8187 
DEN GU gard chhetars elspa aaitieiers koe $0 <9 8171 


Delay of creditor to act, effect of.. 8192 
Discharge of principal, effect...... 8194 
Extent of obligation of guarantor. 8184 


Guarantor exonerated, when ...... 8188 
Guarantor indemnified by debtor 
AVOTMOXOMOETAUCC atest as ie sieie ct lets 8193 
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GUARANTY (Continued) 
Guarantor not liable on illegal con- 


ELACE piNctein  oyaneee eistenst tet ees 8185 
Knowledge of principal not neces- 
SAT Yi egies revciena se ieeh she saerete oteee Meee 8172 
Liability on guaranty of condi- 
TIONAL ODM ATOR Ge eielere etelaken este 8183 
Liability on guaranty of payment. 8182 
Must be in writing, when ......... 8174 
Need not be in writing, when ..... 8175 
No liability on illegal contract, 
WOT Pa tens averse \o oretote rs tet alc eietore 8185 
Notice of acceptance necessary, 
AMEE ee Sons Wee hole Omaha! 8176 
Obligation of guarantor not to ex- 
ceed that of principal ........ 8184 
Of incomplete contract, construc- 
DibL OM asraveehets sreacteteds\ ohe teint Ge olat ats 8177 
Part performance, effect on guar- : 
AMO Pipers ynechahe let sel hevets ohenstek eset ts 8191 
Release of guarantor when a joint 
Ce DGORr. cists cicpie ror. erate oietelete 7466 
Rescission of alteration, effect..... 8190 
That objeetion is good, imports 
Wihiaibietalcvercusisiarcyoerinncus eectekeetee 8178 
ibe ontitinarGnw ea Sok Ao also eS 8180 
Te COVIOM Va OM kao tenelaieteticters insielalsteiate r= 8179 
Void promises, effect on .......... 8189 
When deemed original obligation of 
PLOMASOLY cap crotieucuepetereysueneccieneer: 175 
Writing, when necessary ......... 8174 
GUARDIAN AND WARD j 
Guardian ; 
appointment by 
court, how superseded ........ 5887 
COUPE WLC aire ete. statens cera 5875, 5876 
parent whens deuce erases . 5873 
parent, when superseded ..... 5886 
consent of, when necessary to 
TMATTIA SOc. cue demorgsns casera 5712 
death of joint guardian, survivor- 
SHipmiaecroeiorcrsncuene enero etehchre er 5884 
Gert We ee SA clon dpAN So cons 5868 
RESTORAN HEA ass Mage iad dnino ¢ 5889 
duties of guardian of person .... 5880 
OLSOSEAES oisteier ele slate alepesstalcerele aia 5881 
general guardian defined ....... 5871 
jurisdiction of court exclusive... 5877 
TITVELS COs fevers| See sesteerele ky inne ener 5870 
must conduct suits for minors... 5687 
of property within state ........ 5876 


powerless, éxcept when appointed 5874 


powers on appointment ........ 5879 
removal of, Cases fOr ficient ase 5885 
special guardian defined ........ 5872 
under direction of court....5.... 5883 
Relations confidential ...,........ 5882 
Rules for awarding custody of mi- 
TOMS pope sie earey ctemore ra Yay Neton eee estore 5878 


Settlement of accounts with ward. 5888 

Ward Adenine dats ci siete caterers eis 5869 

Wim enele ase siya cts teteinttal re rt 

GUARDIANSHIP—See Guardian and 
Ward 


GUESTS—See Hotels 


HABITUAL DRUNKARDS 
Are persons of unsound mind ..... 


HABITUAL INTEMPERANCE 
Cause for divorce. ns). ose lerereecrenle 5736 


HAIL INSURANCE 
See Insurance Corporations. ..6170-6184 


Liens for—See Liens ........ 8363-8365 
HALF-BLOOD 
Kindred inherit, hows... s+ 1s 7081 
HANDWRITING 
To prove execution of instrument, 
WDC Diine) sehr avatarer as: esse iene sata steven 6923 
facts \esvablish eds Dyiusectssctebete ee 6924 
HEAD OF FAMILY 
Defined in homestead law ........ 6969 
ELwsband is Vek es.cncseheys chore tev aeons tere 5783 
HEADLIGHTS 


Of locomotives, regulation of.6609, 6610 


HEALTH INSURANCE 
See insurance: eine ere 8158-8162 


HEALTH, STATE BOARD OF 
Reports to, by cemetery associa- 


TONE ete cans pepe cea aie ee 6477 
HEIRS 
See also Succession .......... 7071-7092 
Meaning in certain remainders .... 6854 
Tenant for life to take as purchas- 
Ors WHEN: << we Hake eee ye sana 6741 
HERDERS 
TALON: OF Wale oi Srpievakstel oy olotavohe avert ee nets 8383 
HERETOFORE AND HEREAFTER 
Meaning in \Givil;Code™.<% ‘elas 8782. 
HIDES 
Animals killed by railroads, dis- 
Pdsal voto. s stancreteeteteneeee eke 6548 
HIGHWAYS 
Boundary of grants by, passes what 6873 
Hxtent of boundariesiby nes deste. 6772 
Obstruction of crossings by rail- 
Toads, tesulation: ofa." opal 6595 
Persons conducting water over, 
MUSt yPTOLCChU ah pie ten eee (Aunt 


Regulations of railroad crossings 
outside of cities and towns— 
Seen hallroad sie en capiawe 6625-6636 
Right-of-way for construction of 


pole-lines, to whom granted... 6645 
HIRING 
See Landlord and Tenant for main 
index of subject 
Apportionment of hire’........... 7740 
Attornment of tenant to stranger, 
VOL GWAC I yi saleye tours steheret rae 7748 
Charter-party defined ............ 7755 
Dehn eds S's). sayeect pineatle he minceie gin dtee 7730 
Desree of care (of hiner ces. seen 7733 
Dwelling-houses, lessee may repair, 
POWMOTL Y Rok. sai tere eget ciate et ee ene 7742 


Dwelling-houses, lessor to repair.. 7741 
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HIRING (Continued) 

Hirer, degree of care required . 
Hirer may make good letter’s de- 

faulty apeiron veya was cae aca 
Hirer may terminate, when ....... 
Hirer must repair injuries, when. . 
Leases renewed by continued pos- 

MASON De gar We tie vie wa 5 yc's sieahs 
Letter may terminate, when ...... 
Letting parts of room forbidden. . 
Lodgings, term presumed, when... 
INOUUC GR LO CULL reraneents tear Gres ees 
Obligation of letter of personal 

property 
Of thing let for particular purpose, 

conditions fai ota eaeense ater sa secuceiray a 
Ordinary expenses borne by hirer.. 
Ownership of product of thing 

HIF ODE ried See Raat eh 3h ocd 
Quiet possession, agreement implied 
Real property, term presumed, when 


ee 


dateutieay yd iene woe yen OI) Gens a eeclolam e 
Return OL thinwphineds ac sek one cs 
Storage—See Storage ........ 7660— 
Tenant to deliver notices served on 
PMP AeNN eles c's ole wes wae ot) « 
Terminates, when... 22.050. . 7738, 
When deemed renewed ........... 
HOLDER 
In due course defined ........ 8459— 
Of negotiable instrument defined. . 
HOLIDAYS 
Excluded from computation of time 
in negotiable instrument...... 
In computation of time for matur- 
ity of negotiable instruments. 


Presentment for acceptance of bills 
of exchange 


‘eee eee eee ee oe ene 


HOLOGRAPHIC WILL 
Defined 


eee eee ee ee wee ee ee eee eseen 


ee 


Appraisement on execution against 
amount of bid 
application of proceeds of sale.. 
appointment of appraisers...... 
certificate of petition and notice 
compensation of appraisers 
costs, payment by execution cred- 

itor 
duty of appraisers 
Ving petition 
money equal to homestead ex- 

emption protected 
oath of appraisers 
report of appraisers 
setting apart homestead 

Consist of what 

Conveyed or encumbered, how... 

Declaration, contents of 
must be recorded 
of abandonment, when effectual. 


re 


Ce 


eer ee esses 


a 


see ee eee 


CC 
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HOMESTEADS (Continued) 


. 7733 Disposal of, on divorce .......... 5777 
ORGERMCOMGOLMUMNO™ treirretlotens | cfelle 5778 
7753 subject eto! Tevision \h\o. 0.62 0 -- 5779 
7737 Disposal upon death of claimant... 6973 
7734 Execution against, proceedings on. 6953 
Exemption from forced sale ...... 6948 
7745 Oma WHAtESOLOCLC iewetheksteletuls satel 6946 
7736 Head of family defined .......... 6969 
7750 Liabiliity for debts of owner ..... 6973 
7744 ModeporMSeleCLIom ci.) seals Ae (4s ele 6970 
7746 Quantity and value of land allowed 6968 
alemnwhennOr dere dns wna. cileieisii. <> 6962 
T7751 Select onmeanwata we Uva 6965 
Selection from ae property of 
7735 VDE @MLOW YM Heb a tis sat ole Mice cel ers 6947 
7752 Subject to execution or forced sale, 
VV LLOTIN men tpheR NRE SNe alaieiis Caria) erel’e lanes ts 6949 
7731 Tenure) bys which jhelid\"7. 051... ). 6973 
2 
ee HORSES—See Livestock 
vie, HOSPITALS 
7672 How incorporated—See Corpora- 
ULOMUSWetetey Hees stay sies: sV ai of eva tel ads 6453-6461 
i, HOTELS 
7746 Liability for and lien upon prop- 
erty in care of—See Deposit.. 
easel eas tiateeniste ele haactoe mater an 7673-7683 
8466 Lien of keepers on property—See 
8402 AY OISE OTE eS aici. Sey hapa cints 8383-8386 
Maintenance by railroads in na- 
ELOMal Mp ArkiSWiete. cl. wide! a tierz cine 6508 
Penalty for defrauding........... 7684 
8405 HOUSES 
8492 See also Hiring 
Dutyjof lessonitorepair o.. <ei.as6s 7741 
8553 Lessee may repair, when ...... ea ee 
HUSBAND AND WIFE 
See also Marriage 
6981 See also Married Women 
6980 See also Parent.and Child 
Adoption of child, consent of wife. 5858 
Contracts, powers concerning ..... 5786 
6951 Conveyance, nonresident wife need 
6968 GON SUS 6 ois 6 An Rien ce on 5818 
6954 Conveyance of homestead, how.... 6950 
6963 Custody of children, actions for... 5836 
6964 Debts, antenuptial, of wife, liabit- 
6957 Livin Ons DeyTi diiNetova at src ies ec ee 5798 
6956 Debts of each other, liability for.. 5790 
6966 Divorce of—See Divorce ..... 5734-5781 
Dower of wife—See Dower. ..5813-5828 
6967 Earnings and accumulations of wife 
6959 not liable for husband’s debts. 5795 
6955 are separate property, when .... 5796 
Edueation of children, liability for 5790 
6955 Head of family to select home .5745, 5783 
6958 place must be reasonable ....... 5746 
6990 Husband 
6961 duty to support wife............ 5784 
6945 Teal modavamrtlliviementnee aren ctereatene 5783 
6950 not lable for antenuptial debts 
6971 CLV IL OM trace oer, Visiars os adisatats 5798 
6972 not liable fer support of wife 
6952 WOT AV ANAOWEG. Ns si. «es qe ere 5801 
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HUSBAND AND WIFE (Continued) 
Husband (continued) 
not liable for support of wife’s 
children by former marriage.. 
Inherit, how: .ik shtst ecw eee 
Interests in property separate .... 


Inventory of separate property ... 
eect 70 tilin ger creme tat ren 
Joint tenants) i.ot owe ree eee 
Legal relations, when altered by 
COMUPACL = ek. eccreitoyre rane yaar 


Legal consideration for separation. 
Liability of husband for necessaries 
Marriage settlement contracts 
acknowledgment and record .... 
effect of record 
how pexeruted iii cds’ e saree 
minors mayemakereec cee eee 
Marriage settlement, recording.... 
Married woman 


ee ere esc e ee ee ewe 


5846 
7073 
50785 
5793 
5794 
5789 


5787 
5788 
5800 


5805 
5806 
5804 
5807 
59805 


as executrix, guardian or trustee 5808 
liablestorveontractsmewe ree 5810 
Maye makerconuturactsmac-ipeeeee 5811 
dee OPM GS eID als Ghee eS dad o 6975 
may prosecute actions, when .... 5791 
IMAI STEC Me io setst scone pve reueaits is ote koncanietote 5809 
Mata obli ations otmery iat ee 5782 


Necessaries for family, liability for 
Neither can exclude other from 
Cwiellino ce te cidegs ou oS ae canes 
Property, how may be held by.... 
Property rights of husband, how 
governed Lkevs sf cement 
Recovery for articles furnished for 
support of wife 
Right torcontract ()-- cde g oes «ees 
Separate property of wife 
for what debts lable 
inventory of 
Separation agreements 
Support of wife, liability of hus- 
band for 
Wife must support husband, when 


Cr er ry 


ee eeeeee 


eC i rr | 


Oe koe ee 5784, 


Wife to conform to dwelling ...... 
Work and labor of wife, presump- 
tion regarding 


IDIOTS 
Persons of unsound mind are 


IGNORANCE 
Mistake of fact through, avoids 
contract 


ILLEGITIMATE CHILDREN 
Adoption by acknowledgment 
Adoption, consent of mother neces- 

sary 
Appointment of guardian for...... 
Custody and earnings, mother en- 

titled to 
Illegitimacy, proof of 
Mother inherits from 
Rights of inheritance 
Subsequent marriage of parents... 


IMBECILES 
Are persons of unsound mind...... 


eeee rere eee ore 


re 


eeeese 


a ) 


Pr 


ee 


eee cere seccce 


LOD eens 5793, 
A ae 5787, 


5790 


5799 
5794 
5788 


5802 
5784 


IMPLIED CONTRACTS 
See Contracts 
In guaranty 


IMPLIED COVENANTS 
What are 


IMPOSSIBILITY 
Detnitlon go le ct ieiec oketel tee ects 
Object of contract impossible, con- 
Trach, VOldig elem yier teh eee 
Of ascertaining consideration of 
contract 


wore eee ee eroee ee eee eee 


Ce) 


INCAPACITY 
Marriage voidable'for ...........-. 
SYOuUNG for anim Willian sete 

Of agent terminates agency 
Terminates hiring, when 
To contract 


INCEST 
Certain marriages forbidden 


INCIDENTS 
Implied in contracts, when 
Transfer of 


ey 


eee eeoe 


rd 


Detnen J. cas ¥ = 5 tea ates Gh videmtieae 
Ownership during 

alienation 
Property, 


5 movie, 0),0 te: we sm. rele) OME LS) 6 wile 


restrictions concerning 


disposal of—See Property .6709- 


INCOMPETENTS 

Cannot disaffirm contracts, when. . 
Contracts subject to rescission, 

WHOM peters eiccede Cine eet tater earee 
Effect on contracts if judicial de- 

termination of incapacity..... 
Liability fOr support) ....0 eee 
Who incompetent to marry....... 


INCREASE 
Capital stock of corporations—See 
Corporations 
Pledged property, who owns ...... 
Property, by whom owned........ 


INCUMBRANCES 
See also Liens 
See also Mortgages 
Covenants against 
Meaning of term 
Unrecorded 
against 


INDEMNITY 
Against a future wrongful act void 
Against a past wrongful act valid. 
Agreement for 
construction of 
definition 
Agreement to 
answer in damages entitles in- 
demnitor to rights of surety.. 
indemnify extends to acts of 
APONTE rare Sapetedavens oie tteme noees 
indemnify several applies to each 


ey 
©; oye) -¢r (ele #10) er Biel ee 9's, 


instruments 


ee i 


ee ry 


© 102 8:10) Yo; 0) 0,6) 6 Ww) 0, Wire etelle: a Tal ei 


PAR ee 7510, 


Branko Batata 5918— 


7511 
8760 


7739 


6721 


5681 


5929: 


8164 
8165. 


8170 


8166 
8167 
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INDEMNITY (Continued) 
Applies to each of several persons, 


AVA MRO fa beclOe SUC OREO AO Oo Be 8167 
VOLT OC At Pen tet otasftin 5 Gace ah katy chars 8163 
Insurance, a contract of .......... 8175 
Liability of indemnitor 

joint with person indemnified... 8168 

several to indemnities ......... 8168 
Measure of 

HP QUELFLS LP ATT COW. Vlefs pevevsr aus svete 's © = 8157 

ets LSU EEL TNC Ghentansy seetcra te: a.s1'0 cl oub 2. cs 8162 
Of 

depositor to depositary ......... 7648 

employer to employee ...... 7757-7759 

guarantor inures to ereditor..... 8193 

CERISE OSS cathe wei ene GiGi tem ee tm Pree eae 7991 

AUNTS! “aoa omodna6 dco bbe ae ce on 


Rules for interpreting agreement.. 8169 
Surety companies not to require.. 


udiatahes Helio eiieatie ede JO204, O23) 
INDIGENT 
Parents, duty of child to support.. 
Mate farses tuenceeio seo ate che teeta lancncls 5853-5855 
INDORSEMENT ; 


See Negotiable Instruments Law 


INDUSTRIAL CORPORATIONS 


Seea@orporationgie as nies. oe 5908 
IN FORMA PAUPERIS 
Divorce actions, when....... conoe WMel 
INFANTS—See Minors 
INHERITANCE 
ee SUOCEIIOM, 6.53 ea BeoacHobe 7071-7092 
Words of, when not necessary.... 6855 
INJUNCTIONS 
Ow ere Om lated Memes aeretictsiaue ere: erat: 8737 
Preventive relief granted by...... 8736 
INJURY 
MUbyeLORADS PAL UTONG. reyalenaicucl oleracea 7573 
INNKEEPERS 
Liability for and lien upon_prop- 
erty under care of—See De- 
{OXOIER © cee 0: QiCOeeceeear EpPNCEc ee 7673-7683 
Penalty for defrauding...... 7684, 11579 
Railroads may maintain in national 
(EMIRS ol oesGarnt obhpootabosce 6508 
INNS—See Hotels 
INSANE ASYLUM 
Certificate from, as establishing 
legal capacity, when......... 5685 
INSOLVENCY 
See also Assignments for Benefit of 
Creditor sien. i5e Ges taisvs topes 8612-8641 
See also Fraudulent Conveyances. 
Nar her tev acnse ns eral oun ay eevee 8603-8611 
As grounds for rescission of, nova- 
ELON Et aven a ah tarel shape erates 20 eke ears 7463 
Assessment accident insurance com- 
panies, proceedings .......... 6244 
Bank, procedure on—See Banks and 
BRUM KSMES Bou a iolad com Div ow 6078-6082 


INSOLVENCY (Continued) 
Maker of note, permits protest be- 
fore, maturity. of Note \. 22... 8565 
Penalty for making or receiving 
deposits in insolvent banks.. 


APN feds (ehey SvOgAES stags gabon ohene eae ore 6081, 6082 
Principal in guaranty............ 8180 
Special partnership .......... 8036-8041 
IWihaitecOmetuGuues: \. iis tekst. metsie 8613 


When gives rise to right of stop- 
[ORO Th) (NMG. Swipe oo obo oS 


INSPECTION 
Right of buyer to inspect... 2... : 


INSTRUMENTS 


See Conveyances for main treat- 
ment of subject 
Acknowledgment—See Acknowledg- 
MIVETUGS eee Pbeaece seas retsliaye fis 6905-6919 
Action to obtain judgment proving 
Pee MM Neo eRantNG, che tiatae 6928, 6929 
Cancellation of—See Cancellation. 


Sete eh AEs RNS Sa Ona Ode ee DE 8733-8735 
Certificate of proof, contents of... 6925 
Conveyances heretofore made, by. 

Wiemann cover me dun: seinels «pe 6930 
Defective early instruments, cura- 

AVE! CKO | aio Oe Coes O Cole CMa biolg Ss 6932 
Effect as evidence when acknowl- 

edgeds bekore\-COdes). cu isa eiee « 6931 


Improper certificate, how corrected 6927 
Judgment proving, right to obtain . 
effect of judgments’.......... 6927 
Officers taking proof, authority of. 6926 
Power to revoke, when deemed exe- 


CULE nar cecal icuuraruanals lls easmaie 6941, 6942 
Proof of execution when unac- 
knowledged, how made....... 6920 
handwriting, evidence of what 
LACES) japacheubsnader Oretele (sis evn se opeues 6924 
handwriting, how proved....... 6923. 
subscribing witness must prove 
WVUMELE ED eeierene enn Greiemenerie cree s ite 6922 
witness must be known to officer. 6921 
Recording—See Recording Convey- 
ARC CSE ue eicaehe eptate nee 6890-6904 
Title deeds, ownership in whom 
ViGSLG Gower atenraiolscguitre cfs en csieus 6815 
Unlawful transfers—See Unlawful 
APM AM GRET Sh ticles, sherene eras 6940-6944 


Unrecorded, valid between parties. 6938 


INSURANCE 


See also Insurance Corporations 

Accident insurance—See subtitle 
life insurance 

Agent of company, solicitor, when 


Geer e des tae shsieel of apes aie loloseaionione fo 8104 
Agreements not to transfer, void 
WG MOTIAR ters dente sashsth abo ettached s ai 8120 
Applicability of code provisions... 8064 
Application for, in mutual farm 
COMPAS SMA telmceieyaie:shrsasaicr sieeoieh= 6177 
loss to be prorated, when ....... 6177 


Assignments to mortgagee, effect of 8068 
Communication of certain matters 
LODiG TKIOSEEER ES oc agodcdd0 on aco 


895 
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INSURANCE (Continued) 


Concealment 
effect: of £< care woes chelote ee ietes 8084 
What -COnsbibutes mw eine .. 8083 
what must be disclosed......... 8085 
Contracts no bar to recovery from 

master for negligence........ 7764 
Contribution in case of over insur- 

ANCE "sks baleen tice ehareie aes 8136, 8137 
Defined Sao eet een eter 8060 
Designation of parties -.......... 8065 
Double insurance defined ......... 8147 

contribution in case of ......... 8148 


Events that may be insured against 8061 
Expectant interests not insurable. 8073 
Fire insurance 


acts of insured, effect of........ 8156 
alteration increasing risk author- 
ized, rescission when ......... 8154 
alteration not increasing risk, 
CHE C CH EO Lam geisisnete mie ahevon na crensreds 8155 
measure of indemnity ..:......- 8157 


Fraudulent concealment, effect of. 8091 
Health insurance—See subtitle life 


ITISUDAN CE Baise we ehegete ale tet ets 8159-8162 
Insurable interest 
change does not avoid, when.... 8079 
change on death of insurer, effect 8080 
ehMed Ty IRM ale eam etet sree con ees 8070 
effect of change of, after loss... 8078 
CMEC) OL ETANSROT Uc cn mitt terse ents 8077 


insurance without interest illegal 8075 
interest of carrier or depositary. 8072 


may consist of what.:.......... 8071 
measurelof INterest |... .).-1. cae 8074 
mere expectancy not insurable.. 8073 
Mush exist, wien ayy. wee ste ees 8076 
need not be communicated, when 8090 
policy, when void te a.ci assis 8082 


transfer between cotenants, effect 8081 
Interest of insured need not be com- 
MUM CaAte darn cites sag! euadateieite 8090 
HindshoLmnsurance eens... eictels sets 8063 
all subject to provisions of act.. 8064 
Laws 
liability of insurer on remote and 
PIESUMC ALCASES ies cuter aes aieteke 8138 
Life insurance, health and accident 
insurable interest in what exists 8159 
assignee of policy need not 


TAVG arate iy cysts etal cereiess Letenets dol siate 8160 
measure of indemnity .......... 8162 
notice of transfer not necessary. 8161 
payable, rwihleny w2cteenaesteraere 8158 

Loss 
certificate, when dispensed with. 8146 
expected Merl Sams sence ete. 8140 
incurred in rescue from peril, lia- 
UE y eA in Baie are tebe eae te ape ae 8139 
insurer, liable for, when ........ 8138 


negligence and fraud, effect of.. 8141 
notice of loss to be given insurer 8142 
notice, waiver of defects in..... 8144 
perils, remote and proximate.... 8138 
preliminary proofs, how furnished 8143 
waiver of defects in notice of 


TOSS Meietetelayetnstcite oreo are see meraes 8144 
waiver of delay in presenting 
PLOOLS so stersttslalus va ated eons 8145 


INSURANCE (Continued) 


Lotteries, insurance unauthorized. 8062 


Marine insurance defined ......... 8153 
Materiality, how determined ...... 8087 
Matters which need not be dis- 

CLOSE diane tit ete Maar eets 8086 
Matters of opinion, communication 

Re AT AE ris hia Hct aiGus p13 E 8092 
Matters which parties are bound 

GO, KMOWE -Mialdieel ast states street 8088 


Mortgage, effect of assignment to. 8068 
New contract between insurer and 


Asslonee, hwihlienirenieieere scare 8069 
INO LIGOL OL MLOSS yee cue stetcrene er arene 8142-8146 
Overinsurance, return of premium, 
WiI@W Gh rete keieeeiey sroielerepereus tome nap OU OO 
Parties, designation of ........... 8065 
Parties to contract defined........ 8065 
Penalty for agents collecting pre- 
miums without license ....... 6117 
Policies 
acknowledgment of receipt in, 

eleetind obs Si.o e ns od seers 8119 
agreement not to transfer claims, 

VOR wWem parrscustealee-) aerstorsiene 8120 
CONDEIMES 10 LE: iesas.2 ses ogee etoiccestari toe 8107 
CLELIMGA ty de ave ccetsen oe ete se Cees 8106 
general terms, who may claim 

DOMOTLE Shae ayant tans crete estes 8112 


issuance by agent, indication of. 8110 
insurance by part owner, terms 


applicable Pan) nc don ae eee 8111 
interest. covered) by us.c. sere sete 8109 
kinds Otis (ack canlasyecs ake eee 8115 
must contain whole contract.... 8108 
MUSE Specut y -wilatecn aie ene 8107 
open policy defined ....5...-..5- 8116 
running policy defined.......... 8118 


successive owners, insurance of.. 8113 
transfer of thing insured, effect of 8114 
valued policy defined ).7...5... 8117 
when, WOid. fi.325ene eee artes 8082 
Preliminary proofs, what required. 8143 
Premiums 
contribution on overinsurance... 8136 
contribution to be proportionate. 8137 
Canned, awe Terr cients) die eae neee 8131 
insured entitled to return, when. 8132 
insured not entitled to return, 


WHED ass arpisls ecole ohete roeet eaters 8133 
return for fraud, when >........ 8134 
return in case of overinsurance, 

WILE Nn ont date eae ee chek Renee 8135 

Receipt, effect of acknowledgment 
ESPN XO LKCN ine WS MM EOR SAR aero SoH SC 8119 
Reinsurance 
Ceunedsiwst.28 stseuiem eee cee 8149 
disclosures required........... . 8150 


original insured has no interest.. 8152 
presumed to be against liability. 8151 


Representation 
affects: policy (how's cies oer 8097 
as to future deemed promise, 
WIDOT Saaieniepel a icteinteun ate verceatereter 8096 
false, when deemed’............ 8101 
Talsib ys elector waiters se ee 8102 
how interpreted (7... 4s 1.2: soi BEE: 
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INSURANCE (Continued) 
Representation (continued) 


INSURANCE CORPORATIONS 


Agents’ licenses, issuance, term and 
fee 
fraternal associations exempt... 
Annual statements of 
assessment accident companies. . 
assessment life insurance com- 
PATER Ss OS elo ga. c sere Rs HpkOncee 


Civ. Code—57 


Sei e)e © 8.16) 6 0 0 6 00 ee 0s 6p «80 a9 


HOW MAdeee Ms cvs sec yc coe sooo thle: 
information, representations con- 

COLMID OM tease hence eae es 8100 

materiality, how determined.... 8103 
may be withdrawn, when ....... 8098 
Tepresentation on information, 

CMOCtTOLy Gtneiea. tes anes oka 8100 

timenintemde di biyartjete sis. sos ee 8099 

whem deemed! false 3.6.1. 5. oi 8101 

ANNI PANEOKE “Snr eon to BO ao ES 8094 
Rescission for fraudulent conceal- 

TAG, WMS As Ao SAO poole adebaEt 8091 
Return of premium—See subtitle 

premiums 
WCOPCcOLMACT ER mpatctetene ate oh « 8064, 8105 
Solicitor deemed agent of company, 

WIL OUMRNerceeton ereber at cds/ eter ells toversne'c o's 8104 
Wagering policies void .......... 8082 
Waiver of information permissible 8089 
Warranties 

breach without fraud, effect of.. 8130 
TEA VGA YE (OMOUE MINES! mic ciao SOOO 812 
USSWsIG ES) OME aca ee Ae c Bho acucl nee ees 8121 
no particular form necessary... 8122 
performance excused, when ..... 8127 
policy may provide for avoidance 8129 
statement as to future facts.... 8126 
statement as to present facts ex- 

PLESSEM, MWATDANDY. . ajoimieielers s+ 8125 

to what time relates ........... 8124 
violation authorized, rescission... 8128 
What may be insured against.... 8061 
WiHoOmmMayebemINsuUred. \, shes isaac 8067 
VI Sane ASAE A SoG ao. oo wnor -.- 8066 
INSURANCE COMMISSIONER, 

STATE 
Approval of articles of incorpora- 

tion and amendments ........ 6129 
Duty as to surety companies—See 

Insurance Corporations, sub- 

title surety company..... 6206-6236 
Investigation of corporation sell- 

ing stock or organizing insur- 

ATCC MRCOMPAMICS er 6 sialic ieieia'e sss 126 
Net value of life insurance policies, 

ABCELbAINMCIE! WYs cose 9s -1oce ee 6261 
Payment to, for excess premiums.. 6117 
Power and duties concerning fra- 

ternal benefit societies....... 6317 
Power to investigate organization 

of insurance companies...... 6126 
Reference to law defining powers 

GraG) CIMGS: gcd devlagon seaupe de 6110 
Valuation of bonds of life insur- 

ance companies, by.......... 6265 


tinued) 

Annual statements of (continued) 
life insurance companies ....... 
mutual, fire, hail and other farm 

insurance companies ......... 
mutual rural insurance companies 
stock and mutual companies other 


INSURANCE CORPORATIONS (Con- 


6181 
6196 


LTE, EMEC Se icycuretantseibe ceo 6146 

surety companies ..... 6209, 6214, 6225 

Annual statements, publication of. 6120 
Articles of incorporation, approval 

by commissioner 

amendments, approval ......... 6129 

Assessment accident insurance 

Angas stab eMVeMt ger. yess +) «stelsiens <)« 6252 
by-laws, amendments of ....... 6256 
change of beneficiary .......... 6249 
corporations subject to act..... 6238 
Ghineuemiey ATG, Seon: oe abooor 06241 
exemption from execution...... 250 
CxXeMpPtLlONns from Act 2c). sas ve 0 6238 
LOGS LOT Mull oe MALS senin, dein lers 6253 
fees for service of process...... 6246 
foreign corporations 

Buco heron Bo ooco cere 6245 

conditions of admission into 

BULGE ttercts tysge atest e ete eet cio 6245 
designation of attorney for 
service of process ......... 6246 

filme of statements ....1..:.- 6245 

how admitted to state........ 6245 

AEGETUS GC emart Serer eck sare Oe Seats ee nero A 6245 

license, revocation of... .6245-6247 

Service of process on, procedure 

AiG! AE) MO ae a aondodamos o 6246 
incorporation of, procedure .... 6237 
inspection by state auditor ..... 6243 
payment of policies, regulation of 6240 
penalties for fraudulent acts on 

application for insurance...... 6248 
penalties for violation of act... 6251 
proceedings to enjoin.-......,. 6254. 
CRON, coon Shae siecioocnods og uaoen 6256 
refusal or revocation of license, 

ACU OM pn O Magma actos sderete ate! 6247 
regulations for conduct of busi- 

INES ca ote Shab aP banc on ooOe 6255 
reincorporation of existing com- 

DOMUES eatisaies aalots oltca cise eters 6239 
reinsurance by, how regulated.. 6242 
reserve or emergency fund, regu- 

TARLOMROL Pat apy eee yatais teal Veeoves 6241 
restraining operations of, when 

AIG MO Wan ehelatsjshorstaus cestele wetae'e 6243 

hearing on application ....... 6244 
service of process on commission- 

CLO MPS UIT AMC Cae actrees 6246 
state auditor to inspect ........ 6243 
LEAUVSLET OLA TIS KSM eat, sisters stat: 6242 
what companies subject to act.. 6238. 

Assessment life insurance 
see subtitle life insurance com- 
PaMleswee ce. che eNeraIN arereher dtc 6293-6304 
By-laws, making and amendment.. 6256 
Certificates of authority, procedure 
VO) TOROXGUIRED og obo Annem Soke inte 6118 
CAsgthe a UOT A OLA? 8% Sins sates ots": 6111 
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INSURANCE CORPORATIONS 
(Continued) 

Commissioner of insurance—See In- 
surance Commisisoner, State 

Definition of 


2 


Discrimination, penalty for...6122, 


prohibited 
Domestic 
Goh Med ie jiceea Mee BOE Me 
Duty to comply with laws of Mon- 
CATAL I ietons srsleteade sia eue alee 
Fees for license 
Fire insurance 
agents must be residents of state 
companies must transact business 
through resident agent.... 
revocation of license for viola- 
TOTP Ss Geshe ve ahs RUE cack vote becca toes 
duties and powers of state auditor 
OW. STAM ja otis © Ronee vatohateyeeiane eit hhtts 
foreign companies must write 
business through local agent.. 
penalties for violation of act... 
reinsurance forbidden.......... 
TeportroL, TISks howe ketene 
state auditor to investigate, when 
COMPSHSAcLOnme ym. wine ce eer 


Foreign insurance corporations 

conditons governing transaction 
of business in state........ 
agent to publish certain facts. 
attorney to be designated by.. 
filing copy of charter and state- 
MMMM Mooi ida WO oweado doo a5 
life insurance companies, re- 
quirements for admission... 
mutual hail, cyclone and tor- 
nado insurance companies to 
comply with, act)... tae 
requirements as to capital stock 
defined 
fee for filing documents ........ 
penalty for violation of act.... 
renewal of statements and evi- 
dence, how 
surety companies—See 
surety companies ..c..ie.cue- 
surplus required of foreign fire or 
casualty mutual companies.... 


Fraternal societies exempt from act 


Ce 


insurance 


CY 


2) 


ee 


subtitle 


INSURANCE CORPORATIONS 


6111 
6123 
6121 


6169 
6160 
6161 
6166 
6164 
6168 
6165 
6167 


6162 
6163 


6149 
6152 
6149 
6149 
6262 
6184 
6149 
6111 
6116 
6116 
6151 
6206 


6150 


RS AR Be Ten RO tran orate 6119-6125 


Funds, investment in irrigation dis- 
ETICG | DOMGS) cutee testes ieee: 
Hail insurance—See subtitle mutual 
fire and other insurance of farm 
property 
Investigation by insurance commis- 
sioner 
Investment of funds in irrigation 
district, bondsutean.- tacemeent 
‘Irrigation district bonds, invest- 
AMMONY 4M Fiqieyziciir ave cists eels le aiehe 
License fees 
Licenses 
agent’s license, issuance, expira- 
tion, penalty 


Ce 


ewe ee eee e ees eee ee ee eee 


Cd 


ee) 


expiration of insurance company’s 


license 


6127 


6170-6184 


6126 


6114 


(Continued) 
Licenses (continued) 
issuance in duplicate .... 
payment at time of filing annual 
statement 
penalty for doing business with- 
out 
revocation of 
Life insurance companies 
agents, inducements to insure for- 
bidden 
agents, penalty for misrepresen- 
tation 
annual statement blanks, furnish- 
nishing of 
annual statements, contents and 
filin 
authority of state auditor.... 
appointment of attorney for serv- 
ice of process 
assessment life companies 
annual statement, contents of. 
fee for filing 
verification by experts 
articles of incorporation, con- 
tents xandeiilinopiaapeerier 
auditor to approve 
filing of 
assessment notices 
attorney-general 
articles 
directors, election and term.. 
examination by auditor ...... 
failure to comply with law, pro- 
cedure on dissolution, when. 
fees payable by. oa. +) sei 
foreign corporations, condi- 
tions of admission to state. . 
foreign corporations, designa- 
tion of agent for service of 
PTOCeSS.” hd serepeteaeiic ctu 
foreign corporations, service of 
process 
fees Lor SeLVICE! fees eres 
incorporation of, when ........ 
license, procedure to revoke.. 
surplus guaranty fund, invest- 
MMOH Ole neuen SS ish abev oer hahah ors 
bonds of otiterg i en eee 
certificate of authority, issuance 
aT TET See ce sete asl tetas Spee 
collection of interest on securities 
contingency reserve, maintenance 
OES ois. cumin a. tera teeters sateiegans 
contributions for political pur- 
poses prohibited ......39... 
penalty for violation of act 
OVP OuLC ORS krery co ae tise aie nek 
privileges of witnesses ...... 
default in payment of premiums, 
MESUUE BOL Piers ceeteeeyceecc ees 
deposit of securities with auditor 
deposit, return by state auditor, 
WHR sa) sce ete lahaich cht he ae tenes ae a 
deposited securities, collection of 
interest on 


eee eee 
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to approve 


i 2 7 


CC 


CC ey 


6117 


6287 


a dladena steed ese a antere 6290-6292 


6275 


6273 
6273 


6266 
6299 
6299 
6300 
6294 
6257 


6295 
6297 


6257 
6296 
6301 


6302 
6304 


6303 


6303 
6303 
6303 
6293 
6304 


6298 
6271 


6276 
6263 


6280 
6285 


6255 
6285 


6282 
6261 


6264 
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INSURANCE CORPORATIONS 


(Continued) 
Life insurance companies (con- 
tinued) 
domestic stock companies ex- 
COCO Camtervelstens cocisleycicrove vere shera 261 
duration of corporations ....... 6288 
existing companies, compliance 
UGH MULE: SON caharke 30S wna, ghar and wie. oie 6278 
foreign companies, requirements 

CONCERN WIN O Mepemuatane rabeteh ect! afeh ef 6262 
certificate of deposit of securi- 

EHO SME Rie tetey este costes uel Wendie ey ons 6262 

fraternal associations not within 
ARLE ae Oe ae ae ee errant 6284 
funds, regulation of investment. 6269 
incorporation of, procedure..... 6257 
inerease ef capital stock, certifi- 
Caveatoupemiled 26 latnseieiassys © 6272 
investment of funds, how regu- 
URC 3 ea aa Ciera tee ae 6269 
misrepresentation by, forbidden. 6290 
action to recover fine......... 6292 
CMA VaR OT Poiophepezsretels apcreyessre 6291 
mutual companies 
accounting of surplus ........ 6279 
OMdsok POLCELS I aiee cls aerelst st <l.-et 6271 
ENO: fe Digests cas pone eee el es 3, = (6261 
minimum number of applica- 

CLOUM Se cesert Daishoasi tye ricer, 0-s 6259 
DV AMOR OL amerato ety eas ars ete tohedetenel fees 6145 

THO! RE Gio ool cols sao ane 6257 
net value of policies, state audi- 

OTP LORASCertAIMy 25.6 2 wiersis eee 6261 
employment of actuary ...... 6261 
standard of valuations....... 6261 

notes in payment of stock, re- 
Qtlirements. .ekyactmite Ade mite 6260 
offering inducements to insure, 
Porbid dena ee ac.s) a tee tetera arte 6287 
paid-up or extended insurance, 
AH Se Wale Gooo Cpa mans ees Oe 282 
policyholders to select manner of 
apportionment of surplus..... 6281 
proceedings to revoke license, 
Wihemoimstituted <7. Wh. gencve © 6304 
processes, fee for service....... 6266 
prohibition against certain con- 
tributions and acts .......... 6285 
publication and contents of audi- 
fot’s Certificate. (.\)....aiivemer. aes 6267 
real estate holdings, regulation 
Ce He tiitn Sateen Rogues pen 270 
rebating by, forbidden, penalties 6286 
revocation of certificate ...... 6286 
renewal of certificates for for- 
612 COMPANIES... iad eine eas 6274 
renewal of corporate existence... 6288 
reserve requirements....... 6261—6280 
return of deposit by state audi- 
COLA MOM Wert ts, dials ateletia eauelae ss 6264 
scope of act, to what companies 
Appieruler Testes cs ere tae es) 2 6277 
securities, change of ........... 6261 
collection of interest on...... 6263 
return by state auditor....... 6264. 
SVU ea ORNL Are at) noneitsiey ke eee #6 6265 


INSURANCE CORPORATIONS 
(Continued) 
insurance 
tinued) 
service of process 
fee for : 
stock companies, organization of 
amount of subseribed capital. 
investment of capital ........ 
surplus, policyholders to select 
manner of apportionment..... 
term, duration and renewal..... 
valuation of policies, how ascer- 
GAUMOG. ATA port tele alu c ass enolertiene pate 
valuation of securities ......... 
vouchers for expenditures...... 
waiver of law forbidden ....... 
withdrawal of assessed valuation 


Mutual companies, requirements 
for commencing business..... 
see also subtitle stock and mu- 
tual insurance other than life 
Mutual hail and fire insurance 
application for insurance, 
ELE ONSC IGS, Ge haters el coreiiacen tone 
loss to be prorated, when....... 
Mutual hail, fire and other insur- 
ance of farm property 
actions against members of com- 
pany 
annualistatvement ir. ses). sree 
articles of incorporation, 
tents and record 
bonds of officers) 2/cht. Yast alee. 
cancellation of certificates..... 
certificate of authority, issuance 
ineed Ole ee laren Wa, blak ciate 
duty of insured in case of loss.. 
examination of 
FOG PEO Pata cdculh. Ne eishs die nei Ce 
foreign mutual hail, cyclone and 
tornado insurance, regulation 
OL peu P ACN oh gars Hares Metra a (2 HY 
foreign mutuals to comply with 
Stabe paws wsiachive ct ate.sieye eye «adele 
formation of company ......... 
incorporation of company 
liability of members 
losses, appraisement ..........: 
losses, procedure to adjust..... 
name, similarity in, prohibited.. 
obligations, when due 
OUUUC OR Ges a tected Dz ck Gen y Gara aay 
policies, on what issued 
POWETS AOL a eversey ah aybaepedslctetontee 
suits against members, when ... 
who may become member 
who may form company 
withdrawal of members 
Mutual hail insurance 
see subtitle mutual fire and other 
insurance of farm property... 


Life companies (con- 
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see eee eee 
eee wees 
eee eee 


wifel ee, alte’ « 


6266 
6266 
6258 
6258 
6258 


6281 
6288 


6261 
6265 
6268 
6283 
6261 


6131 


6178 
6171 
6179 


PEA Le: spagteahenayan Rae SUE cra Patt anak 6170-6184 


Mutual rural insurance 
AUNUALSbAenrent yaaa slates ecetels 
penalty for failure to make... 
applications required before issu- 
ance of policies 


INDEX TO CIVIL CODE. 


INSURANCE CORPORATIONS 
(Continued) 
Mutual rural insurance (continued) 
articles of incorporation 
PhiNenKovensmig WOK! Sradus ocho ce 
certified copies as evidence... 
COmbenES Pot Mere enh tenys 
execution and filimg ©......... 
Lee. Lor lime aegis eee semis 
Preparation’ ob mee ee eee 
by-laws, adoption of .......... 
binding on members ......... 
COMLOMUSm Ofer cist ehe gallos eis. 
diréctora hou ccc eee see eaee ks 
dividends forbidden 27. .)...-- 
existing laws not affected ...... 
formation of companies ........ 
general insurance laws not appli- 
GCADISR os airsves assay ecstepeiee a) atekrede 
insurance in cities forbidden.... 
Weense Mote required wectys. eine: 
may commence business, when .. 
minimum aggregate of insurance 
OHLCOLPE Pave stares io nia eteer eusane wraiesces 
profits forbidden’ Mespanstycus- 5s 
property not to be insured, where 
VOtINe) Olamem DeLSmy amr ele chats 
winding up of affairs, when .... 
Organization, investigation by in- 
surance commissioner ........ 
Penalty for collecting premiums 


Wat MOM bMUCeT SC retort cnteietenctets 
Penalty for violation of law ...... 
Penalty for violation of law by 

MECN rice ee cies ghavey evereley srs raratanete 
Policies, condition of issuance ... 
Powers of companies other than life 
Proceedings to enjoin ............ 
Publication of annual statement .. 
QUOT, Va oaks os ces pr aeane sient 


Reguiations for conduct of business 

Revocation of license, when ...... 

Rural insurance—See subtitle mu- 
tual rural insurance 

Stock and mutual insurance other 


than life 
accident insurance, power to 
WELDG Wc cs coke rlere cerca iodeeensterorets 
advertisement by agents regu- 
lated ere toch encteretoms ouch egereietete 
annual statement, contents and 
TOME WALOL Tit tn aetetem te 6146, 
must Show; WHat oer cs vetlel 
approval of articles of incorpora- 
LON Gees Bae RISE nets Cee te 
assessments, regulation of ...... 
auditor may demand report ..... 
automobile insurance, power to 
WICH. Sasol isle Spat var Mee ey siatemee 


boiler insurance, power to write. 
books for stock subscription to 
bezopened; Wow  -eiemietepotets 
bottomry and respondentia, loans 
Cie Reais ois 3 cation uciso 8.5": 
burglary insurance ............ 
capital stock 
AIL OUNTMOL IAM. iit. since eles 


INSURANCE CORPORATIONS 


(Continued) 


Stock and mutual insurance other 


than life (continued) 


Payments Of 25... secre cere 6130 

Security (Cf NOPES -.~ 1 <eieyeleate 6130 
casualty Hmsurance nt. 6136 
certificate of authority to do 

DYWUSIMOSS CIN. she tte see teens epee 6135 


combinations of different classes 


Permitted reuse een te tle clots 137 
construction of act relating to 

DOWETS Riera tctmeisie cts icti arenes 6137, 6138 
deficiency in mutual companies, 

how) supplied! yer eee ere ser 6154 
deficiency in paid-up capital 

stock, how supplied .......... 6153 
deposit of security for policies.. 6155 
directors, number and election.. 6133 
dividends, how made .......... 6141 
examination and certificate by 

State, auditor ss saps se 6135 


fidelity insurance, power to write 6136 
fire companies 
agents must be residents of 


BUALON NT ane ete ee eae late eds 6169 
license, when revoked ........ 6161 
licensed resident agent to 

transact business .......... 6160 
must write business through 

localsagents 2.255500 cance. 6164 

OXCEN LIONS Seta meen esters 6164 
penalty for violation of act... 6168 
report of risks ........ rate ters 6167 


state auditor to inspect. ..6162, 6166 
transfers of risks to unauthor- 


ized companies forbidden .. 6165 
fire insurance, power to write... 6136 
foreign companies, requirements 

as to paid-up capital....... 6149 

charter and statement to be 

filedMbiy =e. F..e ce see at ee 6149 

deposit of securities by ...... 6149 
designation of attorney for 

service of process......... 6149 

publication of statements by 

AMIE FEA aches eres hanes Eto 6152 

requirement as to investment 

ofveapitaleye stein. seinen ee 6149 
foreign mutual fire and casualty 

companies, requirement as to 
SUP PIUS Heer acti re tenant aoe eee 6150 
health insurance, power to write 6136 
how moreamized acer ree ee creat 6128 
increase of stock, certificate on.. 6140 
investment of funds, how...6127, 6134 
kinds of insurance that may be 
WIAILLOR kp h-g Melele secre tems 6136 
losses, assessments to pay....... 6144 
Marine siisinanceyeeee ee ee ee 6136 
mutual benefit companies not 
prohibited, limitations ....... 6159 
mutual insurance, notes for in- 
SUTEAMICS © yt ouonnteket «ie tate ei ees emer 6131 
mutual insurance, regulation of 
CNL ysOf USIMes see ae eae 6131 
name to express character of 
COMP AMY wbtctetvart. seu tereeeete tate 6145 
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INSURANCE CORPORATIONS 


(Continued) 


Stock and mutual insurance other 


INSURANCE CORPORATIONS 


(Continued) 


Surety companies (continued) 


than life (continued) agents, not to act for, when.. 6216 
notes given for capital stock.... 6143 agents, penalty for acting in 
notes in addition to premiums. 6143 violation of law........... 6219 
notice of intention and certificate 6128 agents to procure certificate.. 6218 
organization of corporations for agents, who deemed ......... 6217 
insurance other than life..... 6128 annual statement by ........ 6214 
OruOr, INSUTANEA a e.0 CAA ED os nae ¢ 6136 appointment of attorney for 
permission to commence business, service of process ......... 6212 
howperanted. ys... 6: Sent co's 6135 certificate as to value of secur- 
plate-glass insurance, power to ities oor ee ee UD AF epee a eS 6216 
Mesa. Shove oocses,. oss s.. 6136 deposit of articles and state- 
Policies, how made ......:...... 6139 ment with commissioner of 
OW OMSEOLes cole con orere tacts et «chet 6136 insurance ........... (53 2be 6211 
printed forms to be furnished .. 6157 duty to provide bonds without 
profits, how estimated ......... 6141 discrimination ......++.., 6230 
publication of certificate by..... 6156 _ procedure on refusal ...... 6231 
real estate, limitations on hold- license mie) oi pite ele iba) * ee) eieieie a0 ° 6215 
ing and conveyance ......... 6142 license to do business ........ 6211 
reinsurance in unauthorized com- service of process ......... -+ 6218 
pany forbidden <45\. 0. oven Ol On foreign surety companies, admis- 
state auditor to examine...... 6166 _ Sion of ........... perio oxeu his [a's oo 6206 
restriction on amount of liability 6136 indemnity to companies, forbid- 
act not to prohibit combined den, when zi eieuelie te tere IE ar OR eos 6 234 
transaction of life and health penalty for noncompliance ... 6232 
IN SUEATICO vida nisin cte ates «58 6138 penalty for violation of act... 6235 
construction of act ...... 6137, 6138 insurance commissioner to exam- 
statement, further contents of.. 6148 ine affairs .................. 6220 
state auditor to furnish printed laws applicable to proceedings 
ROY ERGY Si poco ests PE ea 6157 | AGANSt - eee ee eee eee eee 6233 
stock and mutual plans not to be license, revocation of .......... 6221 
LIAL © Cec vaterk a Poheh ae int cps fos hx ol istere ce 6158 limit of liability to be incurred.. 6226 
stock subscription books, open- official bonds, execution of ..... 6207 
alien OMIT ee ee be Bio noe Been eete 6132 ordered to cease business, when. 6225 
MROLE imaurance ys Sein is ou! lyn 6136 penalty for refusal to comply 
title and credit insurance, power with judgment .............. 6232 
GOAW TUCO ance stycotenous eisai. «car oveuchec 6136 proceedings on refusal of com- 
: Oe SeMNPTAIUN eYONKG! Ace & ate 6231 
Surety companies eae, og t 
SAS oe for failure to fur- PUD ESS One Create yy rmaatyeiid 
ial bond 6232. 6233 vidual or surety bond........ 6236 
admitted into state, how ....-.,'6206 --‘Tefusal to furnish bond, proced- 
: : TUL GOL Aa estes ck heat meee 2 
taal besnltys for cviolatipmapt 6219 released from liability, how .... 6208 
aa egtitoats on authority, ; 6218 report of risks and reserve fund. 6225 
agents, Sel daapiod ia 6217 reserve for reinsurance ........ 6224 
annual statement ....6209, 6214, 6225 return ay eee to ete acaia’ 6229 
appeals to supreme court........ 6233 see oe ane 99 
appoiutmont of . attorney \ for ow i ae Gabe Ci pe ae 4 aesiaetic oe 
SOLVACE AOL PLO CESSip-asicy-i tie ass 6212 A! CEN END RN RS 2 
bonds, power to execute 6207 statement to commissioner of in- 
Nace! moegann Phir ee ss SUUATUCOR ete tate ha ans eer eke a nace, ole 6209 
Pipa ee PSC eUt aS £01, 6216 taxes required of .......... 6222, 6223 
cost of bond to be allowed, when 6228 ae A a abies Rees 
deposit of certain statements P Le ape Sibi) te © 
vee commissioner of insur- he, INTEMPERANCE 

dieceanetion t uy, coreleas.couie Ground for divorce, when ........ 5748 
Paniestitorbiddens,. 6 .2-).cij25 - 6230 INTENTION 

estoppel to deny corporate power 6227 See. Contracts... ..0...220 60. 7527-7531 

CRAMAMALLONG O Ley wade vio aie ete! <, «ee 6220 

execution of official bonds by... 6207 INTEREST 

expenses of examination, how Acceptance, principal waives ..... 8665 
Dat Setiitcasaitim). 69 ho oem a fe fs 6221 ATU T ATO LS PBR ginrew e's vis « suaishel Se iarele 7724 
ees for filing papers....... ; pplication of payments to ...... 

f for filing pap 6222, 6223 Applicati f ts t 7430 

foreign companies Banks not to exceed lawful rates.. 6064 
admitted to state, how....... 6210 Becomes part of principal, when .. 7728 
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INTEREST (Continued) 
Bequests of, when payable ....... 7060 
Denmed gisrs sets car elie caste screens 7723 
Discretional with jury, when...... 8663 
Insurable interest—See Insurance. 
ROA OO oOmO.aGaban Bog abd 8170-8182 
Legal *interestoect: sneak smote 7725 
Loan presumed to be on ......... 7722 
Persons recovering damages may 
TECELVG Wi aeuraicta ocr 8662 
Rate 
allowed on agreement :........ 7726 
limited by contract, chargeable, 
Will OT iataieerretegetenckalet ene tsatenegen ete tous 8664 
on contracts, computation of.... 7725 
OW Hud mentistse merece eel eaes tne 7729 
ON'MISCAICIOS Panic tee ee oetoere teeta 7063 
Recoverable with jury, when ..... 8663 
Running of, stopped by offer of per- 
HOPMVATUC CUA wilecoetoretod fe hota = cates 7450 
Trustee may pay, when ...... 7897, 7912 
Usury, penalty for, actions to re- 
OWED sy Wer cesters pes cientclensare: Paaacien 7727 
Waived by accepting whole princi- 
Dall arecista jniaaetaeiety ereealtic nearer ats 8665 
INTERESTS IN PROPERTY 
COME LOVEED yaa ueielerstetete bores bite 6679-6699 
INTERPRETATION 
Of 
contracts—See Contracts ..7526—7552 
grants against grantor ......... 6852 
Ceci IMO Son dado vc pone coast 6849 
wills—See' Wills ........... 7016-7050 
INTESTACY 
Succession on death—See Succes- 
SLOMMETG Seatac te cus sth e terete ’.. 1072-7092 
INVESTMENT COMPANIES 
See Banks and Banking ..... 6014-6109 
IRRIGATION 


See Water and Water Rights. 7093-7135 


IRRIGATION DISTRICTS 
See Political Code for organization 
of districts by public service 


commission 
Acreage, petition for determina- 
(AWODG OVE LITEM Oy Hos Ooh oa +7192 
Administrative expense, commis- 
Sioners to ascertain .......... 7235 
apportionment of tax on division 
Ote Lam diss yarecere sears Nees Hoey OIC 6 7235 
Tien Of Panes ciewhac wate ee tthe eee 7235 
no levy against certain tracts... 7235 
petition for confirmation of acts 
OiE AO OAL GI tererahsve.clate/antiore abe aeneanes 7235 
PONVIET) OL COWL ear. petneaeuatets aioe ote 7235 
proviso and exception ......... 7235 
refund ol sbaxes Pye alta eed 7235 
review of acts of commissioners. 7235 
topographical survey .......... 7235 
Annual levy by commissioners.... 7235 
Annual levy of assessments ...... 7235 
Annual report of commissioners, 
LT Pn Sd ree cone ates Aeane oes 7260 


IRRIGATION DISTRICTS (Continued) 


Appeals, consolidation of ........ 7254 
to supreme court, when ..... Sahl Ot 
Appointment of commissioners ... 7169 


Apportionment of water, how made 7202 
Assessments, county commissioners 


tole viva Wile ctens -felettevers Wiens aie 7236 
for maintenance of pumping 
UBound Goro tinct Dichoco cu eedo-< 7234 
to pay bonds—See subtitle taxa- 
GLO TIE eT ner usteeeka ces erect 7232-7250 
when works partly in another 
SUCHE eel ave eras a cid BKB ONS oO ore 7236 
Bids for construction of works.... 7195 
Board of commissioners—See sub- 
title commissioners 
Bond commission, creation of ...... 7223 
Bond of commissioners, when re- 
CUITE Mecicuesens actos tomers tererars 7170 
Bonds 
assessment to pay—See subtitle 
MED HOMO, 4 dio at die tev shes) st sikekas 7232-7250 
Conditionshot sales tyne eee 7214 
confirmation of proceedings by 
GUS iTACte COM Gone cra iene nae 7211 
appeals to supreme court..... 7211 
‘costs of proceedings ......... 7211 
order of court approving pro- 
eGeedinos: Fianna chet 7211 


petition, notice and hearing... 7211 
rules of pleading applicable... 
denomination, interest and term. 
disposition of proceeds ........ 
funding, issuance authorized.... 
disposition of proceeds ...... 
lien of bond and special tax... 
lien of warrants on land ...... 
lien euponsian dine. sates ecnesies 
prior lien, what constitutes . 
requirements as to issuance .. 
Sale: OPM fe sola ae cote eteee ice 
funds for payment to be kept 
GUST MT Aa caterer etre rte micrs oe 
investment of funds of insurance 
corporations in 
LighGE Sat look oe eine sien ee 
peition for issuance, procedure... 
proceeds, how disposed of ...... 
TePisivatlon! ex. Cee ee eee 
resolution declaring bonds avyail- 
able as legal investments... 
bonds legal investment and 
trust: fumds, ete. .20.. ccs. ae 
certification by secretary of 
SUALOME UMcl site aicetsrsnerueie eee 
certification of bonds as needed 7221 
expenses, how defrayed ...... 
form of secretary of state’s 
COLEMCALG I» WAL GN sw alent e cent 
irrigation district bond com- 
mission created °....0.1...- 
no expenditure without con- 
sent of commission ........ 
provisions directory 
report of 
bond 


Ce ee re 


irrigation district 
commission, contents 
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IRRIGATION DISTRICTS (Continued) 


Boundaries of districts, how 

Chicime POCA, sietsitene olersi's. svapaicrccarte« 7188 

Change in area of districts, proced- 

(RHA 6 6b DEG CRIRE Cony SOIREE 7189 
acreage, how determined ....... 7190 
acreage, petition for determina- 

ELOISE eE els icie tesetchsieters's holes ces 7191 
appeals to supreme court ...... 7194 


decree fixing amount of acreage. 7193 
proceedings, decree and appeal.. 


Collection of taxes, how made . 7240 
Commissioners 
UIUUNTT A OP) OIE Us IOVs toys) ene ele el eelrehe te . 7260 
as corporate authorities ........ 7174 
COMME MSA LUOMG Ere jtaeie Cispia.s) oe icno) oe\s 7173 
election, when held ........... 7176 
MO Wi MOMMA FO Ginn. eiois sais Se fale i atey 7185 


interest in contracts forbidden.. 7173 
organization and meetings. .7171, 7172 


organization of board .......... 7176 
penalty for violation of act..... 7173 
plans for purchase of property... 7174 
powers*and duties: ... 23.6.6... 7174 
qualifications and term ........ 7170 
USES) UF @NUKOR) cael a boo ug vcapaeS 7176 
to apportion water ............ 7202 
vacancies, how filled .......... 7177 


Compensation of commissioners... 7173 
Contracts for construction of work, 


lone MCI 0 bid o Come cuir ctons 
County commissioners to levy as- 
SESSINEMUS py CI. pe s\lelslate se al! le 7236 
County treasurer 
custodian of district funds...... 7239 
duties concerning bonds ....... 7215 


liability for keeping of funds... 7249 
Court to 
disregard errors, when ......... 7255 
enter order establishing district. 7169 


make changes in proposed dis- 


TELG is eV LUCID tolls ere che. ete.» PTL Aetontes 7169 
NUR OALCU A MEOW aye b 5-004 vise ota le Spe 7167-7169 
Debenture certificates, when and to 

SV OMAN ULE Ginnie ieyiore a alate ser e.'s oig 7243 
Debt, limitation on power to incur 

BRM IN ches oem ees vise Tt 7208, 7251 
Delinquent tax sales, how made... 7242 
Determination of acreage ....... 7190 
Dissolution of districts, proceed- 

TAGOSS) eB HOS cece GC OLaNO RAED IC 7253 
District court to hear petition..... 7169 
Diversion of waters not authorized, 

BM FLU Jeg ace Bi olaMaveire v5 are Soar Stee xt hae 7198 
Documents, where filed .......... 7187 
Duty to inspeet books of irrigation 

MOASERUCESUVVetalereiey- ct sve ae Sialeletepey = 7260 
Election 

SERMRASEL UE" 565 GO OC OOOO OOD OOO. 7182 
COM CU OL mv ratal on enone! ofisls tier shale! ravers 7181 
MOUs SO Lepore itera sotok«: he iors olayins terns 7180 
IDOUICEH ONE L Screws Bia GUmeoumne oe 7178 
CALLUS POtPOMICST Seay .ie hr shite a chet )teis 7179 
qualifications of voters ........ 7184 
special, when ealled ........... 7186 


IRRIGATIO“T DISTRICTS (Continued) 


Election (continued) 
statement of result, contents and 
MIAN ova vlan aeiale ate seen ab eatoe 7183 
Election officers, appointment of.. 7178 


Election of commissioners 


insite GlectLom: Viactaciatiens ore te leate ore 7176 
Tesular CleCtOnNsi saute sisters ere eles 7176 
Election precincts, change of boun- 
CATLCSY Hee Ne tetera tetera canes 7175 
establishment: O£ )20. reese 7175 
Hie ctionmer ett eve a tess sorties eerie 7181 


Errors, when disregarded by court 7255 
Evidence of title for purpose of or- 
DAMAZ APIO aw setae oa Aksvela lite 7166 
Exchange of water, procedure .... 
Exclusion of land from district, 
procedure 
power and duties of district court 7188 
OL CE OLMCOUTE Te rtale cso ilialeetetsiel 7188 
Exemption of property and bonds 
ET OMMPTARAUION YG iAg sgt eiayette o> 7209 
Extension of districts, procedure... 7189 
Federal government, contracts with 7174 
First election of commissioners.... 7176 
Funding bonds—See subtitle bonds 


Ro SOS SDAP OCIS le mtb 7226-7231 
Funds, how expended ........... 7239 
Hearing on petition for organiza- 

LOT Re wile ets See EA Wa Races 7169 
ETOUPAt OLS ClECEIOM Mi ain ss eicee ls teks 7180 
HOWE OF SANIZO des 5 paste set aet aan 7166 


Indebtedness, limitation on...7208, 7251 
Insurance funds, investment in 


Bordenotrrs i tie > ate vale tod open’ 6127 
Interpretation of act .........3.. 7262 
Lands ; 

howmeharo cable wan. ps). tite see 7234 
sold, subject to special assess- 

MOINES bya speeeate eisleeteccid cioheh yah’ tas 7250 

under irrigation from other 
sources, how included in dis- 

ERLO GP Chas acces aee ht ad 2c) cc Shale on 7205 

under irrigation not chargeable, 

RGTING IE (eset seticre Aciste ts x e' tas ayes 7207 
Leasing of water works, procedure 7199 

ond Gm tesseet i. ys a.) 4c cu. 7199 
Liability of officers for violation of 

CUE NG ike ot cients pec ssinde Bile Be. ccokelenn 7256 
TRCM Oke WOU Cae uct ok He cle Gas 7213 
Limitation on debt-incurring power 7208 
Limitation upon indebtedness ... 7251 
Mailing petition to nonresidents.. 7168 
Majority vote of commissioners 

ILE COSSAMV Ute awn s.fevasave? ore) niloy oleh site 7174 
Meeting of commissioners, and 

CWO RUIN, Rasa St ge'sh arias cholce ele ekens 7172 
Navigation not to be impeded.... 7197 
Nomination of commissioners, how 

TU YC Comer heie lot net hp hich a ears eee 7185 


Nonresidents, notice to, of petition 7168 
Notice of election, appointment of 


SlSCtLO NV DRICETS fae Gide she'y as 7178 
Oath of election officers ......... 7179 
Order of court establishing, con- 

CTU Maat tenets sts thie letoi sks for orf ray arate 7169 
Organization by publie service com- 

MASSLONS 2). c1c sie « SON EN wee. 1264 


INDEX TO CIVIL CODE. 


IRRIGATION DISTRICTS (Continued) 


Organized, HOW p20 0s eee 7166 
Payments, how authorized........ 7239 
Petition for bonds and action 

thereon Nc Acwscw ee aees 7210 
Petition for determination of acre- 

age, filing and contents ...... 7191 

appeals to supreme court, how 

takena eck ee ne pee ote 7194 

assent of secretary of interior, 

WIKENNECESSAl ya mete 7194 

decree fixing amount of irrigable 

ACLEAL CAA trtateclehedearcrons tae teets ae 7193 

proceedings upon filing ........ 7192 
rules of pleading applicable.... 7192 
Petition for organization 
COMmbembsyan det ln Oy yee eke cei 7167 
order and notice of hearing.... 7168 
Place of filing of documents when 
district in more than one 

COMME. perch. aos beateraietens tye ateieenne 7187 
Power of commissioners to ineur 

Debt 4. wavs ope deceghe ares ete 7208 
Powers and duties of commission- 

CLS yy Meee este eohramecntae eel 7174 
Principal place of business ....... TL 
IPF OOLL OLE MOtLUCOh repent acitette erate 7168 
Publication of petition for organi- 

BA CLOW tose voustevsveura teehee Meee 7168 
Publie service commission, organi- 

zation of districts by ....... 7264 
Pumping costs, how apportioned.. 7234 
Purchase of property by commis- 

SIONGLS Ws Me ceectee antes «miei 7174 
Purchase ,of water and water- 

rights, when binding ........ 7174 
Qualification of voters .......... 7184 
Rates to be chargeable alike...... 7234 
Records to be kept by commission- 

OLS.) aa siehepelove oxen ale euetevederazeterstate 7260 

fee for examination ...0.....-. 7260 
form; how prescribed .......... 7260 
Open: Lorsinspection wee. eerie 7260 
ouster proceedings for failure to 

COMP Van etntusteeaes eta eho 7260 

United States officer may inspect 7260 
Reduction of water in case of short- 

BNEW dinowminiblo GAG aDs abet0.) aio 7203 
Regular election of commissioners, 

[OMOCUCMIEE “chagaianic.o cloolo Goods 176 
Right of eminent domain not 

Bride Camera esteem otereietons 7197 
Rights-of-way how and when ac- 

CTUMIECK > Gono tide cmt woos 7196 
Rules of pleading and practice... 7255 
Sale of bonds conditions ........ 7214 
Sale of land for delinquent taxes— 

See subtitle taxation ....7242—-7249 
Sales of lands to include water... 7250 
Saving clause as to districts being 

CIsGE HWANG Semon hs NAO a0-00 On = 7263 
Secretary, salary of Jv. 10...4.5% 7261 

county treasurer to make month- 

lyy report sho escheat nes 7261 
Secretary to commissioner, appoint- 

UO Up eemo OU b OMO HO 0.0.06 a0 7171 
Sinking fund 

CTCALION, WHEN) 50 cists wie eke sleeves 7232 


Sinking fund (continued) 


IRRIGATION DISTRICTS (Continued) 


AN VIEStIMCHLSH .pleraiereeyerlelrerdemnetete 7232 
Special election, how called and 

eld eed kacteres acest ort hone rents 7186 
State examiner to inspect books 

ANG MAC COUNTS ae elena clr 7260 
Substituting of water, procedure. 7206 
Surplus in construction fund, trans- 

fer’ Of patel stthele ee chow bomierentret 7257 
Surplus water, how disposed of.... 7204 
Taxation 

added land to pay proportional 
share of bonds. .s.e sles ome 7233. 
all lands chargeable alike ...... 7234 
annual levy... .c ge «ad aconesiee. 7235 
assessment tax to pay bonds.... 7232 
collection of taxes, procedure... 7240: 
commissioners to make annual 

LO Vi ee baat Nan ae ate evel onieneiaee 7732. 

conclusiveness of tax .......... 7237 

creation of sinking fund ....... 7232 

debenture certificates, assign- 
MEeNtHOL) espe rere ake Goes 7244. 

how and when issued ....... 7243. 

delinquent tax sales, disposition 

OFSPEOCECUS as cetacean 7243. 

delinquent tax sales, how made. 7242 
exemption of property from.... 7209 
funds for payment of bonds to 

benkept distinct saan cre sne 7238. 

payment of interest by commis- 

SUOMOUS yan acute Merete ee eens 7232; 

procedure on division of tracts. 7235 
redemption of lands sold ...... 7245. 
sale for delinquent taxes, duty 

of county treasurer ........% 7248 

sale of land by county commis- 

sioners when not redeemed... 7246 

sale of land to county, procedure 

when not redeemed <........ 7247 

sinking fund investments ...... 7232 
transmission of funds from other 

COUNTIES @panttmapr s ete nce 724) 
Title to property, how vested..... 7200: 
Transfer of funds, authority of 

COMIMISHOMEES mn. eee 7258 
United States, contracts with, for 

MSE {OL SIWALCD Sr sskosiscmpeynttic tere 7174 
Use of water a public use ........ 7201 
Vacancies in commission, how filled 7177 

qualifications of appointee...... tig 
Validation of outstanding war- 

VAM USica bata c steatosis cee actaaet tae 7252 
Vested rights to be preserved..... 7197 
Wiarramtss hows Dard arc ctere 7249 
Water, how apportioned ......... 7202 
Water rights not to be interfered 

WHC Lacan ets sepntdesionsur i atrap are ime 7197 
Who) mays organize! 20s ue 7166 
Written consent, acknowledgment 

LO SALGIN UP yar, ircusiete el srstcheiciemtels 7259 

ISLANDS 
Ownership 
in navigable streams .......... 6822 
in unnavigable streams ........ 6823 
when formed by division of 
SELCAING wy fa alors lsterstcispelon seus wanrere 6824. 


INDEX TO CIVIL CODE. 


Conclusiveness, annulling marriages 5733 
Confession by partnership, partner 


has no authority to make..... 7998 
Effect of decrees in water-right 
CEEOS obo osc heeuecoded Joome 7128 


Failure to pay by insurance com- 

panies, revocation of license.. 6168 
For delivery of personal property. 8712 
For possession of or title to real 


PLOPSLUYE A WHEW A. ceteris a 8711 
In actions for foreclosure of ‘log- 
ee lbh pace oe GEUOCoUNOorS 8333 
In divorce actions 
Cie CtmOLe ayo tices ecient 5735 
TOTTORI ON WEE Aine connh Ao coe 5769 
Iimterest (OW, PAGO ws. sicccreoretaleets © crocs 7729 


Of nullity of marriage, effect of.. 5733 
Recording, when affecting real 

TERT, WA Hom GAS oR ORee FORO eC 6890 

acknowledgment unnecessary ... 6891 
Right to obtain, to prove instru- 


TALC TUGS Mee ataie te ctalahalere sorts leveita lores 6928 
emectmot, |MAOMONty .jois .s icciee ss 6929 
When entitled to record ......... 6891 
JUDICIAL SALES 
Foreclosure of pledge by ........ 8317 
EVV IIreUTU ny, Sn cttetnns aisvereteiste, sleeve e, eceue''s 7620 


JUSTICES OF THE PEACE 
Acknowledgment of instrument, 


certificate of authority ...... 6919 
Corporation meetings, power to 

DHAOT Ma WLLOLUr. jorelsielete siete <tovelelel« 5945 
Lost property, duty concerning— 

See. Lao avis Ae Sites Ga omic 7694-7700 
May apprentice child ........... 5891 
May solemnize marriage ......... 5710 
May take acknowledgments ...... 6906 

JUSTICES OF THE SUPREME 

COURT 

May solemnize marriage ........ 5710 


ISSUE . KEEPERS — 
Meaning in certain remainders.... 6854 Liens of—See Liens ........ 8383-8386 
ee aera ae : KILLING LIVESTOCK 
AEE CR WAELCS VOLO 1.62.5 5702 ‘Liability of railroads for—See Rail- 
JOINT AND SEVERAL TOO OSM ae scnettstokerete cr etepes 6540-6550 
Promise presumed, when :..... »+- 7550 xINDRED 
JOINT DEBTORS Degrees of, how computed... .7076-7080 
Release of, when effected ........ 7466 Of half-blood inherit. . 5... ees se 7081 
JOINT INTERESTS LABOR 
PPR LOUpLOPOtyp dele din. .t.\c isis: cete .... 6680 See also Employer and Employee. 
35 Dio BO OD OR ORI MARE ONS 7756-7793 
JOINT TENANTS See also Master and Servant. .7794—-7800 
See Tenants Contracts protecting employers from 
Husband and wife as ....0<.0s os 6789 negligence unlawful, when.... 7555 
Off wilew herepropertye s.acue yee - 5797 
ohare ale os Sake stio Priority of wages—See Liens. 8351-8358 
are ae eis ae eke cae 6905 Railroad employees, compensation 
pee ee ere Ste on removal of division points. 
a GEE GL Mad TG 65.4 | 9) wie, ca yh acne Se CU at peter arn ees 6623, 6624 
Against railroads, lien of priorities 6527 
Against surety does not alter rela- LACHES 
UROME Guy aid a at eSica aor Gees 8199 Defense in actions for divorce.... 5762 
Concerning homestead in divorce Denial of divorce for, when...... 5762 
ACTUOMS eetera el des cis lay atest tele 5777-5779 LAKES 


Appropriation of water from—See 
Water and Water-Rights.7093—-7127 


LAND 


See main title Property, subtitle 
real property for main treat- 
ment of subject 

Boundaries—See Boundaries. .6770-6775 


TATIONS We atavere lactate orcete ters 7416-7423 
Dekned Aly ent wahacd, shetpha aad oe A 6668 
Devised in will, passes what..... 7013 
Leases agricultural land and city 

lots, when void.......... 6707, 6708 
Rights of owners to use of........ 6770 

LANDLORD AND TENANT 
Assignee of lessee, liabilities..... 6764. 
WISH AIMEE awe eee oth. Pee 6765 
Assignee of lessor, liability of.... 6765 
Attornment of tenant to stranger. 7748 
Attornment, when unnecessary.... 6872 
Damages for wrongful holding over 

1h pl REDS FSG Se wee eae ea 8694, 8695 
Duty of landlord to make dwell- 

ing-house fit for use ........ 7741 
Failure to quit after notice, treble 

amMAS Shwe hth ciaK Leese ae ae 8694 
Fixtures, right of tenant to remove 6825 
Hiring 

apportionment of hire ......0.. 7740 
charter party defined ......... 7755 
defined weer ves picks ci pr eevsre a eo 7730 
degree of care of hirer ........ 7733 
dwelling-houses, lessee may re- 

PAL RVLOTM Is & amie aas, Ome cs ee 7742 

dwelling-houses, lessor to repair 7741 
hirer, degree of care required... 7733 

may make good letter’s default 7753 

may terminate, when ........ 7737 

must repair injuries, when.... 7734 


INDEX TO CIVIL CODE. 


LANDLORD AND TENANT (Con- 
tinued) 
Hiring (continued) 
leases renewed by continued pos- 


SOSKLONM 4 WI. le HGR ome aD 
letter may terminate, when..... 7736 
letting parts of room forbidden. 7750 
lodgings, term presumed, when.. 7744 
Hotce) Cor qult ih. sce, ae 7746 
obligation of letter of personal 

PFOPerbygvee ry iesrcruterens eee 7751 
of thing let for particular pur- 

POSE, eCONCILLONGmeeteane tee ale 7735 


ordinary expenses borne by hirer 
ownership of product of thing 


Bape "sf clUte yess ys Se brewer aie ey ca 7731 
quiet possession, agreement im- 
Peak i. losene tosh anche insti aheatiase rs 7732 
real property, term presumed, 
WON Bs) uc atscns eetee eon ereeeeels 7743 
rent, when payable ........... TT47 
returnof thing hired) ic... 9. 7754 
storage—See Storage ...... 7660-7672 
tenant to deliver notices served 
On -him)swiheny wore 6 i eer site 7749 
terminates, when .......... 7738, 7739 
when deemed renewed ......... 7746 
Lease of lodgings for indefinite 
LENG) te fane atoteinisheve <deleyenctaratelentiete 7744 
Leases 
agreements must be in writing, 
WEN Metapew midi thes stat soe) cen canter 519 
agricultural land, void when.... 6707 
change of terms by notice...... 6769 
eity lots, void when .........2. 6708 
grantees of rents, rights of ..... 6763 
oil, gas, and mineral 
release, action to compel....... 6903 
release, demand for...5...... 6904 
release of record ............ 6902 
railroads, equipment and rolling- 
stock—See Railroads ....6533-6539 
remedies of lessor against as- 
sipnee or Lessee io. 1a). ule en ss 6764 


rent dependent on life, recovery. 6767 
rent on leases for life, how re- - 


Us COVEROM hela se iislceer tie ere tere 6766 
rights of lessees and assignees... 6765 
tenants, rights ofr kal sec oe 6761 
termination of tenancy by no- 

tice swheniieines haloes: 6744-6746 
terms, how changed by notice... 6769 
when must be in writing....... 7519 


Lessees and assignees, rights of.. 6765 
Notice not necessary before action 

for possession, when 6748 
Notice of change of terms of lease 6769 
Notice of termination of tenancy 


ee emcee eee 


Biba GeV). sak steig eee ele We eae ete 6744-6746 
INOTIGERtOR CULE as cnieiemete ier Poeaienne 7746 
Re-entry right, how exercised..... 6746 
Remedies of lessor against as- 

slonee Ol vlesstemecir ci sien aes 6764 
Renewal of lease by continued pos- 

SOSSTON tern eave erciete wie te 7745 
Rent, when payable... ° m/e. 7747 
Rents, rights of grantees as to re- 

COVENT OL Pe Acidiartinte waheiaieiats 6763 


LANDLORD AND TENANT (Con- 


tinued ) : 
Reversioners, remedies of ........ 6768 
Right to remove fixtures.......... 6825 
Rights of grantees of rents ...... 6763 
Rights o£ tenant ror Lowe. cite 6760 
Rights of tenant for years........ 6761 
Summary proceedings for posses- 
S1ON 20s Sea et tne eestor 6747 
Tenancy at will, how terminated 
Dyenoticerys stevie. atatacdoeers eae 6744 
effect, Of, Notice: ass. emon es tee 6745 
re-entry, when and how made... 6746 
Tenant 
duty to deliver notice served on 
WATS Wren siacese lars ethan neeemee cron aes 7749 
Tor lite; S duties: Ob gees amie te 6776. 
rights of; (ices see ota 6760 
for years, rights of ........ 6761, 6762 
when no limit is fixed ..-...... 7743. 
Termination of tenancy by notice. 6744 
effect) Of (NOtiGe asamp cent ee eens 6745 
re-entry, when and how made... 6746 
Wilful holding over of tenant, 
treble damages! rvsie one eieierereiets 8695 
LANGUAGE 
Of contract to govern intent...... 7529 
LATERAL SUPPORT 
Right of landowners to .......... 6773 
LAW 
Common law, rule of decision, when 5672 
Desined es. \t./c tance don tater 5670 
How pexpressedy (esas nace 5671 
Of place, governs contracts....... 7537 
LAW MERCHANT 
Governs negotiable instruments, 
ViLOTUMe Ne ater: Me el ctehatone ouster tenaterst 8497 
LEASES 


See Landlord and Tenant for main 
treatment of subject 
Agreements must be in writing, 
WRG. Meo vie ret stehat busi sie Mate ate 
Agricultural land for over ten years, 
WALT. WAG, iets WM otacat one oeateteiaee 
Change of terms by notice....... 
City. lots, syoid | when vai...) ween 
Corporate property, proceedings for 
Grantees of rents, rights of...... 
Oil, gas and mineral release, ac- 
tions 
Procedure to lease property of cor- 
poration. Banc ue ise ees 
Railroad equipment and _ rolling- 


7519 


6707 
6769 
6708 
6004 
6763. 


JS dwe MO aOUdESb Us Gc 6902-6904 


stock—See Railroads.... 6533-6539 


Remedies of lessor against assignee 


OT leRSCO SLs ctaiecns esormenneere 6764 
Rent dependent on life, recovery. 6767 
Rent on leases for life, how recov- 

CredU pre w ccis ei Soles hah ayrete tseaeaNeneds 6766 
Rights of lessees and assignees.... 6765 
Menanca yy CUOnES ao teen ane me 6761 
Terms of, how changed by. notice.. 6769 

LEGACIES 
See also, Wills joi 6 wi ewes 6974-7050 
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LEGACIES (Continued) 


BCU Ol oncm Poteet Shara aise eel 7051 
Order Of paymion gents Fa 3's Sea's 6 7054 
LEGAL TENDER 
Of payment of money, deposit in 
TOS TR ES Aredia Vonile, ws anoles send ores 7446 
LEGITIMACY 
TIO Wie OsbaWlishOd ais cies s/he ie sci 5832 
Of children 
after dissolution of marriage.... 5831 
born before wedlock .......... 5852 
born im wedlock .. <3 ..6..00. 5830 
ByT OMONUOT . sen wece lee eare ed eae 5865 
how affected by divorcee for adul- 
MER Vara dita wits Mewes sieieis 5775, 5776 
IWihowminy ois puter. icc. ctsveterais tales 5832 
LETTERS 
Ownership, in whom vested....... 6811 
' Publication against will of writer. 6811 
LETTERS OF CREDIT 
an kKSemMay seal vini wesw 'ss vels's © 6087 
Continuing guaranty, when ...... 8216 
Credit to’ agree with terms....... 8218 
Pronied es paced reheat en 3 eo aie ee 8210 
General letter, nature of......... 8214 
PSOaV IN OBE Rater aeieeeenivoekeD OR MAO RC 8215 
FLOW addressed. nijtsl.ius cis cose 8211 
ESSIINGS HOLME cues weateapayere a etalcen eat ehols 8213 
Liability of carrier for loss ...... 7855 
TUG y Ofte WPib GIs moo fehete sie crac 8212 


Notice of writer necessary, when. 8217 


LETTERS PATENT 
Recording without Scion tea dmont 6892 


LIABILITY 
Of 
banks for forged checks........ 
directors of corporations on fail- 
ure to file statements ........ 
husband and wife for debts and 
acts 
husband for antenuptial debts of 
wife 
husband neglecting to support 
WANs eter cecreuvi auctor a sts is.'a. 8 eeus) esses 5800 
partners—See Partnership. .7981—8059 
railroads for death or personal 


i 


eee eee eee eee ee eee eee ees 


imjury of employees! 1.0%... 6605 
stockholders for debts of banks. 6036 
stockholders for debts of cor- 

POLLO NEe iwi scsi chalets etsy OO OO 
wife for husband’s support ..... 5802 

Separate property of wife for debts 5799 
LIBEL 

DD) GLAIMAOLOM Marc ousewh wisi pe ehera le oes 5689 

MEET e Mew crave tery stele keke lale¥are srs. Oe ale, ole 5690 
LIBRARIES 

ELO WA INCOLTPOLAtTed: 1..</shtsielejo eve ste ol 6453 
LICENSE 

Fraternal benefit societies........ 6320 

Insurance companies—See Insur- 


ance Corporations 


LICENSE (Continued) 
Marriage—See Marriage..... 5711-5715 
Penalty for insurance companies 


collecting premiums without.. 6117 

To agent of railroad company....- 6565 
LIENS 

EX CCOSSOLY: ALO PACUY oes sik eiehee aed a oie oe 8241 
Agister’s lien, who entitled to.... 8383 
SAMUS OM AWN GIL ater otros 2 spa loim: suet Ais eal aahe = 8226 
Assignments of property, liens for 

WAS CS WOM, Uehaceunce sce eltite vis wtendte 8351 
IBM ANG wl cae ee hemi Boe ae 8388 
@arrien Ss eLiencin ar. weiss geist cieus gi als 7866 
Certtain=contracts ‘Void. 2.5. 72.5. 8230 
Claim not due not entitled to..... 8226 


Contracts of mortgage or pledge 


SW] CGte bOm La WelOl rasan. steerer 8224 
Cra LO UeelO Ww wrists stevanciezekejelicle bsteet a 8225 
Creationebiye COMLERCEE «ei 2 a eeie el 8228 
Creation, obligation implied by... 8231 
Creditor may enforce obligation... 8233 
Crop liens—See subtitle for seed- 

grain for crops 
Damages for injuries to lienors... 8691 
WEAN EAs cates satel k dale e eis Ags 8219 
Deemed accessory to act, secured. 8241 
Do not transfer title to property.. 8229 
MEV Xst OTM GOL Arora sk adetevaicte’ scorns eh oie tabane 8232 
Extinetion by lapse of time....... 8243 
Extinction by sale or conversion... 8242 
ACTON Su lien eyes ers 2 eisiere suse eons 8387 
For driving logs 

HOKE CIO SMEAR Wi gas exckncetons apatenckens 8337 
Howe perkecbedy ins 3% erica syereieies 8336 
MOlCASeu AT ONION Wei oNaiaalsvare ict sehen’ 8338 
WiNGMONICUELCE SGOl laa, ahs, aie ess) clothe 8336 


For salaries and wages 
assignment of property, preferred 
CL OAULOT ae tate i ieis ecese ea veishodenspar 
attorney’s fees, when allowed... 
claims, original action not to be 


8351 
8352 


CEROTMAIS AECL chs 6 eyo: ahetelers aise alec 8357 
mortgages not affected by prior- 

Abie lamas teley Lek sel sya Seesyere retectee 8358 
preferred creditors on assignment 

OMEPLOWELU Ye sete aad Sos) Maarare.« 8351 
priority of wages in ease of at- 

Gale MEET Geis pent a Vers teats ote LWasteh 8354 
priority of wages on death of 

CRN PLOW SLM as sags weedy Yds alaieae tore ee 8353 
proceedings if priority claim dis- 

UCC My cc sae clataye Sats asec 8356 
service of notice of priority 

UME Me Paces 0 ails Ao acs ‘ny 0h on snicls 8355 


For seed-grain for crops 
acknowledgment of satisfaction, 


penaltye tor talluregsyn iia. y.o8 8362 
ORLemmiGM Ok Wien Sp ais xe. tite 8359 
PLIOMIGYy OtAlIeNS hsm siersat sere ee 8361 
statements, contents and filing.. 8360 
who entitled to lien ........... 8359 

For storage charges, sales to pay.. 7665 
Freightage, carrier’s lien for...... 78438 
Future interests, agreement to cre- 

AVOUT OMG ts lovey cl trsicte | a olcna leks ss 8227 

Gas-wells, liens on .......... 8375-8377 
General, defined = 5.10... yaaa kp 0s 8221. 
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LIENS (Continued) 


Hail insurance, liens for ..... 8363-8365 
Herders’ liens—See subtitle, agis- 

prope Makes OS Soca ous 6 8383-8386 
Holder not entitled to compensa- 

BION Hrs cee Am ees eee See ee 8234 
Judgment lien, how regulated.... 8392 
Kinds .of ig esta Cassette meats 8220 
Laborer’s lien—See subtitles for 

salaries and wages, and me- 

chanics’ liens 
Logger’s lien 

bona fide purchasers, effect of.. 8331 
cook, entitled tar essing. eee on 8318 
costs of suit, allowance of...... 8332 
county clerk to endorse lenders. 8326 
defects not to invalidate, when. 8330 
driving logs, lien for ...... 8336-8338 
duration: of lients.: vosx se Sek 8327 
enforcement of lien, how...8328, 8329 
extentrot ene ee eee 8322, 8323 
Lorm) of Teng % iseen -. oe ereiale 8324 
judgment and sale of property.. 8333 
JUEISdICTiON OLLCOULe eee elec eit 8328 
lien Sof landowner 2.5... @.<2.) 8320 
lien on slumber (2 W223 05s ee eee 8319 
parties to action, joinder consoli- 

CALTOT Pe MU ier te cle aes 332 

penalty for destroying means of 

adentifica tio. J. cil siatete ie sas 8335 

PILority. ot liens heme. cee alee 8321 
recording claim of lien, procedure 

MG ra OLA CH cb deena 8324, 8325 

rights of parties to actions for 

enforcenient. 3.6 2. we va pute ee 8329 

sale of property, how effected.. 8334 

who entitled: toy... ...s5e 8318, 8319 
May be created by contract....... 8228 
Marshaling as between surety and 

principal it se. Sojueatinstee ae 820 

Mechanics’ liens 
county clerk to endorse and file. 8341 
extentmot elena ceteris oral. 8342 
filing moticesot Wen present dese 8340 
leasehold interest, how affected. 8343 
limitation of commencement of 

BOUOLN pS Sk ys ete Rie eee eee 8348 

oil and gas-wells and pipe-lines, 

Liens AO agit Cee nine 8375-8377 

parties, who may be made...... 8347 
perfection rol wen sie ester 8340 
persons entitled’ to Banco... 8339 
priority as to time of filing..... 8342 
priority over mortgages ....... 8344 
provisions of code applicable... 

ate Gb ome ee tata ee oer \. 8345, 8346 

satisfaction, duty to enter...... 8350 
time for commencing action . 8348 
what property affected ........ 8342 
who deemed owners ........... 8349 
whorentitled Moris. cckoe ses ioe 8339 
Mortgage, lien on what .......... 8251 
Mortgages—See Mortgages ...8246-8291 
Obligations may be enforced with. 

OUT ers crate store Poleroiorel soe stenererctete 8233 

Of 
carriers for freightage.......... 7843 
chattel mortgage, duration of... 8279 


LIENS (Continued) 


Of (continued) : 


LAChODM a, weyadie's a ictottyetene tet eterere -. 8387 
IMM KEEPIN =e cc. siete eioreeutenshe ees 7675 
MINN GA PAL LMS. . tiletole saite ree 8053 
Officers ation. years tele teteteorr tetas 8391 
On.crop for hail insurance 
mutual company, lien of ...... 8364 
Satistachlonvol Wiemes ss eine 8365 
seed lien for hail insurance 
AULLNOTIZO. Maw « steve ote latevaete setae 8363 
statement..to be filed 2...... <1 8364 
On future interest ira. enero. 8227 


On oil and gas-wells and pipe-lines 
how perfected and enforced.... 
lien for labor and supplies fur- 

Mished SCOMLTACLOR water ote sore 8376 
preferential nature of lien ..... 
whor entitled? £0) % .../.2\. ictal 

Order of resort to different funds. 

Partial performance, effect on.... 

Persons performing service on per- 

sonal property—See Agister.. 
SOO Se icnoiono ad Hoa ne 8383-8386 

Pipe-lines;-liens: O11. vq. .cse' 8375-8377 

Prior liens, enforcement of, when. 8223 

Priority Mot i05,. ei avardiee vets 

Priority of mortgage for price.... 8236 


Purchaser’s lien on real property.. 8382 
Real estate MOroLaMe ya sis steels oeks 8267 
Redemption, how made .......... 8240 


Redemption, rights of inferior lienor 8239 
Restoration extinguishes, when... 8245 
Right; ov Te d.eemlevesnkag oyepeetetersteee 8238 
Salaries and wages, lien for—See 
subtitle for salaries and wages 


Seaman's: len 25 ulacie se wouter et 8390 
HeevACistery . ccs ee, Cee 8383-8386 
Seller of personal property, lien of 8381 
real property, lien eotm erent 8378 
extent ote len reine seein 8380 
transfer of contract and waiver 
Gre Mien, AVANGAD) G.5 candid aoD A 8379 
Servicessliens tongs me ces - 8383 
Shipmaster’s lien. yy... cnae ta tone 8389 
Specialadetine dss. seine sel ete or 8222 
Stallion-keeper’s lien 
penalty for fraudulent pedigree. 8394 
penalty for selling animals sub- 
OCU TO" Ls onic ae eee ree 8395 
stallion-keeper to file statement. 8393 
who entitled =tosin cen aces 8395 


Threshermen’s lien a 
acknowledgment of satisfaction, 


PEMA Y podhes osuale cusiig Meupeetoe 8374 
endorsement and abstract by 

counmtye clerkenisc sccm ete 8368 
limitation of actions to fore- 

CLOSUM EP MRO ows ct eee ee 8370 
notice of lien, contents and fil- 

INT AS sie hs ites en che Aan 8367 
notice to elevator-man ........ 8367 
OWNER se detimedia..qetemenre eaters 8373 
parties: to, Betions s.6 Sees emcee 8372 
priority of; leds meee 8369 
rules Of PUACTKCGmer ie mare 8371 
service of notice upon elevator- 

MAN, Whe oohiiers OM Ma cite re 8367 
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LIENS (Continued) 
Threshermen’s lien (continued) 
statement of lien, contents and 
SE Bette. sl Sey ees ak 
who may claim 8366 
Title to property not transferred by 8229 
Wages, liens for—See subtitle for 
salaries and wages 


ee eee e eee eee eee 


LIFE INSURANCE 


wee Wneiranee Wis o.teselees oes 8159-8162 
See Insurance Corporations. . .6257—6304 
Assignment of policy, notice not 


WIGCOSS AT Vargieere)afaic crea wateterere cate 8161 
Upisuranmes IMTETES tie. vccarcs vv aie 8159 
Measure of indemnity ........... 8162 
Right to transfer policy ......... 8160 
MIMeMEDsyaDIS VF. Motives heal e ts 6 8158 


LIFE INSURANCE COMPANIES 
See Insurance Corporations. .. 6257-6304 


POON NUR IMOH Gt uate Pho ees ae oes 6265 
LIMITATION OF ACTIONS 
For 
CLMOnCe mene ae Seer cenice cs 5762-5765 
foreclosure of lien for driving 
UGC ele aewtho eree crete a Lee 8336 
foreclosure of lien of logger.... 8327 
foreclosure of mechanic’s lien.. 8348 


foreclosure of threshermen’s lien 8370 
recovery ef corporate stock, sale 

for nonpayment of assessment 5989 
None in actions against directors of 
corporations for violation of 


WANWAMMN Re Vasil ore ae oeen chet aan ate 5939 
Statute of, when extinguishes lien. 8243 
Ag plimaual TEMA AEN) 2 eao sonkotode 5730 
LIMITATIONS 

In grants, how controlled ....... 6850 

Of contract for personal services.. 7773 
LIMITATIONS, STATUTE OF 

See Limitation of Actions 
LIQUIDATED DAMAGES 

Contract for, when valid ........ 7557 

Contract providing for, when void. 7556 

Not bar to specific performance... 8719 
LIQUIDATION : 

OPM PaTUMETBHIDY os oie aisles <ccsec:e + 8014-8020 
LIVERY-STABLE KEEPERS 

Dleruay Eitan ines Kalida s gis <n cic me's 8383 
LIVESTOCK 


Attorney’s fees when taxed as costs 
in actions for killing 
Liability of railroads for killing or 
injuringSee Railroads. .6540—6550 
Lien for keeping 8383 
Lien of persons to whom stock en- 
trusted—See Agister ....8383-8386 
Livestock commission 
payment by railroads of dam- 
ages for killing livestock... 
disposal of, money .........-% 


see ee eee 


cee ee eo ee ee ee eee 


6546 
6546 


LIVESTOCK (Cortinued) 
Penalty for railroads violating law 
concerning killing ........ -. 6549 


LOANS 
See also Banks and Banking. .6014—6109 
Bank loans on real estate, limita- 
TIOUNOL. see ear is soe ae lanes 6062 
Borrower to bear expenses, when. 7710 
Borrower to repair injuries, when. 7707 


By banks, limitation on...... 6059-6062 
Care required of borrower........ 7704. 
Oieatimalse LOreUse we. swe © ete 7705 
Certain section applicable ....... 7719 
DOLMed eye se eites «(2 stints ae 7702 
Degree of skill required of bor- 
HOMIE <2 6.5 obGO COG oad 60D FO0 7706 
Lender 
cannot modify contract ........ 7718 
liable for defects, when ........ 7711 
may require return, when ...... 7712 
Loan for exchange defined ....... 7715 
Loan of money 
interest 
annualeraleyor ess cs ass boaes 7724 
GONE Air Fe rate ae to kex se dak LO 
OnMjWd OMEN tS wan ciyetee eee cee 7729 
part of principal, when ...... 7728 
rate allowed by agreement.... 7726 
Tatesor le rales arose aati 7725 
presumed to be on interest...... 7722 
repaid in current money........ 7721 
usury, penalty LO. eis sates secs 7727 
WHAT CONSTALNLES IE Was. scien eases 7720 


Optional loan, provisions governing 7716 


PLACOROL pC GULIN UN ron ow c's cael ieleeretet 7714 
Relendin ci forbiuddenyen ss -cisciecmee 7709 
Title insurance companies, to em- 

ployees forbidden” 2... ..5.-.- 6354 
Title to property lent ........ Oo y tlit 
To stockholders of corporations 


prohibited 
Use of thing lent by borrower.... 7708 
When returnable without demand. 7713 


LOCOMOTIVES—See Railroads 
LODGING-HOUSE KEEPERS—See 


eee eee eee oe ee ee oeoe 


Innkeepers 
LODGES 
INCORVOTALE Uy lO wi reemera cea tees 6453 
LOGGERS’ LIENS 
Seer Wiens wares steko sashes 8318-8338 
LOGS AND LOGGING 
lone one Glimmer Toys} Sak ganuone 8336 
Lone closmterhGwetwie cuse shone eel 8337 
release; trom) Wem) ferioeieess eer < 8338 
LOSSES 
Liability of insurer for—See In- 
SUEAMCO ge meter steceelcte eke 3.1: 8138-8146 
LOST PROPERTY 
Rules governing finding—See Find- 
MTV OMML Sete tere, stoners sito cctactch costs 7685-7700 
LOTTERIES 
Insurance unauthorized ......... 8062 
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LUNATICS 
Are persons of unsound mind..... 5676 
LYCEUMS 
Lowy imcorporatbed peewee cates 6453 
MAINTENANCE 
Awarded when divorce denied.... 5768 
In actions for divoree—See Divorce 
Aeiotan Gtr oath teak ct) Gece 5769-5774 
MAJORITY 
TAO NOL. ge\ nis worse yee Toe ORT eer re 5673 
how  ¢alewlated peace sel ele 5674 
Compensation of child after...... 5847 
Stock to be represented at meetings 5946 
MALICE 
Damages for, interest on ........ 8663 
Exemplary, (damages ys weir. so lceis esi 8666 
MANUFACTURING 
Contracts, how rejected .....4.... 7592 
Warranty against defects ........ 7612 
MARINE INSURANCE 
Defined yh V Naf ti selishehehesayads tonstenstonee res 8153 
MARKETING ACT 
See Co-operative Marketing Act.. 
stan Tai SialieneWialaressiatcielcl pes OLeO—OL49 
MARKS 
On goods, implied warranty ...... 7616 
MARRIAGE 
Lee OF CONSENT pate eaten rue 5696 
Agreement in consideration of writ- 
IN'S FMECESSAT YA cmcielete eteterde oe 7519 
Annulling marriage 
action, when to be commenced. 5730 
by whom commenced. ........ 5730 
ACLONS,- LOM wasl cass eeateerott sates 5728 
Causes VOL. sine tein vetenaet- ches 5729 
children,wrion ts) Ob ara se antee hohe 5731 
custody of children, award of... 5732 
education and maintenance of 
children rite or cite cescttocne 5732 
effect of judgment of nullity.... 5733 
void marriage may be annulled.. 5728 
Breach of promise, damages in dis- 
ECHELONS OF [MT cuaweven eke oeiekeekee 8685 
Causes tortanmullimiowy ys sn slvr 5729 
Certificate of marriage 
Nima eNel we UU OLE oo pinteoo 3408 5716 
PE ORAM ONE Gade 6 cisco dbulve Ooda.6 Db Ee 5717 
‘penalty for failure to return... 5718 
prima facie evidence. .2. 2... 5720 
Certificate to be givem ......4...5. 5721 
Chastity, want of, effect on prom- 
TSO Wrarca: cove brsie ue cea Meee Me enone 5706 
Code provisions applicable to con- 
ETE Ct anacepolt ate ttoue ecto mberaNetpereas ere 5708 
Conditions in restraint of, void....6703 
Consent as constituting .......... 5695 
parent or guardian, when neces- 
SLT: Bh tere aketete ois tantelanter che ta vedotchci 5712 


Contracted out of state, void when 5703 
Contracted without state, when 
Willi tise cateporave cictel epee yen oyerarotns 


MARRIAGE (Continued) 
Contracts in restriction of, void 


Di#OCIEN Perens em E AiG 3 A150 0-6 7562 
Contracts not specifically en- 

LOLCO MG ae sis.s eiticpeee ete tote ane tenate 8720 
Contracts to marry, voidable, 

WAC TA Avorat the ote cuchenetors teehee ren emene 706 
Cousins» promibiteda sane se eet 5699 


Damages for breach of promise... 
Declaration 


acknowledgment and record .... 5726 
action to test validity ........- 5727 
AON EHAITS | He erecicisGr aioe, b awe<uo 5725 
NOVA WAR Ad howe dod oem oo bob hc 5724 
Defined: etna es ac nents eats operas 5695 
Desertion—See Divorce ...... 5739-5746 
DissolviedseMOiwa weg obey eelel. eietiets 5734 
Divorce—See Divorce ....... 5734-5781 
CHUNG ONE saris wie Gina. on IAG o.0.o ‘.. 0735 
Effect of after marriage on wills. . 

Me Re etn hee uOO ION ot 7001, 7002 
Fines for violation of act, disposal 5723 
IME OpKOKOWe YUN. Gon aecan acondons 5699 © 
Grounds) ton anmaullino Seyieaset. stn 5729 
ELowambhemincat odin niteetaincrstietee 5709 
How manifested and proved ...... 5697 
Husband may select home ........ 5745 


Incapacity, ground for annulling.. 5729 
Inicestwous wien is cie-eeeie caterers 5699 
Incompetency of parties, when.... 5699 
License 


certificate, form of ...,........ 5717 
certification and return ........ 5716 
clerk may require evidence..... 5715 
consent of parents, when ...... 5712 
CONLTEMES Ot, J arstetiors chepweree tel aleraiae 5713 
obtaineds wihere) starry atkette 5711 
penalty for failure to return.... 5718 
refusalbswihen. «ece ciiciieie cee 5714 
Manifested, shown: 2. 0-)<aiceitetie nae 5697 
Not invalidated by lack of author- 
Lys! (WIMCTUE scl vcichs aR eee cheers 5719 
Of testator, effect on wills ....... 7000 


Penalty for solemnizing forbidden 


MATTIAS eye sa Ae ese here ekckers 5704 
Polygamy forbidden ............. 5705 
Proved how vcs aoc ean nena 5697 
Provisions of code not applicable... 5708 
Relatives, forbidden when........ 5699 
Separation—See Divoree ....5741-5744 
Solemnization, no special form.... 5722 

by ewhlomineen cashes. sete eee 5710 
Spouse living, illegal, when ...... 5705 


Subsequent marriage illegal, when. 5705 


Void “awiten, Vn toe caine le 5699-5705 
Voidable When inc. sansate orm 5698 
Want of compliance does not in- 
Validate: ke tata etree ee 5709 
Whites and Chinese, void ........ 5702 
Whites and Japanese, void ...... 5702 
Whites and negroes, voids........ 5700 
Who may solemnize .....0)....4. 5710 
Witnesses required .............. 5722 
MARRIAGE SETTLEMENT 
See Husband and Wife ...... 5804-5807 
Contracts, how executed ......... 5804 


acknowledgment and record.... 


INDEX TO CIVIL CODE. 


MARRIAGE SETTLEMENT (Con- 


tinued) 
Contracts, how executed (continued) 
effect of smecondine yy...) 3S. 5806 
minor may Makes, oc. os ede b 5807 


MARRIED WOMEN 


See also Husband and Wife 
Acknowledgments by, how taken.. 6911 


effect of conveyance by ....... 6912 
Consent of husband not necessary 
DOMCOMMEYANCEP NAN Rie re tna. 5792 
Contracts, liability for ........... 5810 
TULA ING OU ME eee ain cts. Sun ee eee 5811 
Deeds, acknowledgment of....... 6861 
Divorce of—See Divorce..... 5734-5781 
Dower rights—See Dower... .5813-5828 
Effect of conveyances by......... 6912 
Execution of powers by, regulation 
ON aes Aroatr cians s haasacaele fe 6800, 6801 
Form of acknowledgment by...... 6916 


Homesteads—See Homesteads. 6945-6973 
May act as executrix, guardian or 


EMUSU OOTY croie lela: tees cts ees 5808 
May execute power without concur- 
TeNCerOn USHA se ernsee ae © 6800 
May prosecute and defend actions 
POD, Wie Gaka satst are o's has ee a re 5791 
May sue and be sued ............ 5809 
Power of attorney by, how acknow- 
OO SOU Ree tile ets aie as AN ed 6862 
Rights as to holders of stock..... 5955 
dividends payable to .......... 5955 
Selection of homestead from sepa- 
MLL PROVOLU Vp ontett steers) viene 6947 
Wills, restrictions on making..... 6975 
MARSHALING 
Of assets as between creditors... 8602 
GL IOP ACIORR Uae dialratied aya hite Saale 7055 
OL ONS i dete erates sea avers ote 8237 


MASTER AND SERVANT 


See also Employer and Employee. . 
Peo hats oC ona wise aerate 7756-7793 

See also Workmen’s Compensation 
Act, Political Code 

Injury to servant, violation of per- 


SOMME OL AtTONS ene teateer le cle 5693 
Renewal of hiring, when ......... Too 
SOrvaniedenmedue wectasctr es 7794 


Servant may be discharged, when. 7800 
Servant to pay over without de- 


TNATNCL Sep wey sacenerctors shee stelle mar skeet 7799 
Term of hiring, what presumed.... 7795 
presumed monthly, when ..... 7796 
Time of service of domestic serv- 
ant, belongs to whom ....... 7798 
MATERIALMEN’S LIENS 
CC MUM CTUNW cteroheials ete s/s victoncke! ee 8339-8350 
MAYOR 
May solemnize marriage ......... 5710 
MAXIMS 
Acquiescence in error, effect...... 8745 


MAXIMS (Continued) 

Advantage of own wrong cannot 

Deuce ety) gine t MN Sie ae ssisleledls 
Aid in application of code ........ 
Apparent existence, how regarded. 
Certain which can be made certain 
Change of purpose to injury of an- 

OLMOW Ewe ra sleep lire eote eke 8 alte 
Confirmation of void acts ........ 
Consent to act) ettect vot \...1. «m- 
Contemporaneous expression the 

FSGS EVER Pak hats. 8h iat leans -ciwee ia the 
Effective interpretation preferred. 
Equality of right or wrong, effect 

Os Miealcanwatyed es ticmemy atest rc ceseke gosto sets 
Failure to forbid acts, effect of... 
Fraudulent dispossession, effect of. 
Grantor of thing grants essentials. 
Greater contains Jessi) 5.. 65.5... 
PU CUCREA CES arrests aye) atateto.< is) aia\'a\'e, Sieh os 
Impossibility not required ....... 
Incident follows principal........ 
Innocent persons, who to suffer for 

TUG OUMMCTIC mays are seveepedenel oat soko, eke 


Interpretation must be reasonable. 
LP MELO PYNICTBM AS oe eB a ie cmibele 
ety adds mv OU LAtitm pases eve ries siettus 
respects substance -..........; 
Particular expressions qualify.... 
Preference of equal rights, how... 
Reason for rule, cessation of...... 
Reasonesanie, Tule) Same. esis ae 
Remedy for every wrong ........ 
Responsibility for things uncon- 
CRON ADL OR pty aesvteeA sa foiee shee ont 
ISHS WOW USEC Weis ae. are ats o ews css 
Suffering for act of another ...... 
Superfluity does not vitiate....... 
Taker of benefits, to bear burden. 
Taking advantage of wrong...... 
Things regarded as done, when.... 
Time does not confirm void act... 
Mites Sdisherar cedars caecls solace 
Waiver of benefits of law ........ 


MEASUREMENT 


OLD WATEL Pik jclela cl arsts) erslai2 sais ahs 7107, 


MECHANICS’ LIENS 


Seep lileng artiste a etre eter 8339- 


MEDICAL AID 
Railroad employees may call phy- 
sician for injured trainman... 
Railroads to furnish, to injured 


AAALAC Taro vekowetatey odes oy cxei sets 6602— 
MEETINGS 
First meeting of banks. ......... 
Of corporations—See Corporations 
SPAS PACE RAC GIR EU CNER 5943- 
MEMORANDUM 
AVUCTIORCETS HOOKS Mal tie. Aah cat. 


Statute of frauds requires, when.. 
on sale of personal property.... 
Ol T Cl | PEOP Cr bya Whe nein sss, eierst2 


MENACE 
ALY GLOSMMCOMECLAGES wit tadeicte cere le sate 


911 


8746 
8738 
8759 
8767 


8741 
8768 
8744 


8764 
8770 


8753 
8748 
8747 
8751 
8765 
8761 
8760 
8769 


8772 
8771 


8750 
8746 
8758 
8768 
8762 


8350 


6602 
6604 


5951 
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MENACE (Continued) 


Grounés for rescission ........... 7565 | 
What constitutes ....... wees vee 7478 
MERCHANDISE 
Salestine bulkie. .ee ec 8607-8611 
Warranty on sale—See Warranty. 
LYsit, fates iodeie wie dato tate lente datntonege 7606-7614 
MERGER 
Of oral statements in written con- 
ETD Chideaiw elevsr sie retaie seiotere ers iterate 7520 
MESSAGES 
Seow Carrlagv@ ancien 7844-7845 
Common carriers of—See Common 
Garviersy, Ascites tosis 7875-7877 
MILEAGE 
Sale of railroad mileage.......... 6586 
_MILLSITES 
Claim; how. located: ansssacetie 7369 
MINER’S INCH . 
Equivalent in gallons ............ 7108 


MINES AND MINING 


Abandoned claims, relocation how. 7370 
Affidavit of performance of annual 


work, contents and filing..... 7368 
Amended location, how made ..... 7372 
Amended locations, when and how 

ari IMLACLOY So acts anne ote tere bats pretets  opeunie 7379 
Amended or additional statement, 

BELG OLS ecu-c 2 oan tanecels Medea 7380 
Amendment not waiver of ac- — 

acquired. sri chts Meuse aetelaae 7374 

third persons not affected...... 7375 
Consolidation of mining corpora- 

hong” eased. Som lop ie welche 6650 
Corporate stock issued in payment 

for mines purchased ........ 5970 
Defective locations good, when.... 7377 

validated by subsequent record. 7376 
Discovery notice, posting of...... 7365 
Discovery shaft, cubical contents. 7365 
Discovery shafts, sinking of...... 7365 
Effect of earlier-recorded mining 

MOAN “SSS odoudabobucdagoe 7367 
Fixtures attached to mines ...... 6670 
Liability of companies for injury 

for wemplOVieesinrystattrern 7761-7765 


Location of claims on state land.. 7381 
Location of mining claims, how 


PINKO uctaes Ory OO aus Giaia Gmc oid 7365 
Marking boundaries ............. 7365 
Millsite claims, how located ...... 7369 
Mining corporations 

consolidation, procedure for .... 6650 


liability for damages to employees 7761 
contract of insurance no bar.. 7764 


SUIVAVal NOL ACELOM Feriyrc crt clea 7765 
transfer agencies, establishment 
AULD OTUZE di. eleketrere ees one 6648 
issuance of ‘stock by <2 -0 +. 6649 
Mining partnerships—See Partner- 
MIEN 5 Hoo o Gd loud wads 8050-8059 
Monuments, of what kinds....... 7365 


Owners have right-of-way, when.. 7382 
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MINES AND MINING (Continued) 


Patent, effect of issuance .:....:. 7378 
Period of time mandatory, when.. 7377 
Record of location, contents and 


ALITY 5 sie a ais wie al cic o eteeonetapeys 7366 
Relocation 
DY TOWER, WHC Tim, ctetele uses cteie tenons 7373 
WOW Wade Bes wares jataco shoes einer 7370 
not waiver of acquired rights... 7374 
Tights OL, LElOCAtOL AL. ee Aes 7371 
Right-of-way for road or ditch, 
WHE Dita cl. roe ace testes teicil eee 


Right-of-way, proceedings to obtain 
appeal from assessment of dam- 


ages; how takemny Geet ss st 7390 
appeal to supreme court........ 7393 
costs, how patd "jcc ae. seewee 7392 
trial-on appealinace)srervec aor 7391 
commissioners to assess damages 7387 

tombe. appointed ja. son oseer 7386 

report may be set aside...... 7388 
complaint, contents and filing.. 7384 
proceedings before court....... 7385 
right-of-way obtained upon pay- 

ment of idamacesian a sree 7389 


Rights of third persons not affected 
by amendment or relocation.. 7375 


Sinkin gaishatt peers. see kein ae 7365 
Stock certificates may be issued to 
(Dearenel i: ch. stnccom ee cement oe 5959 


Stock issued in payment of mines. 5970 
Transfer agencies, power to estab- 


Ligh. Secsiuc-c caste ee ne eeareee begs 6648, 6649 
Validation of certain prior loca- 
GLONG Chaves: see sca ene eae ee ete 7376 
Vice-principals, liability for negli- 
Ten Cen Liman sc ie alereauee tae Ree 7761 
MINISTERS 
May solemnize marriage ......... 5710 
MINORS 
See also Apprentices ........ 5890-5899 


See also Parent and Child 
Adoption of—See Adoption. .5856—-5867 
Application of income to support, 


WIEN geret atsiale ge bshoterenetens mamta eueteks 6713 
Bank udeposuts) byes teenie emir 6067 
Capacity to contract ........ 7469, 7470 
Civil liability for wrongs......... 5686 
Contracts for necessaries ........ 5681 
Custody, how regulated .......... 5677 

PUES «Ode A Wiad Chil Ose seers ware 5878 

wife may obtain, when ........ 5851 
Define de. eiidveis ckevshe sinks = oho vata ee 5673 
Delegation of power forbidden.... 5678 
Deposits in banks by ....... Sudine 6067 
Disaffirmance by 

cannot disaffirm, what.......... 5682 

contract for necessaries ........ 5681 

contracts subject to power...... 5679 

how and when may disaffirm.... 5680 
Effect indorsement negotiable in- 

SMM Ne bach mbes od goa HO 8429 
Exemplary damages, when ...... 5686 
Guardian to conduct suit ........ 5687 


Guardianship of preperae 
Guardianship and Ward. .5868-5889 
Thiele FORM WEOI OS iri were eels or stevcter 5686 
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MSTTIAGe. GlCAObe de oes cc ee hee s 5696 
consent of parent, when neces- 
BAR VAR Bemcuteteyetereraicl areal cae dct ene en Se 5712 
Marriage settlements by ........ 5807 
Minority, how calculated ........ 5674 
POWemetOCOMEPACh se. c SO. oie vnc eae 5679 
Rights, how enforced ............ 5687 
Rules for awarding custody ...... 5878 
Stockholders in corporations...... 5947 
Support of minor children—See 
Parente md (Child epee 5830-5856 
Waeses, to whom “paid?........... 5849 
MISREPRESENTATION 
Life insurance agents, forbidden. 
ood Cod EOGD GonmIneGe Conde 6290, 6292 
MISTAKE 
“As ground for rescission of con- 
MeV G tomes aealors co ere/ay ste) Bes coi eactags) shane 8609 


As ground for revision of contract. 8726 
Assent given under, prevents spe- 


CIS /PSrLOTMANCE y......'a8 oil's 8721 
EASVONG SUC OMGLACUE unterertrers ote cher) ois 7475 
Error in contract, produced by, 

may be disregarded)... .....- 7531 
Grounds for rescission of contract. 7565 
AVS Sy ULES & ae Sorc oie ty Beoraicatecretuara tree rai 7039 
ESATECNMOD Meters or neearetn ect e tele it ban, se 7484 
Of 

BREVIS Gxcreyoie Gio e OIC CMO Cee 7485 
HOV EVO MM AWS: et eeleetea re ste s/sicle sisi 7487 
LENE “Gio tine apionon comebeon ho moo 7486 
Mesul tines GrUsh LLOO yee 6 ce oir 7887 


Things taken by, must be returned 7577 


return of, instead of demand... 7578 
MIXTURE 
Dee ACCESSION 0, 5... ese aes 6826-6834 
MONEY 
Damages for breach of obligation 
HO JOENK Popwonooonabucascooas 8669 


Deposit in banks on offer to pay.. 7446 
Issuance by corporations forbidden 5996 
Loan of money—See Loan... .7720—-7724 
Lost money, duty of finder. ..7694—7700 
Negotiable instruments payable in 8408 
Obligation to pay, how extinguished 7446 


Warranty on exchange ........-- 7639 
MONUMENTS 
Duty of coterminous owners to 
TWIT CALL evar eo ays aches) apiece 6777 
MORAL OBLIGATION 
As consideration for contract..... 7504 
MORTGAGES 
After-acquired title passes by.... 8255 
Chattel mortgages 
acknowledgment of satisfaction, 
filing and recording.......... 8289 
affidavit of 
POOM: Lait) vera tete erotetec 4 oe oe he 8276 


renewal, execution and filing.. 8280 
renewal, filing, how construed. 8281 
attachment of mortgaged prop- 


CLL) NO WeUNACO Nm «ore ate eis oie «et 283 
certified copy as evidence...... 8284 
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Chattel mortgages (continued) 
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SRCCMELOMS GLY 5 a6. ana sity Os 5s 8276 
corporations, who may execute 

LOT pata tence cere ieee ees 8277 
duracioneot Wen erate ¢ 8279 
execution 

affidavit of good faith ...... 8276 

by firm of general partners... 8277 

HOWE MAAS A isthe legate ae ol wtetet seh eye 8276 
filing in office of county clerk... 8278 
foreclosure by action .......... 8286 
foreclosure by sale of property.. 8286 

indemnity bond and notice of 
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sales, commencement and post- 
POMECIMEM Ue ray ete ces ceensis, suehene = 8287 

sales, report and filing....... 8288 
growing crops, creation and ex- 

OUiG a Ot MIUETN Wey nstare aie ox sterecns 8290 
interests subject to mortgage... 8275 
IEN duc atone oO temmeerace it ee ae 8279 
payment of debt by subsequent 

mortgages, eltect of ....8..2. 8282 
removal of mortgaged property 

QPRCLIT. Og teva arch sig diet Secs oa¥e inf 8291 
ONCE PPTOMS cede vovetcyersneiss scoustatace 6) oe 8291 
renewal of, procedure.......... 8280 
sale of property on foreclosure, 

Procedurem me rye os oe 8286-8288 
SCOPES OLMACHER Cade ne acceso ae ne 8285 
subrogation, right of .......... 8282 

Corporate property, procedure for. 6004 
Corporation, how executed and 

COINS 19 CIES AA EE ae a oS 8273 
County treasurer may execute satis- 

faction drought relief act.... 8274 
MOSUL Ones Seis Grant m lana. akc uccalsie « ake 8246 
Foreclosure of right of redemption, 

INOWa tre ae game eetedettctet ashlee ods 8256 
Her price epriOrwey. Of) 5... cia en» « 8236 
Generally 

assignment of debt transfers 

SOCUTIEM Umer duvao esters sae.vGa th alas 8261 
assignment, record and effect... 8259 
creation on property adversely 

eGR eB rods Gab cs once Gane a DES TG 8247 
defined weave ie aes ates 8246-8249 
dognot sre volsenwyal liieiciccis crca acts 7004 
foreclosure, how regulated .... 8256 
INGO KG A AWAKE kos no boda e DIOGO 8251 
Wen ewihenwspecial hrs s.\60/<.¢ aces 8248 
mortgagee entitled to possession, 

SW LOM Uveteeauoctictel seth 1c ste ew etsne 8252 

rights as to insurance... .8068, 8069 
not personal obligation of mort- 

Ai CO Teme warvarRee rate sucker snc teilotecs sca ¢ 8255 
power of attorney to execute.... 8258 
power of sale, how conferred.... 8257 
property adversely held may be 

WMO o 50 ca cbOCon eu Ooae 8247 
record of assignment not notice, 

Wy OTM tani siete rics fete Se lniaerte 8260 
subsequently-acquired title, effect 
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transfer of interest when mort- 
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How sprovieds cyt. atest eeeep te 8250 
WASTE MOb permitheds sess sence 8254 
Lands subject to dower .......... 5814 
Noterevoeationyot val Wem 7004 
Procedure to mortgage property of 
CORPOLAtiONG. wereld ee 6004 
Railroads may execute to secure 
Bonds ik steak ews sem eoteae 6526 
conditional sales of rolling-stock 
anlage lah ere; aalos Rage ekoucite tae eet 6533-6539 
priority of judgment-lien ...... 6527 
rolling StOCk HOP Vnite sis «ler 6533-6539 
Real estate mortgages 
> affidayit of renewal ........... 8267 


certificate of payment, entry of. 8269 
corporate mortgages, how gov- 


CHOU WE Sh Pa adie opus acaoue 8273 
CT GALOGN LO Wi wic) scotia went eee 8264 
defeasance, record necessary to 

affect absolute grant ......... 8265 
discharge or release, how made.. 8271 
extension, how effected ........ 8267 
foreign executors may satisfy, 

WO We tie ie stele d cee emi eaios 8271 
LOLI MOL Ua eee uneven ene eked eee 8263 
interest subject to mortgage.... 8262 
mortgages by corporations, affi- 

davits accompanying ,..... 8273 

execution and record of...... 8273 
POLIO M 10k PINE TIM tency .dowe piste cere ser 8267 
TeCor ded NO wae ssisncelue cnet 8266 
release, how made ............. 8271 
renewed or extended, how. .8264, 8267 
satisfaction 

certain papers to accompany, 

EUVIILOML ensue vel onetetelers) clenenoteietel achere 8271 

OWarenDtered wn. wcretscte ret 8268, 8269 

howerecorded iy sees eines 8270 

mortgages to county, how en- 
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penalty for failure to execute. 8271 
repealing clause <0... 320 ones 8272 

* satisfaction by 
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AvtOLMe yan | LaCie cr er er eerenter 8271 

duty of mortgagee to enter... 8271 

foreign administrators ....... 8271 

heirs of mortgagee .......... 8271 

MEARE oo aRoModo das vabiew sa: 8271 

personal representative ...... 8271 

repealing clause, pending cases 

CECA THEN) Alogi gsla nisin dom o 8272 
what may be mortgaged........ 8262 
writing necessary to create or 

Ceqrelb: 65h 50.6 bin aodotaa don Loi 8264 

MOTHER 
See Parent and Child ........ 5873-5867 


MUTUAL HAIL INSURANCE 
See Insurance Corporations. .6170—-6184 


MUTUAL INSURANCE COM- 
PANIES 
See Insurance Corporations, sub- 
title stock and mutual insur- 
ance other than life..... 6128-6169 


MUTUAL INSURANCE COM- 
PANIES, RURAL 
See Insurance Corporations. ..6185-6205 


MUTUAL WILL 
MefMed 5.2.0 Soke ean Se en eee 


NAMES 
Banking corporations, change of.. 6031 
Change of, conveyance must recite 


EOTMLERS MAM ely vrtcteuetl hale nee 6864 
Change of partnership, notice..... 8013 
Co-operative associations, restric- 

TIONS ON WSO aan etter 6394-6396 
Corporations must have ......... 5999 
Mictibious, “resister toL y.. . ete 8024 

when used by partners..... 8019-8023 
Of 
adopte de childs ssc. eet 5863 
corporation, must be stated in 
pheabolese Balswers cai Coe anidlcs © 0905 
GChamoe OL hw, Gayetsiciuel eprieereeote 5918 
NATIONAL BANKS 
See Banks and Banking ~ 
Change from state to........ 6088-6092 
NATIONAL RESERVE ASSOCIA- 
TION 
Banks may join). 5.0 see 6042 
NAVIGABLE WATERS 
Lands below, property of state.... 6674 
Seaman SPIveTN steer cec en eenetetereere re 8390 
Shipmastens' len iacues cere ete 8389 
NECESSARIES 
Child to furnish for indigent par- 

Clil eRe Aiton nec Bib bap ido) oo. 6 di 5853-5855 
Husband and wife, liability for... 5790 
Liability of 

husband LOL ss sass ov weg Mane ee ee 5800 
MANGKS LOT wh ewes i whee alam 5681 
PATent FOr Sacire wte ee eens eee 5844 
persons of unsound mind....... 5681 
NEGLIGENCE 
Agreements exempting carriers, 
WOU WRENS. Sh se iae de eee 7853 


Contracts releasing employer from 
liability to employee unlawful 7555 


Eimployee wii a Or eee eee 7783 
Evidence of, killing stock by rail- 
TOA COMPAMUCS Ia seen wer ete * 6541 
Gross, prevents relief from forfeit- 
ure by compensation ........ 8658 
Liability F 
IMPpPosedwbiy.rlawarines 0 Mere hele 7579 
injuries resulting from:........ 7579 


mines, mills, and smelters, vice- 
principals, fellow-servants 7761-7765 
Of 


agent, liability of principal..... 7965 
CEPOSELATY Saks ateicus aeons joi der era evee 7653 
OXtONt OL eh ars a eneacwnts ten ene ane 7655 
fellow-servant, railroads liable 
LOU aaccais teases Mies 's A yebeie erctetess 7766 
survivals o£ ae tom rad acer 7767 
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Acceptance—See subtitle bills of 
exchange 
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Accommodation party, liability of. 


Act falling on holiday, when per- 
IDIOT KA ah She a hiic ROS ae 
Act, how designated 


Act subordinate to intention of 
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may give notice of dishonor.... 
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what constitutes material ...... 
Ambiguity, construction in case of 
Antedating and postdating,. effect 
of 
Assignment of mortgage, 
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Banks, present to, for payment.. 
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record 


Bearer, when) payable tos... 2... 
_ Bills in a set—See subtitle bills of 
exchange 
Bills of exchange 
acceptance— See also subtitle 
presentment for acceptance.. 
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acceptance 
by separate instrument...... 
general 
holder, how entitled to 
how made 
kinds of 
liability of drawee retaining 
or destroying 
must be on face 
of incomplete bill............ 
promise to accept, when equal 
to 
qualified, when 
right of parties as to 
time allowed drawee 
acceptance for honor 
agreements of 
delay, when excused 
for whom made 
how made 
liability of 
maturity of sight-bills........ 
protest of bill 
when made 
acceptor for honor 
dishonor of bill by 
presentment for payment to.. 
addressed to drawees, how 
bills in sets 
acceptance of 
effect of discharging, when... 
constitute what 
liability of holder on endorse- 
ment to different persons... 
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8469 
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8532 
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8419 
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8416 
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8577 
8575 
8535 


LAW (Continued) 
Bills of exchange (continued) 
drawee may insert referee in 
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duty of holder when not ac- 

COP BEGIN LSet nrapetairahs slekh cere ners a 8557 
failure to present, effect of..... 8551 
foreign bills defined. :.......... 8536 
general acceptance, what consti- 

LUE Se pevge ches et sne cesses aceite 8547 
inland ills defined’ 1.2750. .< .. 8536 
kinds votracceptamcen .. +k ce 8546 
nonassignment of funds, when.. 8534 
payer for honor, rights of...... 8584 
payment for honor 
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effect on subsequent parties.. 8582 

effect when holder refuses to 

LO CE LV GME Toaietetas eis opeyetetes!s 8583 

Thom ed ere a Nae oh overeins ete velvet. 8579 

performance of parties ...... 8581 
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presentment for acceptance ex- 
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presentment for honor, delay ex- 
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presentment 

ISKGgy SOeleeKONe ere A nara Renee eet i 8552 

on what days made .......... 8553 

when time is insufficient ..... 8554 
protest 

before maturity when acceptor 
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dispensed with, when ........ 8566 

for nonacceptance and nonpay- 
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of bill, dishonored by acceptor 
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when bill is lost, how made... 8567 
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qualified acceptance 

rights of parties ...... Series COLO 
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referee in case of need ........ 8538 
rights of holder when not ac- 
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bouwhomvaddressed) nic). de ets 8535 
treated as promissory note, when 8537 
when treated as promissory note 8537 

Bills of lading negotiable ........ 7829 
Blank indorsement, how changed to 
SPS CLAS rege iiversaralcit scseosnie glass 8442 
Blanks may be filled in, when..... 8421 
Bona fide holder, lien on instrument 8434 
What) constitutes: os. asd. ee. 8433 
Cashier, effect of indorsement to.. 8449 
Certainty as to sum, what consti- 
LWEKETE tan eto Seemed ea Owe aS Oa OGG 8409 
Certification of check, effect of.... 8594 
Check 
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Check (continued) 
effect when holder procures to 


be veeriiied oy sik pemee eens 8595 
must be presented, when ....... 8593 
operates as assignment, when... 8596 


Conditional endorsement, effect of. 8446 


Consideration, effect of want of... 8435 
illegality affects title’... 4... 8462 
PLESuMed yr Jeera Lime wrest eens 8431 
Whah iconstatubes mere eerie tines 8432 

Construction where instrument is 

AMDISUOUSMes terrier e 8424 

Continuation of negotiable char- 
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antedating and postdating...... 8419 
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Defective title, what constitutes.. 8462 
Definition and meaning of terms.. 8402 
Delivery, when effectual, when pre- 
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CHRO SO ge ODT Udo duo USS 8414 
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Discharge of persons secondarily 
Jia blegierraetereie. cure tie beter eke 8527 
right of party discharging...... 8528 
Dishonor 
agent may give notice, when.. 
chap chat altel eglted of eecneee ere Paner seers rte 8498-8501 
by nonpayment, when ......... 8490 
delay in giving notice, how 
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deposit of notice in postofiice, 
what) CONSELLILES meieleclotelste otek 8513 
effect of notice on behalf of 
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effect when notice given by party 
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liability of persons secondarily 
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Dishonor (continued 
notice to (continued) 
whom given 
when dispensed with 
when party is dead 
where parties reside in differ- 
ent place 
where parties reside in same 
place 


omission to give notice of non- 
acceptance, effect of 
protest, when required ........ 


sender deemed to have given 

notice, when 
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to whom notice must be given.. 
waiver of notice, how made..... 
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waiver of protest, construction of 
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where parties reside in same place 
Drawer, liability. Of. i. .mis. accra 
Duress ‘afisets tithe. cf. a.m wen see 
Effect of certain omissions ....... 
Effect of drawing or endorsement 
to cashier or other officer.... 
Foreign bills defined j..oj2.0.. 02. 
Forged signature, effect of ....... 
Form of negotiable instruments... 
Wrawd airects: titles jeri. tatevertte 
General endorser, liability of...... 
Grace not allowed. 2... © sr sade 
Holder for value, lien constitutes, 
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Holder in due course defined...... 
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who deemed, burden of proof... 
who not deemed 

Holdersrioht Gansu ers melee 
payment to, discharges 
renunciation of rights ......... 

Incomplete instruments not deliv- 

ered, valid, when ...... Bwene 

Indorsement 
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cashier, endorsement to, effect of 
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Indorser, liability of agent or 
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Instruments dishonored by non- 
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liability of persons secondarily 
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Instruments 
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payable at bank, effect of...... 8494 
payable at bank, time for pre- 
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Law merchant governs, when..... 8407 
Liability of 
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agent or broker .............'. 8476 
banks on collection ........ 6108, 6109 
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general indorser ........-..---- 8473 
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Iba: 6 goo ah boone ne 6bOCour 8474 
irregular indorser ............+ 8471 
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Maker, liability of...........+.--. 8467 
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Negotiable character continued 
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not affected by what ...... 8412, 8413 


Negotiable instruments, form of.. 8408 
provisions not affecting negotia- 
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sum certain, what constitutes... 8409 
Negotiation, what constitutes..... 8437 
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transferable .....+-.----+00> 7415 
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defects, what constitutes ...... 8463 
dishonor—See subtitle dishonor. 
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Notice sufficient when ........... 8502 
Order of liability of indorsers..... 8475 
Original defenses, when available. 8465 
Payable on demand, when ....... 8414 
Payable to bearer, when ......... 8416 
Payable to order, when .........- 8415 
Payment in due course, what con- 
BULTIULCS WM caseicen aetcmstentay etal ae © 8495 
Payment to holder, effect of ...... 8458 
Persons primarily and secondarily 
liable, who are .......--+++- 
Persons secondarily liable dis- 
charged, how .......- «+--+. 8527 
Place of presentment ............ 8480 


Presentment, delay excused, when. 8488 
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NEGOTIABLE INSTRUMENTS 


LAW (Continued) 
Presentment dispensed with, when.8489 
Presentment for payment 
banks, presentment, when made. 8482 
delay in making, when excused. 8488 
may be dispensed with, when.. 8489 


MUste he; exhibited s wavs. tees 8481 
COM OLNG Ee MODTOLSmre ciate ee sore inte 8485 
COM PanGMense cpg orp.roel sale S's certs 8484 
what constitutes sufficient...... 8479 
when may be dispensed with.... 8489 
WICMEMC CESSATVe Gitta ciate se chore ses 8477 
when not necessary to charge 

PAWEL: Wye Marsters tase bt leeabe ete 8486 
when not necessary to charge in- 

GOUSEIM Es era cus ric, 3 Sardis ceates cies 8487 
when principal debtor dead..... 8483 

Presentment, instruments to be ex- 

Wry ey atpoysnageres stents = <iahene. -heaa 8481 
not required to charged drawer, 

SWiSH Be Na ct onecotiany «ete etemec iterate fs 8486 
not required to charged indorser, 

RVV EVIL ro len beacehePec cs on te ve te eter ee ce 8487 
to joint debtors, how made...... 8485 
too parinors; where-made .).\.1.5 «1. 8484 
what constitutes sufficient ...... 8479 
when instrument is not payable 

AD P)O CLOT EVN Mecyey seit obsts Walia ei st oh 8478 
when payable at bank ......... 8482 


when payable at future time... 8482 

when principal debtor is dead... 8483 
Prior party may negotiate, when.. 8457 
Procuration, signature by, as no- 


CLC OME eare cit che hele eenich teeters 8428 
Promise unconditional, when...... 8410 
Protests—See subtitle bills of ex- 

GhiaN OO they otek etoe eecets 8559-8567 
Protests, when not required....... 8525 
Provisions not affecting negotia- 

Peley ee ee eA on r A 8412 


Qualified indorsement, effect of... 8445 
Reasonable and unreasonable time, 
WilateCONSLIGWLes dam sm a. ase 8404 
Referee in case of need defined... 8538 
Renunciation by holder, effect of.. 8529 


Requirements of negotiable instru- 


TIMOINGS Mesa gecchah oy sth -ecsa) salores shai acc tors 8408 
Restrictive indorsement defined... 8443 
effect of rights of endorsee..... 8444 
Right of holder to sue............ 8458 
Right of party who discharges.... 8528 
SCOPOROMs ACTH me Lae a tie epties den 8406 
Signature by agent, authority, how 
SO Wrote or ctah srs euch safe) se s 6 oonaberaie 8426 
iiability Ol ea Nib ayeeteteis et. stearts t+ 8427 
Signature by procuration, effect of 8428 
FOreery  OlkeGi OL taseida laa oe a's 8430 


Special indorsement, how made... 8441 
Subject to original defenses, when. 8465 


Sum certain, what constitutes.... 8409 
ME PMU GONE tarsiepsteysts is osasicisrcieate 8402 
Vy MOMM Ss Til Cl CMLL Weel suatsyalery ofeiatereis ovens 8417 
Time 
Oye OM ULC Uecsrnts. care ce evel Aecclen 8405 
of maturity, how computed.8492, 8493 
of payment, how computed..... 8493 © 
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NEGOTIABLE INSTRUMENTS 
LAW (Continued) 


Title 
notice of defects inv anu sien eee 8463 
OLVACE Rae eis eo 8401 


of instrument defective, when.. 8462 
of person negotiating defective, 


WHOM (> coe eieteemieie iter nately 8462 
Trade names, signature by ....... 8425 
Transfer without indorsement, ef- 

Feet. of 1 a. ute tw tii teneelage caer 8456 
Unconditional promise defined .... 8410 


Unintentional cancellation, burden 


Of roots sSeieu wey tee eens 8530 
Warranty on negotiation by de- 
LVGPY eae as sa elael oe ete aig Weateueter ae 8472 
NEGROES 
Marriage with whites void ...... 5700 
NON-NEGOTIABLE INSTRU. 
MENTS 
TPANSLED OL sreyete cote, have tera Walete st aleverote 7415 
NOTARY PUBLIC 
May take acknowledgments ...... 6906 
Protest of negotiable instruments. 8561 
NOTES 
See also Negotiable Instruments 
Law 
Stock subscription, regulation of.. 
Pisin pasnO cased oi o.c10 GS 5968, 5969 
Title reservation notes to be filed. 7594 
dubye oferecordens jasc aac iact 7595 
release of obligation .......... 7596 
sale on default of vendee ...... 7597 
NOTICE 
Actual dened tai oc «auaraaitet 8780 
Application for alimony ........ 5781 
Constructive, defined ............ 8780 
who deemed to have ........... 8781 
Loss on insurance policy—See In- 
SUTAN COM ayant. cutest eate 8142-8146 
Not necessary before action for 
possession of real property... 6748 
Of appropriation of water........ 7100 
Of termination of tenancy........ 6744 
elect soi notices cat create. eit 6745 
re-entry, when and how made.. 6746 
On sale of mortgaged property of 
COLMOLA LONG ayy tre eerie 004 
Tenant must deliver to landlord, 
AL AIK UATE LAD Ohana nen oO biti ¢ 7749 
To agent, when notice to principal 7969 
To quit premises, when .......... 7746 
NOTICE TO CREDITORS 
In assignments for benefit of cred- 
TUOL Sleempslate si claye erste) cheletetend eichs fetes 8632 
NOVATION 
DA COMER ols gots og po atibo Ba CON 7462 
Detinie de amiss cilactre stan tonetre 7460 
ANIC Ht (Sa Wai oidig eno addieains 7462 
TVGSCISSIOM | Olsixe sloseleesicl lereioie stats ohare 7463 


NUISANCE 
Abatement 
by indictment or information... 8650 
by person injured, how effected. 8655 
not to preclude action ........ 8647 
remedies: £0... .teasegtee «+ sia eee ate 8649 
Definedoriows: tam at Cate eee 8642 
Lapse of time does not legalize... 8648 
Notice, when required .......... 8656 
Private nuisance defined ......... 8644 
FémMediesetorwnd.. ese oe ate 8654 
Public nuisance, by whom abated. 8652 
CEHNE A oar Maret a estes setae ote 8643. 
how “abated<\ 22 is tar erate 8653 
Remedies for public nuisance .... 8651 
Successive owners, duty to abate. 8646 
What is not deemed.2 0.29. .2 «te 8645 
NUNCUPATIVE WILLS 
How ex@eU ced. 30,0 Wace setae aaa 6991 
Probatexoty sven cmt kee eave 6994 
ETOOL SOL y teutlet dis = typos eater 6993 
Requestsctor eri ys vi csreaeiee ee 6992 
OBJECT 
Of contracts—See Contracts. .7498-7502 
OBJECTIONS 
To offer of performance, waiver.. 7447 
OBLIGATIONS 
See also Contracts........... 7467-7580 
Abstinence from injury .......... 7573 
Accord “defined! >. ...5 0h eee ene 7456 
eff 6ct.'of ©, Si. Mego nn eee om 7457 
of liquidated debt ............. 7459 
ATiSOS, "DOVE incie-nis chee ree mee 7395 
Burden, how transferable......... 7413 
Classes !0d, aint) renee eee 7397 
Conditional, defined ............. 74006 
Kin ds Gf atm seyivcstieecste a one 7401 
Conditions 
concurrent, defined...) 7403 
involving forfeiture, construc- 

GION (alos stare' ae tac winieeeehn eae eae 7408 
precedent, defined: .:...4%-%. 4. 7402 
subsequent, defined -.: 52.50... 7404 

Contribution between joint parties, 

WHOLE rate, ors apapckcne tes dees ter ee 7399 

Covenants running with land..... 7416 
apportionment of covenants .... 7423 


what run when assigns are named 7420 
what run with land...7417, 7418, 7419 


Muhon are: bom ib veer erect eee 7421 
who are not bound by ........ 7422. 
Creditors, directions as to per 
LOrMANce ey alee weno ee 7427 
Deceit, things constituting ....... 7575 
trandalents'>.5 git aocae ene 7574 
honed ey OWING Se aes sonal aan k 7576 
Deimed oe Poh Cis a eee eee 7394 


Duty to abstain from injuring what 7573 
Duty to restore when wrongfully 


ACHUMITER Acie, Mins aan te ae 7577 
when deemed necessary ........ 7578 
Effect of directions by creditors... 7427 
Extinguished by offer of perform- 
ERMC ANU Eon ooh A aneh un fe 7431 
Extinguished by performance..... 7424 


General performance, how applied. 7430 
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OBLIGATIONS (Continued) 


General rules applicable.......... 7396 Performance 
How created and enforced ....... 7395 by one of several joint debtors. 7425 
Husband and wife—See Husband GSS emia) le Wille tee miele ters eltvere sun 7405 

andy Witee ted is ecnie as .e. 5782-5812 EXCUSE (is | VAC masse euainonrs let s> 7406, 7452 
Imposed) by laws. boi. 3.45.4 7573-7579 EXTING ULI OS manor nees «leis shatter ates 7424 
Impossible or unlawful conditions in accordance with ereditor’s di- 

OEM are Ale Gre ie wl sche slat. ».pa. a0 5G 7407 rections, effect, of 2.) 0... 7427 
Interpretation, how governed..... 7396 to one of joint creditors........ 7426 
Joint and several, when...... 7397, 7398 to one of joint debtors’......... 7426 
Liability for fraudulent deceit... 7574 Personal, not implied from lien.... 8231 
May be enforced notwithstanding Prevention of performance, effect 

INGVAy ahaa eee ante NB Ehosetopin ntti ceetog 8233 Ode Mem aiccageny a aie en a os Distsne eave ia 7453 
Money, obligation to pay, how ex- ratable portion of consideration, 

TAHA SR VUIESTSWEVOI a ea Al ates Fev ay GhOeENG ay oa 7446 PWANCTIN Mes tet ere Re Meese are Basta erate ats te 
Moral obligation as consideration. 7504 Refusal to accept performance, 
Mortgage not a personal ........ 8253 QMCECAM ea oh ete cleats olen Meters 7455 
Mutual, of husband and wife...... 5782 Release extinguishes, when ...... 7464 
Negligence, responsibility for .... 7579 certain claims not affected by .. 7465 
Non-negotiable instrument, trans- of joint debtor, effect .......... 7466 

fer by indorsement: .. oi... 5... 7415 Responsibility for negligence .... 7579 
Not arising from contract, measure Responsibility for wilful acts .... 7579 

OLs CAINS CSpieer eve?) «fai Weceseke le; a0 8686 Restoration of thing wrongfully 
Novation Me qUinedées ss «awit leith, 5015 a1 ake 577 

EMICOMPBAC Ta, Oeics core nee 7462 Rights arising, when transferable. 7414 
denned sec earns 7460 SAtiShactlonmaenned asl). eats 7458 
TROGOH TO Leroy Ree PAS osetanes. 7461 Selection, alternatives indivisible. 7411 
MORCISALOM OL Ries sitete se ss 7463 nullity of alternative .......... 7412 
Offer of part performance, effect.. 7432 right, how NOS Meche teres ncke Stee ees 7410 
Offer of performance who has right ............-.--. 7409 
ability and willingness essential. 7441 Several and joint obligations...... 
by whomimade i. Aso ia 7433 ween tee ee tenet e eee tenes 7397, 7398 
conditional offer, effect of ...... 7440 Specific performance not enforce- 
custody of thing offered........ 7449 able, when ......-.+-+++++++- 8729 
delay in performance, compensa- mhenmcompelledannam. «ce «setae 8714 
TION MALLETT wieras, stewie ecntatontys 7438 Tender of payment of money, de- 
effect of creditor’s retention of TOUS Sia) 9pWNK cide chook EboGo x 7446 
EHAN TSMR Ae Tee cee: 7451 Transfer of burden, when ........ 7413 
effect on accessories of obligation. 7450 Transfer of non-negotiable instru- 
extinguishes obligation, when... 7431 ment .....-. Sptttnes cesses 7415 
money, obligation to pay, when Written receipt, right of debtor to. 7445 
how extinguished ........... 7446 
objections to mode of offer..... 7447 Oe toa \ 
part performance of no effect.. 7432 Highway crossing by railroads for- 
pecuniary obligations, how extin- HON CUGL OMIM tet erede tells sfelte's/-it-ini"vrn! seats = 6595 
Wie ire uisiepcas | OCUUFANGE 

Pe URGE Gat es cas Pre aga Confers title when .............. 6817 

production of thing to be deliv- OFFENSES—See Criminal Offenses 
ered necessary, when ....... 7442 
things offered to be kept sep- OFFER 

BEAL OME aa «satel aera ety ae 2 7443 Of performance—See Obligations. 
title to thing offered .....:.... PADS ries Mth ars Meet Deiat s gla she ot veins. Gena gs 7431-7451 
to be made in good faith ...... 7439 
POMW HOM, WAC Meus cis cto ielere isto che ete 7434 OFFICERS : 
menor vader icin dhe eae wf 7436 Banks—See Banks and Banking... 
when no time fixed.......-.e00- 7437 (eee eee eee ee eee eens 6014-6109 
ay ett CREED dee ee ine a 7435 TUG Vee OMe ete store eta e elevates rete le y's 8391 
with compensation for delay.... 7438 
written receipt, right of debtor IR BO EEE eee SIO 

to wpe cece e eee ee eet ee ences 1445 OIL AND GAS 
Other obligations, where prescribed 7580 Liens on wells—See Liens....8375—-8377 
Part performance, effect of accept- Release of leases of record, proced- 

RNNGO.! ob e Gero cuore cum aho comedian 7459 Ay | oa ee ee PRN een 6902-6904. 
Partial performance, effect of..... 7428 
Payimentys denned’ ci: ceerces elec 7429 OMISSIONS 

application of general perform- From negotiable instruments, effect 8413 

ALC Ohta vrata al el ays Aisseoe eine er eae velo 7430 DTU ocertae Nie varcterayarett ss tenets cuans rats 7039 
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OPEN POLICY 


Defined Zeca \AIG06 9000 ooo onae 8116 
OPTIONS 

As to notice of delivery .......... 7915 

As to place of performance ...... 7435 

Of beneficiary on breach of trust.. 7897 

On confusion of goods .... 0.0.04. 6833 

Selection between alternatives ... 7409 
ORAL 

Agreements superseded by writing 7520 

Alteration oficontrach ass. ccs 7568 

Contracts, what may be .......... 7517 

Declarations may not vary auction- 

eer’ ss written notice wae). 7628 
Declarations may not vary contract 
ani WHItIng 7, 3G Wass awards as pete 7569 

NTITLCUpPatavie: willl lltenysteyaetarctets steeseetene 6980 

Representatives in insurance ..... 8093 

Transfers, when may be.......... 6841 
ORPHANS’ HOME 

Adoption of children from ....... 5867 
OVERDRAFTS 

By bank officers prohibited ....... 6055 
OWNERSHIP 

See Property ..6663-6665 and 6673-6721 

Products olithermind caer. cies 6806 


PARENT AND CHILD 


See also Guardian and Ward. .5868-5889 
Adoption of minor children—See 
A dOptionWigne =e ecieetete 5856-5867 
Child to support indigent parents, 
WiAOrss ns Rereraietese eis taker etal ver shoals 5853 
civil action to enforce duty..... 5855 
penalty for failure to support... 5854 
Compensation after majority of 


CUAL. Coase te eeeteieke « etece stole ere 5847 
Consent of parent to marriage, 
WHOM Po aautestoryeuc states sie ctales ate 5712 
Custody of child on annullment of 
MALLE SOL ans ees tats sa een ategs 5732 
Custody and earnings of child, who 
CLUE Oak Se ddotaok ood s 5834 
Custody and earnings of illegiti- 
aOR Sa Bgad ed adade od 6 5837 
Custody, when husband and wife 
HE PATAtC Mew remain eke nweE: 5835 
Duty to support and educate chil- 
ATO 5 2s iene ots Seessinmsters eters 5790, 5833 
property, Wablestoreacrene sree: 5790 
Exclusive control of children, ac- 
WLOMS: LOL Gicfats ta eumomstetera reno eustene 5836 
Husband not liable for support of 
wife’s children, when ........ 5846 
Illegitimate children, rights of in- 
IAEA! Sanaa oclsocosscoocds 7074 
right of mother to inherit ...... 7075 
Legitimacy 
Dryauvys LOINC PULL Carevrstereterstcueteno rere 5832 
NO Wis LT OVC Cie ers tetersveteie oparecteletarare 5832 


Legitimacy of children 
after dissolution of marriage ... 5831 
born before wedlock ......:1... 5852 


PARENT AND CHILD (Continued) 


Legitimacy of children (continued) 
boxnham wie dlockmveraserle eee tere 5830 
Necessaries, liability of parent for. 5844 
Parent not liable for support, when 5845 
not to control property of child. 5839 
Parent’s estate applied to support 

Of chuldigwieniee)-. erreur eer 5842 
Parental authority ceases, when... 5841 
Promise of child to pay for necessi- 

LLES Rpercke hict eee teri elaine nae oes 5843 
Reciprocal duties Of , nis. c.p erm 5843 
Relinquishment to*@hild of rights ..5848 
Remedy for parental abuse ....... 5840 
Right loft inheritances... setae 7073 

' Right of parent to determine resi- 

dence Ie iaieniie. o sees oot 5850 
Support of child, allowance for.... 5838 
Support of indigent parents, civil 

ACTION pfs CLARE eth ke a een 5855 
Wages of child, to whom paid .... 5849 
Who must support children ....... 5833 
Wife may obtain custody of child, 

WELCH Re teenies a siclensione SHGGOS SEN 5851 

PARTIES 
To 
action to foreclose Liens—See 
Liens 
COMETACE = Vinta ts no cin oles eens eee 7469 
contract, MINOTS,p.isem. «sae sare 5679 
contract, persons of unsound 

MUI. ahs vind tvegee Sie Weel eae eee 5676 

contract, third persons may en- 

Loree awhel ye aersandie eterna 7472 

PARTITION 

Of dominant tenement, how...... 6755 
PARTITION FENCES 

See sMenees’. caus asc es acts 6778-6782 
PARTNERSHIP 


Accounting, liability of partners 

LOR, Ogicle wiee-sirerem RES REE 7991 
Authority of individual partners.. 7997 
Authority not possessed by part- 


MLOT'S Grstuctivenes, Teka hateeeust ise remeies 7998 
Compensation for services to firm 
forbidden thst wse stennee eee 7992 
Confidential relationship ......... 7989 
Contracts restricting business of 
POtIPINeS “ParimMers. o..k iis wees 7561 
DON Cd) (Ntnceuhaitosta ashe etme re 7981 
Dissolution 
by change of name, when ...... 8013 
partial, how effected ........... 8010 
totaly how mettecteds ssn. are 8009 
parinerventatled sto wsa.- eter 8011 
termination, notice of ....... 8012 
Division of losses implied, when... 7986 
Porm ation, HOw & «vse sian ajceeb oie 7982 


General partnership 
acts in bad faith, when not bind- 


NE al eg ne key Corse ches (Oust he ME Sea 7999 
authority of partners ...... 7997, 7998 
certain authority not possessed.. 7998 


definedwtite weacad teak wee ee 7995 
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PARTNERSHIP (Continued) PARTNERSHIP (Continued) 


General partnership (continued) Partners (continued) 
dissolution renunciation of future profits, ex- 
partial, how effected ........ 8009 ONETALIONY'S a Seco ge veccus eels 
partner ventitledatOssc se. so. 8011 share in profits and losses ...... 
powers of partner after ...... 8014 trustees for each other, when... 
total, how effected .......... 8009 Partnership interest defined ...... 
Cuma tlOM AOL a cece stars et ssn 8008 Partnership property defined ..... 
eee in certain business for- ae Partnership property by presump- 
NII Cee CS ee a PROM PW WET a. erste ahs. nu, sia! tos bittode Sees 
engaging in certain business per- Property eompriges, what ..'.. sa... 
MUL CO deter. secrets als caer ate 8002 Bentinciatiou® of (future Retae 
fictitious name ome teS 
Pectieeata te he sled 8020 EOGUR OL avers «tla .ste taxa ote fore « 7993, 
pices Fee Shares in profits and losses equal. . 
copy of register as evidence... 8023 : NG oe 
individuals using, must file cer- Special partnerships Me hes 
Eiticatee eet sae 2 ee cence 8024 affidavits as to contribution to 
new certificate on change of le) GOCE ee ooo oon 
HN aN OST NYS)! Bectutionig poco Hin 8021 certificate, affidavit of publica- 
register to be kept) ........... 8022 TLOTME GONMennledan, onyeny. teeta. 
resmlattonl ob Use... ech += == 8019 ton bespublishediene s.n6cc aes « 
individual partner, authority of. 7997 certified statement, acknowledg- 
liability of partners, when ..... 8007 ment and recording ....... 
liability of COP WeMlod pos oceto a eate oe: 
ostensible partner ........... 8006 conduct of business under firm 
partners as agents .......... 8005 TaTede. Ce eee ee ok 
_ partners to third persons .... 8004 consists of what ............... 
liquidation, powers of partners dissolution, how, filing of notice. 
FEU GID *; a i Oaeemed eho o Eck ie 8014 formation, how and for what 
powers of partners in ........ 8017 MUL pO Cen anes whales te 
powers of partners to act..... 8018 Shera arinéraaiay sue amd be 
Wwiltomimlayractaie nes. svecwert see 8015 g ad ae y 
notice of termination, publica- See pMeEAN aLais © Hae i toon 
LENO, CHE Fides 3 aces Syptecienotb poten tate 8012 tea P , 8 
notice of termination by change hinds ei paeinets de eee keke “che 
OLAMIANIC WN. Me arr ik 6 eset dat uigtsy= 8013 liabilit te Poo eT Cae ea 
partner to account for profits... 8003 AEE (omen a CE ee 
powers of majority of partners... 7996 hg Eat Pak Ee” Pe a 
profits of individual partner .... 8000 liability of | 
who may act in liquidation of .. 8015 contributions of special part- 
THUG WER, WOE ENG ANE eno cgoweD One 8016 WIGHS) op bos Ope OO Epc Sloan ioc 
Good faith to be observed........ - 7990 ae ieee aoe pas 
Mining partnerships eee Pa eraet con 
contracts in writing binding, bile loans of money, power to make... 
Pepe SRS ek pi paren st 8050 new special partners, how admit- 
MN CLM rs one Gyee at chalet sto) ove oltre 
express agreements not neces: Mee rasdeiil complande 9th 
Bary sto COnstitube iad... 20. 8051 1g 
[ieIUROLEPANUNlE NS me icerrerer re aera: 8053 NO ea Ui UG Sab 
not dissolved by sale of partner’s powers of 
NURS 2: 0), (aaa ee ene Biro 8055 general partners ............ 
owners of majority of shares special partners ............. 
PO VOTUR al stciaie: sopeiaue oes. viele Soest 8059 special partners to loan money 
partnership property comprises, oom SEAS A meer Boi OF 
SWINE. Ga ceo Ao ma Onn oda > SIGd oc deco é DORE 
profits and losses, how shared .. 8052 result of withdrawing capital by 
purchaser takes subject to liens, special partner .......+.-.++5 
LLCS Ee 8056 special partners lable as agent, 
purchaser takes with notice of when iets neta sence fore sa RoHbiob 
Memenyhoi..n oe yre a tae. 12 8057 special partners may advise . 
Partner may require application of special partnership becomes gen- 
property to debts, when ..... 7987 eral, whem ...........++0000- 
Partner’s interest in property .... 7984 suits, power to conduct ........ 
Partners who may question existence.... 
good faith to be observed ...... 7990 withdrawal of capital forbidden, 
mutual liability to account..... 7991 WAL GIL pier sverene hetabe eit mcs vice oles ene wile 
no pay for service to firm....... 7992 PESUN tO Lis grve tetera ckareyeib 6 shaves 
renunciation, effect of ......... 7994 Mere Of: © so cise pete tac ck lett eke wie etesrarovere 
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PARTNERSHIP INTEREST 


Defined 1) ee eis Moet 6681 
PARTS 
Otscivily Codes wate needa Cee eee 5669 


PASSENGERS—See Carriage — See 
Common Carriers—See Rail- 
roads 


PATENTS 


From state, when may be recorded 6892 
From United States, when may be 


TECOTOCUMM gene eve cisierc caveat stee) nie oe 6892 
PAYMENT 
Application of general perform- 
ance Now s¢ acs sk eee ciemrets oe 7430 
Hifses, asyperrormancee)i... sf sia 7429 
For subscribed capital stock—See 
Corporations “.newee tee 5967-5970 
Guaranty “olen css cement ocrie 8182 
Offer of, when stops running of in- 
VORIG mgotGoaousloss oad enon s 7450 


Right of debtor to prefer creditors 8601 
To satisfy statute of frauds under 
sale of personal property..... 


PENAL DAMAGES 
See Damages si acs cawise ces 8694-8698 


PENALTIES—See Criminal Offenses 


PERFORMANCE 
See Obligations 
See Specific Performance .. 


7591 


... 7424-7455, 7405, 7406 
. 8714-8725 


Contracts, time ot 275.5 stcleveee oceraiece 7548 

Exonerates surety, when ......... 8200 

Liability of guarantor of ........ 8182 
PERISHABLE PROPERTY 

Carrierjmay sell, whem. jacsctete cels 7874 

Depositary may sell, when and how 7652 
PERPETUITIES 

REM ASAIN ae vsehais el etereic oterenets 6705, 6706 
PERSONAL INJURIES 

Liability of railroads for..... 6605-6608 


PERSONAL PROPERTY—See main 
title Property, subtitle per- 
sonal property, for main treat- 
ment of subject 


Contracts for purchase or sale, 
wren: |: Vai lig eee vere erent ars 7591 
manufacturing contracts, when 
EXCOP TOA Pshehaecs sis a atae wim etait 7592 
Damages for 
breach of agreements concern-. 
ing—See Damages ...... 8674-8683 
CONVELSION) OF a over sien 8689, 8690 
lienor for colwersion .......... 8691 
DB Yeh (Ve %s ew RR rR Mec ert hs he Sa hew cy oi 6672 
Hiring of—See Hiring ...... 7751-7755 
Law Soverning ie 0c. ean scien os 6803 


Lien of persons performing service 
on—See Agister .........8383-8386 
Lien! of ‘seller is9.50).caree setae 8381 


PERSONAL PROPERTY (Con- 


tinued) 
Specific relief for possession of— 
See Specific Relief ...... 8712, 8713 
PERSONAL RELATIONS 
MAPTtO Ee Fda s s.r crcth w cperUn ge ie eteteraee 5695 
PROLOGhHOR Ot es oh eiomane sme aan 5693 
Richtssforbidy whats eeemis eres 5693 
PERSONAL RIGHTS 
General, definedily as .4 eerie 5688 
Protection Ob aesUreds aoe asa 5688 
PERSONS 
ASOATUS get hmarse chetrte atte ae steele 5673 
Civil liability of minors .......... 5686 
MOTE Ses ina: 2 9 ae ere ee ee 5673 
Of unsound mind 
appointment of guardian for 
Beet Senate ete eeacice aR are torre 5875, 5876 
CANNOL CONLLAGH. v.11 4,-1s ite cee le 7469 
‘cannot disaffirm contract, when. 5681 
detined 1.5 Wis, san Crane ere tenets 5676 
POSCISSION, DY <2 cur ec aes ee 5684 
Powers of persons of adjudged in- | 

CAPACTCY Ais se cine ee eee 5685 

certificate from physician in in- 

EMAC Yeh Mithin Gay ois Sotacioe He C 5685 
Rights Of ios ask oe eke ie eae 5688 
Unborn velildrénn’-. oe kee ee 5675 
Without understanding, liability of 5683 

PETROLEUM—See Oil and Gas 
PHRASES—See Words and Phrases 
PIPE-LINES 
Labor and materialmen’s lien on— 
SeovLaens ee eee ee 8375-8377 
PLACE 
Ran of, when governs ........... 7537 
delivery of thing sold 2 0.vhs... 7601 
payment, omissions from nego- 
tiable instrument ............ 8413 
POLwormance mc... oe eee 7437 
PLEDGE 
Contract deemed pledge, when .... 8293 
Defined: ("iF et. cas: Avene ate 8292 
Delivery essential to validity .... 8294 
Foreclosure by pledgee, when .... 8317 
For obligations to third persons .. 8298 


Gratuitous pledge-holder, duties of 8304 


Inerease pledged 23..02. 0. aca ae 8295 
Lienor. may pledge, how ......... 8296 
Misrepresentation by debtor, effect 

OT. Aye cthers| 5 kel so ore bane wegen 8305 

Notice of sale, waiver of ......... 8309 

Pledgee and pledge holder, obliga- 
TONS ROL Urhe: coat sae ep eee 8303 

Pledgee cannot purchase pledged 

Property Miche t et oe. siete ee 8316 
may foreclose right of redemp- 

CLOW Wiis it tee ck Sth Cee eek oe 8317 
may retain, when’ [Ji.4 sa. sea' ae 8315 
misyagell Nyy hens ise.) vee eee 8306 
sale of securities, when......... 8312 
to demand performance, when... 8307: 
to: give notice of sale 054 2... 8308 
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PLEDGE (Continued) 


Pledge-holder defined ............ 8299 
enforcement Of rights ......... 8302 
ODM Saonist Ol tran acsie’s esl stereherets 8301 

Pledge-lender defined ............ 8298 


may withdraw property, when.. 8300 
Real owner cannot defeat apparent 


ONUMOH mrpIhelgts steric .velen lon che ae e 8297 
Sale on demand of pledgor....... 8313 
Sale to be by auction: ........ 0... 8311 
Surplus, to whom paid .......... 8314 
Wiel Ver eOL CEMA yspsvere aya ats sis ister 8310 
POLICIES 
Net value of life insurance policies, 
state auditor to ascertain..... 6261 


Of insurance—See Insurance. .8106—8120 


POLITICAL CONTRIBUTIONS 
Life insurance companies prohib- 


rit@ Chameechateiets, cl'e/slerojecsite sefusete avs: 21s 6285 
POLYGAMY 
Marriage void, when ............ 5705 
POSSESSION 
Change of, necessary on sale of per- 
COMPMTNE, Sibomyens neoas Utero 04: 
Lien dependent on 
DOISCOLS epeeerohe, sheushelsirisiets teste ote raisl ss 8383 
AG ANCLMMINES SOIR ASSO ga onaode 8391 
[SAINI Goma poe anon coe nko 8388 
PACEONS geet nce a eicace shire droueceus enema 8387 
TMI LET, OL ASML sas ¢ onevee elaicielete = 8389 
THAGeM ads SCAMIATIG f is)s1 oe etal sie 8390 
(ORCI a Secu Gob sGnotononceoe 8294 
seller of personalty ............ 8381 
workmen on personal property.. 8383 
Lien independent of, purchaser of 
GENIN? Gag daBtida oun Some GOCE 8382 
POSSIBILITY 
Not subject to transfer .......... 6838 
POSTHUMOUS CHILDREN 
Birth of, defeats future contingent 
CRUEL OSM ere esis, chent oc oehe te shee 6716 
Inheritance, deemed living at death 
ORE PALOON pete ette an 1e gia ale ce< + ms 7087 
when future interest limited to 
SIMBOER IO IS ec, Caro yg Bone Bao.o ¢omio’ 6694 
AOL MOREE ore loads) aye ole’ mecacase Se x 7038 
TERE AVES ORE TAS elegy bad: SU ni OHS Oke 5 On0.L 6694 
when omitted from will ........ 7008 
POWERS 
In relation to real property—See 
TROP CEL Vaile fe Masevaree: Srazelstacs ofc 6798-6802 
Minorecannot delegate.:........-. 5678 
ORSCORMONALLONG! /yelate ete alolele «na ici 5994 
Of minors to contract ....../..... 5679 
Persons without understanding to 
COULDA TM sate leliatete steer nila fel an- 5683 
To revoke instrument, effect of res- 
CLVGLDLOMO le Mayeiststetare ar etet 6941, 6942 
POWERS OF ATTORNEY 
By married women, acknowledg- 
TAM OF EE Mag Baek Oe ROIS 6862 
Execution of instrument under.... 6863 


POWERS OF ATTORNEY (Con- 


tinued) 
Form of, to execute mortgage..... 8258 
EVOS Wiper Civ OLCO Cm spp svedeystele foverstel hove inlet 6937 
PREFERENCE 
Common carriers may give, when.. 7849 
DOM UO! SUV Chae ae ey che, vhs Bao e 7848 
Debtor may give to creditor ...... 8601 
PREMIUMS 
SC Om UIST ACO saina rere iter. c iekohte 8131-8137 
PRESCRIPTION 
EUG eC OmtCrT CCAD VE sels, alee cre cr alecets 6818 
PRESENTMENT 
Negotiable instruments—See Nego- 
tiable Instruments Law . .8477—8495 
PRESUMPTIONS 
Adequacy of damages as relief.... 8717 


As to 
conveyance of fee simple ...... 6866 
damages for breach of contract. 7557 


date of delivery of eonveyance.. 6844 
equitable intent of parties in 
MAKINO COM LEAC OR) .\asiaes she ae 8727 
fraudulent conveyances ........ 8604 
PILLS) Calisa MOPFbIS nes). close «cre ne 6886 
hiring of ‘servants e202... 7795-7797 
loss unexplained by depositary.. 7653 
PavieMershyp = PROPELUY wie aera seks 7988 
under influence of trustee ...... 7895 


value of conversion of personalty 8699 


TMG ORCONCASCS meus aracsiute el siolcsatev cts ts 5763 
PTO UGA serbian re tanelataele SAGs afere eed 5764: 
Of consideration, by written in- 
SUIMILOM Upere cantereteaiecnctolehe it a cic) ake 7512 
in negotiable instrument ...... 8431 
Of contract from retaining bene- 
PUES Sette Fae n ines eta fepevasei a Sosa 7428 
Of legitimacy of children ........ 5831 
Wy HOMEY CISD Ib Gt vara stare elie, <a> 5832 
Renewal of release from holding 
ONHENS, sss ole Oo cholo Eno aOe aE 7745 
PREVENTIVE RELIEF 
Ga vierieO WwW geet wotdere sy. cpslaisieke eh stave: 8709 
Gira Ged elo rtne betel ohare i delle (otst'es averans 8736 
REMUS G. ee NG Walters saa elena varie sel « 8737 
PRICE 
WOURTAOND Oak s eels On rele ks Gs 7581 
Payment, when to be made....... 7622 
When agent may receive ..... 7955, 7956 
PRIESTS 
May solemnize marriage ......... 5710 
PRINCIPAL 
‘ Acceptance waives interest ...... 8665 
Incident passes by transfer of .... 6857 
Name to be subscribed by attorney 
IMU PLC tr Mar tiarccher erst Seka ncie as, a she 863 
PRINCIPAL AND AGENT 
SeeeA Geney we ah bia srcla sists tiets e's 7928-7980 
PRINCIPAL AND SURETY 
SOM SULOby Steck srs cle tres alele 8195-8209 
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PROOF (Continued) 


Of will to be made within four 
years of conveyance good .... 7058 


PROPERTY 


PRIORITY 
Dependent upon record .......... 6935 
f 
VOI w.staieiss shistetatie  eisve eietelnierertre rete 8235 
mortgages for purchase price of 
Peal [ESLALO: nla lelepctelstejetarstove tele or 8236 
water rights..... aceom dco dan + (098 


Wages—See Wages 
PRIVATE BANKS 


See Banks and Banking ..... 6095-6107 
PRIVATE CORPORATIONS 

See! Corporationsaecs ails siete 5900-6012 

Dehined Ver sccsiteasen: cas be seis eins 5901 

Ow LOLMCd ire citer oie tater teteretetens 5902 

Purposes for which organized .... 5903 
PRIVATE NUISANCE 

Defined > Bees satis we nas sie woes wsoes 8644 
PRIVATE WRITINGS 

Ownership in whom vested ....... 6811 

Publication against will of writer. 6811 
PRIVILEGED COMMUNICATIONS 

Defined Pitas stacesiecevjareretetels sverstenetateters 5692 


PROBATE PROCEEDINGS 
Debts, estate how resorted to for 


DAV MLCMt EOL eepelerepeeletaie siete 7052, 
Inventory of property, first legatee 
EONGTVes LO) SCCOMC select ot 
Proof of will necessary within four 
ViGATS Wocth's. 45.2102 ald etaie ay cariatshe 
PROCESS 
Service on ; 
foreign accident insurance com- 
HERAT GS MVoei aru MRGodsn aya 
foreign assessment life insurance 
COMPANIES ...2s.seesece + owe 
foreign corporations .......... 
foreign insurance companies .. 


foreign life insurance companies 
foreign surety companies...6212, 
fraternal benefit societies ...... 


PRODUCTS OF THE MIND 
See Authorship 


PROFITS 
Banks, how calculated .........-. 


PROMISE—See Contracts—See Obli- 
gations 


PROMISE OF MARRIAGE 
Chastity essential to ...........- 
Damage for breach .........%..-- 
When must be in writing ........ 


PROMISSORY NOTES 
See Negotiable Instruments Law.. 


7053 


7058 


6266 
6213 
6322 


Paine istece cadiate HeteRe teeters 8591-8596 
For stock subscriptions .......... 5968 
defenses in actions on ......... 5969 


PROOF—See also Acknowledgment 
Of execution of unacknowledged 
instruments—See Instruments 


ABER SAA ASS rye pote cu 6920-6933 
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The subject of Deeds, Conveyances, 
Grants and Transfers of Prop- 
erty is. treated under the head 
of Conveyances 


Absolute ownership defined ...... 6676 
Accession by union, duty of princi- 
Pal O WMT iets elon e een 6826: 


principal part, what deemed. 6827, 6828. 
Accession on uniting materials ... 6829 
duty on admixture of materials. 6831 
duty when materials are insepa- 
Table dete vijgteltecate oecretes 6830: 
owner may elect between thing 
Ca CWC Reranch Pama mae o CO a< 6833. 
principal part, what deemed.... 
eA PNR Bene nota HP Seeds CG 6827, 6828: 
wilful trespassers not included.. 6832: 
wrongdoer liable in damages.... 6834. 
Accumulations, when void ....... 6710: 
Accumulations of income 
application, to support of minor. 6713. 


other directions, when void .... 6712 
Willen all OWe Cs ya tai rctennrete ter 6711 
Acquitedsehow ae-1¢ asta nse 6816: 
by POCcCupancy a. etme tere 6817 


by prescription 
Agricultural land, grants and 


leases;ewihen evoidge coe 6707 
Alienation, future interests  sus- 
pPeudine “vod. yates ae 6706: 
power, how long suspended ..... 6705 
Alluvion, ownership of land formed 
Ayal EN. SSLANS egahite, eee ee 6820: 
Animals, property 1. sesee. et 6664, 6665 
Application of classifications of in- 
LETESES x. cys tupey Acton sions eee te 6698 
of income to support of minors, 
Wiens Ft tates Rreeaa eines 6713 
Appurtenances to land defined .... 6671 


Assignments for benefit of credi- 


tors—See Assignments for 

Benefits of Creditors ....8612-864E 
Banks of rivers, removal of ...... 6821 
Birth of posthumous child, effect 

On LULUTe! INLerestics.. sme sane 6716: 


Boundaries—See Boundaries. .6771, 6772. 
Bulk sales act—See Bulk Sales.8607—861E 


Chattel mortgages — See Mort- 
PAP OS pire onereaeneyate iapeto cay oats 8275-8291 
Children, parent not to contrel.... 5839 
City lots, leases, when void....... 6708 
Conditions 
Telnds Ot Metre caste american 6701 
pretedent  detined stig. 6 ee oe 6701 
precedent, whempyoldie: .ceumere 6702: 
restraining alienation, when 
WOLG pp tteete « sists cian stdbaiencuty aia 6704 
restraining marriage, when void. 6703 
subsequent, defined ............ 6701 
Contingent interests defined ...... 6691 


Corporate property—procedure for 
sale, ete.—See Corporations... 
PaO mo. ho Monin oinicta dood no 6.5 6004-6007 
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PROPERTY (Continued) 
Corporations—Limitation on hold- 


ING PNY een eg cs Vea 5909-6002 
Creation of limitation, time of.... 6721 
Detined eee ence gat: ae eee 6663 


Delivery to grantee is absolute.... 6845 
Disposition of income, how goy- 


CUITC CEMouateions vere Mini eettaeds eke ae 6709 
Dominant and servient tenements, 
LGUUIEBCL Tog Ye arch e aa cocina ohm a's) ote 6751 


Dower rights—See Dower ....5813-5829 
Easements 
actions by owner of. servient 


enenientimese ai). eras cue kee eee 6758 
actions by owner or occupant of 
dominant tenement .......... 6757 
rights of owner of future estate. 6756 
Fences—See Fences ......... 6777-6782 
Finder, obligations of—See Find- 
LIU ape seta Cao oe Lieut ones coho. a 7685-7700 
AP TSbuUT OS aL ehHNed wince se festibe + arate 6669 
ALEACMEUMLOMIMAN CS Er splits cle cae 6670 
ownership, in whom vested .... 6819 
TEmMo wale bv CCMA NG.) sherri o's he's 6825 
Fraudulent transfers of—See Fraud- 
ulent Transfers ......... 8603-8606 
Future interests 
CIASSIWG Capea te aa ta ote he ve 6689 
ereation of two or more ....... 6692 
effect of happening of contin- 
(XENMONA bcd «. GG b RODRIG Cin ENO E, 6719 
entitles owner to what ......... 6686 
Howe @ekGaneds Wea. «sista ns 6716, 6717 
NO Wan tLansrervedy soci scnacie ote 6695 
Ain d suo Ete rae cons oles Ao hee 6689 
LIDGE BORON GES,» 5 gintay Bed treme D Boe 6694 
11 O Gee v OUGmavy ale mryet Pieters Setiys: of 6693 


posthumous children may take.. 6694 
suspending power of alienation 


ViOdU Rr eer aleve, crercneteteisterate era: 6706 
Wihemndet cated mene spent carceraccets 6716 
when not defeated......... 6718, 6719 
WVineial. GeO CMVANCL SAGO oad ne bdo 6699 

Gifts—See Gifts ...3......:. 6882-6889 
Ceol es ac.ceeapocomada ton 6664, 6813 
GRAM SOT HOT Ma teusla ccicteiee wisio eres = 6814 
Grants 
after acquired title passes ...... 6867 


attorney in fact, executes how.. 6863 
attornment of tenant, when un- 


WGCCSSAAW alte oral ovig AeVeletstevaise + safe 6872 
boundary of highway passes 

WDE gett clerc aye feo ee tases 6873 
by married women to be acknowl- 

GCOS Milward tay. sitteveciclatend are co sue 6861 


by owner for life or for years... 6869 
change of name of former owner 6864 


eonclusiveness Of ......00..00e 6868 
FELCIIINCG MA Cw Ps « ertralaye a eterna ele ste sees 6842 
delivery im ESCrow ........ 0... 6846 


delivery to grantee is absolute.. 6845 
delivery, when deemed construct- 


Rigs ao ie EO, ae ga RE 6848 
easements pass with property .. 6865 
effective on delivery ........... 6843 
encumbrances, embrace what ... 6875 
fee simple presumed to pass, 

VAM GMD a mraifetercccriofauarcrcteratere a ceiel ste! erate 6866 


PROPERTY (Continued) 


Grants (continued) 
form of grant of real estate .... 6860 
heirs and issues, meaning in cer- 


CoinrreMiannd CLs teteriely ice <1 6854 
how far conclusive on purchaser 6868 
IMO yO OLENA! sein 6 ee OwIAsao 6 6849 
implied covenants in grant .... 6874 
ADNCACETI SN da clatermeucneratere eerie ata. ee 6857 


interpretation against grantor .. 6852 
irreconciliable provisions, how 


COWS ETUC Cetera temene seer es 6853 
limitations, how controlled ..... 6850 
lineal and collateral warranties 

AN OOUNSING Ole Te actos minlosiciy Moitcciat 6876 
may inure to benefit of stranger. 6858 
on conditions precedent ........ ‘6871 
on conditions subsequent ...... 6870 
power of attorney by married 

woman acknowledged........ 6862 
presumed delivered at date ..... 6844 
real property, how transferred... 6859 
recitals, when resorted to ...... 6851 
recording of—See Recording 

(QO EW ENIMKN 6 6.0 choos bo sic 6890-6904 
redelivery to grantor, effect .... 6847 
subsequently-acquired title passes 6867 
Wien title PASSO etc qelera salvo oars 6856 
when in favor of grantee ...... 6852 


words of inheritance unnecessary 6855 
Homesteads—See Homesteads. 6945-6973 
Hotels, liability for—See Deposit. . 


b odes & 6 Goi Caso cebu hc OOO 7673-7683 
PLO Weare Oty wat sesk kate lara cay fa ele wt 6816 
Husband and wife may alter rela- 

PIONS wCOMCO DMO Meteor 5787 
Husband and wife may hold, how. 5789 
Algaloyaayes “ClesibaKeXOh) — Ba ae tees cermemn oo 6720 

accumulations, how directed.... 6711 
Income of, includes what ........ 6720 
disposition of, how governed.... 6709 
HNerease, OWwMership OL. .~ ses oss - 6714 
Interests classified as to time..... 6684 
Interests in common defined...... 6682 
iW HUGE Game OMe oveneherena te esc) bicrete avcveloisieters 6683 


Interests in real property 
application to personal property 6698 


DVET CUCLASSTEC Morera stale sexe there 6) e 6697 
TD WHALE CONBISES 8 oicis ii in Seals hs 6664. 
Islands, ownership in navigable 

SERCAMISM vate ciet Meio cele sre sapere 6822 
ownership in unnavigable 
SURE E TAS * Sth oes bin Bins ao ena nO Ore 6823 
ownership when formed by divi- 
SIOMMOLSUTCAMS) Readelacrae ese s.cNe 6824 
Joint interests defined ........... 6680 
TRGTUSNG ItnCOHE | cy vieg G's OEM) DOr ARC eRe 6666 
Kindsrof owmership: 2.4.x ones « 6675 
Land 
appurtenances to, when ........ 6671 


boundaries—See Boundaries. 6770-6775 
covenants running with— See 


Oblicationsiind. se ex dene 7416-7423 
CMeRMEAM ire ahs yals chen cscs wate 6668 
leases of agricultural land and 

city lots, when void...... 6707, 6708 
right of owner to use of ........ 6770 


Leases—See Landlord and Tenant 
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PROPERTY (Continued) 


Liens’ on—See Liens ......... 8318-8400 
Limitations, when deemed created. 6721 
Limited interest, duration ....... 6688 
Loans—See Loans .......... 7702-7729 
Lost property, how disposed of— 

Seo HEM AW Oy Perya dts creel 7685-7700 
Mere possibility not an interest.. 6696 
Mortgages—See Mortgages... 8246-8291 
Occupancy, title conferred by .... 6817 
QE EG” SEALOs, < vice ho aletaioleve ste sece teuntere 6674 
Ownership 

absolute, when! i. 25s stisns serene 6676 
all property subject to ......... 6673 
Aefinied = seis Lewin lestenstetheeaie rok 6663 
AT WHOM set AG ia tise dt Gaels oka ae 6663 
Kinds OE eek ak ttn tole ns 6678, 6679 
MAY, CRASL wwilen paerenieLaehe acne 6664 
of income in suspension of aliena- 

PLOTS. plated piteyeo mn plaicisinets 6715 
OLAINCLEZSS Ce a4 iliedaties oppo 6714 
Qualified. wihien oof). ci sc emees nn 6677 
several ownership, kinds of..... 6679 
several ownership, when ....... 6678 
SEALE MINA. OWdll ven yer a oaoterek: (eraiiekels 6673 

Partnership interest defined ...,.. 6681 
Partnership property, regulation of 

—See Partnership ....... 7983-7992 
Perishable property, depositary may 

BOLL wi OM Maleate minteiiecelsreteatere 7652 
Perpetual intérest, duration ...... 6687 
Personal property 

buyer acquires better title than 

seller; whem ) i%, okieee ne meters 6881 
by what law governed ......... 6803 
conditional sales contracts, filing 

ON ine 5 Rhee cmerc acre Go ctqoloneus 6 7594 

ah itelcp chee kis ees Solon ae oo Ab or 7595 

TEleASenat ao slew. aeisiaeie saverenereetere 7596 

sale on default of vendee . 7597 
contracts for purchase or sale, 

When’) Valid greenery yeirteels 

manufacturing contracts, when 
OX CEPT) Srevererele, jal seer shores) etatte 7592 

damages for breach of agreements 

concerning—See Damages. 8674-8683 


damages for conversion... .8689, 


damages for lienor for conver- 


8690 


SLO ererae cans aie she eters eel eens 8691 
Cefine dy viss 2d hts) siaioievered seoerctte openers 6672 
gifts—See Gifts .......... 6882-6889 
hiring of—See Hiring .:... 7751-7755 
interest in existing trusts, how 

LPANSLELT CC Myeltomyterckedehete ats 6877 
lienvotree lenin... ltarenssteters cicleten: 8381 
sales of—See Sales ........ 7581-7631 
specific relief for possession of— 

See Specific Relief ...... 8712, 8713 
thing in action defined.....-... 6804. 

transfer by OWCL sc) cr sissy: 6805 
title on sales passes, when...... 6879 
transfer by sale, how regulated. 6878 
transfer generally—See Convey- 

AH COSM ee evens giclee Recaps sate 6877-6889 
Pledge of—See Pledge ...... 8292-8317 
Possibility not an interest ....... 6696 

not transferable, when......... 6838 
Power of alienation, suspension of. 6705 
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Prescription, title conferred by... 6818 

Present interest entitles owner to 
WRAL aioe «Male crv cic ete nace rst sree 6685 

Private writings, property of whom 6811 


Products of the mind—See Author- 

SHEP P ooctewen oes eee reece 6806-6810 
Qualified ownership defined ...... 6677 
Railroads, conditional sales and 

leases of—See Railroads. .6533-6539 
Real and personal, division into 
Real property 

agreements for sale—See Sale.. 
SSNs see pehekas sistas peyae 7588-7590 
When, -Valid 34 Syne ncacreee 7593 
attorney in fact, executes how.. 6863 
boundaries—See Boundaries. 6771-6775 


by what laws governed ........ 6722 
chattel mortgages defined ...... 6727 
Comprises “wWHhat.t:. \Ce ces ee 6667 
construction of certain remain- 
Mer Sth iis Races attests Ronee 6742 
contingent remainders in fee, 
conditions of creation ..... 6734 
ROW? Created make v artic eer 6735 
contingent remainder of term of 
VOOTS TR oes Wat octtn agar on Ne 6738 
contracts for sale in writing, 
WHEN A Waicterssrs tole cretene ie oats 7519, 7593 
covenants, apportionment of... 7423 
for benefit of property ...... 7418 
for payment run with land, 
WIEN Efe iets ks Weis eBaseta temeae at RE 7419 
Forntiot wh | Suuranmes, pera 7590: 
Tunning with land ...... 7416, 7417 
to (payerent eve iieieleateeeya sie 7419 
usual, include what ......... 7589 
what run with land, when as- 
sions Named. eee ee 7420 
who are bound by ...... 7421, 7422 
conveyance, effect of omitting 
UE UST Ra Sica oretars se ooh tie eve eetaeu ae 6795 
conveyance to be recorded or 
NOIdp whens ceil a dabei Or ed 6935 


damages for breach of agree- 
ment to convey or buy.8672, 8673 


for holding over hese 8688 
for wrongful occupanecy...... 8687 
deed, statutory form of ........ 6860 
défined ™. 1255.30). (ss tenn 6668 
dower, rights in—See Dower.. 
lactis oe ao kobaaeic? 5813-5828 
duties of tenant for life........ 6776 
easements—See also Servitudes. 
Salaiolouess siete we itial am ba Sisko tnige 6749-6759 
easements pass with .......... 6865 
estates, classification of........ 6723 
‘how transferred. vy sci... ineicen 6859 
of freehold * defined)... ....a.: 6727 
tail abolisheden sic... ese 6725 
express trusts, for what purpose 
Crea vedi attain is . we svcrsa isles 6787 
interest remaining in grantor. 6793 
fee simple, when “05. 20.4 wsteo's 6724 
passes by grant, when........ 6866 
fee tail and fee simple, when... 6725 
fences—See Fences-........ 6777-6782 


— 
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Real property (continued) 


PROPERTY (Continued) 
Real property (continued) 


POTNE + OL US Ceisiw can wats trai cat's Bd i 2 OS00 TEMAMGersy CeAnede. sits save ste ers/0 6731 
freeholds defined .......... 6727, 6728 future and contingent estates, 
future estates, effect of power of WOW Cre aed awrite step cicirs yas 6735 
appointment Gievoretotaremeyatare Cesta 6743 remedies of lessor against as- 
Gwe d gistciscom area t ere ae 6729 STOMECIONIIGESCCL entree eae 6764. 
grants by married women to be rent dependent on life, recovery. 6767 
BEKO WED OC .50)s xis, cscuatelolese 6861 rent on leases for life, how re- 
powers of attorney .......... 6862 Covered 1... eee e reece eeees 6766 
heirs of tenant for life to take reversions defined Sale eau tetietrars, 3 6730 
as purchasers, when.......... 6741 reversioners, maintenance of ac- 
hiring, conditions governing—See ee 7 Seas eels oe ca 6768 
iii = Gin avec: 7741-7750 emo ay oc) Gr am ries 
ore eee Saale MM Tea 6786 rights of lessees and assignees.. 6765 
inelados! ea Eta i ok POPU Ae 6667 rights of owner vette eee eee 6770 
judgment for ‘possession of ee income, who entitled to...... 6715 
ENGIS) GO Wars as Tolal aobabete seatel otteaeens 8711 Ree ep RO NOE PEO PCHEy (2! = wee 
Bintis nod 6666 rights Oteteuen te POralae wauelet ete 6760 
ied hefined Beaty Sey he AL 6668 rights of tenant for years. .6761, 6762 
lagseariana divwdsacunt ae Peace servitudes—See _servitudes. 6749-6759 
right to ve P ” 6773 AREER net title passes, ae 
ESAS Ue ane ith ee pa ea At an WED Papert Suey odd etree ths anak 
ein i eters tt ae ly 8378 ee earn estates for life, limi- bee 
ante hh pean eae ey Ae heel PU DOUM Miele olen! sols tellotahelsl atcucts ile 
Soy earons an holley by, aaa 6040 summary proceedings for posses- 
Alc cI OO oui 6 cipaote : : Nive 
life insurance companies ..... 6270 - Soy Bow ee rae T SOL ie elaa 6ie7 
tock and mutual companies.... 6142 Gap ersron sok “abenation yor /trush)6133 
Pika ae P ; suspension of ownership, limita- 
limitation on purchase by insur- CVOMSE terse oer as nels ole aise 6732 
_ ance COTPOLALLONS 2s... Stee 6142 tenancy at will, termination by 
line-trees, common ownership of. 6775 MOPIEE WG eine eens sardon 1 OR, 6744 
notice not necessary to maintain termination of tenancy, how ef- 
action, when ..........++.-. 6748 Perhaaae Riiicu lsd 6744-6748 
notice, termination of tenancy by. 6744 terms of lease, change by notice. 6769 
obligation of coterminous own- title deeds, property of whom... 6815 
Gis! ane SoSabnnebotosh bones 6777 transfer by beneficiary of inter- 
partition fences est in trust forbidden ....... 6794 
duty of adjacent owners to treble rent for failure to quit, 
MEMO, Coo unas doen diodfocl 6778 AOKI We, 2h ace 8694 
how! maimtainied. jhe... 6 ee 6779 wilful holding over, when..... 8695 
MOFIGES COUT OPALY foustctstele statetere ets 6782 trees, right of ownership....... 6774 
when built at owner’s expense. 6782 UM soTshy WIGHT) e's tia eee aeRen ce ESAS 6775 
WV ME TUT ODLO VEC vis'ejeehsl eyslale ta evens c 6781 trust property, title of grantor. 6792 
PowermdelimitiomsO£ (2). %).)5)0 0614 «6 6798 trustees, estate ceases, when.... 6797 
of appointment, effect of..... 6743 of express trusts to take whole 
powers, execution by married COURT OI rity cules ed waste: Mates EmOloU 
WVOUMGMIM sirolaliecs oPei or suehes enaize 6800, 6801 trusts 
MOV LCRECUUCC ct epetesel aie aces aoa ious 6802 effect of omitting in convey- 
WDOMMN Avie CXECULE t 7 ra10 relele cick. 6799 ALC CMe Nose oyecteebal wie cslev'g is) els eras 6795 
presumption as to breach of for what purpose created..... 6787 
agreement concerning ....... 8717 MUSE Se MMe WEITIN Ossi) cero 6784 
profits of land, when liable to result from transfer, when.... 6785 
CLAGILOLS puree ths s)he atereretory = 6788 resulting, cannot affect pur- 
record of, to whom notice ...... 6934 _chasers, when ....... tte eee 6786 
recording copies in another rights of author to devise.... 6791 
COMA ste kod bento ate 6934 sale by trustees, when void... 6796 
recording of—See Recording Con- uses and trust may exist, when.. 6783 
veyances usual covenants include what.. 7589 
re-entry on, how made ......... 6746 vested powers, by whom executed 6789 
remainder, heirs of tenant for water boundaries, extent of.. 6771 
life to take as purchaser Remainders—See Remainders 
HOGI Sein acorns Gros reo e 6741 Right of re-entry transferable .... 6839 
OLVERUALCS LOT LLG) diste.<bieis cele, 0 6739 Rights of owner of land......... 6770 
upon contingency ..........- 6740 Sale of—See Sale 
upon successive estates for life 6737 Separate property of wife........ 5792 
PV IUOTIN VUE inlahorsl aid bese severe wpe 6726 when liable for debts of husband 5799 


927 


INDEX TO CIVIL CODE. 


PROPERTY (Continued) 


Servitudes 

action by owner in dominant 
Lenlerien th ype -nrerave erate eee 6756 
of servient tenement......... 6758 
by ‘whom jereated), 2 LER. ee, 6752 
by! swhom *held fire eee 6753 
designation of estates .......2. 6751 
easements, how apportioned.... 6755 
enumeration, Of iis.lccaee o, vce 6749 
OXTONG, COL Tice. tatters eh are 6754 
how ‘extinguished %..4..4. 02.0. 6759 

not attached to land, when 
OTANTE Mee emer sere eat kes 6750 


right of owner of future estate. 6756 


Several ownership defined ....... 6678 
Shares of stock in corporations— 

See Corporations ........ 5952-5972 
Sole or several ownership........ 6678 
State may hold Soh iiic. souk eek 6673 

propertymowmed (yeaa. «cteecie cies 6674 
Storage of—See Storage...... 7660-7672 
Subadjacént wsupportias: seek ces 6773 


Subsequently-acquired title passes. 6867 
Succession to—See Succession. 7071-7092 
Sudden removal of banks by rivers 6821 
Suspension of power of alienation, 

when 6705 
Suspension, who entitled to income. 6715 
Tenants and tenancy—See Land- 

lord and Tenant 


Things in action defined.......... 6804 
passage of survivorship ........ 6805 
tran ser ote nck cee ioe ee 6805 


Time of enjoyment, how computed 6700 
Title deeds, property of whom.... 6815 
Trade-marks and signs, property in 6812 
Transfer by owner ousted of pos- 


ROsBION HL Bes ass pees weetes crates G 6840 
defined ae ee ee 6835 
Transfers, when fraudulent ...... 8604 
without writing, valid, when... 6841 
Trusts suspension of .........5.. 6733 
Two or more future interests..... 6692 
Vested interest defined 22.2... ... 6690 
Voluntary: transier pease ces 6836 
What may be transferred......... 6837 
What title passes on transfer..... 6856 
Wife, power to convey separate... 5792 


Wild animals subject to ownership 6665 


PROTECTION 
Force, use of permissible when... 5694 
Personal rights recognized ...... 5688 
PROTEST 


Of bills of exchange—See Negoti- 
able Instruments Law.8518, 8559, 8567 


PROVISIONS 
WiaETam ty mOD Sal: sero sone etredere ele obs 7618 
PROXIES 
BaikeVele@tlOn iarer./oteve,< sterenetlether tenses 6038 
By married woman without hus- 
band’s signature ocr. ae 5955 
Morelensmesishuymery cnt er ele easter 5960 
Incorporate- election: < ..).. ...0e .. 5937 


PUBLICATION 
Annual statements of corporations 
—See Annual Statements 
Change of name of partnership... 8013 


Dissolution of partnership ....... 8012 

Notice of stock assessments ...... 5978 
PUBLICATIONS 

Privileged; ewhen 2: salu. 6 ace seer 5692 

Slanderous, when ........+. fcte eo OOlk 
PUBLIC CORPORATIONS 

MB Yonobae (6h Pas qNROGH A erate irre et ioe! Od 5901 


PUBLIC ENEMIES 
Act of, excuses performance, when. 7452 


PUBLIC NUISANCE 
Defined 


PUBLIC OFFICERS 


Cost of official bond to be allowed. 6228 
Individual or surety bonds may be 


coerce sree seo e see oeeoeseeeeee 


furnished iee = tc -nioke tS OPS. Coc 6236 
premiums, payment. of i... sm ae 6236 
PUBLIC POLICY 
Contracts against prohibited ..... 7553 
PUNITIVE DAMAGES 
ANowed, when v5 rate ta sree 8666 
PURCHASE’ MONEY 
Liem PORTS $< tec eee eee 8378 
Priority of mortgage for ........ 8236 
PURCHASERS 
See Sale 
Heirs, conveyance to, when good.. 7058 
takez'as, “wien! ei ien sce aes aes 6741 
How far grants conclusive upon.. 6868 
QUANTITY AND QUALITY 
See! Warranty... case ewes 7606-7621 
QUIET ENJOYMENT 
Covenant contained in agreement 
to iselli real sestate: See am ee 7589 
Covenant for, when runs with the 
Rs Re Ree Rens Soran AeA A 7419 
RAILROAD COMMISSIONERS 
See Political Code for main title 
Cooperage of boxecars, duty to en- 
fOrCetattLAd way aa ah pee 6619 
Locomotives, equipment with num- 
bers, duty to enforce act...... 6622 
Railroad crossings outside of in- 
corporated cities, powers and 
duties concerning ....... 6625-6636 
RAILROADS 
See also Carriage ..........: 7811-7845 
See Common Carriers ........ 7846-7876 
See. Preightagen: «-\..ctehae 7838-7843 
See Railroad Commission (Political 
Code) 
See Stoppage in Transit...... 8396-8400 


INDEX TO 


RAILROADS (Continued) 
Accommodations, duty to furnish 


SUMCTEMeeee es ea, Set cee 6558-6560 


Acts of congress, power to accept. 
Amendment of certificate of incor- 
DOUMMOMEMes tito} tees as 
amended certificate, amendment 


record of amendment }.2....0.5- 
Amount of line to be completed an- 
nually 
forfeiture of charter for failure 
LOMCOMPUCTE Mama et eects e 
railroads on reservations, when 
CS SCH LHS NG Oe A eet ee a A SA 
whole line, when to be completed 
Annual reports, filing and contents 
PACUIVELC Davy ODep eS ener eteies neem tere 
Articles of incorporation, contents 
Assumption of risk, rule, when 
BDOlishedu ie winch Gti oshege as. < 
Authority to consolidate, when... 
to construct roads and branches. 
Authority to construct and operate 
PaiTOgds eaten arcieias Neale Se 


Badge to be worn by officers...... 
Baggage 
amount passenger is entitled to. 
Ae tirie die) erste arae sears aie oie 
duty of carrier to receive....... 
duty of railroads to affix checks. 


how carried and delivered...... 
Hability ot carrier: £00. dw. cs. 2 & 
sale of unclaimed baggage by 
aT OAC Stacey avert ateter= sleeves 7665— 
Bell and steam-whistle to be pro- 
VIC OC mtagta teeta eure idieacg cree s 
to be sounded on approaching 
CROSSIAC Sat neve Se cerm arene csiseeart ae 
Bills of lading—See Bills of Lading. 
CORES RoC Cree HOwION pene 7828— 
conditions requiring notice ot 
UGE AiOUGl in petere.c bio Ose Cen Ob 
issuance by station-agents, when 
TOOMBRAGL ad Ab ome bob on oI Cob ir 
penalty for violation of act..... 
Bonds and securities, authority to 
SISO. aie Seeicieccra OIC eno ores Ea reece 


Books to be open for subscription. 


Borrowing money and issuing bonds, 
DOWELS. cwieiisis cists detects Sat « 
Bulletin-boards to be installed in 
SID UELOMUS Me racche test ore is oereter cys “ahaa ot 
penalty for violation of act..... 
Caboose, size and equipment of... 
penalty for violation of law.... 
Capital stock 
amount and payment of ....... 
authority to increase .......... 
sale of delinquent stock, how ef- 
HELO | OOS OCC OOO OIE 
Cars edittyetOm provider tarts ort c 6 
Cattle-guards to be maintained by. 


ie See ena rere. oo: 6540, 


penalty for killing cattle ...... 
Certificate to be furnished ticket- 
AAA cad Come oOo 0 Oe OOOO 


Civ. Code—59 


6520 
6528 


6530 
6529 


6510 
6511 
6510 
6522 
6510 
5906 


6503 


7856 
7857 
7856 
6557 


7672 


6521 


7834 


6526 
6506 


6578 


6553 
6540 


CIVIL CODE. | 


RAILROADS (Continued) 
Certificate to be furnished ticket- 
agent (continued) 
license and license fee for ...... 6565 
penalty for violation of act.. 6567 
sale of tickets without, un- 


EWE Wh Seen ecient oat oid eats 6566 
Change of location or grade au- 
ChoriZedens sae coe 6507, 6512 
Chattel mortgages, recording and 
AT ONATOL srsan: « cheustaunicin «ee saat <? 6535 


Compensation of employees for 
damages. on removal division 
POT Mess ees i, ees hana 6623 

OROISO, MORWOS 4 oooanaoucdosees 6624 

Conditional sales and leases of 

equipment and rolling-stock 
chattel mortgage to be recorded. 6535 
satisfaction, declaration of... 6536 


CORIO ikl Clear tec ee occa. 2 6535 
contract to be recorded........ 6534 
declaration of validity ........ 6533 
ITER MOMS. Cle ACh Gaston nocccs 6539 
term of instalments or rent..... 6533 
title may be reserved, how...... 6537 

contract, how recorded ...... 6538 

Confiscation of coal by, when pro- 

EDUC etre eee eek ie on nc tae 6592 


civil lability for violation of act 6593 
criminal liability for violation of 


YOU «ox! ce Ho. 0 ROEM DIO Ben ae Ose 6594 
Consolidation, how and when per- 
TAMU GRECCKOS. | Hecgeueinn ect RRP MRME De eae 6524 
articles of agreement, form and 
LENEDOTER el en, oboe Oa AER RS ERC eIC 6524 
prior consolidations legalized... 6532 


with foreign companies, effect of 6001 
Contributory negligence, rule, when 


EUSTON R226 lend Darcy eae ee eee PE 6606 
Cooperage of boxcars for shipping 
grain 
demurrage not to accrue during 
TED AIS Mee meyers chavers cielwlos erases 6617 
duty of railroad commission to 
CMD. ACW »coniisco ssh ad oes 6619 
railroad liable for costs ........ 6618 
railroad to place in proper condi- 
TLOIMN| WOM MOLLCOs es ssc. Sees 6614 
right of shipper upon default of 
FAM TOAda Teac sae 6 payee hoa ee 6615 
shipper may make repairs with- 
Ol GeMO LUC es wile we ere esc fell 6616 
suitable boxcars to be furnished. 6613 
Crossings 
duty to sound whistle at........ 6521 
STAGE StLAMIS POMSbLOP aller. se vee 6596 
obstruction forbidden ......... 6595 


Crossings outside of incorporated 
cities and towns 
action to determine reasonable- 
MESS. Ole CMO WA Ado ae eCeee 6632 
county commissioners may order 
construction in unincorporated 


OWS WICIS rere croc ss hele sjsu ss 6626 
duty of railroads to construct 

GhiGl Sie sbTEREOl ie aqeomoanige 6 He 6625 
extension of time for compli- 

MOE: Wally ACKER? Sha bodepoGh os 6633 
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RAILROADS (Continued) 

Crossings outside of incorporated 

cities and towns (continued) 
hearing to determine reasonable- 
ness Of Order’ a.7 seen ene 
liability of railroad companies 
for damages not affected . 
order of county commissioners 
requiring construction, entry 
ANd SELVICOs,.% an wrctctd Be Rurers 
penalty for failure to comply 
With Orders..2. 2 ss sateen 
petition for overhead or under- 
ground crossings, notice and 
HEATING ewe. mae yee eee 
power of railroad commissioners 
CONCOTMING Fs. vane coisas wea 
railroad company defined....... 
time for compliance ........... 
Crossings through fences, regula- 
tions concerning) asa. sone 
cattle-guards to be maintained. 
Damages for refusal to transport. 
Delay of trains, duty to report by 


telegraph or telephone ....... 
agent to post notice of delayed 
trains Serre paca seioee eae 
bulletin-boards to be installed in 
StAHON <. J eojeceaen sites eee sees 
further reports, when required. . 
penalty for violation of act.... 
Delinquent stock, how sold ....... 
Directors, election of ............ 
eleetlony Ot SOILGCTS I te meLreaer 
Oath WORMOTUCC Mercy eect ere 
Discrimination in charges forbid- 
(ils) se Ne Nr Rare HERO Se: 6521- 
Pemalby fOr oho. iokess eae sean 
Division points, compensation em- 
ployees on removal of.... 6623, 
Drains and ditches, duty to con- 
Struct: WEN ops oieeetute ae tae 
county commissioners may con- 
struct and recover costs...... 
Duty to run ears and furnish ac- 
COMO DAblOMS cles weieteree ere et 
damages for refusal ........... 
Hjection of passenger refusing to 
pay fare, regulation of....... 


~ Elevators and warehouses, location 
on right-of-way 
appeals to supreme court, when 
One SHOW eta ena etstestencratrster: 
application for permission to 
construct, procedure <......2% 
district court, jurisdiction of.... 
district court, proceedings in, 
hows CONdWEtCC Spencers rcnerts = 
district court to determine mat- 
Ger sw HI wre crore ota ess tekayase eee 
elevators and warehouses deemed 
(OUIKING Be eer oboe tcaanomooass 
notice of acceptance or rejection 
of -application® cece ere 
railroads to provide reasonable 
sidetrack facilities and con- 
TLACTLONS oe: sae he cpoieten erere a 
time limit for construction of... 


RAILROADS (Continued) 


6630 


.. 6634 


6627 
6635 


6631 
6629 
6636 
6628 
6552 


6553 
6559 


6571 
6571 


6624 
6599 
6599 


6557 
6559 


6562 


6641 


6638 
6639 


6640 
6638 
6642 
6639 
6644 
6643 
930 


Eminent domain, right to exercise. 6507 
Employees may call physician for 


injured strainmans ~ ..s;-vens 6602 
Explosives, transportation on pas- 
senger cars prohibited ....... 6521 

Extension of lines into state au- 
thOTIZEd doc aiesorsa cekneeee eens 6523 

Fare, maximum rate of three cents 
per mile established -/....... 6586 
Fences, crossing regulated ....... 6552 
cattle-guards to be maintained. 6553 
width of openings .......... 6553 

law applicable to grazing coun- 
UE OATS sec ther oe oceans cere teene 6555 


penalty for violation of act... 6556 
openings to be left under trestles 6554 


to be maintained by .......... 6540 
Fire-guards, when and where main- 
Vared Gis Saceas «cee 6597 
county commissioners may plow 
and recover expenses ........ 6598 
Foreign companies, consolidation. 6531 
may extend lines ..... ES stearcares 6523 
Free or reduced transportation pro- 
hibited,: whens: 5m oer 6572 
Free transportation, classification 
declared reasonable ......... 6576 
Free transportation permissible, 
When feinc ech ope cee eee 6573-6575 
penalty for violation of act.... 6574 
Freight—See Carriage ...... 7820-7827 
see Freightage ............ 7835-7843 


Freight, duty to furnish facilities. 6582 

Freight-cars, responsibility assumed 
when carrying passengers on.. 6560 

General regulation of business by 
railroad commission ......... 6637 

Grade crossings, train to stop at.. 6596 

see also Crossings 
Grain, cooperage of boxears for 


DrANSPOLtALON sO be wear 6613-6619 
Headlights for locomotives, regula- 
£101 Of 2 23 os eae eee 6609 
penalty for violation of act..... 6610 
Highway crossings, obstruction for- 
biden 7... ein cee eat ee 6595 
Hotels, maintenance in national 
parks and along lines ....... 6508 
Increase of capital stock ......... 6519 
Inflammable oils for lighting, use 
of). prohibited BS iov...a7 ted. ee 6521 
Injury or death, liability for...... 6605 


Judgment as lien against property. 6527 
Killing livestock 
attorney’s fees when taxed as 
COSUS) 11 nACUIO Mee. ieee fered ete 6544 
penalty for violation of laws.... 6549 
Land of United States, when ex- 
cepted from certain grants... 6517 
Leasing or purchase of other rail- 


roads permitted ......... 6525-6531 
certain rights of state not af- 

LECTOU EG vaccinia oe 6531 
extension of time for compliance 

Wit hivond Oriineeretcts ce sn eects 6633 
how ellectéd isn i, 2... 2. en eee 6531 
DLOcedtre: for ean. ee 6531 
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RAILROADS (Continued) 
Liability for death or injury of 
OM PO VOR 5.1. sites cs waa te 
assumption of risk, rule abolished 
contract, exemption from liabil- 


RAILROADS (Continued) 


6605 
6607 


REMMI nk Rowe. Socieinn ae s 6608 
contributory negligence, rule abol- 
RON OCs alee few kinins Re car 6606 
Liability to employee for damages 7760 
contract of insurance no bar.... 7764 
BUPVEVAL “OL ACO 35s ane soe 7765 
WEO-PUINGIPAIS Woe «ce eee balers 7760 
Liable for negligence of fellow- 
SRELAID Sal sickag pierce a cig ocean oe 7766 
Hurvival of aetion ye 6 as 22 56s ae 7766 
Livestock, liability for killing: 
attorney’s fee, when allowed in 
Cage OF SUIb Seis wis oe sie xe 6544 
book to be kept at station show- 
Inplanimals: KEG. wre. ccs 6542 
penalty for violation of act... 6543 
carcasses and hides of animals, 
PECSELV ATION WOLD s/c cles a e'= s 6548 
TNISPOCTIONY OF oc, 07. ves Pea es 6548 
notice of stock inspector of dis- 
EYIC bag ra penta ethene a © 6548 
penalty for violation of act. 6549 
company must deposit value of 
BWM Ae ecg Mote a eters eels oc 6545 
fences and cattle-guards, duty to 
HIGWBTEB ts Lacs aoeyerc dome maer 6540 
liability for negligent injury of. 6541 
liability of owner for driving 
animals upon track .......... 6547 
owner to make affidavit ........ 6544 
payment to livestock commission 
to be made, when ......... 6546 
disposalv of funds se. cprs.s se. « 6546 
provisions of bill of lading re- 
quiring notice of loss, when 
GUL, eters tetcts foie leree ase ene Marae 6550 
Locomotive and electric motors to 
be equipped with numbers... 6620 
hearing and complaint by rail- 
Oa GM COMMASS OLE as testes ore heie 6621 
penalty for violation of law..... 6622 
Medical aid for employees, duty to 
PUTS Limmet sc, bee stare ete opel cceis-</ eee) s 6602 
compensation of physician or sur- 
DE OMe tex atatoncnstottare usted otc iere sie er 6603 
refusal to pay compensation a 
THISGEMeCANOLM ah aioe tiele wo 6604 
Mileage books, regulation of issu- 
LUC Ommbeteyseres oleiieye al ele caer Poers 6586 
Mortgage of equipment and rolling- 
BLOCK ee owe wey heeds hare 6533-6539 
Must provide comfortable cars.... 6521 
National parks, maintenance of 
IN@ielist “VPP S in eto» Goo mOe om 6508 
Notice of injury to livestock, re- 
quirements, when void ...... (550 
Numbers, locomotives to be equipped 
hy Bb Oe ae et eee 6620- 6622 
Obstruction of highway crossings, 
incyequilMAlaWil WOWEM AG otro Genco ae 6595 
penalty for violation of act..... 6595 
Passenger cars, duty to furnish ac- 
commodations on ............ 6560 


Passenger rate of three cents per 
mile established 
Passengers, ejection for refusal to 
pay fare 
cash fares permitted 
excess fare prohibited 
fare for children 
mileage books, purchase of .... 
party injured to share fine 
penalty for violation of act.... 
rebates forbidden 
to what lines applicable 
tunnel charges prohibited 
Passenger tickets—See subtitle 
tickets 
Penalty for violation of laws.... 
Personal injuries, liability for..... 
Platted townsites, duty to furnish 
facilities at 
Powers of railroad corporations... 
Power to borrow money and secure 
payment 
Principal office, establishment and 
change 
Printed regulations to be posted in 
passengers cars 


ee 


ee 


ee 


see ee eae ee eoe 


ed 


dis] © Lane lel eho, se. 0 0) 610) ‘e/a, 6.6) 6 


Ce 


Cr 


Procedure when conducting water 


Ce ee ey 


across right-of-way 
Purchase of other roads permitted 
Rates fixed at three cents per mile. 
Real estate, power to buy and sell. 
Redemption of unused tickets, reg- 
ulation of 
penalty for failure to redeem... 
Regular train schedule to be main- 
tained 
Regulation of 
Regulation by railroad commission 
Report, annual, filing and contents 
Reservations, construction through 
Right-of-way in canyons, other 
roads not to be excluded...... 
Right-of-way to be kept free from 
OT A SRM Veto ctarstssteisr 7 ars ners iets 
liability for damages 
Rolling-stock, conditional sale of 
valid 
conditional sale of equipment, 
conditions governing 
contract, recording and fee for 
filing of contract 
retention of lien for purchase 
price 
Running trains at excessive speed 
in cities forbidden 
Running trains over unsafe bridges 
LOVDI den yess. Sosa eee 
Sales of equipment and rolling- 
stock 
Shipping facilities, duty to furnish 
at platted townsites 
penalty for violation of act.... 
Spark arresters, duty of railroads 
POEPTOVACE; S WHET. 41s. cheats, 
penalty for violation of law..... 
Speed of trains to conform to laws 
State not responsible for debts of. 


re 


ey 


see ee ee eee see esses 
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6601 
6521 
6518 
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RAILROADS (Continued) 
Stock, liability for injury to. .6540-6550 
Stoppage in transit—See Stoppage 


IN PLTANSLt each | take ee 8396-6400 
Storage of property—See Storage. 

Selon ends ee ate et gmteet ees 7660-7672 
Storage of unclaimed property.. 

Ad ata mCi Omco oN eee 7667—7670 
Streams, power to divert ........ 6515 
Survey and location of road...... 6510 
Table of rates, duty to post...... 6521 
Telegraph line, authority to main- 

bain er oe epee lensir ve ere See 6517 
Telephones to be maintained in 

OMICS ANG cocaabosooDodbunt 6579 
business. hours defined ......... 6580 
penalty for violation of act.... 6581 

Three-cent rate established....... 6586 
Ticket-agent, certificate to be fur- 

DISHED Piss cineaten ware ieee: 6565 
Tickets) how issued oe ei isieeiin se 6564 

see subtitle free transportation. 

E Needy aieeretsns ee aN ee 6572-6576 
penalty for failure to redeem... 6570 
redemption of unused tickets... 6569 
Tabed Mesh Oe MOCK 6 Ao GES ogatins. 6564 
unlawful sale of, prohibited .... 6566 


penalty for violation of law.. 6567 
Townsites, duty to furnish facili- 


PUGS at, areerier tetera eteren tke 6582 
Trains to stop at grade crossing, 
Wil CTU sits tenets oe tel oeieree etek 6596 
application to district court for 
NOME No Bap oss sccducg ead o6 6596 
county commissioners to approve 
MERU. “Sonn Bomacadodcdasg sec 6596 
to be run on regular time ...... 6558 
use of signaling devices ....... 6596 
Transportation of explosives on 
passenger cars prohibited..... 6521 
Tunnel charges prohibited ....... 6590 
penalty for violation of act..... 6591 
Vice-principals, liability for negli- 
MON COOL eesrererteneiepsesr elena 7760 
Warehouses, location on railroads. 
Sy ga aire toatl menemmrare touer eyenorepevaye 6638-6644 
Whistle, duty to sound at crossing. 6521 
RANCHERS 
Lien for services to stock........ 8383 
RANCHES 
Registration, procedure for....... 6897 
RATES 
See Railroads 
Passenger rates within state...... 6586 
RATIFICATION 
OfPactpoteateminate nen ie etree 7940 
not to work injuries to third 
PATER Bice oe 2 ewe tn eres Bees 7943 
jeianell AoparwooGaot soos soonNGS 7941 
TESCISSLON Geet enetieivetel seit fare retores 7944 
ANCL VON Bac ans donn eho ube don 7942 
Of voidable contract ............ 7496 


REAL ESTATE—See Real Property 


REAL ESTATE BROKERS 
Employment to be in writing..... 7519 


REAL ESTATE MORTGAGES 
See mMiorloames ye. waves ster ciaiesusiere 8262-8274 


REAL PROPERTY. 
For main treatment of subject see 


Property, subtitle real prop- 

erty 
Agreements for sale 

SOG. Salon errs. ated shoraiiery a 7588-7590 

By what law governed ..........- 6722 
Contracts for sale in writing, when 

Sf RNP TRIO i SR 7519-7593 
Covenants running with land— 

See Obligations ......... 7416-7423 


Damages for 
breach of agreements concerning 
a Sieye.s Gale sbaeprelageaoia cles Gelets 8672, 8673 
wiltul holding Over i. «aces «ce 8688 
wrongful occupation, measure of 8687 
Define de Seca. 4 qencaies cto eect 6668 
Hiring, conditions governing—See 


Uri Poo Piet cree: aie teaatene 7741-7750 
Lien of seller—See Liens..... 8378-8380 
Limitation on holding by life in- 

surance companies .......... 6270 
Limitation on purchase by insur- 

ANCe) COLPOrablOumas cin aie mee 6142 
Presumption as to breach of agree- 

ment concerning ........ re ee BO COM 
Recording conveyance constructive _ 

MOCO, oes howls hele y ences eget 6934 

filing copy in another county.... 6934 
Regulation of estates therein—See 

IPrOpertyar.o- acute tte 6722-6748 
Treble rent for failure to quit, 

WEI Operon Gis cater latin erase 8694 
Treble rent for wilful holding over, 

NAIC Sebo ed CHP aoimdo5 Or .. 8695 

REBATES 
Life insurance companies prohib- 

LUO Sse ge Bee ties wieyehes onehonet Chaar 6286 

Rawroads prohibited i... see... - 3804 
RECEIPTS 


Acknowledgment of payment of 
premium in insurance policy.. 8119 


Of money by asent s. 2c acne wee 7955 
by speeialvacenit per iaam cnc ee 7956 
When debtor entitled to.......... 7445 
RECEIVERS 
For banks, appointment by super- 
intendent of banks) 23. 65. 6079 
Mor privato Danks. ac ocvucds ae 6103 
RECITALS 
In grants, when resorted to ...... 6851 
RECORDING CONVEYANCES 
See also Conveyances , 
Acknowledgments—See - Acknowl- 
edgments 
Assignment of mortgage, notice 
RAMON, Gian yd GRID Ooo On 8259, 8260 
Books of record for grants and 
mortgages specified .......... 6900 


INDEX TO 


RECORDING CONVEYANCES 


(Continued) 
Certified copies, record in another 
GOUNUY? saree. ey cert ee ee 6890, 6934 
Certified instruments, when  re- 
(COIROGL. if otter nave Dole ote 6894 
Conveyances defined ............. 6936 
by what law governed ......... 6931 
heretofore made, by what law 
LO VIET ING Caer tts tay awe ara Cote create ale 6930 
void as to whom unless recorded. 6935 
Declarations of trust, etc......... 7907 
Defects in early instruments, cura- 
AVG OIRO atcte us cn eae ae a ate 6932 


Duties of recorder, where prescribed 6901 
Early conveyances, by what law 


POVEINC ee era rieat 2 cyte store 6930, 6931 
Early deeds when valid though not 
DICK MO Wied Se Cin ae ences ose eter ree 6933 


Fees of recorder, endorsement of.. 6896 
Instruments deemed recorded, when 6899 


entitledutOgrecOrd a .tst eters lcs: + 6890 
Im what ‘office recorded .2..5...0-. 6898 
Judgments, acknowledgment un- 

MOCESSATY a ies cate ele serene ae 6891 
recording in another county .... 6890 
Letters patent, recording without 
acknowledgment ............ 6892 
Mortgages to be recorded......... 6895 
Pavemtse re condi On Olan rotteleiensceralsi: 6892 
Power of attorney, how revoked... 6937 
Recorded conveyances, constructive 
ANON Porat OR EAU OO DDD CO Oe 6934 

copy in another county ........ 6934 

Recording copies in another county 
Sk a urea 86 Sepa moe bee 6890, 6934 

Record of defective instruments, 
GG OE Sccdmanonc pasos ous 6932 
certified copies as evidence..... 6932 


Registration of ranches, procedure. 6897 


Release of oil, gas and mineral 
leases, when 
action to compel 6903 
damages, costs and attorney fees 6903 
demand for release, when and 


lien? “BNI pp ee Ocoee too.s ote 6904 
Transfers in trust for benefit of 

creditors, record of .......... 6895 
Trust agreements, recording of.... 7907 


Unacknowledged deeds valid, when 6933 
Unrecorded conveyances, when void 6935 
Unrecorded instruments valid be- 


tween parties .........05+6s: 6938 
Woda umlessereconded s,s. se misls el 6935 
What instruments entitled to..... 6890 
WirOre: LECORG@EG,. ele sts 2's esis sere 6898 
RECORDS 
Corporate, contents of ....... 6008, 6009 
RECRIMINATION 
As affecting divorce .........+4-- 5760 
Defined in actions for divorce..... 5760 
bar to defense, when.......... 576] 
REDEMPTION 
From liens—See Liens........ 8238-8245 


CIVIL CODE. 


REDEMPTION (Continued) 


SOLO tay ietey eialey aston eres eichaite cons one 8230 
Right of, from pledge, foreclosure. 8317 
REINSURANCE 
SOO Misa ANCE Osx eke ar ian 8149-8152 
By assessment accident insurance 
COMPAMUSS Blak vee lode wie soe cciios cas 6242 
In unauthorized fire insurance com- 
Paty Lonvid dem ys. cine cae sie 6165 
RELATIVES 
Inheritance by—See Succession. 
5 oa CRE SCOR ieee 7071-7092 
Marriage forbidden, when ........ 5699 
RELEASE 
Certain claims not affected by.... 7465 
Extinguishes obligation, when .... 7464 
Of jombedebtorvettectie 1.1.1." _ 7466 
Oil, gas and mineral leases, pro- 
eG! oogpdoosaoneedoos 6902-6904 
RELIEF 
See also Specific Relief ...... 8707-8713 
Compensation defined ..:......... 8657 
Damages for detriment after suit.. 8661 
LO) LIER? PEGI sp oceanic oceauc 8659 
Detritmentadetined ts .c.4 nse stte 8660 


Enforcement of penal laws, when. 8710 
Exemplary damages, when allowed 8666 


dnvcaserot fOrLeltUre yas. swierersoe 8658 
Interest discretional with jury, 
WLC M ae ster ciicts cacle sere ce seis vars tore wttaaes 8663 
Interest rate chargeable, when.... 8664 
Interest waived by accepting prin- 
CUO yr erereteteteys. « sictags ee ynits cave 8665 
Judgment for possession of real 
property, how obtained ...... 8711 
Preventive, how given ...... 8709, 8736 
Recovery of damages includes in- 
UEKEENE os bodooldusddpoeancganc 8662 
SPEClOS ROLE aataetcus cisiste cteleianeveiei ats 8657 
Specific possession of personal prop- 
(SURLENEny ac PSE es ROIS Cl che: 8712 
Cte ealepropertvar wpe: yore 8711 
Specific, when and how allowed. 
ifialtottinieieatare eerste ma sag 8707, 8708 
RELIGIOUS CORPORATIONS 
SOLE — 
Hee) COLpOratlOus, Myerts lee cts sere 6459-6461 
RELIGIOUS DIOCESAN COR- 
PORATIONS 
See Corporations: ..... 0.02.6. 6459-6461 
RELIGIOUS, SOCIAL, AND BE- 
NEVOLENT SCCIETIES 
Contents of articles of incorpora- 
TL O TAU x fot) cde eusitehaie ofte ay spelehaher avons 5906 
See, Corporgilonst mei sie 6453-6458 
REMAINDERS 
Conditional limitation upon...... 6740 


Construction of certain remainders 6742 
Contingent remainder in fee, crea- 
tion of 


ee 
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REMAINDERS (Continued) 
Contingent remainder on term of 


BV AEEH eof 8 Bre Aa SIGN yh OG Ol 6738 
Creation upon successive estates 
TMP IGNECY BNE lonodooue Hoch on 208 6737 
Defined fear cates lovee sie loseeeter einer 6731 
Heirs. of tenant for life, when to 
take as purchasers........... 6741 
How affected by death of prior 
ENG hsoaoesan ads Gonlato 56 7043 
Limitation on contingency ....... 6740 
Of ‘estates for lite gre sq.m eet eee 6739 
(Vici ew lem ite te pers ett everehenteeie re 6726 
REMEDIES—See Actions 
RENTING—See Landlord and Ten- 
ant 
RENUNCIATION 
in (leuvof dower a... se. sae cn 5820 
Of profits in partnership, effect of. 7993 
REPORTS 


Annual reports foreign corporations 6654 
Banks—See Banks and Banking... 


mis idhe hte es ose Shek es henteeeroe 6071-6076 
Corporations—See Annual State- 
ments 
REPRESENTATION 
Inheritance by, when)... .- 4.6. 7087 


In policies of insurancee—See In- 


SUTANC OO, tei aes s escasacticraetees 8093-8103 
Principal by agent—See Agency.. 
edits Shane tora hii ee ecowe erates eke 7928-7956 


REPRESENTATION WORK 
Mining claims, affidavit of per- 


formance erie «se welts moore 368 
RESCISSION 
By buyer on breach of warranty.. 7624 
Contracts may be rescinded, when. 8730 
extinguishes contract .......... 7564 


for mistake, when adjudged.... 8731 
howpallected amis. cucistelaasnteieles 7567 


party securing must do equity.. 8732 
party may rescind, when ...... 7565 
Contracts of persons of unsound 
MIATA cts eee estes onesie rede tegen 5684 
Of agreements for novation ..... 7463 
Of ratification of act of agent.... 7944 
RESERVE FUND 
Assessment accident insurance com- 
PANTES® Lic ise je hse eee totaal sieienals a 6241 
Ban iksis.o-% |. a snkerciene chet capeatreererestene 6069 
BONG S's co store it hate ichocicr karen eenemereS 6068 
Life insurance companies ........ 6280 
RESERVE REQUIREMENTS 
Fraternal benefit societies paying 
death benefits on lives of chil- 
ANON a4) o hi dekuam acheter era etoielee 6341 
RESERVES 
Of banks—See Banks............ 6069 
RESERVOIRS 
Impounding and _ appropriation 
waste waters authorized...... 7093 


RESIDENCE 
In state, required in divorce cases 5766 
Of 


child, parent may control....... 5850 
~ ward, guardian may control..... 5880 
wife, husband may control...... 5783 
RESIGNATIONS 
Directors and officers of corpora- 
(SOO casa caee Goad ucla occ 41 
RESTAURANTS 
Penalty for defrauding .......... 7684 
RESTORATION 
Duty to restore when wrongfully 
ACCUM ed Meare on eran relented 
when deemed necessary ....... 7578 
Of property extinguishes lien, when 8245 
RESTRAINT 
Upon 
alienation, when contract void.. 6704 
marriage, when void ....... 6703, 7562 
right to resort to legal proceed- 
ANGST S VOL Toe a feele nts aietogetetoretetons 7558 
t1Ad6 «25 .Aaws seater eee cee ee 7559 
REVERSIONS 
IBY CCl tina Go bobo tas Samet 6730 


Reversioners, maintenance of ac- 


ELOMS, WGI teva rece eienes eegeetle 6768 
REVISION 
Contracts may be revised, when... 8726 
presumption as to intent....... 8727 
principles of revision .......... 8728 


revised contract, enforcement of 8729 


REVOCATION 
Sees Contractsa aa: sc. eri 7494, 7495 
By power of attorney must be re- 
COTGEd? Ly aewte sels ‘ie ais ersuc ashes 6937 
Of 
agency, by prinelpal eae ae 7975 
COMMING OUATAML yen epee 8187 
DIL Ge eins Pawieeys ek eee eee me eee 6884 
gift in view of death........... 6887 
instrument, when may be exe- 
(hotel = 1 RINE CS SeeNMergiaane Danie Sunt a-O ey aCe 6941 
proposal, how made ...:..,..-... 7495 
proposal, when may be made.... 7494 
Will-—Hee 5 Wills sor wanetasutete 6995-7007 
REWARD 
Finder of property entitled to... 7688 
RIGHT-OF-WAY 
For construction of irrigating 
ditchee "sis; (tsa eden tee wee 7110 
Of owners of mines—See Mines 
andy Minin sie tates since 7382-7393 
Of railroads—See Railroads 
RIGHTS 
General) personal rights (2... <6 5688 
Husband and wife—See Husband 
and ¥. Wifes 4. eee che 5782-5812 
Minors, how enforced ........... 5687 


Of personal relations, protection... 5693 
Tos usel LOLCe Whe nie totes tek ae 5694 
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RIVERS 
See also Water and Water-Rights. 
Bron tga ae IO lame 7093-7135 
Removal of banks by ..... Bennses 6821 


ROLLING-STOCK 
Railroads, sales and leases of—See 


Livelalllbgee ys hie Eo kes ween oni 6533-6539 
RUNNING POLICY 
IDG iRerel Pe aa eee ar ee eee 8118 
RURAL INSURANCE COM- 
PANIES 


See Insurance Corporations. . .6185—6205 
SAFETY DEPOSITS 


BAM kee a yer COMOUCH sce m cress oo 6049 
SALARIES 
Liens’ for—See Liens ........ 8351-8358 
Superintendent of banks ........ 6070 
SALES 
Agreements for sale, classes of.... 7583 
LOTNT OL MCOVENANGCSINe ..ler.ce ess « 7590 
for usual covenants includes what 7589 
TOebwysidelnediec.. «ect sce se 7585 
to sell and buy, defined........ 7586 
tomsell denne de 5 ar05 <.-15 oe cs ts, « 7584 
corsell how: bin dino.) 05... <5 7588 


Auction sales 
auctioneer’s memorandum, effect 


OSM eeeens, Sere pao icheoue arene at 7631 
authority of auctioneer ........ 7976 
ettinne mer era ate stlckt cities scot ol hel = 7625 
Md INE Sedan ULy/ Cle wens eters cerebe tee) she wees 7629 
sale under written conditions... 7628 
sale without reserve’ ...°5...2.- 7629 
seller’s employment of bidder a 

TAU mew UCM es ys reel Sey irae 7630 
WlemmeCOMpl eter ace oc sles) elke ens 7626 
Wwithdrawallcor bid@.yes.-cccu - 7627 

Baggage by innkeepers .......... 7683 
yarn Ord sary sa. < Ra ote. GAS ote 7665-7672 


Bulk sales—See Bulk Sales. ..8607-8611 
‘Buyer acquires better title than 


SOULCT aay MENA >. ticle re siete, vie ats) <1 e150 6881 
rescission on breach of warranty 7624 
TIM Ot IMS PSOCoI OMe setae sr ct <i 7623 
Tights and dutiesie ate. 3 7622-7624 

Buyer’s directions to be followed, 

VAL ODay S crcte Meta te cite ctsrateve, < Bigs 


Conditional sale contracts 
default of vendee, sale of prop- 


GiB Bic boa qe ciee TEES oP 7597 
baer Ohl Cee a hic a Oto omit ec OR Uni 7594 
POCONO VOLO. a sietellayare s)eierstvials (etn 7595 
RelLGaw em Oleic se tees aera eis a 7596 


Conditional sales of railroad equip- 
ment and rolling stock—See 


Avail Ost Clisoeers Bee crelslaiere acters 6533-6539 
Contracts for sale of personal prop- 

erty valid, when ........5..: 7591 
Contracts in writing, when ....... 7519 
Covenants in agreements to sell 

PEALE O PSU a wtetel sili aiesete ate be 7590 


Damages on breach of agreements 
to sell—See Damages... .8672-8677 
JD KeyibaKeXall SOS G Gamalo.c caiotor Mee aeonsoIckns 7581 


SALES (Continued) 


Delivery 
(i GCI Neko Se oc pad AoC DUCS 7600 
WICEC) MAO o thas gets eee. ost. atte 7601 
within reasonable hours ....... 7605 
Expenses of transportation ...... 7602 
Inspection of goods by buyer..... 7623 
Manufacturing contracts, regula- 
GLOMY Ole renmstuetabetn syste sci sesia ae arse 7592 


Notice of election, duty to give... 7603 
Perishable property, by depositary, 


IVVINO Tilia eanitarrare. sett etete te yoda Maye era tons 7652 
Personal property, lien of seller... 8381 
writing, when necessary ....... 7591 
Price, when topbe:paid 22%)... - 7622 
Property 
Diya md Ore WiteT gers ce sie sates nesses 7690 
extinguishes lien, when........ 8242 
of corporation, procedure for... 6004 


resolution, adoption and filing. 6004 
Real property, contracts in writing, 


Wi eIieta Soe stores stoi acs tie 7519-7593 
Real property, effect of agreement 
GOS Ole, carta citys tvole aegis ey Seree 7588 


usual common law covenants... 7589 
Rolling-stock of railroads — See 


HST TOAAST se late oe ok Pes 6533-6539 
Seller may resell, when .......... 7599 
to act as depositary, when...... 7598 
Specific performance of agreements, 
when not enforcible ......... 8724 
Statute of frauds—See Frauds, 
Statute of 
UPC Oisalewysswserss «schemes: 7582 
Thing in danger of perishing...... 7652 
Title on sales passes, when....... 6879 
Title reservation contracts to be 
CLL G Cnet eect stim. citer ra sua ce he se 7594 
Citb Va O ecCOndermnin. cla tec ae.c 7595 
teléase of ‘obligation. ....<..... 7596 
Title reservation contracts, sale on 
default of vendee ...::...... 7597 
Transfer of title under executory 
AOTECIMEIE, GWEN 65... 2s es 6880 
Transfers, by how regulated ..... 6878 


Value, how estimated on breach of 
contract—See Damages. ..8699-8706 
Warranty on—See Warranty. .7606-7621 
breach of warranty, damages for 
TRAE, Geers SIEM ia aha, Bete 8678-8680 
right of buyer on breach of..... 7624 
What may be subject of contract.. 7587 
Written contract, when necessary— 
See Frauds, Statute of 


SALES IN BULK 


Seecbulks alegre iy bose cud: 8607-8611 
SAMPLE 
Warranty ones alam Dyeras <0. re eo + 7609 
SATISFACTION 
Chattolomorteaves ea...) 4 eae ae eee 8289 
Det MO daarwen tata ace o a'e stale tia os 7458 
Mortgage of real estate—See Mort- 
LORNA) sep til EkO a ORR ERC’ e Pee e RE 827] 
Mortgages received by counties 
under drought relief act...... 8274 
Railroad lease or mortgage....... 6536 
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SATISFACTION (Continued) 
Real estate mortgages—See Mort- 


SAG OG Wave sheretie la cues tremtoe 8268-8272 
SAVINGS BANKS 
See Banks and Banking...... 6014-6109 
SCHOOLS 
Certain fines to school fund...... 5723 


SCIENTIFIC SOCIETIES 
Incorporation of—See Corporations 
foil sc hatlet aie vonetetetaver cere ner veeeee se 6453-6461 


SEAL 
Authentication of instruments by 
officer 
Contracts effectual without ...... 7525 
Effect ou negotiability of note... 8413 
How affixed to written agreements 7523 
Provisions abolishing distinctions 


ANG COMbTACEN +. se mias lana eicleele 7524 
SEAMEN 
LACH OT Hii ates odes ee eon seme eee 8390 
SEATS 
Duty of carrier to provide........ 7861 
SECRETARY OF STATE 
Annual reports filed with, by for- 
eign corporations ....... 6651-6654 


Certificate articles of incorporation 
as evidence 
Fees for filing articles co-operative 
marketing associations 
increased capital stock foreign 


COLPOTAtlONSays Gaerne ere 6651 

on validation of articles of in- 
COLPOratlOn gy - eae erent: 5912 
Files articles of incorporation.... 5908 


Filing fees of foreign corporations 6662 
Issues certificates of incorporation 5908 


SECURITIES 
Acquisition in other corporations. 5971 
Sale by officer to bank prohibited. 6051 


SECURITY 
SSE OULET YSU emi erential 8195-8209 
Por alimony, ee ce tie oe erent 5772 
SEDUCTION 
Damages for, measure of ......... 8692 
Violation of personal relations.... 5693 
SEED-GRAIN 
Liens for furnishing—See Liens.. 
wie eieceus'd rename ceo ente eeraee 8359-8362 
Liens for hail insurance—See Liens 
SPARE IRS HIDING. aks 8363-8365 
SEED-LIEN 
For hail insurance—See Liens. 8363-8365 
SEIZIN 
Covenant contained in agreements 
tomsellsrealtestate. oie font tes 7589 
SELECTION 
Right of, in performance of obliga- 
TONG 1c NaVage ss Pa Oe eee 7409-7412 


SELF-DEFENSE 
Rightaot: 7 Seve ohereter elated ... 5688 
SEMINARIES 
See Corporations ........... 6450-6452 


SEPARATE ESTATE 
Separate property of wife... .5792-5794 
how far liable for husband’s 


CODtS 25 seis os er eiele shoe ener 5799 
SEPARATION 
By consent not desertion ........ 5741 
Right of husband and wife to agree 
UGH Megane ante hare croe aad Cato 5787 
CONSIideratiOnMy LON. alele sa sees teens 5788 
SERVANT 
See Employer and Employee. .7756-7793 
See Master and Servant...... 7794-7800 
Injury to, violation of personal 
rélatigus <. 4.5.2 «sa. 0s /etucans waters 
SERVICE 
Liens for—See Liens ........ 8383-8386 


Process—See Process 
Voluntary interference with prop- 


erty, duties’ imposed) =)..4..... 10 
Without employment, what consti- 
TULES aedisresassercs relewn toes ere erskene 7810 
SERVICE OF PROCESS—See Process 
SERVIENT TENEMENTS 
Seo Sérvitudes 25 seca aes 6749-6759 
Dee fie d prviatics!.\.ereevecsecrgeteteet onerettie er 6751 
SERVITUDES 
By whont created! i.72.\..a.8 cena 6752 
By whom. held: sine as cena 6753 
Enumeration of Syn. 2 ieee wetter eee 6749 
FGx Cemty1o Lert is tetenoue cl ce tecer tee rates 6754 
How extineouishedl vec eneeeere 6759 
Not attached to land, when granted 6750 
SHERIFF 
Powers concerning sale of mort- 
gaged chattels—See Mortgages 

Pevpisetca Miter av tiehis es Oe d0—beom 

SHIP MASTER 

EheieGii5.?s js aie e's Man DE oe Chee 8389 
SKILL 

See Care 

Degree required of employee. .7776, 7777 
SLANDER 

What constitutes .. 2 dg. ssw oe 5691 
SMELTERS 

Liability for negligence of vice- 

PLincinals ences ots eee 7761 

Liability to employee for damages. 

Ra ios ieee aia 7761-7763 
contract of insurance no bar.... 7764 
Ciba OF BKGMON Someasoésone 7765 

SOCIAL CLUBS 

How: incorporated =...) 4 ta.x cece 6453 
SPARK ARRESTERS 

Locomotives to be provided with 6600 
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SPECIAL PARTNERSHIP—See 
Partnership 


SPECIFIC PERFORMANCE 
Agreements to sell property not 


enLorciples, whonm s.r sas ee 
Cannot be enforced against parties, 

AKALOUSY EL Siete VO SCRE SIS eos Cp rhe 8721 
Cannot be enforced, when........ 8720 
Enforcement of written contract 

against signer, when..... 8718, 8719 


Enforcible against persons claim- 
ing under contracts concerning 


Teale PLOP OLLY ee syeteteiints ies sete 8725 
Liquidated damages not bar to.... 8719 
No remedy unless mutual ........ 8716 
Not enforcible in favor of parties, 

EVV LUCID ub ss Pals chotenty st sa esis jey'evelcse cay ate 8722 
Not required when oppressive..... 8723 
Of obligations, when compelled... 8714 
Presumption as to adequacy of re- 

lief, real and personal prop- 

Gilly “5 hag ovausoun aumooeugss 8717 
Remedy mutual, when ........... 8715 
Who cannot be compelled to per- 

WOR oo. GooppdoOuOL we Odoaue 721 

SPECIFIC RELIEF 
Cancellation of instrument, when. . 

Brae elatorseresieterekercie cieresrts eels 8733-8735 
leOWy. RANK, Goosonndods 06 soo aDaeC 8708 
Judgment for possession of real 

TOO OS, MOEN Gaodc bo ooecear 8711 
Not granted to enforce penalty, 

VyADICRI Reem vert ses crete ets ster vel. 8710 
Possession of personal property, 

OWeTeECOVSLEd) cis oesteias <1 eies- i 8712 

holder may be compelled to de- 

Iie WAH Geobeatioctencs ond 8713 
Preventive relief, how given...... 8709 
Revision of contracts ........ 8726-8732 
When allowed ........6-.- ecssce 8707 

SPEED 
Trains—See Railroads 
STALLIONS 
License of owner of stallion...... 8393 


Lien of stallion-keeper for services 8393 
Penalty for publishing fraudulent 
pedigree 


eee ee eee eee ee oe Feo 


selling animals subject to lien... 8395 
Stallion-keeper, duty to file state- 
TINO) Sodochood shdn AoOO ES Sor 8393 
STATE 
Liability for debts of railroads 
iu OEWOIEH I 5 Bio anom GaeesoocdE 6518 
May take by gift or will ......... 6978 
Right to hold property .......... 6673 
What property belongs to ........ 6674 
Will, power to take by ........... 6978 
STATE AUDITOR — See Auditor, 
State—See also Banks and 
Banking—See also Insurance 
Corporations 
STATE BANKS—See Banks and 
Banking 


STATE BOARDS, COMMISSIONS 
AND DEPARTMENTS 
Banking department, state—See 
Banks and Banking...... 6070-6086 
Irrigation district bond commission 7223 
Superintendent banks,............ 6070 


STATE EXAMINER—See Examiner, 
State 


STATE LANDS 
Location of mining claims on..... 


STATE TREASURER—See 
urer, State 


STATEMENTS 
Annual, of corporations—See An- 
nual Statements 
Foreign corporations ...... S00 5% 


STATUTE OF FRAUDS 
See Frauds, Statute of 


STATUTE OF LIMITATIONS—See 
Limitations of Actions 


STATUTES 
Expression of supreme power... 


STOCK 
See Livestock 
Banks and banking corporations— 
See Banks and Banking. .6014-6109 
Corporations—See Corporations .. 
CUAdt.O4 SC DS OoADOReaET Ome 5952-5971 


STOCK AND MUTUAL INSUR- 
ANCE COMPANIES OTHER 
THAN LIFE 

See Insurance Companies..... 6128-6169 


STOCK-GROWERS’ ASSOCIA- 
TIONS : 
How incorporated ..... SOOOOGKOL 6 


STOCKHOLDERS 
Bank, liability for debts ......... 6036 
Liability for debts of corporations 5966 
Right of—See Corporations 


STOPPAGE IN TRANSIT 


7381 


Treas- 


6651 


.. 5671 


Consignor may stop, when ........ 8396 

I eCtROLeStOPPAeee cee rscle ce alse 8400 

Insolvency of consignee, defined... 8397 

Stoppage, how effected .......... 8399 

IPranisite, willemy ended tere dele ++ celes 8398 
STORAGE 

Rules governing—See Deposit. 7660-7672 
STREAMS 


See Accession, Islands, Water and 
Water Rights 

Appropriation of water from—See 
Water and Water Rights.7093—7127 


SUBAGENT 
Agent, when responsible for...... 


SUBSCRIBING WITNESS—To 
Wills—See Wills 


937 


INDEX TO CIVIL CODE. 


SUSCRIPTION 
Notes, regulation of ......... 5968, 5969 
SUBSTITUTE 
Liability of employee for ........ 7782 
SUCCESSION 
Advancements are part of distribu- 
bi Vie? shay el 5 5p ees eee tetape tees 7082 
death of heir of decedent ...... 7086 
TELUNG eMOte re UT eG eerie eters: 7083 
value, how determined ......... 7085 
whats arewsiian anes amaae ae anak 7084 


Aliens may inherit, when and how 7088 


Defined’ Woh ahysjere ears c arene ye 7071 
Degrees in collateral line ........ 7080 
Degrees in direct line ............ 7079 


Degrees in kindred, how computed 7076 
ascending and descending direct 


Unb ster Ceeaitieigtne Starr do EROS ey © 7078 
collateral Wines sciatic ee 7077 
Duty of attorney-general when sue- 
cession not claimed by aliens.. 7089 
Escheats occur; when ....%.,...-'..- 7090 


real property subject to charges. 7091 
Illegitimate children inherit, when 7074 
Inheritance by representation, when 7087 


Intestate estates, to whom pass... 7072 

Mother successor to illegitimate 
Child secs cenewes Sitois cise everett Paes 7075 

Order of Succession wee reetee eee 7073 


Relatives of half-blood inherit, how 7081 
Representation, inheritanee by de- 


fine it gees <croioe Cotter eras els ae 7087 
Successor, when liable for dece- 
dents, obligations james 7092 
SUITS—See Actions 
SUITS IN FORMA PAUPERIS 
Tneduvoreesachlonis ae senee ee eieee 5780 


SUMMARY PROCEEDINGS 
For possession of real property, 


howaprovideditora. crip seri 6747 
SUMMONS—Service of—See 
Process 
SUPERINTENDENT OF BANKS, 
STATE 
See Banks and Banking ...... 6014-6109 
SUPPORT 
In divorce actions—See Divorce... 
slhia wich aturnu stoners RES ee eo 5768-5774 
Of husband and wife—See Hus- 
Band“ and qwites. 2 eco 5783, 5784 
Of parent and child—See Parent 
and Wild: fantertsse oseteuseys 5830-5867 


SUPREME COURT 
Justice of, may take ackowledg- 


NAME Gaysrvonarsod0uoo clue 6905 
SUPREME POWER 
Expressed by constitution and stat- 
MAGGS, d arste la te cuss repent 5671 


SURETY COMPANIES 
See Insurance Corporations, sub- 
title surety companies ...6206-6236 


SURETYSHIP 
See also Guaranty 
See also Warranty 
Apparent principal may be surety. 8196 
Creditor entitled to securities held 
Dy surety ,owlen =e ee eee 8209 
Judgment against surety, effect of. 8199 


Limit of surety’s obligation....... 8197 
Performance exonerates surety.... 8200 
Principal to reimburse surety .... 8205 


Property of principal to be taken 


MATS LS oy atleast Renee aera 8208 
Righteoh- contribution wismeeeeeree 8206 
Right of creditors to securities, 

When sca er eae Cee ee 209 
Rules of interpretation .......... 8198 
Sureties 

Exonenabed) NO.Waew. a etacen mere 8200 
discharge by acts of creditor, 

WIEN: Ai yacspaie areraieniclo agin! ate ere 8201 
Surety 


acquires rights of creditor, when 8206 


defined Se. toa eee eee 8195 
entitled to securities, when .... 8207 
has rights of guarantor ........ 8202 


may compel performance, when. 8204 
may require creditor to act 


against principal, when....... 8203 
SURPLUS WATER 
Owneremiist scl. .aa cer entti ener 7113 
SURVIVORSHIP 
Phine 2n AehON sc. 6c at coe eee eset 6805 
SUSPENSION OF OWNERSHIP 
Of alienation: of arust-se se eae 6733 
Of real property, limitations ..... 6732 
TAIL 
Estates tail, abolished ........... 6725 
TARIFFS . 
Passenger rates within state ...... 6586 
TAXATION 
Exemption of cemetery property 
LEO, CRs aps, See Uaned ape 6486 
Of building and loan associations... 6363 
TAXES 
ATS<incum braced 200s hae 6875 
Covenants for payment of, when 
Tah Aue Tey WANG oS Sates 6 7419 
Life tenant: must pay <. sca. ..coe 6776 
TECHNICAL WORDS 
Ta" COUURRCLS saben tnt. een ae ee 7536 
Tn Swill ts, os 6 ot eats ovate 5a. cee 7026 
TELEGRAMS 
Order of transmission of messages 
Says Ge pene she eS 7875, 7876 
damages for postponement ..... 7877 
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TELEGRAPH AND TELEPHONE 
COMPANIES 
Are common carriers ...........-- 7846 
Articles of incorporation, contents 5906 
Consolidation of competing lines 


OT LAGE ares, tae sie ae eee terete 6647 
Consolidation with foreign com- 
DANICS a rycrensicrs ie Shep eels cree ek 6001 
Degree of care required .......... 7845 
Must maintain telephones in office. 6579 
OUT ATOMS OLS sy sees es oat leer teee 7844 
Right-of-way for pole-lines along 
highways granted! 7......:. 5: 6645 
construction, how regulated .... 6645 
Right to connection with other 
lines, how exercised ......... 6646 
TELEPHONES 
Maintenance in offices of railroads, 
telegraph and express com- 
PUGHOS Ra rAdee tT eae rear «aecas 6579 
TENANCY 
See Landlord and Tenant for main 
treatment of subject 
At will; how terminated ........; 6744 
By courtesy abolished ........... 5812 
TENANTS 
See Landlord and Tenant for main 
treatment of subject 
Attornment unnecessary, when ... 6872 
Duties of tenants for life ........ 6776 


Husband and wife as joint tenants 5789 
Rights of tenant tor lite 1.3.25... 
Rights of tenants for years. ..6761, 6762 

may harvest crops at end of term 6761 


Right to remove fixtures, when.... 6825 
Termination of, notice not neces- 
SAL Va HONS \heeepater taaueik hatte cts 6748 
‘Termination of tenancy by notice. 6744 
efteet of notice. (.. 2.556 ties ods 76745 
re-entry, when and how made .. 6746 
summary proceedings for termi- 
LAPAROE F Bokiee one woe Sa: Gee 6747 
_ Treble rent for real property as 
(MeamPAS OS ew WEN rae sis vis ore ees alee 8694 
Treble rent for wilful holding over, 
TiN oe gee Chon eon Dre oer 8695 
TENANTS IN COMMON 
Devisees in will take as .......... 7049 
Interest in property, what consists 6682 
When estate created .3.........<. 6683 
‘TENDER 
Of payment of money, deposit in 
ORIN Ss 5 RAS CoG coo Regie poo oUt 7446 
‘THING IN ACTION 
SHCA Geeta ee hersiale oie wien edaici sola, s.e's 6804 
DU CATS kee Va OM GLO prercs ote suelelaier- = >= 6805 
THIRD PERSON 
In Civil Code, includes what ..... 8777 
‘THREE-CENT FARE 
On railroads established ......... 6586 
THRESHERMAN’S LIEN 
CO MINTO See ettale terete siereye cients 8366-8374 


TICKETS 

Ogi taUrOads os atreiccs e oncne! a0 6564-6575 
TIMBER 

Treble damages for injuries to .... 8696 
TIME 


Computation in negotiable instru- 
ments law. 8405 
How calculated in computing age. 5674 
How computed with reference to 
negotiable instrument 8405 
Instruments deemed recorded, when 6899 


5) ecg! ele) 6a) a, 0. a 0: «1 6',0,.6i 6) ele 


Minority, how computed ......... 5674 
Of 
enjoyment of property, how fixed 6700 
essence of contract, when .....: 7549 


maturity of negotiable instru- 
ment, COM putatlony 40.6 - 8492, 8493 
performance of contract implied, 


SWWHINGTIME hae cnetaey Rea hte cutee stale + 7548 
HeELOMUD V OTA TET Seri caresses pels cere 8235 
Reference*to, in wills} 255.05... 25 7035 
Unreasonable lapse in action for 

CLE OF C Ohman tae rpemeeen teaser ist oe 5763 

presumption, how rebutted ..... 5764 
When of the essence of contract... 7549 


TITLE INSURANCE COMPANIES 
See Corporations ...6345-6354 and 6136 


TITLES 
For all matters relating to form 
and operation of deeds, see 
Grants 
See also main title Property, sub- 
title real property 
Ownership of title deeds, in whom 


VOB UC Ce ciate foreaehcye el traci op irl ay 6815 
Subsequently-acquired, inures to 
MOTUS AMNC Caen ceterchare ive ofexein > cig ets 8255 
Subsequently-acquired, passes by 
OperationvoL laws cies sc 6867 
To personal property sold, passes 
WV MOMnMet reins speach spare aamawaye orn 6879 
seller acquires better than buyer, 
AW AUNEVE eine Goin cd a Beier ton cee 6881 


transfer by executory agreement 6880 


TORNADO INSURANCE 
Regulation of—See Insurance Cor- 


DOLACLONG ead slave cts octets bh 6170-6184 
TRADE 
Contracts in restraint of, void .... 7559 
partnership dissolution ........ 7561 
; SalesrOlerOOd-willwa: sss sca cies sie 7560 
TRADE-MARKS 
Right to appropriate to exclusive 
URG™ oso eSneo oDoanGo omen t 6812 
IWiaTranty ON SALO srs siete ciew's« «:s'oiele 7615 
TRAINMEN—See Railroads 
TRANSFER AGENCIES 
See Mines and Mining....... 6648-6650 
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TRANSFERS TRESTLES 
For general title relating to trans- _ Railroads to leave openings for 
fers of real property, see Con- MA QAminDodOQobonm oocpo osc 6554 


veyances; of personal prop- 


erty, see Sales TRUST COMPANIES 


TREASURER, COUNTY 


Custodian of funds drain districts. 7286 

Duty to make monthly reports to 
secretary irrigation districts.. 7261 

May execute satisfaction of mort- 
gages drought relief act...... 8274 


TREASURER, STATE 


Liable for funds of building and 
loan associations ...........- 6372 


TREES 


Damages for injury to, measure of. 8696 
Line-trees, joint ownership ....... 6775 
Right of ownership in certain cases 6774 


TRESPASS 


On timber land, penalty ......... 8696 


See also Recording Conveyances See Banks and Banking ..... 6014-6109 
Acknowledgment — See Acknowl- TRUST DEEDS 
edoments # cc ticiemie cere 6905-6919 : : 
Attorney in fact, how ........... 6863 By corporation, recording of...... 8273. 
Creditor may avoid fraudulent acts, PRE COLGIN Oe Otte et otetohelets ataleteletotetere soa WeKOTe 
eraneveia Siolsteles ot caotetereaeeaepenete 8605 
Defined ae one eee 6535: TRUSTEES—Keo Trusts 
Estates in real property, how trans- TRUSTS 
FGREOO Mice mi beeen cents 6859 Clagsificationi cc es. 7 -en renee nee 7878 
Fraud, how determined .......... 8606 Commingling trust property, liabil- 
Fraudulent, aw teu amen ese ae 8603 om ity for . eee pees Bae 
Wraadulent Hat ien ere 8604 otrustees lability for each other 7899 
Geaste soe a Ay aps ee ey 6842 Declarations of, where recorded... 7907 
datauee delivery. cndsawes si ese 6844 INCI ORE EXAKONWOKS So 5m gobo uchot 7907 
delivery, absolute <2. ¢c.sues 6845 Definition of trustor, trustee and 
delivery, constructive ......... 6848 beneficiary .......... seeeeee 7881 
delivery in escrow .......+-00- 6846 Estate of trustee ceases, when .... 6797 
delivery necessary ......s..ee. 6843 For what purposes created ....... 7883 
how interpreted -.s....seeeeee: 6849 Fraud, trust resulting from ...... 7887 
Incidents transferred ............ 6857 In relation to real property—See 
Mere possibility not transferable.. 6838 Property ......+s-eseees 6783-6797 
Aonn BeOnAbio cieatranen ae ae Interest in existing trusts, how 
F 8 ; 7415 transferred tnoasete oa eee 6877 
dorsement ...... eee Involuntary 
Obligations—See Obligations 7413-7423 detsed 7880 
rhs eee owner ousted from ag40 trustee! défined.4..1se- eee ee 7886 
‘ sl aan Picea ae sa) trustees, who are ..... 7886, 7887, 7900 
P baled without writing valid, 6841 trusts, from what results ....... ” 7887 
R ary Fe nities 3G Ds ee Parties to the contract defined ... 7881 
Spee. , 6934 Payment of trust deposits by 
Pa SIE wae me Be a he Pamikghy os .9.. See Bye coke ee 6066 
econ aire Recording Coney es Presumption against trustees .... 7895 
Richt sf Ob eatry Ds ae Se Mi 6839 Purposes for which may be created 7883 
Trusts, how transferred * 6877 Real property, trusts in zelavion Fr 
Cilaweul- Seal Unlawful ofrans . ee ees be acer 6783-6797 
fora (Ure eee eae 6939-6944 eee Tush tee 
Void- unless recorded, when ...... 6935 Sg ran EUGVE YG OES ee are bee 
(Voluntary traustersenteriit eee 6856 Gea BP CIS Sete Nag at gc SI Ce 
What may be transferred 6837 ror oe Fie oa ete by ee ane 
aay be transterred ........ Whentvoldyeye acm. siete 
What title PASSES ..ccecee coe eee 6856 Third person must see to applica- 
tion of property, when ...... 7901 
TRANSPORTATION Sah es A oS 
2 , Transfers must be in writing ..... 6877 
Free haere at by ee 6575 Trustee guilty of fraud, when .... 7894 
when permitted .... , ’ Trustees, influence, how used ..... 7891 


not to assume adverse trusts ... 7892: 
Trustees 

liability for breach of trust.7897, 7898 

limitations on use of property .. 7889: 

not to assume trust adverse to 


LALOL ES twtigtct cece eomage ena Ga teteee seerue 7892. 
obligation in good faith ....... 7888. 
to disclose interests ........... 7893. 
transactions forbidden to ...... 7890 
WHO ATCA Sattar oe colette Risto 7882) 

Trusts for benefit of third person 
compensation of trustees ...... 7918. 
cotrustees, all must act -....... 7915 
creation of trust, Now, “meiosis 7903 
declaration of acceptance ...... 7906: 

Of trusty asics or bochetenttotsr somes 7905 
degree of care required ........ 7909 
discharge of trustee, how ...... 7923 
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TRUSTS (Continued) 
Trusts for-benefit of third person 


(continued) 
discretionary powers, how exer- 
CHES Gale airre Naltiae Gee ica eo Ree 7916 
district court may remove trus- 
GOCHm WOME: cel ftorsicis tse cceleertere 7924 
to appoint trustee, when...... 7927 
duty as to appointment of suc- 
COSSOTAN recamert fore aicusyors:e ches sects rire 7910 
extinguishment of trusts, how.. 7920 
indemnification of trustees ..... 7917 


investment of money by trustees 7911 
involuntary trustees, rights of.. 7919 
liability of trustees for interest, 


VNC IU enstehe s cherescacPajepsners ere terstersrs 7912 
BOG TEV OCA DIO: vile soy s cmeisy oc «3 7921 
purchase of claims by trustee 

ToOPoreden, ow MEW foe ne 0 cies 7913 
recording of trust agreements, 

constructive notice ...... acco TEMOY 
BCOpes OL Chapters ca, e ams as 7902 
survivorship between cotrustees. 7926 
to fulfill purposes of trust ..... 7908 
trustees appointed by court .... 7904 

[DOWETSmaS Ag CN aia. ctl creo) 6 7914 


vacancies filled by court, when.. 7925 
vacation of trustees’ office, how. 7922 


WHORATEE LT USETEOS es. aes urete sla ce ace 7902 
WoluntaryaGetined= .c.< ee. 6 soc. 7879 
Voluntary, how created as_ to 

ET US DOI etree terere, odteter sawn e. ceeue ce fale, 7884 

ASmtOMmEDUSGCO mars crete ale leraelete, ecoietare. « 7885 

What constitutes a trustee ....... 7882 


TUNNEL COMPANIES 
Articles of incorporation, contents 5906 


UNACKNOWLEDGED INSTRU- 


MENTS 
How proved—See Instruments.... 
A KAO O RODD OCB COU Riess 6920-6933 
UNBORN CHILDREN 
SURIEUE LE S5oaaemaace vague ouuuer 5675 
UNDERTAKINGS 
Surety company may execute ..... 6207 
UNDUE INFLUENCE 
AWOL SE COMET AC ta siete clcte-s «3% ere veges 7475 
EGC EUPOD EWI arelerercisteieie s)- sv> = 1e1 6976 
Grounds for rescission of contract. 7565 
Resulting bEUSt £LOM 5.1... «2 8% @ 7887 
UVWen COMA: sem pogancodecout 7483 
UNINCORPORATED BANKS 
See Banks and Banking ..... 6095-6107 


UNITED STATES 
Acts of as excusing performance.. 7452 


Appropriation of water by ....... 7099 
Power to take ditches by eminent 
(LOMA Wareyetse viere @sietieles) tel) eierele 7134 
UNIVERSITY OF MONTANA 
Institutions may take by will or 
DIG Maca in sso o'5 oes vas he, 6978 
who may make gift, etc........ 6979 
UNLAWFUL CONTRACTS 
See Contracts .........-+--- 7553-7562 


UNLAWFUL TRANSFERS 


Other provisions ......... ngrerele sts) OSS 
Power to revoke, when deemed exe- 
OUI) =, Goda Hob a mOOOe ae 6941, 6942 
Purchaser in good faith, not af- 
LOCTC Cicer eeicke Mpateiere «wie sis s+ 6943 
Transfers of real property, when 
RPORGAS talsca ils eeeitietnrel dts cid) eie ot Pe, 2 in 39 
not void against purchaser with 
MOLUCC qawil Climo sleweyereretelelsletste rete 6940 
UNSOUND MIND 
Persons of—See Persons ..... 5676-5685 
USAGE 
What constitutes ........ S.A DIOGO 8778 
USES 
In relation to real property—See 
IFO aAy somoncone ooendG 6783-6797 
See also Trusts 
USUAL 
IDXSROUES WHER ooomosodoutchoSOOne 8779 
USURY 
IPG TOS 6 bob oOcd DOA GOO O00 ODL 1727 
VALIDATION 
Of certain articles of incorporation 
By ci OE eI DORE CRE EOE 5910-5912 
Of certain early conveyances. 6930-6933 
VALUABLES 
Liability, declaration of value.... 7870 
OL MCOTINCT Me stersleueiora sinorels evelelsic © 7870 
VALUATION 


Bonds of life insurance companies. 6265 


NOW WLIO ds Hasiys sso e.s evens oncceuevese 6265. 
commissioner of insurance to 
determine method ......... 6265. 
VALUE 
How estimated in favor of seller.. 8699 
Hea TNRO Re Oh OUAEe en Go Aman aoe & 8700 
Of peculiar property, how esti- 
TAO Wherehateh ws ie teo cys atic: ou. o1 eve hates 8701 


Of things in action, how estimated 8702 
VALUED POLICY 


IDG “Seaet ooh hobby Paaguagour 8117 
VENDOR’S LIEN 

IPC On eomt Aiea op CODUemr aoc 8380 

Waiver by transfer of contract... 8379 

Wine Ti CXASUSirertc cor eleisaltls cle's wleisiers 8378 
VERBAL—See Oral 
VICE-PRINCIPALS 

Mines, mills, and smelters, liability 

LO MeEOUSCNCOLOL wastes tae oes 7761 


Railroads, liability. for negligence of 7760 
VOLUNTARY TRUSTEES 


See Trusts 
WAGES 
Liens for—See Liens ........ 8351-8358. 
Minors, to whom paid ........... 5849 
Preference in assignments for 
benefit of creditors .......... 8616 
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WAGES (Continued) 

Priority - 
on death of employer .......... 8358 
on execution of attachment .... 8354 
proceedings if claim disputed... 8356 


mortgages not affected ...... 8358 
original action not to be dis- 
ANISSE A... cose scones ake eee 8357 
SOrViCE OL) MObICO wer custo eas eisai 8355 
WAIVER 
Of 
certain provisions of Civil Code, 
WEI, saiteitie c Mere fo teenteaenoes 
demand for performance of 
Pledge Me Meee mentees eaten eateets 8310 
notice of dishonor ..(\.. cs. . a. <6 < 8516 
notice of sale of pledge ........ 8309 
objections to performance ..... 7447 
presentment for payment of bills 
Of exChanle Wr. ose western 8489 
JOKE, hinoagcnrooodacobasadneS 8518 
WAR 
Dissolves partnership, when .... 8009 
WARD 
See Guardian and Ward ..... 5868-5889 
WAREHOUSE 


Location on right-of-way of rail- 
roads—See Railroads ....6638-6644 


WAREHOUSEMEN 


Sale of unclaimed property for 
storage—See Deposit ....7667—7671 


WARRANTY 
See also Guaranty 
See also Insurance .......... 8121-8137 
Agent’s authority to make ....... 7954 


Agent’s warranty of authority .... 7967 
Breach of 


buyer may rescind ......:....- 7624 
warranty of authority, measure 

Of dalla Cesare serie ere ee eke 8684 

Buyer relying on statement of 

Seiler siege is salen eerie Ter teere ts 7610 

Damages for breach of—See Dam- 
AD CS ele eel ielesleiia ke oreo: 8678-8684 
ED Gf Gd eis ere sae cranes ais eresiatomniela( tots 7621 
Effect of general warranty ....... 7606 
General, in covenants to sell real 
OSTABE) ts sicseuecaee mis ervenete tess tele eueen 7589 
Lineal and collateral abolished... 6876 
Manufacturers warrant what ..... 7612 
Not implied, when .............. 7607 
Of 
Other MatkKse pci s aeeedeietoners Pe GlG. 
provisions for domestic use ..... 7618 
negotiable instrument by trans- 

Pcie a Heron ran aca. 8472 
thing bought for particular pur- 

POSCU are eedenieie se eersere eet aers 7613 
title to personal property ...... 7608 
trade-marks © 26.625. oss en 7615 

On 
exchange of money ..........-- 7635 
judicial. sales. c.nsawsy> q-> eens 7620 


WARRANTY (Continued) 


On (continued) : 
sale of go0d-wall <3 --50se eee 7619 


sale of merchandise not in exist- 

GG) Bar a ond tb GON oT aco 6 7611 
SaAleeDy PSAP lesser ocaetele stele sere 7609 
sale of written instrument ..... 7617 

Rescission by buyer on breach ... 7624 
When buyer cannot examine ..... 7614 
WASTE 


Of mortgaged property forbidden. 8254 
On premises assigned as dower, 
prohubrbediscer -tieccte ere 5827 


WATER AND WATER RIGHTS 


Abandonment of use, effect of .... 7094 
Action may settle numerous rights 7105 
Actions concerning joint water ; 

Tights, court to hear 2.7.5... 7105 


Action to determine right to use 
between partnership, tenants 
in common, or corporations... 7152 
appointment of commissioner af- 
ter ,analudecrecnee a. acerca. 7158 
appointment of commissioner to 
distribute, pending action .... 7153 
authority of commissioner ..... 7155 
compensation of commiSsioner 
appointed on application of 


GOWRETS Pa). s sabes kin eee Te 7159 
compensation of commissioners, 

allowance and payment ...... 7156 
GiversionsoL. water. ocr cen: 7154 
interference with commissioners 

a contennpt a tacl sp keane mien 7157 
OBtl OL COMM ISSIONA ee oes 7154 


taxation of costs against owners 7159 
Adjudication of rights, effect of 


GMOCTOC Gi exarshetts etree eee ere 7128 
Appropriation 
authorize dsy.ac bicmase eters: stele 7093 
by United States, procedure and 
CROCE mes fos ay -taicreneu teen eae 7099 


filing notice with county clerk .. 7100 
impounding seepage and waste- 


WG OTL. te siths «iota ne remeron we iepere ie oes 7093 
must be for useful purposes .... 7094 
notice, contents of ............ 7100 

Whenertileduerenicngeiee teienct tere 7100 
pending litigation subject to de- 

CEOEMY -ogsks cnet cha eee a ae need one 7131 
subject to prior decree ......... 7129 

nonadjudicated streams not af- 

TeOCLOU, "i stats: < haces tree ete 7130 
verification of notice .......... 7100 
Appropriation from adjudicated 
sources 
appearance, how made ......... 7121 
certified copy of decree to be 

ADH RSLS CRSP Tah Ak MRT ETE elt 7127 
court may prescribe conditions 

for MwOrkacetetco ae sn ouch tee 7124 
CeCree Hise dace noe rue actaene 7121 
default of defendant, when en- 

Tene! shetty ete cachet ode hots App 
entry of Mimaleideeree ya. aes aernia 7124 
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WATER AND WATER RIGHTS 


(Continued) 
Appropriation from 
sources (continued) 
WOWAMAIGG Pe cote cnn caapeweiiin saree (An) 
penalty for violation of act .... 7125 
petition, contents and filing .... 7119 


adjudicated 


prior rights not affected ....... 7122 
procedure on trial of case ...... 7121 
SUMMONS LO elSsileM viele eis oreeeriite 712 
Survey by engineer ............ 7119 

waters, how taken from one 
Stream. tormanothern <2 oc + 7123 
discretion of court .......... -7123 
measuring GeVICeS: »......- = 7123 

Appropriation of water for use out 
Ole stater LOC bid dem ge ai. te. 7135 


legislative act, when authorized. 7135 
Appropriator to prosecute work, 


AALIVOUAULITUD Glee e's Se Woe te sone Sen a8 7101 
Ce Ch RO ty Tae! wey eo at. sie oes 7102 
Change of point of diversion ..... 7095 
Cubic fost legal standard ........ 7107 
equivalent to miner’s inches .... 7132 
Damages for wrongful diversion .. 7105 
Dams and reservoirs, right to con- 
PUBL ECOL SS chy Neporent ae ee ier s Out Reema 7110 
Dams and reservoirs to be securely 
COMSTRUCEECE He wtawee. centre custs oe 7117 
use of insecure forbidden ...... 7118 


Decree of adjudication, effect of... 7128 
Diligence in prosecuting work to 


COULPUCLLOT emer inter tr eatoren eisai 7101 
Drainage districts—See Drainage 

MAPICUSS Ae: facet pete ae 7265-7364 
PHIEEG CH OL Vd CORES ter .ra cele weet ere kegels’ « 7133 
Existing decrees not affected ..... 7109 
Failure to comply with laws, effect 

OL pmo cits rcte crest teee eo aslavearnatcerers 7102 
First in time, first in right ....... 7098 
Flood waters, impounding of ..... 7093 
Highways to be protected ........ 7111 


penalty for violation of act .... 7112 
Trrigation districts—See Irrigation 


DUS DIGS eee eteeter te soe 7166-7263 
Measurement of water .......... 7107 
Miner’s inch, equivalent in gallons 7108 
Mingling with other waters ...... 7096 
Notice of appropriation, contents 

Cate be Saba ee oreae enon dete ene 7100 
Point of diversion, change of..... 7095 


Priority as between appropriators. 7098 
Reclamation of, other waters not tu 


ore) ahinratsbaWISVNSl Ges. ce cl Gace oe 7096 
Record of declaration by certain 
(OGIO Big Ob caso ogo oc) oO orci 7103 
record prima facie evidence .... 7104 
Record of declaration notice...... 7106 


Reservoirs, impounding and appro- 
priation of water authorized.. 7093 
Return of surplus water to stream. 7097 


ified nie Ge THRO ae 1ORKELS & Sac esiotcior 7102 
Right to construct dams and raise 

PPT abe sytin istcte ler atol otis) s Srsl sce o's 7110 
procedure when crossing rail- 

TODA SME tae ee eel tah Ts. lege = 7110 


Seepage water, impounding of.... 7093 
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WATER AND WATER RIGHTS 


(Continued) 
Statutory measurements ......... 7132 
Surplus water, sale by owner .... 7113 
duty of purchaser to dig ditches 7114 
enforcement of right to surplus. 7115 


purchaser cannot sell 7... 7116 
Turning into channel of another 
SIC EIIOY, Se aig de chee GO eicuaicapaciea 7096 


United States, appropriations by... 7099 
may take ditches by eminent do- 


pOON SH RA ee Lae sah sieatk yb Ue gad A Sora ie 7134 
Use of insecure reservoirs forbid- 
CTU SIGS oop or hod oe ek oieieea Sas 7118 


Users to maintain headgates, when 7151 
Waste-waters, impounding of .... 7093 
Water commissioners 
application for appointment ... 7136 
appointment and authorization. 7137 
chief commissioner, appointment 7137 
complaint of dissatisfied users, 


PLOCEMUPe rE a-t-b-ccstols cesar sole eae 7150 
effect of order fixing fees ...... 7149 
expenses 

APPOLMOMMENL OL Ran ots. « < 7147 

for labor, allowance ......... 7145 

for telephone allowance ...... 7146 

Obie CtiONS a tOmstrscrie ss secu cents 7148 

power to incur and assess .... 7140 

retaxation and adjustment ... 7148 
failure to perform duty, con- 

BONU COL Re OUN tig, aeiscars <eve eis 7142 
headgates, duty of user to main- 

OUT 2 A Gee, Se ear oR on ee are 7151 
maintenance and _ repair of 

CLGCH CSUN Mabaso ois tekane Che cevecevis 7141 
Oa bhatt Oars. ccepyeerere) a) stei seen 7138 
order measuring water......... 7140 
power of commissioners concern- 

IDO ALCOSES can napa san tees ec 2, 7143 
DOW ETS Wrtieuae sil tcts ccs idicusber e's sve) Gy s 7136 

* powers in admeasuring water... 7140 
record of daily distribution of 

WUC Imab et henetke ccetone sistent e to es 7144 
removal of commissioners, when 7150 
WOEMINOE ULCER ae cists Hee. eos te 7139 

Water may be turned into natural 

channels, limitations ........ 7096 

Cemvands LOLeGeEUME Nyc. oe clea are 7097 
Water users’ associations — See 


Water Users’ Associations.... 
3.5 UPR ee 7160-7165 
What waters may be appropriated. 7093 


WATER COMMISSIONERS 


See Water and Water Rights .. 


Ek: Ai AO a 7136-7150 
WATER USERS’ ASSOCIATIONS 
Assessments to be equitable ...... 7161 
Division of project into districts.. 7164 
election of directors ........... 7164 


vacancies in board of directors. . 7165 
Power to levy annual assessment, 


WC Her eas hs See oe a Se ck 7160 

Shares of stock, assessments ...... 7163 

HO Wetransst CLECs. (eee s'elsta ae ss ac 7162 
WHISTLE 


Railroads to provide and sound .. 6521 
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WIDOW ug WILLS (Continued) 
SeovalsowDower seats etree 5813-5828 Construed according to testator’s 
Right to one-half estate, when ... 5821 Intel, soos - anette selene 7016 
Contract of sale not a revocation.. 7003 
WIFE ; Conversion takes effect, when .... 7037 
See sDivorcele. Ge. awteaee scetreteae 5734-5781 Conveyance, a revocation, when... 7006 
See Husband and Wife ...... 5782-5812 not a revocation, when ........ 7005 
See Married Women Conveyance by heirs, when good.. 7058 
Absent, need not sign deed, when.. 5818 Corporations cannot take by, when 6977 
Dower ..--. cece seeeeen eee ce 5813-5828 Creditors competent witnesses.... 6986 
Duty to support husband, when ... 5802 Death of devisee, effect .......... 7042 
Homestead of—See Homestead.... Debts, estate chargeable with pay- 

BS 2 O80 1 eet eee sees e 6 6945-6973 ment Of ar. eee TODS: 
Parenteand chil det ery. ernie 5830-5867 liability of beneficiaries for .... 7070 
Property rights of—See Husband onder Of \eecUF wih ate Seen 7053 

and Wife ...........++.. 5792-5812 Declarations of decedent inadmissi- 
Support of—See Husband and Wife bile, awhew cor, ses ode = etree 7039 

NE nding Obomodon Seo OneoK 5782-5812 Demonstrative legacy defined .... 7051 

Devisees take as tenants in com- 
Ee ane when 28 See ee! 7049 
See Divorce .......+++++05 «s 5739-5747 Devise of lands, how construed ... 7013 
Caus eestor divOlC Gms mie erecta eeere 5736 Devise or bequest to a class, scope 
Separation and intent ........... 5742 Gite Pe a CARS Mi ed atin cas 7036 
Separation by consent, not ....... 5741 Devises not affected, when ....... 7021 
Midnehn COmMiswnginess soe cooso¢aak see 5739 Disposition vested cannot be di- 
Who Commits .......ccsscvvsccse 5740 wested fl .s.'s bl Meee 7041 
WILFUL NEGLECT Duress; em ecty Ota. Fr accent 6976 
Cause for 5736 Hee 
rae) Ee CR eo change of domicile ............ 6989 
IDEN a oop aoc doodobuacy Guoces 5747 : 
Ground) forvdivorce.j.). cel eletere 5747 devisement of all property (4.97030 
failure to prove within four 
WILLS ViCATSi 1a ta 8) cieua'setecemepierate raetetnte 7058 
Abatement, takes place when .... 7056 omission to provide for children 
Advancements, during lifetime, or issue of deceased child .... 7009 
GECLCOL << cnn shcae ee ee 7011 Effect upon gifts causa mortis.... 6888 
when ademptions .............- 7050 when treated as legacy ........ 6889 
After-born children, rights of suc- Estate, how chargeable with pay- 
COSSLOM. Ve s scree sade ete 7008, 7038 ment of debts ............... 7052 
from what part of estate paid.. 7010 Exceptions of wills prior to code. ..7068 
Ambiguous or doubtful provisions, Execution of wills, how .......:.. 6980 
how wexplaimedy sje. t ores ieistert 7022 Executor 
Nomoivahmere Wkeribieel: shaoesnoomuedc ds 7051 not to act till qualified ......... 7067 
Annuities, when due ........-...- 7062 power to appoint executor void. 7066 
Attested, cou Bp IEE I SORES es a 6980 when appointed, though not 
Authority to executor to appoint Mamed .... 6... sees ee ee eee 7065. 
exeentoryOid\e mtr Gene ae 7066 Foreign wills, effect on property in 
Beneficiaries, liability for debts of CUE WH Aarne tee eeIARS sn TRE Gi"G Oi 6988 

ENE! SS onc hcu so oodoonas 7070 Fraud, effect upon ............... 6976 
Bequest of interest, accrues when. 7060 General legacy defined ........... 7051 
By what law governed .........;. 7069 Gifts to subscribing witnesses void, 
Capacitya tor nian. coer entre 6974 WHOM erancrchete chet oy teeercietorstemecete terete 6986 
Certain words not necessary to eect) ofa caver cereus cae elcne 6987 

ass £OOes net ahei ee oer 7028 Harmonizinio atts ae eter 7020: 
Change of domicile, effect of...... 6989 Heirs, conveyance good unless will 
Charities, restrictions on devises to 7015 proved within four years ..... 7058. 
Child born after death, takes when 7038 Heirs, relatives, issue, ete., how 
Children unprovided for ......... 7009 COMSUIMCO faa. elo a tes oes 7033 
Codieily ethect iofmas smc crrteentans 6990 words of donation and limitation 7034 
Codicils revoked, when .......... 7007 Holographitessdetinced sarasota 6981 
Competency of subscribing wit- Intent of testator to be carried out 7016 

MIGSSES oe. greiciel shal visi horhe aeeooper stone 6984 Intent to be ascertained from .... 7017 
Conditional devises defined ...... 7044 Interest, bequest of, accrues, when 7060: 
Conditional wills, denial of pro- Interests in remainder not affected, 

EMS WANE COB ao aedogooumacs 6985 RA BON SEAR es OG a te at avereso radu since 7043 
Condition precedent defined ...... 7045 Intestacy to be avoided in inter- 

CHICANE on CO. SoG ious GM DIO. c 7046 pretation se,  vsehs sais es hen 7025 
when deemed performed ....... 7047 Inv entory of property, first regalee 
Conditions subsequent defined .... 7048 CO -PIVe BOCONG Wa vials iste tors -- 1059 
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WILLS (Continued) 


MUAW OVERMIND «oo. a sl tase eee eos 7069 
Legacies—main subject treated..... 
oyWole ceria tdaceters: a'siale e erae crepes 7051-7070 
CUMS BCRO Le ce ctes 5 Ges 6 ania nn fate ere 7051 
demonstrative, when .......... 7051 
from what funds payable ...... 7051 


to kindred, when chargeable.... 7055 
when due 


abatement as to classes ...... 7055 
construction of rules ........ 7064 
interest, on, when <2...) s!.2%s 7063 
kinds? of> oases cade scan as cee 7051 


possession of, how obtained .. 7057 
Legatees for life, conditions of pos- 


BORSIONL Rape nce wisn schsia ale ae 6.6) = 7059 
delivery of inventory .......... 7059 
Liability of beneficiaries for testa- 
TORISP ODM OALIONS: tra. ie cle 7070 
Lineal descendants take estate, 
IVs OTA B ra a Ss Wevederorore statiramom nko 7012 
Marriage of man, effect upon ..... 7001 


Marriage of woman, effect upon... 7002 
Married women, restrictions on 


BINAK TING Beran sites lapse abe iaye east aeseera 6975 
Mistakes and omissions, correction 
CE Ps nding Paces nee 7039 
Mortgage not a revocation....... 7004 
Must be in writing, when........ 6980 
Wilhnetelle sali Syenllieh ie aS ocean aoe 6983 
THENCE UO NEY CONE choy See om gma emo ee 6983 
Nuncupative wills, how executed.. 6991 
need not be in writing......... 6980 
[ONO QEN Get Nove. Setys rete Ses Preise 6994 
TOIUXOIE SORE Jed GiGi obo OO ONS Cas RS 6993 
POQUP COS COM rs cues cence ss 6992 
Order of payment of debts....... 7053 
OLS levaCiesar ts welkekesssae 7054 
Parts to ‘besharmonized.........-. 7020 
Possession of legacies, how ob- 
alleen. tseahe ares hebsicte soa strate oi 7057 


Power to devise, how executed.... 7029 

Prior wills not affected by act... 7068 

Proof of will within four years 
after death of devisor ...... 7058 


Real property deemed personal, 


WW GH eerteee Ropar wetical cr cxaicuie a aletelocstare 7037 . 


Receipt, first legatee to give to 
MoO Se ssn dcoucusochuncoad 7059 
Recording. authorized ........... 7907 
record constructive notice .... 7907 
Residence, witness to add........ 6982 
Residuary clause, effect of....7031, 7032 
Residuary legacies defined ....... 7051 


Restrictions on devises to chari- 
table or benevolent corpora- 


HOTU ste eteVes aver or's Sbnie os noses 7015 
Revocation 
by marriage and issue ........ 7000 
by subsequent will eos. . 2.2. 2 6998 
does not revive antecedent will. 6999 
effect om codicils: . 2... 6....50 7007 
NO ewe ONCE! aiere s chels) o ese: cle'e os 6996 
Qi. CIDIICREY & acloocbidombcc usa 6997 
Rules of interpretation .......... 7018 
Sales to pay debts, order of...... 7053 


Satisfaction of legacies or gifts in 


POAT MOlMNCeATIIN were es cele oes scars 7061 


WILLS (Continued) 
Several instruments to be taken 
LOD OEME Ry ere siajertic coy cedeicia cree 7019 
Share of after-born child, how paid 7010 
advancements during lifetime, ef- 


OCH tac stare Mir et mere ie se 85 ke 7011 
Specific devises, possession, how ob- 
CAIN Pia ree tte attire stele eect ot ohe 7057 
Specific legacies defined ......... 7051 
_ State institutions which may take 
ID Yapw rector iro emict artes, oruam wares 6978 


persons who may bequeath to... 6979 
Subsequently-acquired estate passes 


By Bite Tap Dacca ot Pattee ayeNONS occ 7014 
Successive legacies, first legatee to 
ReEcelp tp tORseCOMCe sree cites 7059 
Technical words, effect of ....... 7026 
MO CRMCCERSALVE rete, ae <scieel eres tse 7027 
Time of vesting bequests ........ 7040 
To what time words refer ........ 7035 
Undue influence, effect of ........ 6976 


“Validity, when made out of state.. 6988 
Vested dispositions, when divested. 7041 


Vesting of devises, when ........ 7040 
Wihlotmiayamiakce watts ceteris © 3/56 6974 
Whormay take(by will)... 02%... . 6977 
Witnesses 
as devisees, share when ........ 6987 
DECCSUS pe OW Miectavel arene creqtiovessteles ie okt 6980 
COMMPCLONC ye «Ostet .t<1-Acboietot-vele elelele = 6984 
creditors competent as ........ 6986 
PERE ASCY KOKO SR RS Re Cenolee cee 6986 
Witness to add residence ........ 6982 


Words, construction of certain.... 7033 
Words taken in ordinary sense.... 7023 
of inheritance not necessary to 


PASaiel CO asses esate \agasynateler sis a 7028 
referring to testator’s death, 
DOWweCOUSHTUC Cd) per. ereyasctter 7035 
to receive operative construction 7024 
Written will, how executed ...... 6980 
WON WENO! SS5opoDpOOOOOGUn OOD 6995 
WITNESS 
To 
MALrlArenceLemOnyie.. secs se es 5722 
Will Stmmeesrree iets nce Mette tarsi oie cust ates 6980 
walls}seompeteney:..).\. 0. sec. 6 6984 
WOMEN 


See also Husband and Wife 
See also Married Women 


IME Gh MINN SRmeno Ameo aan Ose 5673 
WORDS 
How understood in contract. .7535, 7536 
against whom interpreted ...... 7545 
Meanie in Civil Code | saeses.03' 8776 


WORDS AND PHRASES 
For other special definitions, see 
Negotiable Instruments, Laws, 

Statutes, and Wills 


Absence or separation .......... 5742 
AlccepLancer Ob OLLeT 2 n.\scc.s'se ooels 7492 
Acceptance, qualified: -...6iss.--s 7493 
ENCCOR Ce ateas tertisieietsjert t's s. 0 /e.0.6.6°0%6 we. 1456 
PCE OTs yim oreere aye a1e & siniqhe 4 Sivel Se eucrerte 5737 
PACING ec tuelisepeid) a cuata eos. a'sl cis sie,scatelets 5673 
PN GVACOMLCILUSI ciciereiste +e srarsvals ia nies) 6 7084 
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WORDS AND PHRASES (Continued) 


Areney: Sie. tes cs eee Jj. 7928 
Agency; .sctunl G25 seen eee 7932 
ostensible ¢W).f ssa ask soe eee ». 7933 
ASB ONE yok alas, ¢ bidelcatuee eerie eee 7928 
generals nisepa cine at se oe eee 7930 
SPOCIEL Fis din aaraie.s aes ee ahs PRE 7930 
Agreement 
LOLA BAIOi cs 8 suis 4 voe sok Sree 7583 
LO DUY tigate eee 7585 
LOWSOU os oe spec esas ce seat eto 7584 
tovsell=and buy a. cn creme ce 7585 
Alienation, suspension of power of 6733 
AM TULE, \ccc,0 torte ee eee caer 7051 
Appurlenances i. .2c- eee eee 6671 
Articles of incorporation......... 5904 
AUCTIONS cok uae arcade Raat s a e Cae 7625 
Authority > actual’ J. 270s cna cis ee 7946 
Bag rarest enter etictedte ote 7857 
Benehtiary >.0s gawiewse te ocr eae s 7881 
Bill Orta ding Ft. ae weaken es oe 7828 
HSU] GEgsalOtie ate: Peete ces 6842 
IB GOMOD D Yala Wisisuie stereineisete eioraciste 5932 
Burdens on land te. aon eee 6749, 6750 
CaxziOr,) COMMON 1504's oes an ieee 7846 
Charter spartivimaraartoien cr euats 7755 
Chattelpinterest a0. eee 6727 
Chrattell “reals wr weet cc ute rere 6727 
Collateral. dines saw. ees acre ae 7077 
Collusion=\+ te Saercr ccc yin cio cre 5752 
Common (carriersscq4.- cee oe eee 7846 
Comcealm Cnt smiiane Sierra or 8083 
Conditional devise or legacy...... 7044 
Conditional obligation ........... 7400 
Condition 
CONCUTLEN Tt sees eis ee 7403 
PLeCedente 2.2 0c com seer 7045 
sSubsequentweereee 2c emene ee 7048 
Condonatiom pesmi sete ets 5751 
Connivanc eee eee eee 5787 
Consameuinity = wot os ane nee 7077 
Consideration ee 000 cesreiiccietserelsier 7503 
Conslonees Ati: eke e Pier fers eeuele Soe 7820 
COUSI SNOT Ate Sec sows esas = epee: 7820 
Constrictivenu. 0% sneer eee 8780 
EVA eein es ie tececa cosrade tere tee 7481 
TLO LLCO Mies acs to te ee eee eee 8781 
Contin Cente ee nwa ores ee eine 6691 
Contract: ain. emnw tke cermin cater 7467 
OXeCuLed se. cl. sic. cistsis Sune nGra eee 7552 
CXOCULOTY:. ws nie esis einen 7502 
EXP TESS: Me lejos ote votetetet leienel siotesee tate oes 7515 
implied: i. v5. ie vce ewslaaidee eae 7516 
Conveyance len Gee eer 6842, 6936 
Corporationd) s+ 4 ase keer oe 5900 
articles of incorporation........ 5904 
TAMAS Doh Saramceee ete cis ee eek eu seate 5901 
PLIVat Ont. erste earache eee 5901 
PUDILCAr ers scelepets ce aes pesca eens 5901 
Creditor sess toa .te ions state iraneat ate 8599 
Cruelty, Pex thetite cris suo wereiedr ce 5738 
Damages y ect et ae aecerah ie alaern 8659 
Debtorec cn tuts ates ae Oe Pee 8598 
IDRCEl ty crise worn tigate ate on centioe 7575 
Declaration oLriuusth am aeiaaeee 7905 


WORDS AND PHRASES (Continued) 


DEL ama tiOne we tele leieterote tile tere 5689 
DE GQROC! le -515 wi atats ccercvers anew a atele ete mate 7076 
Ole kindred tear. ntecretere cheerios . 7076 
Delivery 
COUSELUELLY Clee ietsmietecit ieee iene 6848 
of grant, time of creation...... 6721 
IDG POSIbS Hensel. chee eretol tote eteie te 7637-7641 
LOL. CXCHANS Go. juciskete stele ete sveueens 7641 
for hire. visaeseraat oF eaweeeeee 7660 
for: Keepin ew, sei aoe sree tee 7640. 
STALWICOUS, Metts Seco arene 7657 
InVoOluniary wane ae eee 7638 
VOlUNTAT Yow ot te tatasttett cnt ee 7637 
Depositanye i. ct cece cere 7637 
Deposvior metas ae citeereene thet eee 7637 
Desertion hoe. .uceemieore ter 5739-5746 
Desrinren tier tr heen tisteia eee ee oe 8660 
Disposition, testamentary ........ 7036 
Dominant tenement a -1-— aa 6751 
DO W.er' pow. sala siiee = emit Se ee 5813 
Daress tic et ee See ee eee TA7T7 
Dutysof county clerk™....s.Kcee. 4813A 
HASeMmentse lc, piss ae nite oslo ane eee 6749 
Kmploy ee anda: ee ee en ee eee 7756 
Hm ployer vas, diet «du decane coke 7756 
IRI SCEO Wy. 4 teks w stevsteesecr ea a eieverte sehen: 6846 
Estate 
LOTMY CAT Sicha. ac veh mieva create eit eee 6727 
InpLee pA FOS fate ees ee eee ce 6724 
Estates 
Ab. Walle. esas etic er ere nclobes 6727 
in, real property. cc se oe nee 6723. 
OL LreehOl diets s-, oleusaeenatetae wate 6727 
EEXCHA NGO iene wists mies pee 7632 
ACE OT Stuistauerere sisselistovs Moneererey arom aer eee 7805 
ee" cvocinn acne hae en bees 6724 
Fee simple, fee simple absolute... 6725 
WIStUres iia eee eRe 6669, 6670. 
Mraud, actual sc \occ eee rerLe 7480 
MTech olds aeeine eearintacte ct fa. eee 6727 
PVelghU jaa ates ec akeeae eee 7820 
PWGSC 20 ah ats he cettek ls SEE eae tee 6686 
Gilt Paneer reat ciao ee ee eee 6882 
Gift in-yiewrot death ....1ssse. eas 6885. 
OOCE WAN GEE HF as wie Sram eRe 6813, 6814 
Grant. Sicet ss. ket etree 6842, 6874 
Guaranty. ocean een eee eee 8171 
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